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CHAPTER  XXV. 

BENEFICIARIES. 

SUBDIV.  I.    Beneficiaries,  Generally:  Who  May  Be:  Interest,  Designa- 
lion  and  Change  oj. 

II.    Particular  Designations  and  Effect  of  Same 

SUBDIV.  I.    Beneficiaries,  Generally:   Who  May  Be:   Interest,  Designa- 
tion and  Change  of. 

§  728.  Beneficiaries,  generally:  Designation  of:  Specified  classas— 
Equities. 

§  729.    Insurable  interest:  Beneficiary— Necessity  of. 

§  730.  Interest  of  beneficiary  in  regular  life  policy— Vested— €annot 
be  defeated  without  consent. 

§  731.    Vested  interest  defeated  by  contract. 

§  732.    Statements  as  to  beneficiary  in  application. 

§  733.    When  member  may  designate  beneficiary  by  will. 

§  734.    Disposition  by  residuary  clause— Widow's  will, 

§  735.  When  member  may  not  designate  beneficiary  by  will— Effect 
of  designation  by  will. 

§  736.  Right  of  insured  under  regular  life  policy  to  dispose  of  same 
by  will. 

§  737.    Who  may  be  beneficiary:  Order  of  Knights  of  Pythias. 

§  738.    Designation  of  beneficiary- How  construed. 

§  739.    Where  no  beneficiary  designated— Lapse  to  society. 

§  T40.    When  insured  in  regular  life  policy,  may  change  beneficiary. 

§  741.  Right  to  change  beneficiary  under  mutual  benefit  certificate: 
Whether  interest  of  beneficiary  vested. 

§  742.  Beneficiary  may  acquire  vested  interest  under  contract  with 
member. 

§  743.  No  vested  right  though  beneficiary  has  possession  of  certifi- 
cate. 

§  744.  Provision  as  to  designation  or  change  of  beneficiary  in  char- 
ter by-laws  etc.  must  be  complied  with  if  possible. 

§  745.  When  mode  prescribed  by  charter  differs  from  general  rule 
of  law. 

§  74G.  Change  of  beneficiary:  Exceptions  to  rule  that  by-laws,  etc 
must  be  followed. 

§  747.  Mere  regulation  or  matter  of  practice  not  binding  as  to  change 
of  beneficiary. 

§  748.    Effect  of  sul)sequeait  change  of  by-laws. 

§  749.  Amendment  as  to  payees  does  not  necessitate  changing  bene- 
ficiary. (s«.^) 
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§  750.  Where  provision  as  to  mode  of  ctiange  of  beneficiary  canne^ 

be  complierl  -uith— Loss  of  certificate. 

§  751.  Where  member  dies  before  change  of  beneficiary  complete. 

§  752.  Where  designation  of  beneficiary  is  invalid. 

§  753.  Effect  of  invalid  or  inoperative  change  of  beneficiary. 

§  754.  Society  only  can  set  up  non-compliance  with  by-law. 

§  755.  Statutes  relative  to  designation  of  beneficiary. 

§  756.  Statutes  relative  to  change  of  beneficiary. 

SUBDIV.  II.    Particular  Designations  and  Effect  of  Same. 
§  763.    "Absent  brother"  as  beneficiary. 
§  7G4.    "Afl3anced  wife"  or  betrothed  as  beneficiary. 
§  765.    "As  he  may  direct." 
§  766.    "Children":  Where  no  children  survive. 
§  767.    "Children":  does  not  generally  include  grandchildren. 
§  768,  "Children":  does  not  include  children  of  wife  by  former  mar- 
riage. 
§  769.     "  Children"  :  Where  children  are  born  subsequently  to  issuance 

of  certificate  or  policy. 
§  770.    "Children":  "when  includes  adopted  child— Release  of  rights. 
§  771.  "Children":  "His  children"— Includes  child  by  former  wife— 

Who  includecl  generally. 
§  772.    "Children":  "Their  children." 
§  773.    "Dependents." 
§  774.    "Devisees." 
§  775.    "Devisees"  or  in  case  of  their  prior  death  to  "legal  heirs  or 

devisees  of  certificate  holder." 
§  776.    "Estate"- "My  estate." 
§  777.    "Executor." 

§  778.    "Executors  and  administrators.'* 
§  779.    "Family"  as  beneficiary. 

§  780.    "Families,  widows,  orphans,  or  other  dependents." 
§  781.    "Friends." 
§  782.    "Guardian." 

§  7o8.    "Heirs"— "Lawful  heirs"— "Legal  heirs"— "Heirs  at  law." 
§  784.    "Heirs  or  assigns." 
§  785.    Husband  as  "heir." 

§  786.     "  Heirs  and  legal  representatives" — "Heirs  or  representatives." 
§  787.     "Himself,  executors,"  etc. 
§  788.    Infant  as  beneficiary. 
§  789.    "Natural  heir." 
§  790.    "Orphans." 
§  791.    Partnership  as  beneficiary. 
§  792.    "Relatives":  "Related  to." 
§  793.    "Representatives":  "Legal  representatives." 
§  T94.    "Resident  brother"  as  beneficiary. 
§  795.    Son  as  beneficiary. 
§  79(5.    Survivor. 
§  797.    "Trustee":  "In  trust." 


§  798. 

§  799. 

§  800. 

%  801. 

§  802. 

§  803. 

§  804. 

5  805. 

§  80G. 

•§  807. 

§  808. 

§  809. 

§  810. 

§  811. 

§  812. 

§  813. 
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"Widow  and  children":  Proceeds  paid  to  administrator— Ex- 
tent of  his  liability. 

"Widow  and  children":  Proceeds  paid  to  administrator  of  in- 
sured a  trust  for  widow  and  children. 

"Widow  and  children":  Afterward  in  order  named. 

"Widow,  orphans,  or  heirs." 

"Widow,  orphans,  and  heirs  or  devisees." 

"Widow  or  relatives"— Funeral  benefit. 

"Wife  and  children"— Widow  and  children"— How  they  take. 

Wife  and  children:  Construction  of  contract  by  parties  and 
beneficiaries. 

Wife  and  daughters— Survivor— Who  entitled  to  fund. 

Wife,  "if  living,"  and  "if  not  living"  to  children. 

Wife  or  any  wife  that  may  suiwive  and  minor  children. 

"Wife"  or  "widow"  as  beneficiary. 

When  wife  entitled  against  husband  to  proceeds  of  surrender 
policy. 

Wife's  rij^hts:  Delivea\v  of  policy  as  security. 

When  wife  has  only  equitable  lien. 

Wife's  ri.s,'hts  v\-liere  husband's  misrepresentations  induce  her 
to  join  assignment. 
§  814.    Wife:  EtLwl;  cf  payment  to  wonian  designated   as  wife  of 

member  when  lawful  wife  living. 
§  815.    Wife  as  beneficiary:  No  marriage  ceremony  performed. 
§  816.    Wife  or  "widow"  as  beneficiary,  where  insured  has  married 

when  lawful  wife  living. 
§  817.    Wife  or  "widow"  as  beneficiary:  Regular  life  policy:  Effect  of 

divorce. 
§  818.    Wife  or  "widow"  as  beneficiary:  Mutual  benefit  certificate: 

Effect  of  divorce. 
§  819.    Articles  of  separation. 

SUBDIV.  I.   Beneficiaries,  Generally:    Who  May  Be:  Interest:  Designa- 
tion and  Change  of. 

§  728.  Beneficiaries,  Generally — Designation  of  — 
Specified  Classes — Equities. — The  right  of  the  member 
of  a  mutual  benefit  society  to  designate  the  beneficiary  under  a 
-mutual  benefit  certificate  is  generally  controlled  by  the  statute 
of  incorporation,  charter,  by-laws  of  the  society,  articles  of 
association,  or  the  fundamental  rules   of  organization.*^    In 

a  Britton  v.  Supreme  Council,  4G  N.  J,  Eq.  102;  19  Am.  St.  Rep. 
376;  National  etc.  Aid  Assn.  v.  Gonser,  43  Ohio  St.  1;  Caudell  v. 
Woodward,  96  Ky.  646.  "The  constitution  and  by-laws  of  such  an 
-organization  are  elements  of  the  contract  of  insurance.    They  meas- 
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most  cases,  these  benefit  societies  are  organized  for  the  protec- 
tion of  persons  standing  in  some  specified  relation  to  the  mem- 
bers, and  the  statute  of  incorporation,  charter,  articles  of  asso- 
ciation, or  by-laws  therefore  designate  certain  classes  or 
persons  to  whom  the  certificate  shall  be  payable,  and  from 
whom  the  beneficiaries  must  be  chosen.  "Where  the  classes  are 
si>ecified,  or  the  manner  or  form  of  the  designation  of  the  ben- 
eficiary are  also  prescribed,  these  provisions  should  be  complied 
with.^  If  there  is  a  provision  in  the  by-laws  that  the  designa- 
tion of  beneficiaries  may  be  waived  by  an  indorsement  upon 
the  policy,  which  shall  be  signed  and  witnessed,  it  is  held  that 
a  compliance  with  the  terms  of  the  provision  is  essential.^    The 

ure  and  determine  the  member's  duties  and  liabilities,  and  not  only 
these,  but  his  rights  as  -well  (Supreme  Lodge  v.  Knight,  117  Ind.  489); 
not  only  the  private  members,  but  the  officers  are  under  obligation  to 
conform  their  conduct  to  them":  Sourwine  v.  Supreme  Lodge  K.  of 
P.  12  Ind.  App.  447;  54  Am.  St.  Rep.  532,  535.  See,  also,  note  19  Am. 
St.  Rep.  790:  "Where  the  statute  designates  the  class  of  persons  to 
be  benefited,  the  fact  that  the  designation  of  the  beneficiary  in  a 
certificate  issued  by  a  beneficiary  association  was  invalid,  does  not 
make  the  contract  void;  and  on  the  death  of  the  insured  his  execu- 
tor is  entitled  to  the  money  in  trust  for  the  benefit  of  those  who 
were  entitled  to  be  named  as  beneficiaries  at  the  time  the  contract 
was  made"':  Note  52  Am,  St.  Rep.  560,  citing  Clarke  v.  Schwarzen- 
berg,  162  Mass.  98;  Shea  v.  Massachusetts  etc.  Assn.  160  Mass.  289; 
39  Am.  St.  Rep,  475;  Natioual  etc.  Aid  Assn.  v.  Gonser,  43  Ohio  St. 
1;  Caudell  v.  Woodward,  96  Ky.  646.  This  note  (52  Am.  St.  Rep.  543- 
579)  is  an  exhaustive  discussion  of  the  law  relating  to  such  organi- 
zations and  the  designation,  etc.,  of  beneficiaries. 

'  Masonic  Mut  Aid  Soc.  v.  Bunch,  109  Mo.  578,  579;  Di  Messiah  v. 
Gern  (N.  Y,  1894),  30  N,  Y.  Supp.  824;  63  N.  Y.  St.  Rep.  172;  March  v. 
American  Legion  of  Honor,  149  Mass.  512,  515,  et  seq.;  American  Le- 
gion of  Honor  v.  Smith,  45  N.  J.  Eq.  466;  Michigan  Mut.  B.  Assn.  v. 
Rolfe,  76  Mich.  146;  Sanger  v.  Rothschild,  123  N.  Y.  577;  In  re  William 
Phillips  Ins.,  L.  R.  23  Ch.  D.  235;  Britton  v.  Royal  Arcanum  Supreme 
Council  etc.,  46  N.  J.  Eq.  102;  18  Atl.  Rep.  675.  But  see  Adams  v. 
Grand  Lodge  A.  O.  U.  W.,  105  Cal.  321;  38  Pac.  Rep.  914;  Shea  v. 
Massachusetts  B.  Assn.,  160  Mass,  289;  35  N,  E,  Rep.  855;  Clarke  v. 
Schwarzenberg,  162  Mass.  98;  38  N.  E.  Rep.  17. 

'  Elliott  V.  Whedbee,  94  N.  C.  115.  That  requirements  in  by-laws 
or  constitution  as  to  designation  may  be  waived,  see  Hanson  v.  Min- 
nesota Soand.  Rel.  Assn.,  59  Minn.  123;  60  N.  W,  Rep.  1091;  Adams  v. 
Grand  Lodge  A.  O.  U.  W.,  105  Cal,  321;  38  Pac,  Rep,  914. 
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beneficiary  must  be  within  tlie  class  prescribed  by  tlie  charter 
or  by-laws  of  the  association  or  society,^  or  by  the  statute  of  the 
state  under  which  the  corporation  is  organized.^  And  if  some 
person  outside  of  the  classes  is  designated  or  named  as  benefi- 
ciary, and  upon  the  member's  death  the  money  is  paid  to  such 
person,  he  will  simply  hold  it  as  trustee  for  those  who  would 
have  been  entitled,  under  the  charter  or  by-laws  of  the  society, 
to  have  received  the  proceeds,  if  no  beneficiary  had  been 
named.  Such  a  designation  is  otherwise  inoperative.^  If  a  by- 
law specifies  the  persons  to  whom  a  benefit  is  payable,  naming 
the  widow  first  and  others  in  a  certain  order,  the  widow  has  no 
vested  right,  and  any  one  of  those  specified  may  be  designated, 
even  though  it  be  a  subordinate  grove  named  last  in  the  order 

'  Park  V.  Welch,  33  111.  A  pp.  18S;  Leaf  v.  Leaf,  92  Ky.  166,  173;  17 
S.  W.  Rep.  354,  and  cases  under  last  note. 

*  Brittcra  v.  Royal  Arcanum  Supreme  Council,  46  N.  J.  Eq.  102;  18 
Atl.  Rep.  675;  Shea  v.  Massachusetts  B.  Assn.,  160  Mass.  289;  35  N.  E. 
Rep.  855;  23  Ins.  L.  .T.  214;  Clarke  v.  Sehwarzenberg,  162  Mass.  98;  38 
N,  E.  Rep.  17;  Armstrong  v.  Warren  (N.  Y.  S.  C.  1895),  64  N.  Y.  St. 
Rep.  291;  31  N.  Y.  Supp.  665;  Neilson  v.  Trust  Corp.  of  Ontario,  24 
Ont.  Rep.  517. 

"  American  Legion  of  Honor  v.  Perry,  140  Mass.  580. 

A  resulting  trust  may  arise  in  favor  of  the  estate  of  the  husband, 
where  his  liTe  is  insured,  payable  to  his  wife,  and  she  dies  during  his 
lifetime,  and  this  rule  applies  to  a  certificate  by  a  mutual  aid  so- 
ciety of  which  the  husband  was  a  member,  and  the  assessments  of 
which  were  paid  by  him,  and  "while  the  rights  of  a  wife  and  chil- 
dren are  protected  in  the  case  of  a  policy  of  life  insurance  for  their 
benefit,  it  has  not  yet  been  held  by  this  court  tliat  if  they  die  be- 
fore the  person  effecting  the  insurance  there  would  not  be  a  result- 
ing trust  in  his  favor  in  the  absence  of  language  in  the  policy  giving 

rights  to  the  legal  representatives  of  the  Avife  and  children 

While  under  a  by-law  of  the  society  Jonathan  H.  Haskins  could  not 
transfer  the  certificates  without  his  wife's  written  consent,  we  are 
of  opinion  that  this  did  not  vest  such  interest  in  her  that  her  next 
of  kin  would  be  entitled  to  the  proceeds  of  the  certificate  if  she  died 
before  him":  Haskins  v.  Kendall,  158  Mass.  224;  35  Am.  St.  Rep. 
490.  See,  also,  Rollins  v.  McHatton,  16  Colo.  203;  25  Am.  St.  Rep. 
260,  and  note;  Tompkins  v.  Levy,  87  Ala.  263;  13  Am.  St.  Rep.  31, and 
note;  note  11  Am.  St.  Kep.  723,  724;  Harding  v.  Littlehale,  150  Mass. 
100. 
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specified  and  even  thougli  said  grove  is  an  unincorporated  vol- 
untary association.^  The  courts,  however,  will  not  in  all  cases 
require  a  strict  compliance  with  provisions  as  to  the  form  of  the 
designation  of  the  beneficiary, ''^  except,  perhaps,  where  it  may 
be  a  charter  provision  going  to  the  life  of  the  certificate  or  pol- 
icy, in  which  case  what  has  been  held  in  certain  courts  to  be  a 
general  rule  as  to  corporations  might  obtain:  that  is,  that  com- 
pliance with  charter  provisions  cannot  be  waived.^  Equities, 
however,  may  arise  which  will  prevent  a  change  of  beneficiar- 
ies, even  though  made  in  conformity  with  the  laws  of  the  order, 
as  where  the  wife  to  whom  the  original  certificate  was  issued 
has  kept  it  alive  by  paying  the  assessments  out  of  her  own  earn- 
ings, and  has  surrendered  property  to  her  husband  on  the  faith 
that  the  fund  would  be  hers,  she  has  a  superior  equity  in  favor 
of  herself  and  infant  children  residing  with  her,  over  adult 
children  named  as  beneficiaries.^  The  courts  will,  as  far  as  pos- 
sible, endeavor  to  carry  into  effect  the  intentions  of  the  parties, 
though  the  designation  may  not  be  strictly  in  compliance  mth 
the  requirements  of  the  by-laws.^''  So  it  is  declared  in  a  Wis- 
consin case  that  the  court  should  construe  the  charter,  consti- 
tution, rules,  and  regulations  of  a  benefit  society  to  promote  the 
benevolent  purposes  of  the  order,  and  to  give  effect  to  the  in- 
tentions of  the  member  who  pays  the  sums  necessary  to  procure 
the  benefit  whenever  it  can  properly  be  done.-^^  If  certain 
•classes  are  specified,  and  the  beneficiary  is  named  in  a  policy  to 

•  Finch  V.  Grand  Grove  etc.  A.  O.  of  D.  (Miinn.  1S95),  62  N.  W.  Rep.' 
;SS4.  See  Clarke  v.  Sehwarzenberg,  162  Mass.  98;  3S  N.  E.  Rep.  17; 
Shea  \.  Massachusetts  B.  Assn.,  160  Mass.  289;  35  N.  E.  Rep.  855. 

^  Edison  V.  New  England  Oom.  Trav.  Assn.,  144  Mass.  591.  'See 
Carmichael  r.  Northwestern  Mut.  B.  Assn.,  51  Mich.  494.  See  see. 
746,  herein. 

•  Sec  Head  v.  Providence  Ins.  Co.,  2  Cran(?h  (U.  S.),  137.  But  see 
«ecs.  35,  36,  herein. 

•  I>eaf  V.  Leaf,  92  Ky.  167;  17  S.  W.  Rep.  354.  See  Jory  v.  Supreme 
Council  American  L.  of  H.,  105  Cal.  20;  26  L.  R.  Anuot.  733;  38  Pac, 
Rep.  524,  and  sec.  746,  herein. 

>»  Estate  of  Madeira,  16  Phila.  (Pa.)  399;  Addison  v.  New  England 

Com.  Trav.  Assn..  144  Mass.  591.    See  Leaf  v.  Leaf.  92  Ky.  167;  17  S. 

W.  Rep.  354;  Klotz  v.  Klotz  (Ky.  1893),  22  S.  W.  Rep.  551;  Shea  v. 

Massachusetts  B.  Assn.,  IGO  Mass.  289;  35  N.  E.  Rep.  8.55. 

"  Renner  v.  Bohemian  Slav.  B.  Soc,  89  Wis.  404;  62  N.  W.  Rep.  80. 
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the  plaintiff's  deceased  husband,  the  burden  is  on  the  plaintiff 
to  show  that  such  beneficiaiy  is  not  within  the  required  class.-^^ 
So  a  change  of  the  beneficiary  must  be  to  one  of  the  specified 
class. -^^  Again,  if  under  the  charter  and  rules  governing  an  or- 
ganization, a  member  cannot  designate  as  beneficiary  a  person 
who  is  neither  a  member  of  his  family,  a  blood  relative,  nor  de- 
pendent on  him,  the  beneficiary  must  be  of  one  of  these  speci- 
fied classes.  So  it  was  held  that  the  designation  of  a  person  as 
"foster  mother,"  where  it  appeared  she  did  not  belong  to  any 
of  these  classes,  was  held  invalid,  and  in  such  a  case,  if  a  mem- 
ber survives  the  insured,  who  belongs  to  one  of  these  classes, 
such  as  the  father  of  the  member,  he  will  be  entitled  to  the 
fund.i* 

§  729.  Insurable  Interest  in  Beneficiary  —  Neces- 
sity of.' — We  have  discussed  elsewhere  the  question  of  the 
necessity  of  an  insurable  interest  in  the  beneficiary  or  assignee 
of  a  regular  life  insurance  policy.-^''  But  in  regard  to  the  insur- 
able interest  of  a  beneficiary  under  a  certificate  in  a  mutual 
benefit,  benevolent,  or  fraternal  organization,  the  better  rule 
seems  to  be  that  if  the  contract  is  not  procured  by  the  benefi- 
ciary, but  is  made  with  the  member  himself,  and  at  his  instance 
and  request,  the  beneficiary  is  not  required  to  have  an  insur- 
able interest  on  the  life  of  the  member,  except  in  those  cases 
where  the  statute  of  incorporation,  charter,  by-laws,  or  articles 
of  association  impose  restrictions  upon  the  designation  of  the 
beneficiary, or  provide  that  he  shall  have  an  insurable  interest.^^ 

"  Nye  V.  Grand  Lodge  A.  O.  U.  W..  9  lad.  App.  131;  36  N.  E.  Rep. 
429.    Sep  Whitehurst  v.  Whiteburst,  S3  Va.  153. 

"  Northwestern  Mas.  Aid  Assn.  v.  Marshall,  10  Pa.  Co.  Ct.  270.  See 
sec.  744,  herein. 

'«  Gibbs  V.  Anderson  (Ky.  Sup.  Ct.  1S95).  16  Ky.  Law  Rep.  397. 

"  See  chapters  on  insiiirable  interest,  herein. 

i«  Freeman  v.  National  B.  Soc,  42  Hun  (N.  Y.).  252.  and  cases  noted 
in  text  and  notes  followin;?.  In  this  case  the  court  said:  "The  ob- 
jection that  the  plaintiff  was  not  shown  to  have  an  insurable  inter- 
est in  the  life  of  the  insured  was  met  by  the  recital  in  the  application 
that  sbe  was  a  creditor.  This  was  the  only  evidence  upon  the  point, 
and  therefore  was  not  contradicted.  But  the  plaintiff  did  not  pro- 
cure the  insurance.  Tlie  insured  did  that,  and  named  the  plaintiff 
as  beneficiary.    There  was  nothing  in  the  charter  or  statute  under 
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So  the  court  in  a  New  York  case,  per  Follett,  C.  J.,  sajs:^^ 
"The  bv-laws  impose  no  limitation  on  the  persons  to  whom 
certificates  should  be  payable.  It  was  held  in  Massey  v.  Mutual 
Eelief  Society  of  Rochester^^  that  there  being  no  restriction  in 
the  act  under  which  the  society  was  incorporated  against  mak- 
ing a  certificate  payable  to  a  person  in  nowise  related  to  the 
member,  that  a  certificate  issued  to  a  stranger  was  not  void  as 
a  wager  policy.  In  that  case  the  certificate  was  issued  in  favor  of 
a  person  not  related  to  the  member,  and  who  was  not  a  member 
of  the  society,  but  in  the  case  at  bar  the  certificate  was  issued  in 
favor  of  a  member  of  the  order.  Under  the  statute  and  by-laws 
a  member  of  this  corporation  can  legally  direct  the  sum  to  be- 
come due  at  his  death  to  be  paid  to  a  stranger  having  no  insur- 
able interest  in  his  life."  ^^  And  in  a  comparatively  recent 
case  in  the  same  state^"  the  court,  per  Peckham,  J.,  says:  "The 
by-law  provides  not  only  for  the  well-being  of  its  members  and 
for  the  furnishing  of  substantial  aid  to  their  families,  bat  it 
adds  the  words  'or  assigns,' showing  that  the  company  is  not  re- 
stricted in  its  objects  to  the  immediate  families  of  its  members, 
but  the  members  are  themselves  at  liberty  to  designate  another 
than  a  member  of  their  family  as  beneficiary.  As  the  members 

which  the  society  -was  org^anized  forbidding  the  insured  to  make  the 
policy  payable  to  whomever  he  should  appoint,  and  there  is  no  evi- 
dence tending  to  impeach  the  good  faith  of  the  transaction  on  the 
part  of  the  insured.  The  defendant,  therefore,  must  pay  as  it  has 
agreed":  Id.  257,  per  Landon,  J.,  citing  Olmstead  v.  Keyes,  85  N.  Y. 
593;  Bickerton  v.  Jacques,  28  Hun  (N.  Y.),'122;  Massey  v.  Mutual  Re- 
lief Soc,  102  N.  Y.  523;  affirming  34  Hun  (N.  Y.),  254.  Coaitra,  see 
Micliigan  cases  noted  below,  under  this  section. 

"  Sabin  v.  Phinoey,  134  N.  Y.  423,  427;  31  N.  E.  Rep.  10S7;  Sabin  v. 
Grand  Lodge  A.  O.  U.  W.,  6  N.  Y.  St.  Rep.  151.  The  statute  (Laws  N. 
Y.  1877,  c.  74,  sec.  4),  provides  that  the  beneficiary  fund  "may  be  set 
apart  and  provided  to  be  paid  over  to  the  families,  heirs,  or  represent- 
atives of  deceased,  or  disabled  members,  or  to  such  person  or  per- 
sons as  such  deceased  member  may,  while  living,  have  directed":  See, 
also,  28  N.  Y.  St  Rep.  45;  affirmed,  134  N.  Y.  423.  Olmstead  v.  Keyes, 
85  N.  Y.  593,  Is  cited  in  6  N.  Y.  St.  Rep.  155,  as  supporting  tlie  point, 
while  Courmack  v.  Lewis,  15  Wall.  (U.  S.)  643,  and  Warnock  v. 
Davis,  104  U.  S.  775,  are  cited  as  not  in  harmony  with  the  decisions 
of  New  York  state  on  this  point. 

"102  N.  Y.  523. 

"  Citing  Niblack  on  Mutual  Benefit  Societies,  sec.  178. 

'"  Suiz  V.  ilutual  Res.  Fund  L.  Assn.,  145  N.  Y.  563,  573;  40  N.  B.. 
Rep.  242. 
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are  not  in  any  way  restricted  in  the  naming  of  a  beneficiary  by 
any  by-law  of  the  company,  or  by  its  constitution,  if  there  is 
any  beneficiary  named  in  the  certificate  or  policy  itself,  that 
person  is  the  one  to  whom  the  money  shall  be  distributed."  In 
a  Pennsylvania  case,  upon  the  question  whether  "heirs"  had  an 
insurable  interest,  the  court,  per  Thompson,  J.,  said:  "The  con- 
tention that  the  heirs  have  no  insurable  interest  ....  has  no 
substantial  basis.  The  certificates  provide  that  by  reason  of 
membership,  the  devisees  or,  in  case  of  no  will,  the  heirs  are  to 
receive  the  designated  sums.  That  a  person,  however,  has  an 
insurable  interest  in  his  own  life,  and  can  insure  it  for  his  heirs, 
or  even  a  stranger,  cannot  be  questioned.^^  These  contracts, 
however,  were  made  in  good  faith,  without  any  misrepresenta- 
tion, and  in  the  form  prescribed  by  the  laws  of  the  state  in 
which  they  were  made,  and  they  were  not  wagering  contracts 
in  any  sense."  ^^  And  it  is  decided  in  another  case  in  the 
same  state  that  a  benefit  may  be  made  payable  to  one  who  is  not 
related  to  the  member,  nor  a  creditor,  where  the  by-laws  pro- 
\dde  for  a  new  direction  of  the  fund,  and  do  not  provide  that 
the  beneficiary  shall  be  the  widow  or  children.^^  So  a  benefi- 
ciary need  not  have  an  insurable  interest  to  entitle  him  to  the 
fund  as  against  creditors,  the  fund  being  contributed  by  the 
members  of  the  fire  department  relief  association  as  a  guar- 
anty.^* If  a  beneficiary  has  no  insurable  interest  and  furnislies 
the  money  for  the  premiums,  but  there  is  a  conflict  of  evidence 
whether  it  is  furnished  expressly  for  that  purpose,  it  is  a  ques- 
tion for  the  jury,  as  between  the  executor  and  the  beneficiary, 
as  to  whom  the  fund  shall  go.^^  Again,  in  a  case  in  Missouri 
the  constitution  of  the  association  provided  that  "the  object 
and  intention  of  this  association  is  to  give  financial  aid  to  the 
widows,  orphans,  heirs,  and  devisees  of  deceased  members,  and 
for  no  other  purposes  whatever,"  but  neither  the  constitution 

"  Citing  Scott  X.  Dickson,  108  Pa.  St.  6;  Beneficial  Assn.  v.  Blue, 
120  111.  121. 
"  Northwestern  Mas.  Aid  Assn.  v.  Jones,  154  Pa.  St.  99;  28  Atl.  Rep. 

253. 

"  Mnlderick  v.  Ancient  O.  U.  W.,  155  Pa.  St.  505. 

"  In  re  Zinn's  Estate  (Pa.  D.  Ct.),  2  Pa.  Dlst.  R.  801;  14  Pa.  Co. 
Ct    .^2. 

»»  Cliidester  v.  Yard,  155  Pa.  St.  483. 
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or  by-laws  contained  any  provision  as  to  a  change  or  designa- 
tion of  a  beneficiary  or  issue  of  new  certificates.  The  question 
of  insurable  interest  arose,  and  the  court,  pea*  Gantt,  P.  J., 
after  considering  the  rule  that  in  life  policies  there  must  be  an 
insurable  interest,  says:  "But  will  this  rule  apply  to  these  ben- 
evolent associations?  By  the  statute  authorizing  their  creation, 
they  are  declared  not  to  be  insurance  companies.  The  courts 
have  not  agreed  how  far  the  principles  governing  life  insurance 
generally  should  be  applied.  The  supreme  court  of  Michigan 
in  Mutual  Benefit  Association  v.  Hoyt,^^  held  that  a  contract 
by  the  association  ^to  pay  Enos  Hoyt,  friend  of  Isaiah  Phaw,  of 
Jackson,'  was  on  its  face  a  mere  wager  policy,  and  contrary  to 
public  policy ;  and  that  the  defense  was  that  of  the  public,  and 
not  of  the  defendant,  as  the  defendant,  having  received  the  pre- 
miums, Svas  in  no  position  to  inter|30se  such  a  defense.'  The 
effect  of  this  decision  would  be  to  deny  the  member  the  right 
to  designate  a  beneficiary  who  has  no  insurable  interest  in  his 
life.  On  the  contrary,  the  supreme  court  of  Illinois,  in  Ben- 
efit Association  v.  Blue,^^  held  'that  as  a  member  might,  under 

**  46  Mich.  473.  But  see  Carmdchiael  v.  Mutual  B.  Assn.,  51  Mich. 
49  {.  49G,  where  the  eouTt,  per  Graves,  J.,  says  of  this  case:  "In 
Hoyt's  case,  the  whole  transaction  was  palpably  colorable  and  fraud- 
ulent. A  man,  already  dying  from  dissiipation,  was  seized  upon  as  9 
profitable  subject  for  speculative  insurance.  His  life,  according  to 
the  ideas  of  insurance,  was  worth  nothing.  He  was  the  merest  clay 
in  the  hands  of  Hoyt.  For  a  price  the  latter  bargained  with  him  to 
submit  to  insurance  at  Hoj't's  expense  and  for  Hoyt's  benefit,  au:J 
from  the  inception  of  the  scheme  to  tbe  death  of  the  subject  he  was 
kept  saturated  with  liquor.  Tbere  was  no  relation  by  blood  or  mar- 
riage, and  the  only  pretense  of  family  connection  was  what  was 
agreed  upon  at  the  very  time  in  order  to  simulate  a  necessary  condi- 
tion." In  Smith  v.  Pinch,  80  Mich.  332,  the  statute  of  Incorporation 
provided  that  the  beneficiary  must  have  an  insurable  interest,  but  the 
court  held  that  the  beneficiary  must  have  an  insurable  interest  on 
the  ground  of  public  policy. 

"  120  111.  121.  In  this  case  the  court  said:  "Had  this  policy  been 
taken  out  by  Blue  on  the  life  of  Bailey,  without  his  knowledge  or  con- 
sent, and  had  the  premiums  been  paid  by  him,  it  would  manifestly 
fall  within  what  is  known  as  a  wagering  policy,  and  would  be  void. 
Public  policy  forbids  one  person,  who  has  no  interest  in  the  continu- 
ance of  the  life  of  another,  from  speculating  on  that  life,  by  procur- 
ing a  policy  of  insurance,  but  here  it  does  not  appear  that  Blue  had 
any  instrumentality  whatever  in  procuilng  the  policy  on  the  life  of 
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the  charter  in  that  case,  devise  the  benefits  of  his  policy  to  a 
stranger,  so  he  inig"ht,  in  the  first  instance,  take  out  a  policy 
payable  to  a  stranger.'  It  is  only  when  the  right  of  appoint- 
ment of  a  beneficiary  is  unrestricted  that  the  question  of  insur- 
able interest  can  arise;  when  this  is  so,  as  the  member  is  prima 
facie  the  insurer,  and  free  to  choose  whom  he  pleases  as  the 
recij)ient  of  his  bounty,  he  can  designate  whom  he  pleases."^ 
But  it  seems  clear,  on  principle  and  authority,  that  when  the 
charter  limits  the  beneficiaries  to  certain  classes,  the  member 
has  no  power  to  designate  some  one  not  coming  within  those 
classes."  ^^  Again,  under  a  federal  decision,  if  the  constitution 
of  a  mutual  benefit  society  and  policy  provides  that  the  benefi- 
ciary may  be  changed,  at  the  will  of  assured,  the  fact  that  he 
has  no  pecuniary  interest  in  the  member  does  not  invalidate  the 
contract  as  against  public  policy.^°    If,  however,  the  certificate 


Bailey,  or  that  he  ever  paid  any  portion  of  the  premiums  to  procure 
the  fKilicy  or  to  keep  it  in  force,  and  hence  the  ease  of  Insurance  Oo. 
T.  Hogan,  80  111.  39,  cited  by  defendant,  has  no  bearing  on  this  ease. 
In  the  case  cited,  the  insurance  was  procured  by  the  beneficiary,  and 
all  the  premiums  were  paid  by  him;  while  here  Bailey  proeuired  the 
policy,  a:nd  x>aid  all  the  premiums.  Manifestly  the  Hogan  case  can 
have  no  bearing  on  the  facts  of  this  case.  Bailey  had  an  insurable 
interest  in  his  own  life,  and  had  a  clear  right  to  procure  a  policy  on 
his  life,  and.  unlesis  some  principle  of  public  policy  is  violated,  he 
could  made  it  payable  in  case  of  death  to  any  person  whom  he  might 
desire":  Id.  125,  per  Craig,  J.,  citing  Lemon  v.  Phoenix  Mut.  L.  Ins. 
Co..  38  Conn.  394;  Reeves  v.  Life  Ins.  Co.,  27  N.  Y.  282,  per  Wright, 
J,:  Fairchild  v.  New  England  Mut.  L.  Ins.  Assn.,  51  Vt.  613;  Langdou 
V.  Union  Mut.  L.  Ins.  Co.,  14  Fed.  Rep.  272;  Connecticut  Mut.  L.  Ins. 
Co.  V.  SchaCfer,  94  U.  S.  457.  In  Rockhold  v.  Canton  Mas.  R.  Soc, 
129  111.  404.  the  120  111.  121  case  is  noted,  and  in  Canton  Mas.  Mut.  B. 
Soc.  V.  Rockhold,  20  111.  App.  155,  the  ease  is  distinguished.  Insur- 
ance of  one's  own  life  for  the  benefit  of  a  stranger  is  not  void  as 
against  public  policy:  Johnson  v.  Van  Epps,  110  111.  551;  9  111.  App. 

*'  Citing  Freeman  v.  Benefit  Soc.,  42  Hun  (N.  Y.),  252;  Olmstead  v. 
Keyes,  85  N.  Y.  593. 

="  Masonic  Mut.  Aid  Assn.  v.  Bunch,  109  Mo.  500;  citing  Knights  of 
Honor  v.  Nairn.  60  Mich.  44;  Legion  of  Honor  v.  Pen-y.  140  Mass.  580; 
Daniels  v.  Pratt,  143  Mass.  216;  Duvall  v.  Goodson.  79  Ky.  224;  A'd 
Assn.  V.  Gonser,  43  Ohio  St.  1;  State  v.  Relief  Assn.,  29  Ohio  St.  309. 
See  Whitmore  v.  Supreme  L.  K.  of  H.,  100  Mo.  36. 

»»  Ingersoll  v.  Knights  of  Golden  Rule  (U.  S.  C.  C.  1891),  47  Fed. 
Rep.  272. 
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is  procured  by  one  upon  the  life  of  another,  he  must  have  such 
an  interest  as  will  take  it  out  of  the  category  of  gaming  policies 
or  wiagers.^^  It  appears  from  the  Michigan  oas^,*^  that  the 
courts  there  hold  that  a  beneficiary  must  have  an  insurable  in- 
terest on  the  ground  of  public  policy,  so  in  Kentucky  it  is  de- 
clared that  a  mere  friend  has  not  an  insurable  interest,  even 
though  he  is  voluntarily  made  a  beneficiary.^^*  So  it  is  held  in 
Massachusetts  that  the  mere  fact  that  the  designation  is  invalid 
as  to  the  person  named  as  beneficiary,  does  not  destroy  the  con- 
tract, and  as  to  the  question  of  insurable  interest  the  court,  per 
Allen,  J.,  says:  "It  is,  however,  further  contended  that  Mar- 
garet" (the  daughter  in  law  of  insured,  who  was  not  ^vithin 
the  class  of  persons  who  might  be  beneficiaries)  "had  no  insur- 
able interest  in  the  life  of  John  Shea;  that  all  the  premiums 
were  paid  by  her,  and  that  the  contract  is  void  'as  a  wagering 
contract.  This  ground  of  defense  is  not  open,  not  being  set  up 
in  the  answer. ^^  But  apart  from  that,  the  facts  stated  were  far 
from  showing  conclusively  that  a  mere  wager  •^vas  intended, 
and  the  presiding  justice  rightly  refused  so  to  rule.  The  rela- 
tionship in  which  Margaret  stood  to  John,  and  the  matters 
disclosed  in  her  testimony,  tended  strongly  to  show  that  the 
policy  or  certificate  of  membership  was  obtained  in  good  faith, 
and  not  for  the  mere  purpose  of  speculating  on  the  hazard  of  a 

»^  Whitmore  v.  Supreme  L.  K.  of  H.,  100  Mo.  36,  46,  47. 

**  Cited  under  precedinig  notes  in  this  section. 

"a  Candell  v.  Woodward,  96  Ky.  646;  29  S.  W.  Rep.  614.  The  policy 
liere  was  taken  out  in  a  benevolent  organization,  and  payments  were 
to  bo  made  to  "his  or  her  family,  or  to  be  disposed  of  as  he  or  she 
may  direct,"  referring  to  members.  That  a  friend  has  an  insurable 
interest,  see  Berkeley  v.  Harper  (D.  C.  App.),  22  Wash.  L.  Rep.  329. 
Where  the  ^designation  was  (required  to  be  of  a  person  who  was  a 
mo.nber,  a  blood  relative,  or  dependent,  it  vras  held  that  a  "foster 
mother"  could  not  take:  Gibbs  v.  Anderson  (Ky.  1894),  16  Ky.  Law 
Rep.  397  (abstract  of  case).  The  company  may  by  Its  admissions  on 
the  trial,  and  by  confirming,  under  a  stipulation,  its  defense  to  a  par- 
ticular question,  concede  the  insurable  interest  of  plaintiff:  People's 
ISIut.  B.  Soc.  v.  McKay  (Ind.  1895),  39  N.  E.  Rep.  231.  The  clause 
prrohibiting  life  insurance  in  favor  of  i>erson  having  no  Interest  in 
assured's  life,  contained  in  Rev.  Stat.  Mo.  1889,  sees.  5860,  5886,  is 
confined  to  assessment  companies:  New  York  L.  Ins.  Co.  v.  Rosen- 
heim, 56  Mo.  App.  27. 

••  Citing  Forbes  v.  American  Ins.  Co.,  15  Gray  (Mass.),  249. 
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life  m  wliicli  she  had  no  interest,  and  if  so,  tlie  contract  was 
valid  if  made  with  him,  though  made  for  her  benefit,  and 
though  the  premiums  were  paid  by  her."  '^^  Again,  it  is  held 
in  a  recent  case  in  the  United  States  circuit  court  of  appeals 
that  where  an  accident  insurance  is  obtained  by  one  on  his  own 
life  for  his  own  benefit,  he  has  the  right  t-o  designate  to  whom 
it  shall  be  payable  in  case  of  his  death,  and  the  company  having 
by  reason  of  such  designation,  agreed  to  pay  the  beneficiary, 
the  latter  need  not  allege  or  prove  an  insurable  interest  in  the 
assured.^^  It  is  apparent,  therefore,  from  the  above  cases  that 
if  the  class  for  whose  benefit  the  certificate  is  issued,  or  from 
which  the  beneficiary  must  be  chosen,  is  not  prescribed  or  re- 
stricted by  the  society,  then  much  the  same  principles,  except 
as  to  vested  interest  of  the  beneficiary,  control  the  desigTiation 
of  the  beneficiary,  payee,  or  assignee  as  govern  in  ordinary  life 


"  Shea  V,  Massactiusetts  B.  Assn.,  160  Mass.  289,  291;  35  N.  E.  Rep. 
8.'/5;  citing  Campbell  v.  New  England  Ins.  Co.,  98  Mass.  381;  Loouiis 
V.  Ii]^igle  Ins.  Co.,  6  Gray  (Mass.),  396;  Forbes  v.  American  Ins.  Co..  15 
Cray  iMass.).  249;  Cunningham  v.  Smith,  70  Pa.  St.  4.o0;  ConneetioTit 
Ins.  Co.  V.  Sehaefer,  94  U.  S.  4.57;  .Etna  Ins.  Co.  v.  France,  94  U.  S. 
561;  Mmual  Ins.  Co.  v.  Allen,  138  Mass.  24.  That  invalid  designation 
does  not  void  the  whole  contract,  but  that  assured's  executor  may  re- 
cover, see,  also, -Clarke  v.  SChwarzenberg,  162  Mass.  98;  38  N.  E. 
Rep.  17. 

"  American  Employers'  Liability  Assn.  v.  Barr.  16  U.  S.  C.  C.  A. 
51.  .56;  68  Fed.  Rep.  873.  See,  also.  Robinson  v.  United  States  Mut. 
Aec.  Assn.  C.  C.  E.  D.,  Mo.  1895),  68  Fed.  Rep.  825;  Standard  L.  & 
A.  Ins.  Co.  V.  Catlin  (Mich.  1895).  63  N.  W.  Rep.  897.  As  supporting 
the  proposition  in  the  text  that  if  the  member  himself  has  made  tJie 
contract  with  the  association,  and  the  charter,  by-li\ws,  constitution, 
or  ariicles  of  association  contain  no  provision  requiring  an  insurable 
Interest,  or  restricting  the  class  from  which  the  beneficiary  must  be 
chosen,  then  any  person  may  be  made  a  beneficiary, though  having  no 
insurable  interest.  See,  also,  Lamont  v.  Hotel  Men's  Mut^  B.  Assn., 
30  Fed.  Rep.  817;  Milner  v.  Bowman,  119  Ind.  448;  Lamont  v.  Grand 
Lodge  I.  L.  H.,  31  Fed.  Rep.  177;  Johnson  v.  Van  Epps,  110  111.  5.51; 
Ingersoll  v.  Knights  of  Golden  Rule,  47  Fed.  Rep.  272;  Glassey  v. 
Metropolitan  L.  Ins.  Co.  (N.  Y.  S.  C.  1895).  68  N.  Y.  St.  Rep.  493:  32 
N.  Y.  Supp.  3.53:  Elkhart  Mut.  Aid  Soe.  v.  Houghton,  103  Ind.  294: 
2  N.  E.  Kep.  763;  Mitchell  v.  Grand  Lodge,  70  Iowa.  360;  Martin  v. 
Stubbings,  126  111.  403,  et  seq.  Examine  notes  58  Am.  Rep.  852:  52 
Am.  Rep.  143;  27  Am.  Rep.  327.  But  see  Bayse  v.  Adams.  81  Ky.  368; 
distinguished  in  Schillinger  v.  Boes,  85  Ky.  363. 
JoYcK,  Vol.  I.— 57 
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policies. ^^  It  is  also  held  in  cases  of  the  character  above  con- 
sidered where  the  policy  or  certificate  is  taken  out  by  the 
member,  that  the  fact  that  the  beneficiary  has  no  pecuniary  in- 
terest in  the  life  insured  will  not  render  the  contract  void  as 
against  public  policy.^^  But,  on  the  other  hand,  the  transaction 
must  not  be  merely  a  case  of  speculative  insurance,  or  intended 
as  a  wagering  contract.  In  a  case  in  Texas^^  it  was  held  that  a 
person  named  as  beneficiary  under  a  regular  life  policy  would, 
if  he  had  no  insurable  interest  in  the  insured's  life,  be  treated 
as  an  assignee  or  trustee  to  receive  the  amount  payable  upon 
the  policy  for  the  benefit  of  those  who  were  legally  entitled  to 
the  same.^^  It  is  also  held  in  that  state  that  the  heirs  of  the 
assured  are  entitled  to  the  insurance  money,  under  a  regular 
life  policy,  in  preference  to  a  beneficiary  who  has  no  insurable 
interest;  ^^  and  those  who  are  entitled  by  the  charter  or  by- 
laws of  the  society  to  be  named  as  beneficiaries,  may  recover 
on  a  mutual  benefit  certificate,  where  they  are  so  named,  with- 
out otherwise  showing  thait  they  have  an  insurable  interest  in 
the  life  insured.*^  Again,  in  New  Jersey  the  tendency  of  ju- 
dicial opinion  seems  to  favor  the  proposition  that  the  assured 
need  not  have  an  interest  in  the  life  insured,  in  order  to  suj)- 
port  the  contract  of  insurance.^^ 

*'  See  chapters  on  insurable  interest,  herein,  and  sees.  914,  919.  See 
Martin  v.  Stubbiugs,  126  111.  403,  per  Bailey,  J. 

*•  Ing-ersoU  v.  Knights  of  Golden  Rule  (U.  S.  C.  C.  1891),  47  Fed. 
Pvep.  272;  Martin  v.  Stubbings,  126  111.  406,  9  Am.  St.  Rep.  620,  per 
Bailey,  J.;  Bloom iugton  Mut.  B.  Assn.  v.  Blue,  120  111.  121. 

^  Equitable  L.  Assur.  Soc.  v.  Hazlewood,  75  Tex.  338;  19  Ins.  L.  J. 
193;  7  L.  R.  Annot.  217. 

'»  See,  also.  Mutual  L.  Ins.  Co.  v.  Blodgett  (Tex.  C.  A.  1S94),  27  S. 
W.  Rep.  286. 

*"  Mayher  v.  Manhattan  L.  Ins.  Co.,  87  Tex.  169;  27  S.  W.  Rep.  12 1. 

"  Voorb^is  v.  Peoa)le's  Mut.  B.  Soc.  of  Elkhart,  91  Mich.  472,  473; 
•51  N.  W.  Rep.  1109. 

**  Vivar  v.  Supreme  L.  K.  of  P.,  52  N.  J.  L.  455,  469,  per  Dixon,  J.; 
20  Atl.  Rep.  36;  citing  Trenton  Mut.  L.  Ins.  Co.  v.  Johnson,  4  Zab. 
(N.  J.)  576;  Martin  v.  Franklin  F.  Ins.  Co.,  9  Vroom  (38  N.  J.  L.).  140; 
Campbell  v.  New  England  Mut.  L.  Ins.  Co.,  98  Mass.  381;  May  on  In- 
surance, sec.  112.  See  Silvers  v.  Mioliigan  Mut.  B.  Assn.,  94  Mich.  39, 
where  childi'en  of  a  deceased  brother  of  the  member  took  the  fund, 
although  they  had  no  insurable  intei*est. 
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§   730.      Interest  of  Beneficiary  in  Reg-ular  Life  Policy 
is  Vested — Cannot    be    Defeated    Without    Consent. — In 

an  ordinary  life  insurance  policy  the  weight  of  authority  sup- 
ports the  rule  that  the  interest  of  the  beneficiary  becomes 
vested  when  the  policy  in  which  he  is  named  as  beneficiary  is 
issued  and  the  contract  completed,  unless  the  right  is  expressly 
given  or  reserved  to  the  insured  to  subsequently  designate  a 
new  beneficiary.  Consequently,  if  no  such  right  is  expressly 
given  or  reserved  to  him,  the  insured  cannot  defeat  the  rights 
of  the  fii*st-named  beneficiary  by  a  subsequent  appointment 
without  the  consent  of  the  person  first  designated,  and  although 
the  contract  may  be  annulled  by  the  company  for  sufficient 
cause,  yet  the  disposal  of  the  fund  while  the  policy  is  in  force 
is  not  within  the  control  of  assured.'*'^  If  the  insured  takes  out 
a  regular  life  policy  payable  to  her  husband,  a  request  for  a 
change  of  beneficiary  in  favor  of  a  friend,  "provided  my  hus- 
band does  not  claim,"  does  not  operate  to  divest  the  husband's 
interest.**  Where  a  life  policy  was  made  payable  to  R.,  C,  and 

*'  Wilmaser  v.  Continental  L.  Ins.  Co.,  66  Iowa,  417;  Pilcher  v.  New 
York  I-.  Ins.  Co.,  33  La.  Ann.  322;  National  Ins.  Co.  v.  Halsey,  78  Mo. 
268,  271,  272;  Landrum  v.  Knowles,  22  N.  J.  Eq.  5M;  Manhattan  Ins. 
Co.  V.  Smith  Co.,  44  Ohio  St.  156;  Washington  Cent.  Bank  v.  Hume, 
128  U.  S.  195;  Waldron  v.  Waldron,  76  Ala.  285;  Chapin  v.  Fellowes. 
36  Conu.  132;  4  Am.  Rep.  49;  Lemon  v.  Pha?nix  Ins.  Co.,  38  Conn.  294; 
Cilaiz  V.  Gloeekler,  104  111.  573;  44  Am.  Rep.  94;  Small  v.  Jose,  86  Me. 
120:  29  Atl.  Rep.  976;  Holland  v.  Taylor,  111  Ind.  125;  Bayse  v. 
Adams,  81  Ky.  368;  Pingree  v.  National  L.  Ins.  Co.,  144  Mass.  374; 
Alice  V.  Wawe,  28  Minn.  166;  City  Sav.  Bink  v.  Whittle,  63  N.  H. 
587;  Garner  v.  German  L.  Ins.  Co.,  110  N.  Y.  266;  Ferndon  v.  Can- 
Field,  104  N.  Y.  143;  Hooker  v.  Sugg,  102  N.  C.  115;  11  Am.  St.  Rep. 
717;  Connecticut  Mut.  L.  Ins.  Co.  v.  Baldwin,  15  R.  I.  106;  23  Atl.  Rep. 
105;  1^  Ins.  L.  J.  813.  But -see  Estate  of  Brerton,  78  Wis.  33;  Gambe 
V.  Connecticut  Mut.  L.  Ins.  Co.,  50  Mo.  44;  Foster  v.  Gile,  50  Wis. 
603;  Robinson  v.  United  States  Mut.  Ace.  Assn.  (U.  S.  C.  CE.  D.  Mo. 
1895').  68  Fed.  Rep.  825;  Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106 
Ind.  595,  per  Elliott,  J.;  citing  Hutson  v.  Merrifield,  51  Ind.  24;  19  Am. 
Rep.  7'22;  Ilarley  v.  Heist,  SO  Ind.  190;  44  Am.  Rep.  285;  Penn.  M.  L. 
Ins.  Co.  V.  Wiler,  100  Ind.  50;  .50  Am.  Rep.  769;  Chapin  v.  Fellowes, 
36  Conn.  32;  4  Am.  Rep.  49;  44  Am.  Rep.  94. 

'*  Tlelfrich  v.  John  Hancock  Mut.  L.  Ins.  Co.  (N.  Y.  C.  P.  1S04),  59 
N.  Y.  St.  Rep.  242;  28  N.  Y.  Supp.  535.  A  husband  who  insures  his 
own  life  for  the  benefit  of  his  wife  cannot  change  the  distribution  of 
proceeds.    An  administrator  or  executor  may  collect  funds,  but  holds 
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J,,  share  and  share  alike,  or  their  legal  representatives,  and  be- 
fore the  death  of  the  insured  J.  died,  it  was  held  that  the  in- 
terest of  J.  was  a  vested  one,  and  w^ent  to  his  distributees  upon 
his  death.'*"  A  question  has  arisen  as  to  whether  the  insured 
may,  if  he  retains  possession  of  the  policy  himself,  subsequently 
substitute  the  name  of  another  person  who  maybe  entitled  to  the 
proceeds  of  the  policy,  in  place  of  the  beneficiary  first  named.^^ 
In  a  case  Avhich  arose  in  Conneeticuf*^  it  was  held  that  if  the 
policy  was  delivered  to  another  as  a  depositary  for  the  benefi- 
ciary, tlitn  there  was  an  executed  gift  of  the  policy  to  said 
beneficiary,  and  the  assured  might  not  substitute  a  new  benefi- 
ciary. It  was  conceded,  however,  that  so  long  as  the  assured 
retained  the  policy  in  his  own  possession,  he  might  control  it 
as  his  own,  but  that  the  delivery  to  the  beneficiary  vested  in  her 
a  complete  title.^^  And  in  a  case  which  arose  in  New  York""^ 
it  was  held  that  although  a  policy  obtained  by  a  person  on  his 
own  life,  payable  on  his  death,  expressly  declares  his  insurance 
to  be  in  trust  for  his  children  named  therein,  yet  if  he  keeps  the 
policy  in  his  o\^ti  possession,  and  pays  the  premiums,  he  may 
with  the  assent  of  the  company  surrender  it,  and  accept  a  new 
policy  payable  to  a  different  beneficiary.  This  decision  was, 
however,  reversed  by  the  court  of  appeals,  the  court  adhering 
to  the  rule  of  vested  interest.^^  So  the  weight  of  authority 
clearly  supports  the  rule  that  the  beneficiary  under  an  ordinary 
life  policy  has  such  a  vested  interest  that  the  assure^  has  no 
control  of  the  disposal  of  the  fund,  except  with  the  benefici- 
ai-y's  consent. 

them  in  trust  for  the  widow  and  children:  Grould  v.  Emerson,  no 
:Ma&s.  154.  See  May  her  v.  Manhattan  L.  Ins.  Co.,  87  Tex.  169;  2T  S. 
W.  liep.  124;  Equitable  L.  Assur.  Assn.  v.  Hazlewood.  75  Tex.  338:  19 
Ins.  L.  .T.  193;  7  L.  R.  Annot.  217. 

«  McCaulay  v.  Central  Nat.  Bank,  27  S.  C.  215.  It  was  also  held 
that  the  policy  might  be  pledged  as  collateral  security. 

*'  See  sec.  743,  herein. 

"  Lemon  v.  Phoenix  Ins.  Co..  38  Coim.  301. 

*«  See  Ward  v.  Audland,  8  Beav.  201;  .Johnson  v.  Van  Epps,  110  111. 
558,  per  Mulkey.  J.:  Foster  v.  Gile,  50  Wis.  603. 

*'  (larner  v.  Germauia  Ins.  Co.,  13  Daly  (N.  Y.).  255. 

"*"  Garner  v.  Germania  Ins.  Co..  110  N.  Y.  266;  distinguishing  White- 
head V.  New  York  L.  Ins.  Co.,  102  N.  Y.  143. 
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§  731.     Vested    Interest    Defeated    by  Contract. — Al- 

•  though  the  interest  of  the  beneficiary  in  a  life  policy  is  a  vested 
one,  nevertheless  the  insured  may  enter  into  such  arrangements 
with  the  insurer  as  may  be  agreed  on,  either  as  to  the  persons 
who  are  to  receive  the  benefit  of  the  policy,  or  as  to  what  con- 
trol over  it  the  insured  is  to  exercise.  In  this  resj>ect  an  insur- 
ance policy  does  not  differ  from  any  other  contract,  and  is  sub- 
ject to  the  same  general  rules  of  interpretation,  and  the  insured 
may  reserve  his  right  to  change  the  designation  of  the  benefici- 
ary in  whole  or  in  part.  In  such  case  no  indefeasible  interest  is 
vested  in  the  named  beneficiary  nor  settlement  made  upon  him 
which  cannot  be  revoked,  and  such  reservation  may  be  ex- 
pressed in  the  policy  itself  or  some  instrument  properly  made 
a  part  thereof.'^-'- 

§  732.     Statements  as  to  Beneficiary  in  Application. — 

There  may  be  a  provision  in  the  charter  or  by-laws  of  a  mutual 
benefit  society  or  in  the  statute  of  its  incorporation,  that  the 
certificate  shall  be  payable  to  the  person  designated  in  the  ap- 
plication for  membership.  In  such  a  case,  in  the  absence  of 
any  provision  givdng  the  member  the  right  to  change  the  ben- 
eficiary, the  rights  of  a  person  or  persons  designated  become 
vested,  or  the  fund  must  be  disposed  of  as  provided  by  the  char- 
ter or  by-laws  or  statute.^^  The  provision  may,  however,  re- 
serve to  the  member  the  right  to  change  the  beneficiary.  Thus, 
in  a  case  which  arose  in  Texas^^  the  by-law  provided  that  "ap- 
plicants shall  enter  upon  their  application  the  name  or  names 
of  the  members  of  their  family  dependent  upon  them,  to  whom 
they  desire  their  benefit  paid,  and  the  same  shall  be  entered  in 
the  benefit  certificate  ....  subject  to  such  future  disposal 
among  their  dependents  as  they  themselves  direct."  It  was 
held  in  this  case  that  the  rights  of  the  beneficiary  were  not 
vested,  but  that  the  insured  member  might  at  any  time  dcsig- 

"  Splawu  V.  Chew.  60  Tex.  532,  534,  per  Willie,  C.  J.  See  sec.  7-12, 
heroin. 

"  Presbyterian  Fund  v.  Allen,  100  Inrl.  593.  590,  597;  Addison  v. 
New  England  Com.  Trav.  Assn..  144  Mass.  591;  12  N.  E.  Rop.  407; 
Thomas  v.  Lavke.  07  Tex.  469;  Whitehnrst  v.  Whitehurst,  83  Va.  153; 
Del  rich  v.  Madison  Rel.  Assn..  45  Wis.  79. 

"  SplawD  V.  Chew,  60  Tex.  532. 
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nate  a  new  beneficiary.  In  another  case,  the  charter  of  the  as- 
sociation provided  that  "the  fund  to  which  his  family  is  en- 
tit  jed  shall  be  paid  as  may  be  designated  in  the  application  for 
membership.  This  being  changed  by  death,  or  otherwise  im- 
possible, it  shall  go  first  to  the  widow  and  infant  children,"  and 
afterward  in  the  order  named.  In  his  application  for  member- 
ship he  directed  that  the  fund  should  be  paid  as  he  might  by 
will  direct.  He,  however,  died  intestate,  but  left  a  widow,  to 
whom  it  was  held  the  fund  belonged  in  preference  to  the  dis- 
tributees, under  the  statute  of  descent  and  distribution.^^ 
Though  the  eonstitution  of  a  benefit  association  may  pro\ade 
that  the  object  of  the  society  is  to  secure  the  payment  of 
benefits  to  certain  classes,  yet  it  has  been  held  that  if  the 
member  in  his  application  designates  some  person  not  within 
those  classes,  the  acceptance  of  the  application  by  the  society 
will  operate  as  a  contract  to  pay  the  amount  of  the  certifi- 
cate to  the  person  designated  in  the  application,  subject 
to  the  member's  rights,  of  coui*se,  to  change  the  beneficiary. 
So  where  there  was  a  provision  in  the  constitution  of  a  re- 
lief association  that  "this  association  shall  have  for  its 
object  the  payment  to  the  family  of  the  deceased  member 
of  so  many  dollars  as  there  axe  members  of  the  association," 
the  assessment  to  be  "paid  to  his  legal  representative  or  to 
such  person  as  he  may  have  designated  or  appointed  in  "v^-rit- 
ing,  ....  provided  always  that  when  such  member  shall 
leave  a  widow  or  children  he  shall  have  no  power  to  deprive 
her  or  them  of  the  benefits  specified  in  this  article,  by  will  or 
othenvise,  but  the  same  shall  be  paid  to  her  or  them  abso- 
lutely," and  the  member  designated  a  niece  in  his  application, 
it  was  held  that  on  his  death  the  fund  was  payable  to  her, 
though  a  daughter  survived  him.^^  In  a  case  which  arose  in 
Massachusetts,^^  where  it  appeared  that  the  constitution  of  the 
society  provided  for  payment  of  benefits  to  "the  widows  and 
orphans,"  it  was  held  that  a  member  might  in  his  application 

"  AYbilehurst  v.  Whitehurst,  83  Va.  153. 

»  Foliuers  Appeal,  87  Pa.  St.  133.    See  Gibson  v.  Kentucky  Grang- 
ers' Mut.  B.  Soc.  (1886),  8  Ky.  Law  Rep.  520. 
"  Massachusetts  C.  O.  of  F.  v.  Callahan,  14G  Mass.  391. 
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designate  his  mother  as  beneficiary,  and  she  would  be  entitled 
to  recover.  This  decision,  however,  rested  upon  the  statute 
which  permitted  such  organization  to  assist  the  widows  and 
orphans  "or  other  relative  of  deceased  members."  "'  Again,  in 
a  Minnesota  case  the  by-laws  provided  that  every  applicant  for 
membership  should  designate  in  his  application  the  person  or 
persons  to  whom,  in  the  event  of  his  death,  the  benefit  should 
be  paid;  it  also  provided  for  a  change  of  beneficiaries,  and  a  ver- 
bal designation  being  made,  it  was  held  that  the  by-law  requir- 
ing that  the  designation  be  made  in  the  application  was  a  mere 
formality,  which  might  be  waived,  and  that  if  it  was,  and  some- 
body else  was  accepted,  it  was  a  sufficient  designation,  and  oth- 
ers claiming  under  the  policy  as  "heirs"  could  not  object. '^^  If 
the  application  for  a  policy  of  life  insurance  is  made  a  part  of 
the  contract,  and  in  that  application  the  insured,  in  reply  to  the 
question  for  whose  benefit  is  the  insurance  made,  has  written 
"myself,"  the  proceeds  will  be  payable  to  his  estate,  in  prefer- 
ence to  the  "executors  or  administrators"  of  said  member  in 
trust,  to  be  paid  over  to  his  heirs  at  law  as  designated  in  the 
policy,'^^  although  the  member  states  in  his  application  that  the 
policy  is  for  the  benefit  of  his  estate,  and  the  policy  is  payable, 
by  the  terms  thereof,  to  the  "legal  representatives"  of  the  mem- 
ber, nevertheless  his  immediate  family  will  take  the  benefit 
where  the  by-laws  state  the  objects  of  the  society  to  be  to  "pro- 
mote the  welfare  of  all  its  members,  and  to  furnish  substantial 
aid  to  their  families.  It  also  appeared  in  this  case  that  in  the 
application,  in  answer  to  a  requirement  to  state  the  name  of  the 
beneficiary,  the  answer  was  "my  estate."  ^'^ 

§  733.  When  Member  may  Desig^nate  Beneficiary  by 
Will. — As  we  have  seen,  the  rules  of  a  mutual  benefit  so- 
ciety generally  prescribe  the  manner  in  which    the  member 

"  Stat.  1882,  c.  195,  sec.  2;  enlarging  c.  11.5,  sec.  8,  of  Mass.  Pub. 

Stat. 

"  Hanson  v.  Minnesota  Scan.  Rel.  Soc,  59  Minn.  123;  60  N.  W. 

Rep.  lOni. 

»»  Harding  v.  Littlehale,  150  Mass.  100;  22  N.  E.  Rep.  703. 

•"  Sulz  V.  Mutual  Res.  Fund  L.  Assn.,  145  N.  Y.  563:  58  N.  Y.  St- 
Rep.  563;  28  N.  Y.  Supp.  263;  Bishop  v.  Grand  Lodge,  112  N.  Y.  627, 
distinguislied. 
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shall  designate  liis  beneficiary.  In  all  cases  the  rules  and  laws 
of  the  society  must  be  examined  to  determine  whether  a  desig- 
nation of  a  beneficiary  is  valid.  Consequently,  the  right  of  a 
member  to  designate  and  change  his  beneficiary  by  will  must  in 
each  case  depend  upon  said  rules,  regulations,  etc.  Thus,  where 
a  by-law  of  a  mutual  benefit  association  prohibited  a  change  of 
beneficiary  without  the  approval  of  its  directors,  and  the  char- 
ter provided  for  payment  among  others  "to  assigns  or  legatees," 
it  was  held  that  the  by-law  was  contrary  to  the  provisions  of  the 
charter,  and  that  the  appointment  of  a  new  beneficiary  by  will 
was  valid.^^  In  another  case  the  certificate  of  an  incorporated 
bemevolent  order  provided  that,  under  the  laws  thereof,  "two 
thousand  dollars  should  be  paid"  as  a  benefit,  upon  due  notice 
of  assured's  death  to  such  person  or  persons  as  he  might,  "by 
will  or  entry  on  the  record-book  of  this  lodge  or  on  the  face  of 
this  certificate,  dii'ect."  And  it  was  held  that  his  share  in  the 
fund  passed  under  the  residuary  clause  of  his  will  disposing  of 
"the  balance  of  all  my  property  of  every  kind."  ^^  And  it  has 
also  been  held  to  pass  under  the  words  "all  other  property  of 
which  I  shall  die  possessed."  ^^  "Where  the  rules  of  a  regularly 
incorporated  mutual  benefit  association  provided  that  on  the 
death  of  a  member  his  share  of  the  beneficiary  fund  should  be 
paid  to  the  persons  named  by  him  on  tlie  will-book,  and  that  if 
he  named  no  one  it  should  be  divided  equally  among  his  family, 
and  the  rules  did  not  assume  to  take  away  the  right  to  change 
the  disposition  of  the  fund,  it  was  held  that  where  a  member, 
made  a  will  after  entering  an  order  on  the  will-book,  the  will 
should  be  followed.^'*  So  if  the  fund  under  a  mutual  benefit 
certificate  is  payable  to  the  estate  of  a  member  or  to  himself,  he 
may  dispose  of  the  same  by  will.^^  A  bequest  by  a  wife's  will  of 
all  her  property  to  her  husband,  for  his  own  during  his  life,  and 
afterward  to  her  daughter,  and  another  bequest  by  the  husband 

•"  Kaub  T.  Massonic  Mut.  Rel.  Assn.,  3  Mackey  (D.  C),  GS. 

"  Weil  V.  Trafford,  3  Tenn.  Cli.  108. 

"  Aveling  v.  Northwestern  Mas.  Aid  Assn..  72  Mich.  7;  1  L.  R. 
Annot.  528.     See  Duvall  v.  Goodson,  79  Ky.  224. 

**  Catholic  B.  Assn.  r.  Priest,  40  Mich.  429. 

"  Hamilton  v.  McQuillan.  .82  Me.  204:  19  Atl.  Rep.  107;  Catholic  K. 
of  America  v.  Kuhm,  91  Tenn.  214;  18  S.  W.  Rep.  385. 
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that  tlie  proceeds  of  a  benefit  certificate  upon  liis  life,  payable 
to  his  wife,  shall  go  to  his  daughter,  will  entitle  her  to  the  pro- 
ceeds of  the  certificate.^^  If  a  person  in  his  application  pro- 
vides that  the  fund  shall  be  payable  as  he  may  direct  by  his 
will,  he  may  in  his  will  designate  any  person  as  beneficiary  who 
is  entitled,  under  the  laws  of  the  society,  to  receive  the  pro- 
ceeds of  the  certificate.^^  Again,  if  the  charter  provides  that 
the  fund  shall  be  payable  as  designated  in  the  application,  and 
this,  "being  changed  by  death  or  otherwise  impossible,  it  shall 
go  first  to  the  widow  and  infant  children,"  and  then  to  certain 
others,  and  the  fund  is  directed  in  the  application  to  be  paid 
as  designated  by  will,  and  no  will  or  infant  child  is  left,  but 
a  widow  survives,  she  is  entitled  to  recover.^^ 

§  734.  Disposition  by  Residuary  Clause  of  Widow's 
"Will — Statute. — A  married  woman  dying  before  her  husband 
without  children,  may,  under  a  statute  in  New  York,  dispose 
of  a  policy  on  her  husband's  life  by  a  residuary  clause  in  her 
will,  and  a  transfer  by  her  executors  is  valid  without  the  hus- 
band's written  consent.^*^  So  the  residuary  clause  of  the  widow's 
will  passes  the  fund,  where  the  policy  is  payable  to  her,  or  if 
not  alive  at  the  time  of  the  insured's  death,  then  to  her  children, 
and  if  she  dies  childless,  her  husband  surviving,  in  such  case  the 
money  is  subject  to  the  control  and  disposition  of  the  ex- 
ecutors."^^ 

§  735.  When  Member  may  not  Desigrnate  Beneficiary 
by  Will  —  Effect  of  Desigrnation  by  Will. — If  the  laws  of 
the  society  prescribe  a  certain  way  in  which  the  beneficiary 
shall  be  designated  or  changed,  and  do  not  include  the  right  to 
change  the  direction  by  will,  the  member  is  bound  by  such  laws 

«"  Brew  V.  Clement,  48  Kan.  3S6;  29  Pae.  Rep.  704;  21  Ins.  L.  J.  513. 

"  See  sec.  72S,  herein. 

•*  Whitehurst  v.  Whitehurst,  S3  Ya.  153. 

"  Harvey  v.  Van  Cott,  71  Hun  (N.  Y.),  394;  55  N.  Y.  St.  Rep.  32; 
25  N.  Y,  Supp.  25,  under  Daws  N.  Y.  1873,  c.  821;  Laws  N.  Y.  1879,  c. 
24,S. 

'"'  Harvey  v.  Yan  Cott,  71  Hun  CS.  Y.),  394;  55  N.  Y.  St.  Rep.  32; 
25  N.  Y,  Supp.  25;  Laws  1873,  c.  821,  and  Laws  1879,  c.  248,  consid- 
ered. 
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and  cannot  designate  a  beneficiary  by  wilU^  Thus,  wbere  the 
rules  and  laws  of  the  society  provide  that  the  change  of  benefi- 
ciary can  only  be  effected  by  a  surrender  of  the  policy,  the  in- 
sured cannot  effect  a  change  by  wilU^  ISTor  can  he  change 
the  beneficiary  by  will  where  the  laws  of  the  society  provide 
that  the  change  shall  be  made  by  a  direction  in  writing  on  the 
back  of  the  certificate  in  a  prescribed  form,  and  attested  by  cer- 
tain officers  of  the  society  ;'^^  and  where  they  provide  that  the 
change  shall  be  made  during  the  lifetime  of  the  member  and 
be  approved  by  the  directors,  they  must  be  complied  withJ^ 
Again,  in  a  case  where  under  the  by-laws  of  a  mutual  benefit 
association,  providing  that  any  member  may  change  the  name 
or  names  of  the  beneficiaries  (in  his  certificate  of  membership), 
upon  application  in  writing  to  the  secretary,  whereupon  the 
secretary  shall  change  upon  the  record  the  name  of  such  benefi- 
ciary, it  was  held  that  the  change  could  not  be  effected  by  the 
will  of  a  member,  but  only  in  the  manner  provided  in  the  by- 
lawsJ^  If  a  corporation  has  the  right  to  specify  the  classes  of 
beneficiaries,  the  member  is  limited  to  that  class,  and  may  not 
substitute  a  beneficiary  outside  thereof,  and  may  not  bequeath 
it  to  executors  or  creditors  contrary  to  the  rules,  reflations, 
and  by-laws,  and  where  the  by-law  makes  the  fund  payable  to 
the  wife,  unless  otherwise  ordered  after  the  date  of  marriage, 
and  the  fund  is  not  to  be  willed  or  transferred  to  any  other 
than  those  specified,  the  widow  is  entitled.'^^  In  a  case  which 
arose  in  Canada^'^  it  appeared  that  a  person  had  procured  two 
certificates  of  different  date  in  a  benefit  society.  The  first  one 
was  payable  to  his  wife,  if  she  survived  him;  if  not,  to  their 
children.  The  second  was  payable  to  the  wife  and  children. 
He  subsequently  made  a  will  bequeathing  half  of  all  policies 
on  his  life  to  his  wife  during  her  life  and  widowhood,  and  upon 
her  death  to  go  to  the  children.    In  an  action  upon  the  certifi- 

"  Holland  v.  Taylor,  111  Ind.  121;  12  N.  E.  Rep.  116. 
«  Hollaud  V.  Taylor,  111  Ind.  121;  12  N.  E.  Rep.  116. 
"  Haines  v.  Iowa  L.  of  H.,  7S  Iowa.  245;  43  N.  W.  Rep.  185. 
«  Hainer  v.  Iowa  L.  of  H.,  78  Iowa.  245:  43  N,  W.  Rep.  185. 
"  Stevenson  v.  Stevenson.  64  Iowa,  534. 

"  Morgan  v.  Hunt  (Ont.  H.  C.  J.  C.  P.  D.  1S95).  15  Can.  L.  T.  224. 
"  In  re  Cameron-Mason  v.  Cameron,  21  Ont.  Rep.  634;  12  Cau.  L. 
T.  171. 
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cates  it  was  held  that  under  the  laws^^  relative  to  insurance  for 
the  benefit  of  the  wife  and  children,  the  wife  was  entitled  to 
one-half  of  the  first  certificate  for  life  and  to  the  other  half  ab- 
solutely; as  to  the  second  certificate,  that  she  was  held  entitled 
to  one-half  during  her  life  and  widowhood.  An  attempt  by  one 
insured  to  change  the  beneficiary  named  in  the  policy  by  an 
instrument  purporting  to  be  a  will,  but  which  has  no  witnesses, 
is  ineffectual  for  that  pui-pose.'^^  If  no  particular  beneficiary  is 
designated,  and  a  life  policy  provides  that  it  shall  be  subject  to 
the  will  of  assured,  and  the  latter  by  his  mil  bequeathes  his  en- 
tire estate  to  a  particular  person,  subject  to  the  pa^Tnent  of  his 
debts,  the  executor  of  the  insured  is  entitled  to  the  insurance 
money,  and  may  sue  therefor  in  his  own  name,  without  joining 
the  legatee.^*^  Again,  if  the  rules  of  a  society  provide  that  the 
proceeds  of  a  benefit  certificate  shall  be  paid  to  the  person  des- 
ignated in  writing  as  beneficiary,  the  member  may  by  will  des- 
ignate the  person  who  shall  be  entitled  to  the  fund.*^  A 
daughter  named  as  beneficiary  with  her  mother  and  sister  may 
take  her  mother's  share  as  legatee  under  the  latter's  will.^^ 

§  736.  Rigrht  of  Insured  Under  Regular  Life  Policy 
to  Dispose  of  Same  hy  Will.— If  a  person  insured  under 
a  regular  life  policy  has  designated  the  person  to  whom  the 
proceeds  shall  be  payable,  and  has  reserved  no  power  of  revoca- 
tion, he  cannot  by  will  divert  the  funds  from  the  person  desig- 
nated.^^ Thus,  where  one  insured  his  life  and  designated  hLs 
wife  as  beneficiary,  and  the  policy  provided  "that  in  case  of  the 
decease  of  the  wife  during  the  lifetime  of  the  assured  the  said 
assured  may,  at  his  option,  substitute  any  other  beneficiary,"  it 

^'  Rev.  Stat.  Ont.  1S87,  c.  13G,  sec.  6,  as  amended  by  51  Vict.,  c.  22, 
sec.  ii,  and  53  Vict.,  c.  39,  sec.  6,  act  entitled  "Act  to  secure  to  wives 
and  children  the  benefit  of  life  insurance." 

•"  Wendt  V.  Iowa  L.  of  H.,  72  Iowa,  GS2;  34  N.  W  .Rep.  470. 

"  Winterhalter  v.  Workmen's  Guaranty  Fund  Assn.,  75  Cal.  245. 

»'  Order  Mutual  Companions  v.  Griest,  7G  Cal.  494;  18  Pac.  Rep. 
G52. 

"*"-  Sninll  V.  Jose,  86  Me.  120;  29  Atl.  Rep.  97G. 

'^^  Wilmaser  v.  Continental  Ij.  Ins.  Co.,  G6  Iowa,  417;  55  Am.  Rep. 
277;  McClure  v..  .Tobnson.  5G  Iowa.  G20:  Woisert  v.  Muohl,  81  Ky. 
33G;  Gould  v.  Emerson,  99  Mass.  154;  96  Am.  Dec.  720. 
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was  lield  that  tlie  power  thus  conferred  on  the  assured  was  not 
executed  by  a  bequest  in  his  will  made  a  year  after  the  wife's 
death,  in  which  he  attempted  to  give  and  bequeath  the  policy 
in  question  with  three  others,  none  of  which  were  a  part 
of  his  personal  estate.^  It  was  also  decided  that  the  power 
should  be  exercised  within  a  reasonable  time,  and  that  it  was 
not  a  reasonable  time  after  the  payment  of  the  next  premium 
after  the  death  of  the  wife.  If,  however,  no  beneficiary 
is  designated,  and  the  policy  is  payable  to  the  assured,  his 
executor,  and  assigns,  he  may  dispose  of  the  same  by  will. 
If  a  policy  is  payable  as  the  insured  may  by  his  will  direct, 
lie  may  by  will  give  all  his  estate  to  a  particular  person,  subject 
to  the  payment  of  his  debts,  and  the  fund  goes  to  the  executor, 
and  he  may  sue* therefor  in  his  own  name,  without  joining  the 
legatee.^^  Where,  however,  a  member  of  a  benevolent  associ- 
ation, who  had  the  right  to  designate  the  person  to  whom  the 
benefit  should  be  paid,  gave  the  requisite  direction,  and  also 
■made  a  will  in  which  he  gave  the  benefit  to  the  same  person,  it 
was  held  that  the  executor  could  not  maintain  an  action  for  it, 
but  that  the  fund  was  payable  directly  to  the  donee.^^ 

§  737.  Who  May  be  Beneficiary — Order  of  Knights 
of  Pythias. — Under  the  Endowment  Rank  of  the  Order  of  the 
Knights  of  Pythias  a  member  may  designate  a  person  as  benefi- 
ciary, even  though  that  person  is  not  a  relative  of  the  member. 
This  was  so  held  in  Vivar  v.  Supreme  Lodge  Knights  of  Py- 
thias.^^  In  this  case  the  court,  per  Dixon,  J.,  says:  "In  the 
present  case  the  inquiry  related  merely  to  the  payee  of  the 
money  for  which  the  insurer  was  to  become  responsible,  and  by 
the  vei*y  terms  of  the  contract  subsequently  made  the  insurer 
expressly  left  the  designation  of  the  payee  to  the  absolute  dis- 
cretion of  the  insured,  the  language  of  the  certificate  being  that 
the  supreme  lodge  will  pay  the  sum  insured  to  'Emily  Louisa 
Yivar,  his  wife,  as  directed  by  said  brother  (Yivar)  in  his  appli- 

**  Eiseman  v.  Jndah.  1  Flip.  (C.  C.)  G27;  4  Cent.  L.  J,  34.5,  and  note. 
"  Wiuterhalter  v.  Workman's  Guaranty  Fund  Assn.,  75  Cal.  245. 
**  Bown   V.    Supreme   Council   Cath.  B.  Mut.   Ben.   Assn.,  33   Hun 
(N.  Y.),  203. 
"  u2  N.  J.  L.  455;  20  Atl.  Rep.  36. 
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cation,  or  to  suoli  other  person  or  persons  as  lie  may  subse- 
quently direct,  by  will  or  otherwise.'  A  similar  power  is  given 
to  the  insured  by  article  9  of  the  constitution  of  the  rank.  It 
seems  manifest  that  a  subject  thus  committed  to  the  control  of 
the  insured  was  not  material  to  the  contract  of  the  insurer,  nor 
so  regarded  by  the  insurer,  and  that  if  Yivar  had  declared  Em- 
ily Louisa  Vivar  to  be  not  related  to  him,  as  the  lodge  now  al- 
leges the  truth  to  have  been,  the  contract  would  have  been 
made  on  precisely  the  same  terms  as  at  present.  While,  there- 
fore, the  fact  that  the  question  as  put  might  justify  an  infer- 
ence that  relationship  between  the  payee  and  iJae  member  was 
thought  material,  yet  the  express  terms  of  the  certificates  and 
the  provisions  of  the  constitution  force  the  conclusion  that  it 
was  not.  In  this  respect  the  Endowment  Rank  of  the 
Knights  of  Pythias  differs  from  those  beiievolent  societies 
which  are  organized  for  the  benefit  of  members  and  their  fam- 
ilies solely,  and  with  regard  to  which  it  has  been  properly  held 
that  the  relationship  of  the  payee  is  material.''  *^  A  Knights 
of  Honor  beneficiary  has  no  present  interest  either  in  the  cer- 
tificate or  fund  during  the  member's  life.®^ 

§  738.  Desifirnation  of  Beneficiary — How  Construed — 
Analogous  to  Testamentary  Disposition. — In  the  construc- 
tion of  the  langniage  used  in  designating  the  beneficiary  un- 
der a  benefit  certificate,  courts  have,  in  general,  applied  prin- 
ciples of  law  analogous  to  those  applicable  in  the  construction 
of  wills.^"  And  it  is  expressly  held  in  IN'orth  Carolina  that 
the  rules  for  interpreting  the  will  of  a  testator  will  guide,  so 
far  as  applicable,  in  ascertaining  the  legal  effect  of  a  clause  in 
a  life  policy  designating  the  beneficiaries.  The  difference  in 
the  cases  consists  in  the  fact  that  the  interest  vests  under  a  life 

«»  Id..  408.  469. 

•^  Lorscher  v.  Supreme  Lodgre  K.  of  II.,  72  Mich.  316;  40  N.  W.  Ri»p. 
54.-. 

^  Duvall  V.  Gnodson.  79  Ky.  224:  Union  Mut.  Aid  Assn.  v.  Mont- 
gomery. 70  Midi.  oS7:  38  N.  W.  Hop.  588;  National  Am.  Assn.  v. 
Kirsin.  28  Mo.  App.  SO;  Thomas  v.  Loaic,  67  Tex.  469.  471;  Silvers  v. 
Michigan  Mut.  B.  Assn.,  94  Mich.  39;  Union  :Mut.  A.-'sn.  v.  ^roIlt- 
gomery.  70  Mich,  r.87;  14  Am.  St.  Rep.  519;  38  N.  \V.  Rep.  588;  Chart- 
rand  V.  Brace.  IG  Colo.  19. 
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policy  at  once  upon  its  issue,  but  does  not  vest  under  a  will 
until  tke  testator's  death.^-*-  So  in  Missouri,  it  is  declared  tliat 
the  right  to  change  a  beneficiary  under  a  certificate  in  a  benev- 
olent society  or  fraternal  organization  has  generally  been 
held  analogous  to  a  testamentary  disposition  of  the  benefit,  rev- 
ocable like  a  will  at  any  time  during  assured's  lifetime.^^  The 
courts  should  endeavor  to  ascertain  the  intention  as  to  the  di- 
rection of  the  payment  of  the  fund,  and  by  applying  the  prin- 
ciples applicable  in  the  construction  of  wills  as  analogous  in 
such  cases,  the  intention  may  be  better  arrived  at.  Neces- 
sarily, however,  the  whole  contract  must  be  considered,  and, 
as  stated  elsewhere,  and  fully  recognized  as  settled  law,  this  in- 
cludes the  certificate,  the  charter,  by-laws,  constitution,  and 
articles  of  'association,  of  which  the  member  is  presumed  to 
have  knowledge.^^ 

§  739.  Where  no  Beneficiary  is  Designated — Lapse 
to  Society. — There  are  many  decisions  in  which  it  has 
been  held  that  if  no  beneficiary  is  designated,  the  company 
or  society  will  be  liable  to  no  one.  These  cases,  of  course,  rest 
on  the  peculiar  wording  of  the  charter  and  by-laws  of  the  so- 
ciety, or  of  the  certificate.  Thus,  where  the  laws  of  the  so- 
ciety provided  for  the  payment  of  a  certain  sum  to  such  per- 
son or  persons  as  the  member  "may,  by  entry  in  the  record- 
book  of  the  association  and  on  the  face  of  this  certificate,  di- 
rect the  same  to  be  paid,"  it  was  hold  that  the  contract  ^vith 
the  society  was  that  the  fund  should  be  paid  only  to  such  per- 
son or  persons  as  the  member  might  direct  on  the  record-book 
of  the  association,  and,  therefore,  when  no  designation  was 
made  in  this  manner,  the  company  was  not  liable  to  any  one.^^ 

"  Hooker  v.  Sugg,  102  N.  C.  115;  11  Am.  St.  Rep.  717. 

•^  Tlasonic  B.  Assn.  v.  Bunch.  109  Mo.  580,  per  Gantt,  P.  J.,  citing 
L'nion  Assn.  v.  Montgomery,  70  Mich.  587;  38  N.  W.  Rep.  588;  Chart- 
rand  V.  Brace,  16  Colo.  19;  26  Pac.  Rep.  152;  Duvall  v.  Goodson,  79 
Kj".  224;  Thomas  v.  Leake,  67  Tex.  469;  American  Assn.  v.  Kirgin, 
28  Mo.  App.  80. 

"*  See  Eastman  v.  Association,  62  N.  H.  555,  556,  per  Smith,  J.; 
20  Cent.  L.  J.  580. 

^*  Eastman  v.  Prov.  Mut.  Rel.  Assn.,  62  N.  H.  555;  20  Cent.  L.  J. 
r)80.  See,  also,  Morely  v.  Northwestern  Mas.  Aid  Assn.,  10  Fed.  Rep. 
237. 
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Again,  the  by-laws  of  an  association  are  controlled  by  tlie  stat- 
utes under  which  it  was  organized.  So  where  a  society  was 
formed  under  an  Illinois  statute,  providing  for  the  organiza- 
tion of  associations  "intended  to  benefit  the  mdow,  orphans, 
heirs,  and  devisees  of  deceased  members,"  it  was  held  that  a 
by-law,  passed  by  the  association  which  provided  that  in  case 
a  member  died  without  leaving  any  wddow,  children,  or  par- 
ents, the  endowment  should  go  to  the  resei-ve  fund,  unless  such 
member  had  designated  a  beneficiary,  was  invalid.  In  such  a 
case,  if  the  member  dies  without  having  designated  a  bene- 
ficiary, his  heirs  will  be  entitled  to  the  fund.^^  In  another 
case,  where  A  was  a  member  of  a  benevolent  association  which 
paid  upon  the  death  of  a  member  a  sum  of  money  to  his  wife  or 
to  his  children,  or,  if  he  left  neither  wife  nor  children,  then  to 
such  a  person  as  he  should  have  formally  designated  to  his  said 
lodge  prior  to  his  decease,  and  A,  who  had  neither  wife  nor 
children,  formally  designated  his  mother,  who  died  before  his 
•death,  and  by  his  will  he  had  designated  his  brother  as  the  per- 
son who  was  to  receive  the  benefit,  it  was  held  that  this  was  not 
such  a  designation  as  was  contemplated,  and  that  the  benefit 
lapsed  to  the  society.^^  Again,  where  the  constitution  pro- 
vided that  the  designation  of  the  beneficiary  should  be  in  writ- 
ing, it  was  held  that  if  the  insured  failed  to  designate  any 
person,  the  fund  would  lapse  to  the  society.^^  Generally,  how- 
ever, the  laws  of  the  society  specify  certain  classes  to  whom  the 
fund  shall  be  payable,  and  in  such  a  case,  as  a  rule,  the  fund 
should  go  to  those  classes  w^here  the  member  has  failed  to  des- 
ignate any  particular  beneficiary.  The  cases  which  we  have 
noted  in  this  section  turn  upon  the  peculiar  provisions  of  tlie 
charter  or  by-laws  as  to  the  manner  of  desigmation  of  the  ben- 
eficiary, and  ought  not  to  be  held  to  establish  any  rule  of  value 

"  Wolf  V.  District  Grand  Lo(l,?e,  102  Mieh.  23;  60  N.  W.  Rop.  445. 

"  Hellonbnrg  v.  District  No.  1  I.  O.  of  B'nai  Beritli,  94  N.  Y.  ."iSO. 

"  Order  of  Mutual  Companions  v.  Griest,  76  Cal.  494.  Contra, 
see  Bishop  v.  Grand  Lodge  Empire  Order  of  Mut.  Aid.  112  N.  Y. 
627,  reversing  43  Hun  (N.  Y.),  472.  This  last  case  distinguishes  Hel- 
louberg  v.  Dist.  No.  1,  I.  O.  B.  B.,  94  N.  Y.  580;  Groeno  v.  Greeno,  23 
Hun  (N.  Y.),  478;  Arthur  v.  Odd  Ft41ows,  29  Ohio,  557;  Catholic  M.  B. 
Assn.  V.  Priest,  46  Mich.  429;  Renk  v.  Herman  Lodge,  2  Dem.  (N.  Y.) 
409. 
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outside  of  cases  of  like  character.  If  the  constitution  of  the 
order  provides  that  the  benefit  shall  be  paid  to  certain  rela- 
tives and  "dependents,"  in  case  of  death  of  all  the  beneficiaries 
before  that  of  the  member,  and,  in  case  there  are  no  relatives 
within  the  enumerated  classes,  that  tlie  fund  shall  revert  to 
the  association,  there  being  no  other  disposition  thereof,  and 
the  member  revokes  his  designation  without  making  another, 
the  relatives  enumerated  will  take.^^ 

§  740.  When  Insured  in  Regular  Life  Policy  May 
Chang-e  Beneficiary. — An  insured  may  change  the  benefici- 
ary if  the  policy  so  provides.  Thus,  where  the  policy  provided 
that  "this  policy  is  issued  and  accepted  upon  the  express  condi- 
tion that  the  said"  member  "may,  with  the  consent  of  the  com- 
pany, at  any  time  assign  it,  or  before  assignment  change  the 
beneficiary  therein,  or  make  any  other  change,"  and  both  the 
charter  of  the  company  and  the  general  statute  provided  that 
insurance  effected  for  the  benefit  of  the  wife  and  children 
should  inure  to  their  benefit,  and  be  paid  to  the  beneficiaries 
named  in  the  policy,  free  from  the  demand  of  the  creditors  of 
the  insured,  it  was  held,  in  an  action  to  restrain  the  husband 
from  disposing  of  the  policy,  that  neither  the  charter  nor  stat- 
ute conflicted  with  the  provision  in  the  policy  reserving  to  him 
the  rifi-ht  to  change  the  beneficiary.^^  In  some  states  there 
are  statutes  in  existence  which  permit  members  of  certain  as- 
surance associations  to  designate  a  new  beneficiary  with  the 
consent  of  the  company  and  without  the  consent  of  the  former 
beneficiary."^^ 

"  Cnllin  V.  Snpreroe  Tent  K.  of  M.  of  the  W.,  77  Hun  ("N.  Y.).  6; 
59  N.  Y.  St.  Rep.  2.51;  28  N.  Y.  Supp.  276. 

"«  Hopkins  v.  Hookins,  92  Ky.  324;  17  S.  W.  Rep.  864.  See.  also. 
Greene  v.  Greeno,  23  Hun  (N.  Y.),  482.  In  this  last  case  the  court 
said:  "If,  however,  by  the  terms  of  the  policy  any  power  of  dis- 
position O'ver  the  money  payable  at  his  death  is  reserved  to  the 
insured,  such  power  is  in  the  nature  of  an  appointment,  and  must 
be  executed  as  such;  and  the  by-laws  in  this  case  reserved  the 
power,  no  policy  having  been  issued":  Id..  482.  per  Runsey,  J. 

"''a  Iowa.  1  McClain's  Annot.  Code  1888,  sec.  1767;  Laws  188a.  c. 
60,  sec.  7;  1  Kan.  Annot.  Gen.  Stat.  1889,  sec.  3464  (by  assignment 
a  bequest  may  change  provided  the  new  beneficiary  has  an  insural'le 
interest);  Mich.  Pub.  Acts  1SS7,  No.  187,  sec.  16  (may    change    with 
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§  741.  Right  to  Chang-e  Beneficiary  Under  Mutual 
Benefit  Certificate — Whether  Interest  of  Beneficiary 
a  Vested  Interest. — In  those  cases  where  the  certificate  or 
the  constitution,  charter,  or  by-laws  of  a  mutual  benefit  so- 
ciety reserves  to  the  insiu-ed  the  right  to  change  the  beneficiary 
named  in  the  certificate,  the  courts  are  in  harmony  in  their  de- 
cisions. Clearly,  in  such  a  case  the  beneficiary  acquires  no 
vested  rights.  His  interest  is  merely  a  contingent  one  or  ex- 
pectancy, liable  to  be  divested  at  any  time  by  a  subsequent 
appointment  by  the  insured  of  another  pei*son,  who  will  be 
entitled  to  the  benefits  of  the  certificate. -^^^  And  it  may  be 
stated  as  a  general  rule  well  settled,  that,  in  the  absence  of  any 
provision  in  the  contract  to  the  contrary,  the  beneficiary  in  as- 
sociations or  orders  of  the  kind  under  consideration  has  no  vest- 
ed interest,  or  any  property  in  the  certificate,  other  than  that 
of  the  character  above  stated,  until  the  death  of  the  member 
or  insured.^°^     So  it  is  said  in  a  recent  federal  case  that  it  is 

consent  of  company  and  of  beneficiary  if  be  be  a  creditor);  N.  Y. 
3  Banks  &  Bros.  Rev.  Stat.,  Stb  ed.,  p.  1709,  sec.  18  fcorporation 
shall  give  rigbr  to  change  without  requirmg  the  consent  af  tb« 
beneficiary). 

'~  See  Ingersoll  v.  Knights  of  Golden  Rule  (U.  S.  C.  C.  1891),  47  Fed. 
Rep.  272;  Turnout  v.  Grand  Lodge,  31  Fed.  Rep,  177;  Nally  v.  Nally, 
74  Ga.  6G9;  Martin  v.  Stubbings,  126  111.  387;  9  Am.  St,  Rep,  626; 
Bagley  v.  Grand  Lodge,  131  III.  498;  22  N.  E,  Rep.  487;  Milner  v. 
Bowman.  119  Ind,  448;  21  N.  E.  Rep.  1094;  Holland  v.  Taylor,  111 
Ind.  121;  Union  Mut,  Aid  Assn,  v,  Montgomery.  70  Mich,  587;  14 
Am,  St.  Rep,  519;  38  N,  W.  Rep,  588;  Knights  of  Honor  v,  Watson, 
64  N,  H,  517,  and  cases  cited  in  next  note. 

""  Metropolitan  L.  Ins,  Co.  v,  O'Brien,  92  Mich,  584;  52  N,  W,  Rep, 
1012;  Supreme  Conclave  Royal  Adelphia  v,  Cappella  (U,  S,  C,  C,  E, 
D„  Mich.  1890),  41  Fed,  Rep,  1,  3,  per  Brown,  J,,  citing  numerous 
cases;  West  v.  Grand  Lodge  A.  O,  U,  W„  22  Or,  277,  per  Lord,  J,; 
29  Pac,  Rep,  610;  Benton  v.  Brotherhood  R.  R.  Brakemen,  146  IlL 
570;  34  N,  E,  Rep,  939;  Chartrand  v.  Brace,  16  Colo.  19;  Block  v. 
Valley  Mut.  Ins.  Co,,  52  Ark,  201;  20  Am,  St,  Rep.  IGG;  Masonic 
Ben.  Assn.  v.  Bunch,  109  Mo.  579,  per  Gantt,  P.  J.,  citing  Fisk  v. 
Aid  Union  (Pa,),  11  Atl,  Rep.  84;  Beatty's  Appeal,  122  Pa,  St,  428; 
15  Atl.  Rep.  861;  Byrne  v.  Casey,  70  Tex,  247;  Brown  v.  Grand 
Lodge,  80  Iowa,  287;  Hirschl  v,  Clark.  47  N,  W.  Rep,  78;  Barton  v. 
Relief  Assn,,  63  N.  H.  .535;  Supremo  Council  v.  Franke,  137  111,  118; 
27  N.  E.  Rep.  86;  Supreme  Council  v.  Morrison.  16  R.  I,  468;  17  Atl, 
Rep,  57,  See,  also.  Barton  v,  Prov.  R,  Assn..  63  N.  H,  535;  Bachmau 
v.  Supreme  Lodge  K.  and  L.  of  H,,  44  111.  App,  188;  23  Chi,  L.  News, 
Joyce,  Vou  1.  —  58 
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^'well  settled  that  tlie  first-named  beneficiaries  liave  no  vested 
or  permanent  interest  in  the  policy,  such  as  cannot  be  disturbed 
by  ihe  assured  with  the  consent  of  the  company";  the  case  be- 
ing one  of  a  policy  in  a  mutual  accident  ass'ociation,  and 
effected  by  assured  upon  liis  own  life,  he  paying  all  the  pre- 


264;  Martin  v.  Stubbings,  126  111.  387;  9  Am,  St.  Rep.  626;  Bloom- 
in^ton  M.  L.  B.  Asen.  v.  Blue,  120  111.  121;  Masonic  Mut.  Soc.  v. 
Burkhardt,  110  Ind.  189;  11  N.  E.  Rep.  449;  Brown  v.  Grajid  Lodge 
Iowa  A.  O.  U.  W.,  80  Iowa,  287;  45  N.  W.  Rep.  884;  Mitchell  v.  Grand 
Lodge  K.  of  H.,  70  Iowa,  360;  Duvall  v.  Goodson,  79  Ky.  224,  229; 
Tyler  v.  O.  F.  N.  R.  Assn.,  145  Mass.  134;  Richmond  v.  Johnson, 
28  Minn.  448;  Hellenberg  v.  District  No.  1  of  I.  O.  of  B.  B.,  94  N.  Y. 
580,  58.5,  per  Finch.  J.;  Nix  v.  Donovan,  46  N.  Y.  St.  Rep.  21;  18  N. 
Y.  Supp.  435;  Massey  v.  Mutual  R.  Assn.,  102  N.  Y.  523,  529,  per 
Rapallo,  J.;  Sabin  v.  Grand  Lodge  A.  O.  U.  W.,  28  N.  Y.  St.  Rep. 
45;  Durian  v.  Central  Yerein  etc.,  7  Daly  (N.  Y.),  170;  Deady  v.  Bank 
Clerks'  Mut.  B.  Assn.,  17  Jones  &  S.  (49  N.  Y.  Super.  Ct.)  219; 
Maneely  v.  Knights  of  Bir.,  115  Pa.  St.  305;  Splawn  v.  Chew, 
60  Tex.  532;  Hii-schl  v.  Clark,  81  Iowa,  200;  47  N.  W.  Rep. 
78.  In  Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106  Ind.  595, 
596,  the  court,  per  Elliott,  J.,  speaking  of  the  principle  that  in  life 
policies  the  beneficiary's  interest  is  vested,  then  says;  "There  is, 
however,  much  diversity  of  opinion  upon  the  question  as  to  the 
applicability  of  this  principle  to  policies  like  the  one  before  us,  issued 
by  associations  of  the  class  to  which  appellant  belongs";  citing 
McClure  v.  Johnson,  56  Iowa,  620;  Tennessee  Lodge  v.  Ladd,  5  Lea 
(Tenn.),  716;  Durian  v.  Central  Verein,  7  Daly  (N.  Y.),  168;  Richmond 
V.  Johnson,  28  Minn.  447;  31  Ins.  L.  J.  215;  Swift  v.  R.  P.  &  T.  C. 
B.  Assn.,  96  111.  309;  Ballon  v.  Gile,  50  Wis.  614;  Kentucky  Mas.  Mut. 
L.  Ins.  Co.  V.  Miller,  13  Bush  (Ky.),  489;  Catholic  B.  Assn.  v. 
Priest,  46  Mich.  429;  Expressmen's  Aid  Soc.  v.  Lewis,  9  Mo.  A.pp. 
412;  Maryland  M.  B.  Soc.  v.  Clendinen,  44  Md.  429;  22  Am.  Rep. 
52,  and  the  court  adds:  "The  weight  of  authority,  as  will  appear 
from  an  examination  of  the  cases  cited,  is  in  favor  of  the  general 
doctrine  that  beneticiaries  may  be  changed  in  cases  where  policies 
like  the  one  before  us  are  issued  by  such  associations  as  the  present, 
and  that  in  this  respect  such  policies  are  not  governed  by  the 
general  rule  which  governs  ordinary  insui-ance  contracts."  This  is 
cited  with  approval  and  relied  on  in  Thomas  v.  Grand  Lodge  A.  O. 
U.  W.,  12  Wash.  500,  504,  per  Hoyt,  C.  J.  See  cases  cited  in  pre- 
ceding note.  The  insured  has  no  power  to  designate  beneficiaries 
by  will  other  than  his  wife  and  children  where  the  statute  gives 
the  wife  and  children  the  benefit  of  life  insurance:  In  re  Grant,  26 
Ont.  R.  120,  485;  15  Can.  L.  T.  102;  Rev.  Stat.  Ont.,  c.  136;  amended. 
51  Vict.,  c.  22,  sec.  3;  53  Yict.  c.  39,  sec.  6.  As  to  changing  bene- 
ficiary, see  note  to  14  Am.  St.  Rep.  327. 
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miums.-^''-  The  rigTit,  however,  of  a  member  to  change  his 
beneficiary  arises  not  from  the  character  of  the  association,  but 
from  the  contract  between  the  parties. •'•°^  And  it  has  been  held 
that  the  interest  of  the  beneficiary  may  be  defeated  by  a  subse- 
quent appointment,  though  he  may  have  paid  the  assess- 
ments.-^"*  If  a  benefit  certificate  payable  to  the  wife  of  the 
member  provides  that  the  member  may  change  the  beneficiary 
at  will,  without  notice  to  or  consent  from  the  beneficiary,  the 
wife  cannot,  where  a  new  beneficiary  is  subsequently  named, 
recover  the  premiums  paid  by  her  husband,  since  they  are 
not  made  specifically  for  her  use,  nor  can  she  recover  damages 
on  the  ground  that  she  has  been  deprived  of  an  expectancy,  aa 
there  is  no  rule  for  the  estimation  of  damages  in  such  a  case.-"-*^^ 
Where  a  son,  who  had  procured  such  a  certificate  payable  to 
his  mother,  surrendered  it  without  his  mother's  consent,  and 
procured  another  payable  to  his  wife,  which  he  also  subse- 
quently surrendered  without  her  knowledge  or  consent,  and 
procured  one  payable  to  his  mother,  it  was  held  that,  according 
to  the  conditions  attached,  no  beneficiary  acquired  any  vested 
rights  which  the  insured  might  not  defeat  by  designating  a 
new  beneficiary.^''^  A  provision  in  a  charter  or  by-laws  of  a 
society  and  in  the  certificate,  allowing  the  insured  to  change 
the  beneficiary,  will  not  prevent  the  parties  from  making  a 
contract  which  will  vest  the  interest  in  the  designated  payee, 
and  which  will  compel  the  society  to  recognize  him  as  the  one 
who  is  legally  entitled  to  the  proceeds  of  the  insurance  certifi- 

^"^  Robinson  v.  Mutual  Ace.  Assn.  (U.  S.  C.  C.  E.  D.,  Mo.  1895), 
68  Fed.  Rep.  825,  per  Priest,  J.,  citing  Association  v.  Blue,  120  111. 
121;  11  N.  E.  Rep.  331;  Campbell  v.  Insurance  Co.,  98  Mass.  381; 
YiAar  v.  Knights  etc.,  52  N.  J.  L.  455;  20  Atl.  Rep.  36;  IngersoU  v. 
Knights  etc.,  47  Fed.  Rep.  272;  Milner  v.  Bowman,  119  Ind.  448; 
Morrell  v.  Insurance  Co.,  10  Cush.  (Mass.)  282;  57  Am.  Dec.  103, 
and  Dote;  Glosey  v.  Insurance  Co.,  65  N.  Y.  St.  Rep.  493;  32  N.  Y. 
Supp.  355. 

"'  Blocli  V.  Valley  Mut.  Ins.  Co.,  52  Ark.  201;  20  Am.  St.  Rop.  ICO. 

™  Fisk  V.  Equitable  etc.  Co.  (Pa.  1887),  11  Atl.  Rep.  84;  Masonic 
Mut.  B.  Assn.  v.  Bunch,  109  Mo.  560,  579,  580,  per  Gautt,  P.  J. 

""'  Knights  Templar  F.  &,  M.  L.  Indem.  Co.  v.  Grant,  49  III.  App. 
262. 

-"*  Appeal  of  Beatty  (Pa.  1888),  15  Atl.  Rep.  861. 
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cate.^*''^  If  the  charter  of  a  society  prohibits  the  insured  from 
changing  the  beneficiary  after  one  has  been  designated,  then 
the  beneficiary  acquires  a  vested  interest  in  the  certificate,  of 
which  he  cannot  be  deprived,  by  the  insured.-^^^  A  right  to  the 
benefit  fund  becomes  vested  in  the  wife  on  the  death  of  her 
husband  where  it  is  payable  to  her,  and  in  case  of  her  death, 
to  her  children,  if  she  survives  the  insured.^"'^  If,  under  the 
constitution  of  a  benefit  society,  a  member  may  surrender  his 
certificate,  the  beneficiary  in  the  certificate  of  such  a  society 
has  no  vested  interest  therein  so  as  to  prevent  its  surrender. -^^^ 
The  wife  takes  no  vested  interest  till  the  member's  death,  even 
though  the  statute  provides  that  insurances  for  the  benefit  of 
wife  and  children  shall  be  vested  in  them,  exempt  from  claims 
of  creditors. -^-^^  The  question  whether  the  interest  of  the  ben- 
eficiary, under  a  mutual  benefit  certificate,  is  a  vested  one  arises 
in  those  cases  where  there  is  no  provision,  either  in  the  rules, 
regulations  or  by-laws,  etc.,  of  the  society,  or  in  the  certificates, 
which  either  expressly  forbid  a  change  oi  beneficiary,  or,  on 
the  other  hand,  are  expressly  permissive  of  a  change.  The 
majority  of  the  cases  hold  that  where  the  power  of  appointment 
is  given  to  a  member,  with  no  restriction  thereupon,  and  the 
certificate  is  both  by  its  own  terms  and  the  provisions  of  the 
charter  or  by-laws  of  the  association  simply  payable  to  the  ben- 
eficiary named  therein,  it  cannot  be  presumed  that  the  benefi- 
ciary first  named  acquires  a  vested  interest  which  the  member 
cannot  defeat  by  the  subsequent  designation  of  another 
beneficiary.  The  contract  is  between  the  member  and  the 
organization,  and  in  such  case,  the  certificate  being  simply  pav- 

>•'  Smith  V.  National  B.  Soc,  123  N.  Y.  88,  per  Finch,  J.;  25  N.  E. 
Rep.  197,  per  Finch.  J.;  9  L.  R.  Annot.  616;  Maynard  v.  Vander- 
werljer,  30  Abb.  N.  C.  (N.  Y.)  134;  24  N.  Y.  Supp.  932.  See  sees.  731 
and  742,  herein. 

iM  Presbyterian  Fund  v.  Allen,  106  Ind.  595,  596;  Supreme  Lodge 
K.  of  P.  V.  Knight,  117  Ind.  489;  Olmstead  v.  Masonic  Mut.  B.  Soc, 
37  Kan.  93;  Van  Bibber  v.  Van  Bibber,  82  Ky.  347;  Thomas  v.  Leake, 
67  Tex.  472. 

>»»  Chartrand  v.  Brace,  16  Colo.  19. 

""  Usels  V.  Covenant  Mut.  B.  Assn.  (Mo.  1S95).  29  S.  W.  Rep.  607. 

"'  Fischer  v.  American  Legion  of  Honor,  168  Pa.  St.  279;  31  All. 
Rep.  1089;  Act  April  15,  1868  (Pub.  Laws,  103). 
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able  to  sucli  person  or  persons  as  the  insured  may  designate, 
the  member  cannot,  in  the  absence  of  any  provision  forbidding 
such  a  change,  be  deprived  of  the  right  of  changing  the  bene- 
ficiary. The  free  and  proper  exercise  of  this  right  requires  its 
continuance  till  death.  This  distinction  between  the  rights  of 
the  beneficiary  under  a  regular  life  insurance  policy  and  under 
a  mutual  benefit  certificate  has  generally  been  made  by  the 
courts,  and  is  clearly  supported  by  the  weight  of  authority. -"^^^ 
In  a  case,  however,  which  arose  in  Arkansas^^^  it  appeared  that 
a  member  of  a  mutual  benefit  society,  who  had  three  sons  and 
one  daughter,  had  procured  a  certificate  payable  to  his  "chil- 
dren," and  had  subsequently  to  its  issuance  inserted  after  the 
word  "children"  the  names  of  his  three  sons  only,  and  it  was 
held,  since  there  was  no  provision  in  the  certificate  or  by-laws 
for  a  change  of  beneficiaries,  that  the  daughter  acquired  a 
vested  right  under  the  certificate.^^* 

§  742.  Beneficiary  may  Acquire  Vested  Interest  Un- 
der Contract  with  Member. — The  fact  that  a  change  of  bene- 
ficiary is  permitted  does  not  prevent  a  contract  between  the 
member  and  the  beneficiary,  whereby  a  vested  interest  may  pass 
to  the  latter,  and  if  the  member  designates  a  beneficiary,  with 
the  agreement  that  the  latter  shall  pay  all  the  assessments,  and 
he  pays  them,  a  vested  interest  is  acquired,  which  cannot  be 
divested  by  another  designation  without  the  original  benefi- 

'"  See  preceding  cases  under  this  section. 

^"  Jolinson  V.  Hall.  55  Ark.  210;  17  S.  W.  Rep.  874. 

^'*  The  court,  per  Hughes,  J.,  said  in  this  case:  "Aooording  to  the 
decision  in  Block  v.  Valley  Ins.  Assn.,  52  Ark.  202,  the  contract  in 
the  case  at  bar  and  the  benefit  certificate  issued  by  the  society  con- 
stitute an  ordinary  insurance  policy;  and  the  party  cbtainlng  it  has 
no  power  to  change  the  beneficiary  named  in  the  certificate,  unless 
expressly  authorized  to  do  so  by  the  policy  itself  or  by  the  articles 
of  association  or  by-laws  of  the  society,  where  these  are  by  the 
terms  of  the  policy  made  a  part  of  it.  The  rights  of  tbe  persons 
for  whose  benefit  a  contract  of  insurance  is  made,  as  hold  in  (he 
case  cited,  'arise  out  of  and  depend  upon  contract,  and  must  be 
ascertained  and  fixed  by  contract.'  It  follows,  therefore,  that  the 
beneficiaries  in  such  a  contract  of  insurance  do  acquire  a  vested 
right,  of  which  they  cannot  be  deprived  by  change  of  the  bene- 
ficiaries, unless  such  change  is  expressly  authorized  as  stated 
herein." 


§  743  BENEFICIARIES.  918 

clary's  consent. -^^^  But  tlie  insured  and  the  insurer  cannot  so 
stipulate  in  a  certificate  as  to  defeat  the  rights  of  those  whom 
the  charter  declares  to  be  beneficiaries.-^-'-^ 

§  743.  No  Vested  Rigrht  Thougrh  Beneficiary  has  Pos- 
session of  Certificate. — If  the  by-laws  provide  that  tlie  mem- 
ber may  surrender  his  certificate  and  procure  a  new  one,  desig- 
nating another  person  as  beneficiary,  such  member  does  not, 
by  naming  a  beneficiary  and  transferring  the  possession  of  the 
certificate  to  him,  thereby  convey  to  him  any  vested  right  or 
interest  in  the    benefit  during  the  member's  life,  and  the  lat- 

"'  Maynard  v.  Vauderwerker.  76  Hun  (N.  Y.),  25;  27  N.  Y.  Siipp. 
714;  24  N.  Y.  Supp.  932;  30  Abb.  N.  C.  (N.  Y.)  134.  It  was  held  in 
this  case  that  the  finding  that  the  agreement  wafs  made  wsus  not 
sustained  by  the  evidence,  Cullen,  J.,  dissenting:  Smith  v.  National 
Ben.  Soc,  123  N.  Y.  So;  25  N.  E.  Rep.  197;  51  Hun  (N.  Y.),  575.  The 
court  said  in  this  case,  referring  to  the  statute  (La-ws  1883,  sec.  IS, 
c.  175)  providing  for  IncorpKjration  of  co-operative  life  insurance 
societies,  and  giving  the  member  a  right  to  change  his  beneficiary 
-without  the  latler's  consent:  "That  section  attaches  the  ben^efleial 
interest  to  the  membership,  and  permits  the  memiber  to  change  the 
payee  or  beneficiary  of  the  insurance  "without  the  latter's  consent. 
Where  the  right  of  the  payee  has  no  othetr  foundation  than  the  bare 
intent  of  the  member,  revocable  at  any  moment,  there  can  be  no 
vesited  interest  in  the  named  beneficiary,  any  more  than  in  the  lega- 
tee of  a  will  before  it  takes  effect.  But  the  staitute  doe^  not  prevent 
a  contract  between  the  parties  by  force  of  wbicih  a  vested  interest 
does  pass,  in  which  respect  the  present  casie  differs  from  Hellenberg 
V.  District  No.  1  I.  O.  of  B.  B..  94  N.  Y,  580.  There  the  designation 
was  in  the  nature  of  an  inchoate  or  unexecuted  gift,  revocable  at 
any  moment  by  the  donor,  and  remaining  wholly  within  his  control. 
Here  the  transfer  -was  a  'Collateral  security  for  an  existing  debt,  and 
the  fact  brought  to  the  knowledge  of  the  defendant  company  -niiich 
explicitly  promised  to  pay  the  plaintiff  in  his  chairaeter  as  creditor": 
Id.  88,  per  Finch,   J.    See  sec.     731,      herein. 

"«  So  held  in  Du-vall  v.  Goodson,  79  Ky.  224.  The  court,  per 
'Gofer,  C.  J.,  said:  "We  decided  in  the  case  of  this  company  against 
Miller.  13  Bush  (Ky.),  494,  that  'it  is  not  in  the  power  of  the  com- 
pany or  of  the  member,  or  of  both,  to  alter  the  rights  of  those  who 
by  the  charter  are  declared  to  be  beneficiaries,  except  in  the  mode 
and  to  the  extent  therein  indicated,'  and  we  held  in  that  case  that 
even  if  Miller  and  the  company  had  intended  by  the  stipulation  in 
the  certificate  to  make  the  proceeds  of  his  membership  payable  to 
his  administratoTS  or  creditoi-s,  such  stipulation  co'Uld  not  have 
defeated  the  rights  of  those  whom  the  charter  declares  to  be  bene- 
ficiaries": Id.  229. 
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ter  may  surrender  his  certificate  and  procure  a  new  one  to  the 
exclusion  of  the  first-named  beneficiary j  and  this  has  been  so 
held  even  though  the  member  regains  possession  of  the  certifi- 
cate by  false  and  fraudulent  representations.-^^^  So  it  is  held 
in  Missouri  that  neither  the  possession  of  the  certificate  nor 
the  payment  of  assessments  by  the  beneficiary  deprives  the 
member  of  the  right  to  change  the  beneficiary. -^-^^  If,  however, 
the  constitution  provides  that  the  designated  beneficiary  shall 
be  entitled  to  the  fund  and  makes  no  pro^nsion  as  to  changing 
the  beneficiary,  and  the  certificate  is  held  by  the  party  so  des- 
ignated, he  is  entitled  to  the  fund  as  against  one  designated  by 
will  to  receive  the  fund.-^^^ 

§  744,  Provisions  as  to  Designation  or  Cliange  of 
Beneficiary  in  Charter,  By-laws,  etc..  Must  be  Com- 
plied with  if  Possible. —  The  cliarter  or  constitution 
and  by-laws  are  the  source  of  power  in  associations  or  socie- 
ties of  this  character  j-^^"  so  that  if  they  prescribe  a  certain  mode 
by  which  the  beneficiary,  under  a  benefit  certificate,  shall  be 
changed,  this  mode  must  be  complied  with,  so  far,  at  least,  as 
is  possible.-^^^     So  where  the  constitution  of  a  society  provided 

"^  Brown  v.  Grand  Lodge  A.  O.  U.  W.,  80  Iowa,  2S7;  20  Am.  St. 
Rep.  420.     See  sees.  730,  849,  herein. 

■"  Masonic  B.  Assn.  v.  Bunch,  109  Mo.  560,  579.  580,  per  Gantt.  P. 
J.,  citing  Benefit  See.  v.  Burl^hart,  110  Ind.  189;  Richmond  v.  John- 
son, 28  Minn.  447;  Splawn  v.  Chew,  60  Tex.  .5.34. 

"»  Silva  V.  Supreme  Coun.  Port.  Un.  (Cal.  1895),  25  Alb.  L.  J.  (N. 
S.,  Vol  5)  65. 

""  Masonic  B.  Assn.  v.  Bunch,  109  Mo.  579,  per  Gantt,  P.  J.,  citing 
Van  Bibber  v.  Van  Bibber,  82  Ky.  347;  Duvall  v.  Goodson,  79  Ky. 
224;  Arthur  v.  Benefit  Assn.,  29  Ohio  St.  557;  Benefit  Soc.  v.  Clen- 
dennin,  44  Md.  433;  Bacon's  Benefit  Societies,  sec.  237. 

"^  Highland  v.  Highland,  13  111.  App.  510;  Hollaud  v.  Taylor.  Ill 
Ind.  127;  Wendt  v.  Iowa  L.  of  H.,  72  Iowa,  682;  34  N.  W.  Rep.  470; 
Stephenson  v.  Stephenson,  64  Iowa,  534;  Leaf  v.  Leaf,  92  Ky.  166; 
17  S.  W.  Rep.  3.54;  Daniels  v.  Pratt,  143  Mass.  216;  Supreme  L.  K.  of 
H.  V.  Nairn,  60  Mich.  44;  Coleman  v.  Knights  of  Honor,  18  Mo.  App. 
189;  American  L.  of  H.  v.  Smith,  45  N.  J.  Eq.  466;  Greeno  v.  Greeno, 
23  Hun  (N.  Y.),  478 ;  Ireland  v.  Ireland,  25  N.  Y.  Week.  Dig.  335 ;  Elliott 
V.  Whedlie,  'J4  N.  C.  U5;  National  Mut.  Aid  Soc.  v.  Lupoid,  101  Pa.  iSt. 
111.  But  see  Manning  v.  Ancient  O.  U.  VV.,  86  Ky.  13o;  5  16.  W. 
Rep.  3S.j;  Splawn  v.  Chew,  60  Tex.  .532.  Cliange  of  beneficiary 
must    conform  to    requii-ements  of    the  constitution    and  by-laws: 
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that  a  change  of  the  beneficiary  must  be  made  on  certain 
blanks,  and  entered  on  certain  books,  and  the  member,  who 
had  named  his  wife  as  beneficiary,  had  subsequently  assigned 
the  certificate  to  his  creditors  without  complying  with  the  pro- 
vision of  the  society,  it  was  held  that  the  wife,  whose  name  was 
regularly  inserted  in  the  books,  was  entitled  to  the  fund.^-^ 
In  another  case,  where  the  constitution  of  a  lodge  provided 
that  any  member  desiring  to  change  his  beneficiary  might  do 
so,  by  authorizing  such  change  in  writing  on  the  back  of  his 
certificate  in  a  prescribed  form,  attested  by  the  recorder,  ^\'itli 
the  seal  of  the  lodge  attached,  it  was  held  that  a  new  certificate 
issued  by  him,  in  conformity  with  such  provision,  was  valid  in 
the  absence  of  fraud,  although  the  recorder  had  failed  to  wit- 
ness the  signature  of  the  member  to  the  request  for  a  change, 
and  had  signed  and  sealed  the  attestation. ^^^  So  also  where 
the  by-laws  provided  that,  in  order  to  change  the  beneficiary, 
the  certificate  must  be  surrendered,  and  a  new  one  issued,  the 
fact  that  the  insured  who  subsequently  married,  intended  to 
name  his  wife  as  beneficiary,  and  for  that  purpose  delivered 
the  policy  to  his  brother  with  instructions  to  effect  the  change, 
will  not  defeat  the  right  of  the  first-named  beneficiary  where 
the  certificate  is  not  surrendered  before  the  insured's  death, 
even  though  the  member  had  requested,  and  the  secretary  had 
agreed,  to  have  the  change  made.^^'*  A  provision  in  the  cer- 
tificate that  the  beneficiary  m^iy  be  changed  at  any  time  by  a 
compliance  with  the  laws  of  the  organization,  refers  to  the  laws 
which  are  in  existence  at  the  time  of  the  change,  and  not  at 
the  time  of  the  issuance  of  the  certificate ;^^^  and  where  the 
certificate  provided  that  any  change  of  beneficiaiy  must  be  in 

Jinks  V.  Banner  Lodge,  139  Pa.  St.  414;  affirming  37  Pitts.  L.  J.  (Pa.) 
44G. 

'"  Hotel  Men's  B.  Assn.  v.  Brown  (U.  S.  C.  C.  111.  1887),  33  Fed.  Rep. 
11. 

'=»  Simcoke  v.  Grand  Lodge  A.  O.  U.  W.,  &4  loTva,  383;  51  N.  W. 
Rep.  8. 

^"■*  McLaughlin  t.  MeLaugblin  (Cal.  1894),  104  Cal.  171;  37  Pac.  Rep. 
805;  39  Cent.  L.  J.  427. 

"*  Supreme  Coun.  Cath.  K.  of  America  t.  Morrison,  16  R.  I.  418; 
17  Afl.  Rep.  57;  Supreme  Conn.  Cath.  K,  of  America  v.  Franke,  137 
111.   118,   122;  27  N.  E.  Rep.   86. 
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compliance  with  the  laws  of  the  society,  and  there  was  a  pro- 
vision in  the  constitution  at  the  time  the  certificate  was  issued 
that  no  change  in  the  beneficiary  could  be  made  except  with 
his  consent,  which  was  subsequently  repealed,  it  was  held  that 
consent  of  the  benefipiary  was  not  necessary  to  a  new  appoint- 
ment after  such  repeal,  and  that  thereafter  a  change  could  be 
made  by  complying  with  the  laws  of  the  society  then  in 
force. -^^^  And  where  the  by-laws  provided  that  if  at  any  time 
the  member  desired  to  change  the  beneficiary,  he  should  sur- 
render the  certificate,  and  a  new  one  would  be  issued  payable 
to  the  new  beneficiary,  it  was  held  that  a  person  whose  name 
was  written  in  a  blank  space  following  the  name  of  the  origi- 
nal beneficiary  could  not  claim  the  fund,  and  the  person  first 
named  was  entitled  to  recover.^""  If  the  by-laws  and  rules  of 
a  mutual  benefit  society  provide  for  a  change  of  beneficiaries 
upon  compliance  with  certain  requirements,  and  that  the  lodge 
shall  thereupon  issue  a  new  certificate  to  certain  persons,  the 
society  has  no  discretion  as  to  the  change,  Avhich  is  conclusive 
concerning  compliance  with  said  rule,  and  exclusive  of  a  de- 
termination thereupon  by  the  court.^^^  And  again,  where  the 
by-law  of  a  mutual  benefit  society  provided  that  the  member 
should  sign  his  designation  of  the  beneficiary,  it  was  held  that 
merely  writing  the  names  of  certain  persons  on  the  blank  pro- 
vided for  that  purpose,  without  the  member's  signing,  did  not 
constitute  a  sufficient  designation.-^^  So,  also,  in  another  case, 
where  the  by-laws  of  the  society  provided  that  a  member  might 
change  the  beneficiary  in  his  certificate,  by  sun-endering  the 
certificate  and  paying  a  certain  fee,  whereupon  a  new  certifi- 
cate would  be  issued,  it  was  held  that  it  was  not  sufficient,  to 
effect  a  change,  for  the  member  to  merely  indorse  upon  the 
certificate  a  direction  to  pay  the  benefit  to  another  than  the 

"•  Supreme  Coun.  Calh.  K.  of  America  v.  Franke,  137  111.  1]8; 
27  N.  E.  Rep.  86. 

^  Thomas  t.  Thomas,  131  N.  Y.  205;  60  Hun  (N.  Y.),  382;  42  N.  Y. 
St.  Rep.  873;  30  N.  E.  Rep.  61;  21  Ins.  L.  J.  464;  distioiruishin.s:  Ltihrs 
V.  Luhrs,  123  N,  Y,  367;  25  N.  E.  Rep.  388;  citing  Seott  v.  Provident 
Mut.  Rel.  Assn..  63  N.  H.  556;  4  Atl.  Rep.  792;  Lodge  v.  Nairn.  60 
Mich.  44;  26  N.  W.  Rep.  826;  Bacon's  Benefit  Societies,  sees.  240,  284. 

"*  SchoU  V.  Sadoiiry  (Pa.  1894),  2r»  Pitts.  L.  J.  43. 

™  Elliott  V.  Whedbee,  &4  N.  C.  115. 
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person  originally  designated.-'-^**  But  where  tlie  by-laws  pro- 
vided that  to  effect  a  valid  change  of  beneficiaries  the  member 
should  indorse  upon  the  certificate  the  name  of  the  new  bene- 
ficiary and  affix  his  signature  to  the  indorsement,  it  was  held 
that  such  an  indorsement  by  the  president  of  the  lodge,  in  ac- 
cordance with  a  verbal  message  from  the  member,  was  suffi- 
cient to  effect  the  change,  especially  where  the  same  had  been 
ratified  by  the  association  by  payment  to  the  new  beneficiaries 
as  directed.^^^  Though  the  by-laws  may  prescribe  a  certain 
manner  in  which  the  beneficiary  shall  be  designated,  the  courts 
have,  in  some  cases  where  the  certificate  has  been  made  pay- 
able to  some  person  in  a  manner  not  in  conformity  with  the 
by-laws,  applied  the  doctrine  of  equitable  relief,  considering 
that  as  done  which  ought  to  be  done.^^^ 

§  745,  When  Mode  Prescribed  by  Charter  Differs  from 
General  Rule  of  Law^. — Whatever  may  be  the  rule,  when 
the  charter  does  not  provide  a  mode  of  exercising  corporate 
power,  it  is  quite  clear  that  where  the  charter  does  prescribe 
the  mode  it  must  be  followed,  even  though  it  requires  a  pro- 
cedure different  from  the  one  prescribed  by  a  general  rule  of 
law.133 

§  746.  Change  of  Beneficiary — Exceptions  to  the 
Rule  that  By-laws  Must  be  Followed. — Although  as  a 
general  rule,  the  provisions  of  the  by-laws  and  policy  relating 
to  a  change  of  beneficiary  must  be  followed,  nevertheless  there 
are  certain  exceptions  thereto.  Thus,  1.  If  the  society  has 
waived  a  strict  compliance  with  its  own  rules,  and  has  issued 
a  new  certificate  to  insured  upon  his  request  to  change  the 
beneficiary,  the  original  beneficiary  cannot  avail  himself  of 
the  noncompliance  -with  the  by-laws;  2.  If  assured  is  unable  to 
comply  literally  with  the    regulations,  equity  will    treat  the 

"°  Jinks  V.  Banner  Lodge  etc.  K.  of  H.,  139  Pa.  St.  414;  21  Atl.  Kep. 
4. 

"'  Schmidt  v.  Iowa  Knights  of  P.  Assn.,  82  Iowa,  304;  47  N.  W. 
Rep.  1032;  11  L.  R.  Annot.  205. 

"=  Nally  V.  Nally,  74  Ga.  669. 

m  Presbyterian  Mut.  Assur.  Fund  v.  Allen,  106  Ind.  597,  per 
Elliott.  J. 


923  BENEFICIAKIES.  §  746 

change  as  legally  made;  3.  If  assured  does  all  in  his  power 
to  change  the  beneficiary  in  accordance  with  the  requirements 
of  the  by-laws,  but  dies  before  the  issuance  of  the  new  certifi- 
cate, equity  will  decree  that  to  be  done  which  ought  to  be 
done,  and  act  as  though  the  certificate  were  issued.-^^^  Again, 
the  member,  without  any  fault  of  his  own,  may  be  unable  to 
comply  with  the  requirements  of  said  laws,  as  in  case  of  an 
amendment  naming  certain  persons  who  may  be  beneficiaries, 
but  the  member  has  no  relatives,  etc.,  within  that  class,  and 
this  rule  is  especially  true  where  a  construction  requiring  strict 
compliance  would  operate  as  a  complete  destruction  of  mem- 
bers' rights,  and  as  a  repudiation  by  the  society  of  its  obliga- 
tions.^^^  If  the  approval  of  the  board  of  managers  of  a  relief 
association  is  necessary  in  order  to  complete  the  designation 
of  a  beneficiary,  their  approval  may  be  presumed  from  the  re- 
tention of  the  designation  for  an  unreasonable  period  of  time 
without  objection. ^'^^  So  a  mutual  benefit  association  may  waive 
formalities  required  in  its  charter  as  to  changing  the  benefi- 
ciary, and  pay  the  benefits  to  the  new  beneficiary,  although  the 
new  direction  made  as  to  its  payment  was  not  made  by  assured 
in  the  mode  pointed  out  by  the  organic  law  of  the  association, 
and  notwithstanding  it  is  a  rule  of  law  of  insurance  that  when 

"*  Supreme  Conclave  "Royal  Adelphia  v,  Capella,  E.  D.  (Mich.  1890) 
41  Feci.  Kep.  1,  per  Brown,  J.  Upon  the  first  exception  the  court  says: 
"This  naturally  follows  from  the  fact  that  haviug  no  vesrted  inte-re«t 
fn  the  certificate  during  the  lifetime  of  the  assured,  he  has  no  riirht 
to  require  that  the  rules  of  the  association  which  are  framed  alone 
for  its  protection  and  guidance  are  not  complied  with."  Id.  4.  citing- 
Martin  V.  Stubbings.  120  111.  387;  9  Am.  St.  Rep.  Gl'd;  18  N,  E.  Rep. 
057;  Splawn  v.  Chew,  GO  Tex.  5.32;  Manning  v.  Ancient  O.  U.  W..  86 
Ky.  13B;  5  S.  W.  Rep.  385;  Society  v.  Lupoid.  101  Pa.  St.  Ill;  Brown 
V.  Mansur,  04  N.  H.  39;  5  Atl.  Rep.  708;  Knights  of  Honor  v.  Watson, 
64  N.  H.  517;  15  Atl.  Rep.  125;  Byrne  v.  Casey.  70  Tex.  247;  8  S.  W. 
Rep.  38;  Titsworth  v.  Titsworth.  40  Kan.  571;  20  Pac.  Rep.  213;  citing 
on  the  second  exception,  Grand  Lodge  v.  Child,  70  Mich.  163;  38  N.  W. 
Rep.   1;  and  citing  on  the  third   exception.   Association  v.   Kirgin, 

28  Mo.  App.  SO;  flayer  v.  Association,  2  N.  Y.  Supp.  89;  Supreme 
Lodge  V.  Nairn,  GO  Mich.  44;  26  N.  W.  Rep.  826;  Kepler  v.  Supreme 
Lodge,  45  Hun  (N.  Y.),  274. 

'■■''  Wist  V.  Grand  Lodge  A.  O.  U.  W.,  22  Or.  271;  29  Pac.  R<;p.  610; 

29  Am.   St.   Rep.   003.     See  sec.  750,   herein. 

""  Hanson  v.  Minnesota  S.  R.  Assn.,  59  Minn.  123;  GO  N.  W.  Rep. 
1091. 
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a  policy  is  issued  the  right  to  the  benefit  at  once  vests  in  the 
beneficiary,  and  the  assured  has  no  power  subsequently  over 
the  insurance. ■^^'  Again,  where  the  constitution  of  a  benefit 
association  provides  that  an  application  for  a  change  of  bene- 
ficiary shall  be  filed  within  thirty  days  of  its  date,  the  associa- 
tion may  waive  this  provision  by  the  issuance  of  a  certificate, 
naming  the  new  beneficiary. -^^^  It  is  held  in  the  New  Jersey 
court  of  equity  that  if  the  beneficiaries  of  a  corporation  are  pre- 
scribed by  law,  it  is  an  evasion  of  its  policy  and  a  violation  of 
its  charter  to  say  that  where  a  member  has  named  a  person 
not  within  the  class  to  be  benefited,  and  the  corporation  has 
issued  the  certificate  to  such  person,  such  acts  shall  deprive 
the  proper  person,  or  class  of  persons,  of  all  right  or  interest 
in  the  fund.-^^^ 

§  747.  Mere  Reg-ulation  or  Matter  of  Practice  not 
Binding  as  to  Change  of  Beneficiary. — The  assured,  in 
changing  his  beneficiary,  is  not  bound  by  a  mere  regulation  or 
matter  of  practice  for  the  convenience  of  the  compaoy  of 
which  the  members  have  no  notice,  and  this  rule  applies  even 
though  such  regulation  is  indicated  by  the  blani  on  the  back 
of  the  certificate,  where  such  regulation  is  no  part  of  the  con- 
stitution or  by-laws  of  the  association,  and  this  is  especially  so 
where  the  disposal  of  benefits  may  be  made  by  the  mere  direc- 
tion of  assured,  and  there  is  no  rule  or  regulation  relating  to 
such  change  with  which  the  member  has  failed  to  comply.^*" 

'"  Manning  v.  Ancient  O.  U.  W..  86  Ky.  136;  9  Am.  St.  Rep.  270. 

''»  Adams  v.  Grand  Lodge  A.  O.  U.  W.  (Cal.  1895),  105  Cal.  321; 
38  Pae.  Rep.  914. 

"»  Britton  v.  Supreme  Council,  46  N.  J.  Eq.  102;  19  Am,  St.  Rep. 
376.  In  this  case  the  certificate  named  a  creditor,  who  was  given 
possession  of  the  certificate,  but  he  was  not  within  the  class  desig- 
nated, and  the  action  was  brought  by  the  member's  mother,  and 
she  was  held  entitled  under  the  statute  regulating  descents  in  that 
state. 

^«>  Hirschl  v.  Clark,  81  Iowa,  200,  206,  207.  per  Rothrock.  C.  J.; 
47  N.  W.  Rep.  78.  In  this  case  a  written  instrument  duly  executed 
by  assured,  and  forwarded  by  mail  at  his  instance  to  the  association, 
recited  that  he  thereby  surrendered  the  benefit  certificate,  and 
directed  a  new  certificate,  changing  the  beneficiary,  to  be  issued, 
and  it  was  held  that  a  valid  change  of  beneficiary  was  effected, 
even  though  the  original  certificate  was  not  sunendered  as  required 
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§   748.      Eflfect  of  Subsequent  Change  of  By-laws. — As 

a  general  rule,  mutual  benefit  societies  have  the  right  to  alter, 
amend,  or  repeal  their  laws  or  to  enact  others  consistent  with 
the  purpose  for  which  they  are  organized,  but  they  cannot 
so  exercise  the  right  as  to  operate  as  a  repudiation  of  their  ob- 
ligations, or  to  work  a  forfeiture  of  rights  previously  vested  in 
their  members.^'^^  If  the  rules  of  a  mutual  benefit  society 
provide  that  the  by-laws  may  be  amended  at  any  time,  both 
the  member  and  beneficiary  will  be  bound  by  amendments 
passed  subsequently  to  the  issuance  of  the  certificate  which 
do  net  interfere  with  vested  rights.  In  such  a  case,  by-laws 
in  existence  Avhen  the  certificate  was  issued,  providing  that  the 
beneficiary  cannot  be  changed  without  his  consent,  may  be 
subsequently  amended  so  as  to  permit  the  member  to  change 
the  beneficiary  without  the  latter's  consent.  If  the  bene- 
ficiary is  so  changed,  the  person  last  designated  is  entitled  to 
the  fund."^  A  beneficiary  under  a  certificate  in  the  endow- 
ment rank  of  a  benevolent  association  is  subject  to  a  validly  en- 
acted law  of  the  order  forfeiting  claims  against  the  rank,  where 
the  member  commits  suicide,  even  though  such  law  is  passed 
after  the  certificate  is  issued,  where  the  certificate  is  based  on 
full  compliance  by  the  member  with  the  regulations,  and  the 
application  stipulates  compliance  with  regulations  of  the  order 
governing  the  rank  then  existing  or  that  may  be  thereafter 
enacted. ^^^  But  where  a  mutual  benefit  society,  in  its  applica- 
tion for  membership,  provided  that  a  member  would  be  enti- 


by  a  regulation  or  practice  of  tlie  company;  said  regulation  being 
of  the  character  noted  in  the  text  above,  and  this  was  held  so, 
although  the  association  never  assented  to  the  change,  nor  issued 
a  new  certificate,  as  directed,  before  the  insured's  death.  This  case 
was  distinguished  from  Stephenson  v.  Stephenson,  04  Iowa.  534,  on 
the  ground  that  "in  that  case  the  by-laws  which  were  made  a  part 
of  the  contract  made  specific  provisions  as  to  the  manner  of 
changing    the    beneficiary":  Id.   207. 

'"  Wist  V.  Grand  Lodge  A.  O.  U.  W.,  22  Or.  271,  29  Am.  St.  Rep. 
603;  29  Pac.  Rep.  010. 

^"  Thesing  v.  Supreme  Lodge  Cath.  K.  of  America,  24  Week.  L. 
Bull.  401;  Catholic  K.  of  America  v.  Kuhn,  91  Tenu.  214;  IS  S.  W. 
Rep.  3S5;  Byrne  v.  Casey,  70  Tex.  247;  8  S.  W.  Rep.  38. 

"'  Supreme  L.  K.  of  P.  of  the  W.  v.  La  Malta  (Tenn.  1S95),  31  S. 
W.  Rep.  493. 
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tied  to  "benefits  of  the  society  upon  condition  tliat  tliere  sliould 
be  a  compli'an.ce  with,  all  tlie  existing  regulations  of  the 
society  and  all  regulations  thereafter  adopted,  it  was  held 
•that  a  subsequent  amendment,  which  provided  that  each 
member  "shall  designate"  a  person  as  beneficiary  "who  shall 
in  every  instance"  be  either  a  member  of  his  family  and 
a  blood  relation,  or  a  dependent  upon  him,  did  not  have  a 
retroactive  effect  so  as  to  invalidate  the  prior  designation 
of  the  beneficiary  in  a  certificate  made  prior  to  the  amend- 
ment, and,  even  if  held  retroactive,  it  did  not  apply  whea-e  it 
was  impossible  for  a  member,  without  any  fault  of  his  own, 
to  comply  with  its  requirements.-'-'*^  If  a  member  is  to  receive 
a  certain  sum  under  a  certificate,  or  a  certain  proportionate 
part  thereof,  after  a  stated  period,  if  living  and  in  good  stand- 
ing, he  is  not  bound  by  subsequent  amendment  of  the  by-laws 
limiting  the  amount  holders  of  certificates  are  to  receive  to 
a  certain  per  cent  of  the  sum  due  on  the  certificate  whevi 
such  member  shall  have  reached  the  expectation  of  life  and 
become  totally  disabled,  even  though  the  certificate  is  subject 
to  existing  regulations,  laws,  and  rules  or  those  subsequently 
adopted.-^*^  If  the  society  has  become  indebted  to  the  bene- 
ficiary in  a  certain  amount,  it  cannot  subsequently  to  the  time 
when  the  indebtedness  becomes  a  fixed  liability  pass  by-laws 
affecting  the  amount  of  recovery  or  the  right  of  the  benefici- 
ary to  recover.  Thus,  where  a  society  agreed  to  pay  the  widow 
of  a  member  during  her  widowhood  a  certain  sum  per  week 
upon  the  member's  death,  it  was  held  that  it  could  not,  after 
the  member's  death,  pass  a  by-law  repealing  the  provision  as 
to  weekly  payments,  and  providing  for  the  levying  of  an  assess- 
ment and  the  payment  of  the  amount  thereby  realized  to  the 
widow  so  as  to  affect  her  rights  as  to  the  weekly  payment. -^^^ 

»"  Wist  V.  Grand  Dodge  A.  O.  U.  TV.,  22  Or.  271;  29  Am.  St.  Rep. 
€03;  29  Pac.  Rep.  610. 

i«  Hale  V.  Equitable  Aid  Union,  16S  Pa.  St.  377;  31  Atl.  Rep.  1(W6. 

»♦»  Coyle  V.  Father  Matthew  Total  Ab.  M.  B.  Soc,  17  N.  Y.  Week. 
Dig.  17;  affirmed  29  Hun  (N.  Y.„  674.  See,  also,  Pellazino  v.  German 
Cath.  St.  Joseph  Soc.  (Ohio),  16  Week.  L.  Bull,  27.  In  this  last  case 
the  right  to  amend  was  reserved.  The  member  had  been  in  good 
standing  in  the  society  for  sixteen  years.  Members  were  entitled 
to  three  dollars  per  week  while  unable  to  pursue  tl)eir  usual  business, 
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So  if  tlie  by-laws  provide  that  a  member  paying  for  a  specified 
time  and  remaining  in  good  standing  shall  be  entitled  to  receive 
a  specified  sum,  but  not  sj>ecifying  when,  and  the  articles  of 
association  provide  that  the  constitution  and  by-laws  may  be 
changed,  a  change  in  a  by-law  limiting  the  time  of  suing  applies 
only  to  subsequently  issued  certificates.^'*^  Upon  the  mem- 
ber's death,  the  liability  of  the  company  is  a  fixed  one.  It  is 
indebted  to  the  beneficiary  to  a  certain  amount,  and  can  pas3 
no  laws  which  may  lessen  that  indebtedness. 

§  749,  Amendment  as  to  Payees  does  not  Necessitate 
Chang-ing- of  Beneficiary. — >A]though  a  by-law  maybe  amend- 
ed as  to  the  persons  entitled  to  receive  the  fund,  yet  this  does 
not  necessitate  changing  a  designation  previously  made.  Thus, 
if  by  amendment  of  the  constitution  of  the  society,  if  a  mar- 
riage is  contracted  the  policy  is  to  be  payable  to  the  widow,  or, 
in  case  of  her  death,  to  their  joint  issue,  unless  otherwise  order- 
ed, a  designation  of  his  mother  by  the  member  made  before  the 
adoption  of  the  amendment,  in  conformity  with  the  then  exist- 
ing constitution,  makes  the  policy  payable  to  the  mother,  since 
it  is  not  incumbent  upon  him  under  the  amendment  to  desig- 
nate another  beneficiary,  and  this  is  so  even  though  he  was  de- 
ceased, leaving  a  widow.^"*® 

and  another  by-law  guaranteed  sndh  ben<^ts  to  sick  members, 
thougrh  In  public  charitable  institutions.  The  member  became 
insane,  was  sent  to  an  asylum,  but  eseaiped.  remained  at  home  some 
time,  and  returned.  An  amendment  was  made  to  the  by-laws  lim- 
iting members  to  benefits  for  thirteen  weeks  in  each  year.  The 
court,  per  Harmon,  J.,  said:  "Tliat  members  whose  rierhts  to  benefits 
have  become  fixed  by  illness  are  liable  to  have  them  lessened  or 
taken  away  entirely  by  siuch  amendments  was  decided  in  Fusrate 
v.  Mutual  iSoc.  St.  Joseph,  46  Vt.  362;  but  the  court's  raasoning  and 
conclusion  are  so  wide  a  departure  from  the  common  principles 
of  OUT  system  of  law  and  of  natural  justice,  that  I  should  hesitate 
to  follow  them,  if  that  case  were  the  ooily  authority  on  the  subject. 
I  am  certainly  not  willinc:  to  do  so  after  readinir  Ponltney  v.  Bach- 
raan,  62  How.  Pr.  (N.  Y.)  460;  Gundlach  v.  German  Mech.  Assn., 
4  Hun  (N.  Y.),  339,  and  Herschel  on  the  Law  of  Fraternities,  etc., 
p.  61."  And  it  was  also  declared  that  the  right  to  modify  a  contract 
does  not  include  the  ri.uht  to  repudiate  a  debt. 

'"  lOohen  v.  Supreme  Cit.  of  O.  of  I.  H.  (Mich.  1895).  63  N.  "SV. 
Rep.  304. 

'♦^  Bonton  V.  Brotherhood  of  R.  R.  Brakemen,  14C  111.  570;  34  N.  E. 
Rep.  939. 
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§   750.     Where  Provision  as  to  Mode    of   Change    of 
Beneficiary  Cannot  be  Complied  with — Loss  of  Certificate. 

Though  the  regulations  of  the  society  provide  that  the  bene- 
ficiary cannot  be  changed  except  by  the  surrender  of  the  cer- 
tificate, yet  if  the  insured  is  unable  to  comply  with  such  pro- 
vision, either  because  of  the  loss  of  the  certificate  or  because 
the  same  has  been  wrongfully  taken  or  retained  from  him,  the 
courts  will,  notwithstanding  such  nonsurrender,  recognize  the 
subsequent  desigTiation  as  a  valid  one  where  it  is  otherwise 
valid,  and  the  claim  will  be  enforceable  in  equity.  The  in- 
sured cannot  be  compelled  to  perform  impossibilities.-^*^  So 
that  if  the  change  of  beneficiary  is  properly  made,  so  far  as 
the  member's  acts  are  concerned,  and  it  is  the  duty  of  the 
lodge  to  issue  a  new  certificate,  it  has  no  discretion,  and  the 
new  beneficiary  may  claim  the  fund.-^^*'  Thus  it  is  held  in 
Michigan,  that  if  a  member  after  divorce  fmm  his  wife,  who 
is  named  as  beneficiary,  is  unable  to  obtain  possession  of  the 
certificate,  and  makes  a  sworn  statement  to  such  effect,  and  also 
that  he  desires  a  change,  and  then  wills  to  another  the  benefit 
fund,  a  valid  change  is  effected,  even  though  the  rules  provide 
that  the  desire  for  change  must  be  indorsed  upon  the  back  of 
the  certificate.-^^-*^  So  in  another  case  in  that  state  the  by-laws 
of  a  society  provided  that  the  beneficiary  might  be  changed  by 
a  writing,  in  a  certain  prescribed  form,  on  the  back  of  the  cer- 
tificate authorizing  such  change,  and  that  the  same  should  be 
altered  by  an  ofiicer  of  the  society.  A  member,  before  his 
death,  desired  to  make  a  change,  but  could  not  obtain  the  cer- 
tificate, which  had  either  been  lost  or  mislaid  without  his  fault, 
and  it  was  held  that  equity  would  recognize  his  disposition  of 
the  fund  by  will  as  a  valid  designation  of  a  new  beneficiar}\-^^^ 
"Where  the  by-laws  of  a  benefit  society  permitted  the  insured 
to  change  the  beneficiary  upon  surrendering  his  certificate  and 
complying  with  certain  requirements,  and  the  insured,  desiring 

**•  Isgrigg  V.  Schooley,  125  lud.  94;  25  N.  E.  Rep.  151;  Grand  Lodge 
V,  Child,  70  Mi€h.  163;  3S  N.  W.  Rep.  1.    See  sec.    746,    herein. 

^^  Seholl  V.  Sadowry  (Pa.),  42  Pitts.  L.  J.  43. 

"'  Ancient  O.'U.  W.  v.  Kohler  (Mich.  1S9.5),  63  N.  W.  Rep.  897. 

"=  Grand  Lodcre  A.  O.  U.  W.  v.  Noll.  90  Mich.  37;  ."1  N.  W.  Rep. 
268.     See  section  in  this  chapter  on  designation  by  will. 
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to  change  the  beneficiary,  complied  with  all  the  rules  except 
that  requiring  the  surrender  of  the  certificate,  and  he  was  un- 
able to  comply  with,  this  as  the  first  beneficiary,  who  had  pos- 
session of  the  certificate,  refused  to  give  it  up,  it  was  held  that 
as  between  the  two  beneficiaries,  equity  would  regard  the  rule 
as  complied  with  and  the  change  complete.-^^^  Again,  where 
the  member  named  his  betrothed  as  beneficiary  in  the  certifi- 
cate, and  she  subsequently  married  another,  and  the  member 
indicated  his  intention  to  designat-e  his  son  as  beneficiaiy,  land 
attempted  so  to  do,  but  could  not  surrender  the  certificate  be- 
cause it  was  lost,  it  was  held  in  a  court  of  equity  that  the  son 
was  entitled  to  the  fund.-*-^* 

§  751.  Where  Member  Dies  Before  Chang-e  of 
Beneficiary  is  Complete. — In  some  cases  the  question  has 
arisen  as  to  the  rights  of  the  original  beneficiary  where  the 
member  has  attempted  to  change  the  beneficiary,  but  has  died 
before  all  the  steps  have  been  taken  which  would  complete  the 
new  designation.  In  most  of  these  cases  there  has  been  a  re- 
quirement that  the  member  surrender  the  old  certificate,  and 
that  there  should  be  the  issuance  of  a  new  one  payable  to  the 
new  beneficiary,  and  where,  in  accordance  with  such  rules,  the 
member  has  sun-endered  the  old  certificate,  but  has  died  before 
the  issuance  of  the  new  one,  the  rights  under  the  certificate  is  a 
matter  to  which  the  courts  have  given  much  consideration. 
In  a  case  which  arose  in  the  federal  oourts-*^"^  the  court  held, 
under  a  similar  state  of  facts,  that  if  the  insured  had  pui-sued 
the  course  pointed  out  by  the  \a\vs  of  the  association,  and  had 
done  all  in  his  power  to  change  the  beneficiary,  but  before  the 
new  certificate  was  actually  issued  he  died,  a  court  of  equity 
wonld  treat  such  certificate  as  having  been  issued.-^^^  As  a  gen- 
eral rule,  it  is  probably  true  that  if  the  assured  has  taken 
all  the  steps  necessary,  and  otherwise  done  all  in  his  power 

»»  .Tory  V.  Supreme  Counoil  A.  L.  of  H.,  105  Cal.  20;  38  Tac.  Rep. 
524. 

***  Grand  Lodf^e  v.  Cliild,  17  Mich.  163.     See  section  In  this  chap- 
ter on  equity  jurlsdio+ion. 

"*  Supreme  Coun.  etc.  v.  Capella  (C.  C.  E.  D.,  Mich.>.  41  Fed. 
Rep.  1. 

"'  See.  alRo.  National  Am.  Assn.  v.  Keegan,  28  Mo.  App.  80. 
Joyce,  Vol.  I.—  59 
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to  effect  a  change  of  beneficiary,  and  all  that  remains  to  be  done 
is  some  purely  ministerial  duty  on  tlie  part  of  the  officers  of 
■the  society,  then  the  change  will  be  regarded  as  complete.  In 
a  case  which  arose  in  !N^ew  York,-^^^  however,  where  it  ap- 
peared that  the  member  had  requested  a  friend  of  his  to  take 
the  certificate  to  the  secretary  of  the  lodge  and  have  him  attest 
the  change  of  beneficiary,  and  thus  render  it  complete,  but  the 
certificate  was  not  delivered  to  the  secretary  until  after  the 
member's  death,  it  was  held  that  there  had  not  been  a  suffi- 
cient change  of  designation  to  defeat  the  right  of  the  original 
beneficiary  to  recover. 

§   752.     Where  Design ation  of  Beneficiary  is  Invalid. 

An  invalid  designation  of  the  beneficiary  in  a  benefit  certifi- 
cate will  not  render  the  whole  contract  void,-*-^^  even  though 
such  invalid  designation  is  in  violation  of  a  statute,  as  where  a 
creditor  is  so  designated.  In  such  a  case  the  personal  repre- 
sentatives are  entitled  to  the  money  due  on  the  certificate,  to 
hold  in  trust  for  those  who  were  entitled  to  be  named  as  benefi- 
ciaries at  the  time  the  certificate  was  issued.-^^^  If  a  mutual 
benefit  society  names  certain  classes  from  which  the  beneficiary 
must  be  chosen,  and  the  insured  member  designates  some  one 
who  is  not  of  those  classes,  the  fund  will,  where  the  society 
admits  a  liability  to  some  one,  be  paid  to  those  who  sustain  the 
Tequired  relation  to  the  member,  for  a  designation  of  a  bene- 
ficiary not  within  the  classes  specified  is,  as  already  stated,  in- 
valid.-^^*'  But  although  the  beneficiary  may  not  be  wdtliin  the 
required  class,  but  it  is  provided  that  in  case  of  his  death  before, 
that  of  insured  the  heirs  are  to  be  paid  the  fund,  the  insured's 
■executor  may  sue  for  the  benefit  of  the  heirs,  for  the  certificate 
is  not  void.^^^     So,  also,  if  on  the  ground  of  public  policy  a 

>"  Ireland  v.  Ireland,  42  Hun  (N.  Y.),  22. 

"'  Rice  V.  New  England  Mut.  Aid  Soc,  146  Mass.  248;  3  Mass.  (L. 
©d.)  146;  5  New  Eng.  Rep.  816. 

"'  Clarke  v.  Swartzenborg,  162  Mass.  98;  38  N.  E.  Rep.  17. 

»«•  Parke  v.  Welch,  33  III.  App.  188;  Simon  v.  O'Brien,  87  Hnn  fN. 
Y.)  160;  33  N.  Y.  Supp.  815;  Tyler  v.  Odd  P'ello^^'S'  Rel.  Assn..  145 
Mass.  134.     See  sec.  728,  herein. 

"'  Shea  V.  Mapsnr-hnsetts  B.  Assn.,  160  Mass.  289;  35  N.  E.  Rep. 
S55;  23  Ins.  L.  J.  214. 
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person  designated  as  beneficiary  is  precluded  from  taking  the 
fund,  tiie  same  disposition  of  it  will  be  made  as  if  no  designa- 
tion had  been  made,  and  said  party  will  be  considered  a  mere 
trustee;  the  heirs,  in  the  absence  of  other  disposition,  to  take  it 
or  the  residue.-^''^ 

§  753.  Effect  of  an  Invalid  or  Inoperative  Change 
of  Beneficiary. —  A  designation  of  a  new  beneficiary, 
where  a  former  one  has  been  legally  and  validly  designated, 
will  not,  though  invalid  or  for  any  reason  inoperative,  revoke 
the  original  designation,  for  although  the  member  may  attempt 
to  change  the  beneficiary,  if  he  does  not  in  fact  make  a  valid 
and  effectual  change  before  his  death,  the  former  beneficiary 
will  take  the  same  as  if  no  attempt  had  been  made  to  effect  a 
change.-^'^^  So  where  a  person  procured  a  benefit  certificate 
payable  to  his  wife,  and  they  were  subsequently  divorced,  the 
certificate  being  given  to  her  and  she  paying  all  assessments 
for  over  two  years,  it  was  held  that  though  the  member  might 
change  the  beneficiary,  he  could  only  do  so  by  complying  with 
the  rules  of  the  society,  and  that  where  the  constitution  of  the 
society  prescribed  certain  classes  from  whom  the  beneficiary 
might  be  chosen,  a  designation  of  some  one  not  of  those  classes 
was  ineffectual,  and  the  former  wife  was  entitled  to  the  f und.-^'''* 
Although  the  holder  of  certificate  makes  due  application  for  a 
change  of  beneficiary,  and  a  new  certificate  is  issued  according 
to  request,  payable  to  such  person  as  may  be  named  by  will, 
but  no  beneficiaries  are  designated  by  will  or  otherwise,  no 
change  of  beneficiaries  is  effected,  and  the  contract  remains  as 
though  the  former  certificate  liad  never  been  surrendered. -^^^ 

§   754.      Society  Only  Can  Set  up    Noncompliance  with 

By-laws. — If    the  by-laws    of    a    society  designate  the  inan- 

'"-  Selionfield  v.  Turner,  75  Tex.  324;  7  L.  R.  Anuot.  189;  19  Ins.  L. 
J.  238. 

"^  Elsey  V.  Odd  Fellows'  Mut.  Rel.  Assn.,  142  Mass.  224;  7  N.  E. 
Rep.  844. 

"*  Deaf  V.  Leaf,  17  S.  W.  Rep.  354;  92  Ky.  166.  There  were  eer- 
rain  equities,  however,  in  this  case  which  the  court  considered  in 
favor  of  the  wife. 

"'  Hrnce  v.  Northwestern  Mut.  Rel.  Assn.,  87  Wis.  5G2;  58  N.  W. 
Rep.  1041. 
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ner  in  which  the  fund  may  be  disposed  of,  or  contains  some 
other  provision  of  a  similar  nature  which  is  merely  directory 
in  its  nature,  and  is  for  the  purpose  only  of  perfecting  the  so- 
ciety or  organization,  such  provision  cannot  be  taken  advantage 
of  by  third  parties  to  claim  the  insurance.-^®^  For  a  failure 
to  follow  the  prescribed  mode  in  changing  a  beneficiary  is  one 
to  which  the  society  and  not  the  first  beneficiary  can  object.-^^^ 
So  where  the  charter  and  constitution  of  a  society  provided  for 
its  organization  for  the  benefit  of  widows,  orphans,  heirs,  rela- 
tives, devisees,  or  legatees  of  deceased  members,  and  the  certifi- 
cate designated  the  widow,  but  reserved  to  the  member  the 
right  to  change  the  desigTiation  in  his  lifetime  or  by  will,  and 
the  constitution  of  the  society  also  permitted  a  change  without 
the  beneficiary's  consent, and  the  member  subsequently  designa- 
ted a  creditor  of  his  as  beneficiary,  it  was  held  that  as  the  cred- 
itor might  have  been  a  legatee,  and  was  therefore  within  the 
prescribed  classes,  the  designation  of  the  creditor  as  beneficiary 
during  the  member's  lifetime  was  held  merely  an  irregularity, 
which  the  society  only  could  set  up  in  defense,  and  the  widow 
could  not  avail  herself  of  this  irregularity  where  it  had  been 
waived  by  the  society.-^^^  In  a  case  which  arose  in  lowa,^^^ 
however,  it  was  held  that  the  right  to  object  to  the  attempted 
change  was  not  limited  to  the  order,  but  that  the  "legal  heirs'^ 
or  persons  entitled  to  claim  as  beneficiaries  might  avail  them- 
selves of  such  noncompliance  with  the  by-laws,  for  the  purpose 
of  showing  that  no  change  in  law  had  been  effected. 

§  755.  Statutes  Relative  to  Desig-nation  of  Bene- 
ficiary.—  The  statutes  of  some  states  designate  the 
classes  from  which  the  beneficiary  may  be  chosen  by  a  mem- 


"»  Titsworth  v.  Titsworth,  40  Kan.  571;  20  Pac.  Rep.  213;  Man- 
ning V.  Ancient  O.  U.  W.,  86  Ky.  136;  5  S.  W.  Rep.  385:  Knights  of 
Honor  v.  Watson,  M  N.  H.  517;  6  New  Eng.  Rep.  888;  Splawn  v. 
Cliew.  60  Tex.  532. 

"^  Martin  v.  Stubbings,  126  111.  387;  9  Am.  St.  Rep.  629. 

i««  Martin  v.  Stubbings,  126  111.  387;  9  Am.  St.  Rep.  620;  18  N.  E. 
Rep.  657. 

'«»  Wendt  V.  Iowa  L.  of  H.,  72  Iowa,  682. 
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ber  of  a  benefit  society.  Under  an  Obio  statute^^"  of  tbis  na- 
ture, wbicb  provided  for  tbe  payment  of  money  to  "tbe  families 
or  beirs  of  tbe  deceased  members,"  it  was  beld  tbat  tbe  mem- 
ber could  not  designate  for  payment  any  person  wbo  was  not 
a  member  of  bis  family,  or  one  wbo  would  not  on  bis  deatb  be- 
come an  beir.-^'^^  Under  tbe  New  York  laws  of  1883,^^^  relat- 
ing to  tbe  formation  of  associations  upon  tbe  co-operative  or 
assessment  plan,  it  is  beld  tbat  as  tbey  contain  no  resti'ie- 
tion  upon  tbe  class  from  wbicb  tbe  beneficiary  may  be  cbosen, 
a  member  of  a  benefit  society  may  designate  any  person 
as  beneficiary,  tbougb  not  a  relative,  provided  tbe  by-laws  con- 
tained no  restriction. ^"^^ 

§  756.     Statutes   Relative    to   Chang-e  of  Beneficiary. 

In  several  of  tbe  states  statutes  bave  also  been  passed  relative 
to  tbe  right  of  tbe  insured  to  cbange  tbe  beneficiary. ^'^^  Gen- 
erally, tbese  acts  permit  tbe  insured  to  cbange  tbe  beneficiary 
witbout  tbe  consent  of  tbe  beneficiary  originally  appointed. 
Tbe  insured  cannot,  bowever,  under  sucb  enactments,  defeat 
tbe  rigbt  of  tbe  original  beneficiary,  wbose  interest  bas  be- 
come a  vested  one  under  tbe  contract  for  a  valuable  considera- 
tion."^  Under  tbe  New  York  laws,^^^  wbicb  pro^-ide  tbat  tbe 
beneficiary  may  be  cbanged  upon  tbe  consent  of  tbe  society  in 
accordance  witb  tbe  by-laws,  a  mere  indorsement  upon  a  cer- 
tificate wbicb  directs  payment  to  a  person  not  named  tberein 

"»  Ohio  Rev.  Stat.,  3630. 

"'  National  Mut.  Aid  Assn.  v,  Oonser.  43  Ohio  St.  1.     See    also, 
Michigan  Mut.  B.  Soc.  v.  Hoyt,  46  Mioh.  472. 
■"  ChflTi.  175. 

"»  Bekhert  v.  Mutual  Rel.  Soc,  17  N.  Y.  St.  Rep.  877. 

"*  In  New  York,  "membership  in  any  such  society,  order,  or  asso- 
ciation shall  give  to  the  memiber  the  right  at  any  time,  upon  the 
consent  of  such  society,  order,  or  association,  in  the  manner  and 
form  prescribed  by  its  by-laws,  to  make  a  change  in  its  payee  or 
payees,  beneficiary  or  beneficiaries,  without  requiring  the  consent  of 
such  payees  or  beneficiaries":  Laws  N.  Y.,  c.  690.  art.  7,  sec.  2.3S; 
Gen.  Laws,  c.  38;  Hamilton's  Stat.  Rev.  Laws  N.  Y.  1804.  p.  107  of 
Ins.  Laws;  Laws  1889,  c.  520.  sees.  11.  12;  Iowa,  McClain's  Annot. 
Ck>de.  1888,  sec.  1767;  Kan.  Gen.  Stat.  1889.  sec.  3464:  Mich.  P\ib. 
Acts.  1887,  c.  187,  sec.  16,  and  cases  following  under  this  section. 

"'  Smith  V.  National  B.  Soc.  123  N.  Y.  85. 

""  Laws  N.  Y.  1892,  c  690,  sec  238. 
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is  not  sufficient.  The  consent  of  the  society  is  necessary.  It 
is  necessary  that  it  should  have  been  delivered  to  or  for  the 
benefit  of  the  person  named  in  the  indorsernent,-^^'^  So  under 
a  statute  which  enacts  substantially  that  certificates  of  mem- 
bership in  societies  of  this  character  shall  be  regarded  as  con- 
tracts between  the  members  and  the  society,  but  which  also 
authoiizes  the  association  to  change  the  name  of  the  beneficiary 
named  in  the  certificate  on  such  terms  and  conditions  as  may 
be  agreed  to  by  the  parties  to  the  contract,  such  statute  becomes 
a  part  of  the  charter  and  constitution  of  the  company,  and 
thereafter  a  change  of  beneficiary  may  be  made  by  the  associa- 
tion and  the  member  upon  such  terms  and  conditions  as  may 
be  agreed  upon.^'''®  In  a  case  which  arose  in  Ontario, ^^^  a  so- 
ciety which  had  been  formed  under  certain  statutes,  which 
were  subsequently  amended,-^^'*  issued  a  certificate  to  a  person 
which  designated  his  children  as  beneficiaries,  and  subsequent- 
ly, having  married  again,  he  obtained  a  new  certificate  payable 
to  his  second  wife,  and  it  was  held  that  the  certificate  was  sub- 
ject to  the  provisions  of  the  statutes  of  Ontario,^^  and  that  the 

*"  Armstrong  v.  Warren,  90  Hun  (N.  Y.),  217;  64  N.  Y.  St.  Rep.  291. 

"»  Masonic  Mut.  B.  Soc.  v.  Burkhardt,  110  Ind.  189,  191;  11  N.  E. 
Rep.  49. 

"»  Mingeaud  v.  Packer,  21  Ont.  Re<p.  267. 

""  Rev.  Stat.  Ont.  1877,  c.  167;  amended,  41  Vict.,  c.  8,  sec.  18; 
now  Rev.  Stat.  Ont.  1887,  e.  172.  Seotion  11,  chapter  172,  Rev.  Stat. 
Ont.,  provides  that  'Vhen  on  the  death  of  a  member  of  a  society 
any  siiim  of  money  becomes  payaJble  under  the  rules  of  the  siociety, 
the  same  shall  be  paid  by  the  treasurer  or  other  officer  of  the  so- 
ciety to  the  person  or  persons  entitled  under  the  rules  thereof."  Sec- 
tion 18  of  article  7  of  the  rules  provided  that  any  member  holding  a 
beneficiary  certificate,  desiring  at  any  time  to  make  a  new  direc- 
tion as  to  its  payment,  may  do  so  by  authorizing  such  change  in 
writing  on  the  back  of  his  certificate  in  the  form  prescribed,  attested 
by  the  recorder,  etc.  But  no  chajnge  of  direction  shall  be  vialid  or 
have  any  binding  force  or  effect  until  said  change  shall  have  been 
reported  to  the  grand  recorder;  the  old  certificate,  if  practicable, 
filed  with  him,  and  a  new  beneficiary  certificate  isssued  thereoo.  and 
the  said  new  certificate  shall  be  nruhibered  the  same  as  the  old  cer- 
tificate. 

1"  Rev.  Stat.  Ont.,  c.  136;  51  Vict.,  c.  22.  This  last  act  was  passed 
March  23,  1888,  being  "An  act  to  amend  an  act  to  secure  to  wives 
and  children  the  benefit  of  life  insurance."  Section  1  of  said  act 
provided  that  the  expressions  "contract  of  insurance"  and  "policy," 
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rules  of  the  society,  so  far  as  they  were  inconsistent  with  such 
provisions,  were  modified  and  controlled  by  them,  and  the  cer- 
tificate became  atrust  for  the  chiklren,  and  ceased,  so  long  as 
the  trust  remained,  to  be  under  the  control  of  the  deceased 
member,  and  that  he  was  not  authorized  to  revoke  the  certifi- 
cate and  replace  it  by  a  subsequent  one.  On  appeal  this  deci- 
sion was  afiirmed  by  two  judges,^^^  while  two  other  judges 
adopted  the  view  that  the  rules  of  the  society  giving  a  power 
of  revocation  formed  a  valid  part  of  the  contract  of  insurance 
under  the  Ontario  statute,-^^^  and  that  this  power  of  revocation 
was  not  taken  away  or  restricted  by  the  amended  statute.-^^ 

SUBDIV.  II.    Particular  Designations  and  Effect  of  Same. 
§  763.     "Absent    Brother"     as    Beneficiary.— "Absent 

brothers,"  under  a  rule  relating  to  benefit  funds  and  those 
entitled  thereto,  includes  one  who  is  not  within  the  jurisdiction 
of  the  lodge,  irrespective  of  his  legal  residence,  and  means  one 
who  happens  to  be  at  the  time,  either  pei-manently  or  tempo- 
rarily, out  of  the  jurisdiction  of  the  lodge  or  tribe.-^^^ 

§   764.     "  Affianced  Wife" — Betrothed  as  Beneficiary. 

In  this,  as  in  other  cases  relating  to  associations  of  the  char- 
acter under  consideration,  whatever  forms  the  basis  of  the  asso- 
ciation's existence,  and  constitutes  a  part  of  the  coaitract,  nm?t 
be  looked  to  in  order  to  ascertain  whether  an  "affianced  wife" 
of  or  one  betrothed  to  the  member  is  entitled  to  the  fund. 
Sometimes  in  these  as  in  other  oases  the  strict  rules  will  not 
be  followed  where  equity  would  demand  a  departure  there- 

wherever  they  oecuiTed  in  said  ortsrinal  act,  included  any  certificate 
or  contract  mentioned,  and  in  any  way  relating  to  life  insurance, 
and  section  2  provided  that  the  act  shouM  extend  and  apply  to  mem- 
bership, beneficiary,  and  other  certificates  and  contracts  relatinsr  to 
life  insurance  issued  or  entered  into  by  fraternal,  benevolent,  etc., 
societies,  having  for  its  purpose  the  insurance  of  lives  of  members 
exclusively. 

"^  19  Ont.  Apip.  290;  12  Can.  L.  T.  307,  per  Hagerty,  C.  J.  O.,  anA 
Burton,  J.  A. 

"'  Rev.  Stat.  Omt.,  c.  172,  se<?.  11. 

"<  Rev.  Stat.  Ont.,  c.  136.  sees.  5.  0,  per  Osier  and  Maclennan.  .T.T.  A. 

»»  Walsh  V.  Cosumnes  Tribe  I.  O.  R.  M.,  lOS  Cal.  49G,  500;  41  Tac. 
Rep.  418. 
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from,  and  bring  the  beneficiary  either  within  the  rules  by  con- 
struction, where  this  is  possible,  or  otherwise  aid  such  benefi- 
ciaiy.  It  seems,  however,  to  be  the  general  rule  outside  of 
equitable  grounds  that  the  "affianced  wife"  or  betrothed  must 
be  within  the  c''ass  designated  by  a  fair  construction  of  the 
words  expressly  used  to  designate  the  class,  unless  there  is  a 
waiver,  or  equity  demands  a  departure  from  the  rules.  The 
mere  fact  of  being  an  affianced  mfe  does  not  of  itself  make 
one  a  dependent,  however.^ ^^  Under  a  provision  of  the  by- 
laws of  a  society  that  a  member  may  at  any  time  surrender 
his  certificate  and  procure  a  new  one  payable  to  some  new 
beneficiary,  and  in  the  event  of  death  of  the  original  bene- 
ficiary, no  other  disposition  being  made,  the  benefit  is  to 
go  to  the  dependent  heirs  of  the  member,  and  the  first- 
named  beneficiary  dies,  a  designation  in  a  will  of  the  mem- 
ber's betrothed  as  beneficiary  in  a  new  certificate  will  not 
be  a  valid  designation,  where  he  contributes  nothing  to  her 
su2)j)ort,  and  she  is  in  no  way  dependent  upon  him.-^^^  So 
where  a  benefit  certificate  was  made  payable  to  the  "affianced 
wife"  of  the  member,  and  the  statute  provided  for  the 
formation  of  societies  for  "the  purpose  of  assisting  the 
widow,  orphans,  or  other  relations  of  deceased  member,  or  any 
person  dependent  upon  a  deceased  member,"  it  was  held  that 
upon  the  member's  death  the  next  of  kin  was  entitled  to  the 
fund,  where  it  appeared  that  the  "affianced  wife"  of  the  mem- 
ber was  not  dependent  upon  him  for  support. ■'^^  But  if  a 
woman,  at  her  intended  husband's  request,  leaves  an  employ- 
ment which  affords  her  support  for  one  which  does  not,  and 
receives  a  weekly  sum  from  him  to  make  up  the  difference,  she 
is  a  "dependent,"  and  entitled  to  the  fund  when  named  as  bene- 
ficiary, for  if  one  is  dependent  in  part,  it  cannot  be  said  that 
he  is  not  a  "dependent."  -^^^     In  an  Illinois  case  it  is  held  that 

"«  McCarthy  v.  New  England  O.  of  Prot.,  153  Mass.  318;  2G  N.  E. 
Rep.  868. 

"'  Suprem.e  Council  v.  Perry,  140  Mass.  580.  See  section  on  de- 
pendents in  tliis  chapter.     Sc*  sec.  10.57,  herein. 

"'  Palmer  v.  Welch,  132  111.  141;  23  N.  B.  Rep.  412;  Supreme  Coun. 
Am.  L.  of  H.  V.  Perry.  140  Mass.  580:  5  N.  E.  Rep.  634. 

"»  McCarthy  v.  New  England  O.  Prot.,  153  Mass.  314;  26  N.  E. 
Rei).  868. 
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if  the  beneficiary,  at  tlie  time  of  the  issuance  of  the  certificate, 
and  at  insured's  death,  be  his  affianced  wife,  she  will  take  under 
a  designation  "to  his  wife."  ^^*^ 

§  765.  "As  he  may  Direct."— The  words  "or  as  he  may 
direct,"  following  an  enumeration  of  classes  of  persons  who 
may  be  beneficiaries,  has  the  effect  of  enlarging  the  designation 
so  that  it  oiDcrates  substantially  as  if  no  classes  or  persons  had 
been  named,  and  the  preceding  enumeration  of  persons  or  class- 
es will  not  restrict  the  right  to  designate  others  not  within  said 
classes.  Thus,  under  a  provision  that  the  fund  shall  be  payable 
to  certain  persons,  his  "family,  or  as  he  may  direct,"  the  in- 
sured may  designate  any  person  as  beneficiary,  though  no  rela- 
tive of  his,-^^^  and  the  last  certificate  which  is  issued  to  him  "will 
control  the  destination  of  the  fund.-^^^  But  although  the 
charter  or  by-laws  may  provide  that  the  fund  shall  be  paid  "as 
the  member  may  direct,"  this  will  not  prevent  the  passage  of  a 
by-law  prescribing  the  manner  in  which  the  payment  of  the 
fund  shall  be  directed,  when  the  by-law  is  a  reasonable  one.-^^^ 
But  if  the  charter  and  by-laws  provide  that  the  member  may  at 
any  time  suirender  his  certificate  and  procure  a  new  one,  pay- 
able as  he  may  direct,  he  cannot,  it  is  held,  designate  a  new 
beneficiary  by  will.^^*  The  words  "as  he  may  direct"  may, 
however,  be  qualified  or  limited  by  other  words,  as  where  the 
right  to  make  such  designation  or  change  of  beneficiaries  is 
restricted  to  such  beneficiaries  dependent  upon  the  member  aa 
he  may  direct. ^^ 

'"*  Bachman  v.  Knights  &  L.  of  H.,  44  III.  App.  188.  The  insured 
was  one  Bachman,  and  the  designation  was  "to  his  wife,  Cecilia 
Bachman." 

">  Mitchell  r.  Grand  Lodge.  70  Iowa.  360;  30  N.  W.  Rep.  365.  See 
Highland  v.  Highland,  109  111.  360;  Lodge  v.  Todd,  5  Lea  (73  Teuu.), 
716. 

"=  Knights  of  Honor  v.  Watson.  64  N.  H,  517;  15  Atl.  Rep.  125. 

"^  Hicks  V.  Perr.v,  140  Mass.  580. 

"*  Supreme  (Joun.  Amer.  L.  of  II.  v.  Perr.v,  140  Mass.  5S0.  See 
section  in  this  chapter  as  to  designation  by  will. 

^^^  Supreme  Conn,  Amer.  L.  of  H.  v.  Perry,  140  Mass.  580;  5  N.  E. 
Rep.  634. 


§§  766,  767  BENEFICIARIES.  933 

§   766.      "Children" — Where  no  Children  Survive. — If  a 

policy  of  insurance  is  made  payable  to  "the  children"  <of  the 
insured,  and  at  the  time  of  the  insured's  death  there  are  no  sur- 
viving children,  no  action  can  be  maintained  by  the  personal 
representative  of  the  insured  to  recover  the  money,  as  the 
children  only  were  intended  to  be  benefited. -^^^ 

§  767.  "Children"  does  not  Generally  Include  Grand- 
children.— As  a  general  rule,  'the  designation  "children" 
should  be  taken  in  its  primary  meaning,  and  as  such  it  will  not 
be  extended  to  include  grandchildren,-^^^  This  was  so  held 
where  the  by-law  of  a  mutual  benefit  society  provided  for  the 
payment  to  the  widow  of  such  member,  if  there  should  be  one ; 
if  he  should  leave  no  widow,  then  to  go  to  his  child  or  chil- 
dren, or  their  lawful  guardians  for  them,  share  and  share  alike ; 
and  in  case  the  deceased  member  should  leave  no  widow,  child, 
or  children,  the  money  was  to  be  paid  to  such  person  as  he 
had  designated  in  the  policy  in  "wi-iting.-^^^     If,  however,  it 

»»«  So  held  in  McElwee  v.  New  York  L.  Ins.  Co.  (1891),  47  Fed.  Rep. 
798;  44  Alb.  L.  J.  516. 

"'  Continental  L.  Ins.  Oo.  v.  Weibb,  54  Ala.  688;  United  States 
Trust  Co.  V.  Mutual  B.  L.  Ins.  'Oo..  115  N.  Y.  152.  "Children"  may 
include  grandchildren,  but  "children"  does  not,  as  a  rule,  include 
grandchildren  exoept  from  necessity  when  will  remains  inoperative 
otherwise:  Estate  of  Hunt,  133  Pa.  -St.  260;  19  Am.  St.  Rep.  640; 
Matter  of  Pay  ton,  41  Hun  (N.  Y.),  500;  Russell  v.  Russell,  64  Ala. 
500;  Matter  of  Brown,  29  Hun  (N.  Y.),  417.  The  last  ease  cites 
Prowitt  V.  Rodman,  37  N.  Y.  42;  Scott  v.  Guernsey,  48  N.  Y.  106; 
Lawrence  v.  Hebbard,  1  Bradf.  (N.  Y.)  252;  Boune  v.  Underhill.  4 
Hun  (N,  Y.),  130;  Coles  v.  Brown,  4  Sand.  Ch.  (N.  Y.)  123.  See  fur- 
ther as  to  "children,"  Winsor  v.  Odd  Fellows'  Assn.,  13  R.  I,  150; 
Oyster  v.  Knull,  137  Pa.  St.  448;  21  Am.  'St.  Rep.  890;  Hall  v.  Hall, 
140  Mass.  267;  Palmer  v.  Horn,  84  N.  Y.  520.  521;  Feit  v.  Yanatta,  21 
N.  J.  Eq.  84;  Lombard  v.  Willis,  147  Mass.  13;  Butler  v.  Ralston.  69 
Ga.  489;  Cummings  v.  Plummer,  94  Ind.  403;  48  Am.  Rep.  1C7;  Pres- 
ley V.  Davis,  7  Rich.  Eq.  (S.  C.)  105;  62  Am.  Dec.  396;  Elliott  v.  El- 
liott, 117  Ind.  380;  10  Am.  St.  Rep.  54;  Bowker  v.  Bowker,  148  Mass. 
198;  Underwood  v.  Bobbins,  117  Ind.  308;  Minot  v.  Harris,  132  Mass. 
531;  Cruse  v.  McKee,  2  Head  (Tenn.),  1;  73  Am.  Dec.  186;  Estate  of 
Schedel,  73  Cal.  594,  in  last  case  held  to  include  grandchildren.  See, 
also,  6  Lawson's  Rights,  Remedies,  and  Practice,  p.  5194,  see.  3227, 
note  "children,"  and  note  46  Am.  Dec.  666,  "devises  and  bequests  to 
children  as  a  class."    See  section  in  this  chapter  on  "wife  if  living." 

»•*  Winsor  v.  Odd  Fellows'  B.  Assn.,  13  R.  I.  149. 


939  BENEFICIARIES.  §§  768, 769 

would  defeat  tlie  apparent  intentions  of  tlie  member  or  the 
insured  to  so  hold,  then  the  word  may  be  extended  so  as  to  in- 
clude grandchildren.  Thus,  Vvdiere  a  policy  upon  the  hus- 
band's life  was  issued  to  the  use  of  his  wife,  and  if  she  died 
before  him,  the  amount  was  to  be  payable  to  her  children  for 
their  use,  or  to  their  guardian,  if  under  age.  She  died  before 
her  husband,  and  it  was  held  that  a  grandchild,  the  issue  of 
one  of  the  children  who  died  before  his  mother,  was  entitled  to 
a  share,  as  it  was  the  evident  intention  of  the  insured  to  in- 
clude the  children  of  a  deceased  child.-^^^  And  in  an  Iowa 
case  it  is  held  that  if  a  policy  is  payable  to  the  wife  within  a 
certain  time  after  insured's  death,  and,  if  she  should  not  be 
then  living,  to  her  children,  and  no  children  are  living  at  the 
time  the  policy  becomes  payable,  the  laws  of  descent  entitle  the 
grandchildren  to  recover.^*^"  In  Alabama^°^  the  court  held  that 
parol  evidence  was  inadmissible  to  show  that  it  was  the  inten- 
tion to  include  grandchildren  under  the  desig-nation  of  "chil- 
dren." 

§  768.  "Children"  Does  not  Include  Children  of 
Wife  by  Former  Marriage. — The  designation  by  tlie  insured 
of  his  wife  and  children  as  beneficiaries  will  not  include  her 
children  by  a  prior  husband.^^^ 

§  769.  "Children" — Where  Children  are  Born  Subse- 
quent to  the  Issuance  of  the  Certificate  or  Policy. — A  cer- 
tificate to  a  member  of  a  mutual  benefit  society  which  desig- 
nates his  children  as  beneficiaries  vdW  include  children  l)orn 
subsequent  to  the  issuance  of  the  certificate;  '"''^^  although  in 
case  of  a  regular  policy  of  life  insurance  it  is  held  that  the 
policy  vests  in  the  children  who  are  living  at  the  time  of  the 

"'  TTull  V.  Hull.  C>2  How.  Tr.  (N.  Y.)  100.     Soo  Duvall  v.  Goodson, 
79  Ky.  224. 
=»"  In  re  Conrad's  E.state,  S9  Iowa,  30G;  56  N.  W.  Rep.  535. 
2"  Russell  V.  Russell,  64  Ala.  500. 

^-  Koehler  v.  Centennial  Mut.  L.  Ins.  Co..  66  lown.  325. 
'"  Thomas  v.  Leake,  07  Tex.  469;  3  S,  W.  Rop.  703. 
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issuance  of  the  policy,  and  children  who  are  subsequently  bom 
will  not  be  entitled  to  any  share  in  the  proceeds.^*'^ 

§  770.  "Children,"  When  Includes  Adopted  Child — 
Release  of  Rights. — If  "children"  are  designated  as  the 
beneficiaries  of  a  life  insurance  policy,  an  adopted  child  will 
share  in  the  proceeds  equally  with  the  other  children,  where 
it  is  the  apparent  intent  of  the  parties  that  such  child  should 
receive  the  benefit  of  the  fund.^*^^  Although,^"^  where 
the  by-laws  provided  for  the  payment  of  benefits  to  children, 
it  was  held  to  be  a  question  open  to  doubt  whether  an  adopted 
child  was  included.  And  it  was  decided  that  the  payment  of  a 
certain  sum  to  such  a  child  and  the  execution  by  her  of  an  in- 
strument releasing  all  claim  against  the  estate  would  be  bind- 
ing, and  would  exclude  her  from  any  right  to  further  distribu- 
tion thereof. 

§  771.  "Children"— "His  Children" — who  Included 
Generally — Includes  Child  by  Former  Wife. — A  provision  in 
a  policy  of  life  insurance  designating  as  the  beneficiaries  "chil- 
dren of"  B.,  the  member,  will  not  be  void  for  uncertainty.^*'^ 
A  life  policy  payable  to  children  goes  directly  to  the  heirs,  the 
money  being  part  of  decedent's  estate,  with  which  the  ex- 
ecutors have  nothing  to  do.^"^  If  the  policy  or  certificate  pro- 
vides that  it  shall  be  payable  to  insured's  wife  "and  children," 
this  will  include  a  child  of  the  insured  by  a  former  wife,  who 
will  be  entitled  to  share  with  the  other  beneficiaries.""^  Where 
one  procured  a  policy  of  insurance  on  his  life  payable  to  his 
wife,  if  living,  otherwise  to  his  children  or  their  guardian, 
and  the  wife  died,  leaving  children,  and  the  insured  had  then 
paid  all  the  premiums  required  by  the  policy,  and  afterward  re- 

^*  Connecticut  M.  L.  Ins.  Oo.  v.  BaMwin,  15  R.  I.  106;  23  Atl.  Rep. 
105;  14  Ins.  L.  J.  813.  See  sec.  771.  herein.  See  Lockwood  v.  Bishop, 
51  How.  Pr.  (N.  Y.)  221,  as  to  children  by  subsequent  wife. 

=">=  Martin  v.  .^tna  L.  Ins,  Co.,  73  Me.  25. 

*»»  Daniells  v.  Pratt,  143  Ma.^^s.  216;  10  N.  E.  Rep.  16G. 

'"'  Brooklyn  L.  In.s.  Co.  v.  Bledso'e,  52  Ala.  538. 

*°'  In  re  Guardianship  of  Hill's  Heirs.  8  Wash.  330. 

*~  Koehler  v.  Centennial  M.  L.  Ins.  Co.,  66  Iowa,  325.  See  sec.  769, 
herein. 
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married  and  had  another  child,  and  surrendered  the  policy  and 
took  a  paid-up  policy  for  the  benefit  of  the  second  wife,  it  was 
held  that  it  was  invalid  as  against  his  children,  and  that  all  the 
children  by  both  marriages  were  entitled  to  a  share.^-^*^  And  if 
a  policy  is  for  the  benefit  of  the  wife  and  children  of  the  mem» 
ber,  this  will  include  a  child  who  had  left  her  father's  house 
prior  to  his  death,  even  though  she  was  not  dependent  on 
him.^^^  A  covenant  in  a  life  policy  issued  by  a  New  York 
corporation,  and  to  take  effect  on  being  countersigned  by  the 
agent  in  Alabama,  to  pay  a  certain  sum  to  the  children  of  the 
insured  "in  conformity  to  the  statute  in  such  case  made,"  will, 
it  is  held,  be  governed  by  the  law  of  Alabama  as  to  what  per- 
sons come  within  the  designation  of  "children."  ^^^  If  "chil- 
dren" be  designated  in  a  life  policy,  the  interest  vests  at  once 
in  such  as  then  meet  the  description,  and  is  not  divested  in  favor 
of  survivors  by  death  af  terward.^^^ 

§,772.  Children — "Their  Children,*' —  If  a  policy 
of  life  insurance  provides  that  it  shall  be  payable  to  the  wife  of 
insured,  or,  if  she  does  not  suiwive  him,  then  to  "their  chil- 
dren," only  those  children  are  included  who  are  the  children 
common  to  the  assured  and  his  wife.^^^  And  a  child  of  the  in- 
sured by  a  subsequent  marriage  will  have  no  rights  in  or  to  the 
proceeds.^^^  But  in  a  case  in  Virginia,  where  A  insured  his 
life  "for  the  benefit  of  his  wife  and  their  children,"  and  he 
died,  leaving  a  child  by  his  first  wife,  and  a  second  wife  with 
children,  it  was  held  all  were  entitled  to  share  in  the  proceeds 
of  the  policy. ^^^ 

§  773.  "Dependents." — A  frequent  provision  in  the 
law  under  which  a  benefit  society  may  be  formed,  or   in  the 

""  Ricker  v.  Charter  Oak  L.  Ins.  Co.,  27  Minn.  93;  38  Am.  Rep.  2S9. 

"*  .Taekman  v.  Nelson,  147  Mass.  300;  17  N.  E.  Rep.  529.  See  Troc- 
tor  V.  Proctor,  141  Mass.  165;  6  N.  E.  Rep.  849. 

»"  Continental  L.  Ins.  €o.  v.  WeLb,  54  Ala.  G88. 

="'  So  lielcl  in  Hooker  v.  Sugg,  102  N.  C.  115;  11  Ain.  St.  Rep.  717. 

^'*  Lockwood  V.  Eif^hop.  .%1  How.  Pr.  (N.  Y.)  221;  Evans  v.  Oppt-r- 
man,  76  Tex.  293:  13  S.  W.  Rep.  312. 

"*  I-ockwood  V.  Bif-liop.  51  How.  Pr.  (N.  Y.)  221;  Evans  v.  Oper- 
man,  76  Tex.  293;  13  S.  W.  Rep.  312 

"'  Stigler  v.  Stiglor,  77  Ya.  163. 
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charter  or  by-laws  of  the  society  or  in  the  certificate,  is  one  pro- 
viding that  the  fund  shall  be  payable  to  the  member's  family 
or  dependents.  No  definite  rule  can  be  laid  down  applicable  to 
all  cases  as  to  who  are  dependents.  The  meaning  of  that  term 
must  be  governed  by  the  particular  facts  of  each  case.  It  has 
been  suggested  that  a  person  who  receives  aid  and  help  from 
another,  where  that  other  person  is  under  no  moral  or  legal  ob- 
ligation to  furnish  aid,  and  who  may  at  any  time  discontinue 
his  help,  is  not  a  dependent,  and  will  not  receive  the  benefit  of 
such  a  certificate.  This  would,  however,  be  too  broad  a  propo- 
sition as  a  general  rule.  There  are  many  cases  where  persons 
receive  aid  and  help  from  others  who  are  under  no  obligation 
whatever  to  provide  such  help.  All  those  who  receive  such 
aid  in  a  greater  or  less  degree  could  not  certainly  be  included 
in  the  provision.  But  oftentimes  a  person  may  have  no  sup- 
port other  than  that  from  some  distant  relative,  who  is  poor  and 
unable  to  provide  for  himself.  In  such  a  case  the  person  re- 
ceiving such  aid  ought  to  be  a  dependent  with  relation  to  such 
member.  The  following  rule,  however,  seems  to  be  a  reason- 
able one,  that  is,  that  trivial  or  casual,  or  even  wholly  char- 
itable, assistance — that  is,  support,  maintenance,  or  assistance 
proceeding  from  the  purely  voluntary  or  charitable  impulses 
or  disposition  of  a  member — does  not  ordinarily  make  one  a 
dependent,  as  that  word  is  generally  used,  under  the  statutes  of 
organization,  or  other  basis  of  the  society's  existence,  and  its 
by-laws  or  rules.  There  must  be  something  more.  There  must 
be  a  reliance  upon  the  member  in  some  material  degree  for  sup- 
port, maintenance,  or  assistance  resting  on  some  moral,  legal,  or 
equitable  grounds.^^'^  It  has  been  held,  under  the  circum- 
stances of  the  case,  that  neither  the  member's  betrothed,  nor  his 
sister,^-^^  nor  his  mother,^^  nor  his  creditor, ^"*^  are  dependents 

'"^  The  rule  as  stated  in  McCarthy  v.  New  Eng^land  Ord.  of  Prot., 
153  Mass.  318;  26  N.  E.  Rep.  S6S,  per  Morton,  J.,  citing  American  • 
Legion  of  Honor  v.  Perry,  140  Mass.  580;  5  N.  E.  Rep.  634;  Ballon  v. 
Gile,  50  Wis.  614;  Bacon's  Benefit  Societies,  see.  261. 

"*  American  Legion  of  Honor  v.  Perry,  140  Mass.  580. 

"»  Elsey  V.  Odd  Fellows'  Rel.  Assn.,  142  Mass.  224;  7  N.  E.  Rep. 
844. 

^="  Skillings  v.  Massachusetts  B.  Assn.,  146  Mass.  217;  15  N.  E.  Rep. 
566. 
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witliin  tlie  meaning  of  the  provision.      As  we  liave  already 
stated,  the  question  whether  a  person  is  a  dependent  must  de- 
pend upon  the  special  circumstances  of  each   case.      Thus,    a 
mother  who  is  not  a  dependent  under  certain  conditions  may  be 
dependent  under  different  conditions,  and  in  every  case  the 
particular  facts  of  that  case  must  determine  who  is  and  who  is 
not  a  dependent.^^J'    Under  a  Wisconsin  decision^^^  the  follow- 
ing facts  appeared:   When  B.  died  he  was  a  member  in  good 
standing  of  a  society,  one  of  whose  objects  was  "to  establish  a 
widow  and  orphans'  fund,"  from  w-hioh,  on  decease  of  a  mem- 
ber, a  certain  sum  should  be  paid  "to  his  family  or  those  de- 
pendent on  him,  as  he  may  direct."    The  rules  provided  for  is- 
suing to  each  member  a  benefit  certificate,  showing  the  "names 
of  his  family,  or  those  dependent  on  him,  to  whom  he  desires 
his  benefit  paid";  that  in  case  of  his  failure  to  direct  "by  will 
or  benefit  certificate"  who  shall  receive  benefits,  "the  council 
shall  cause  the  same  to  be  paid  to  the  person  or  pei-sons  entitled 
thereto,"  and  that  "in  ease  no  person  is  entitled  to  the  benefit, 
it  shall  revert  to  the  widow  and  orphans'  benefit  fund."    A  ben- 
efit certificate  issued  to  B.,  provided  for  payment  of  the  money 
on  his  death  to  his  infant  children,  and  these  died  a  short  time 
before  the  father,  and  he  gave  no  other  direction,  and  left  no 
children  or  descendants  or  other  person  dependent  on  him  for 
support,  except  his  widow;  it  was  held  that  she  was  entitled  to 
the  benefit.     The  court  in  this  case  said:  "We  think  the  true 
meaning  of  the  word  'dependent'  in  this  construction  means 
some  person  or  pei-sons  dependent  in  some  way  upon  the  de- 
ceased, and  as  the  proof  shows  that  there  was  no  other  person 
so  dependent  upon  the  deceased  except  the  widow,  the  money 
must  be  paid  to  her,  and  this  especially  so  in  a  contest  between 
the  widow  and  the  administrator  of  the  deceased,  who  if  he 
takes  the  money  at  all  must  take  it  for  the  creditors  and  the 
persons  entitled  to  his  estate  by  law,  whether  such  person  be 
of  the  family  of  the    deceased,    or   dependent   upon   him   or 
not."^^^     In  Pennsylvania,  it  is  held  that  daughters  of  a  mem^ 

'"  Carmic'hael  v.  Northwestern  Mut.  B.  Assn.,  51  Mich.  404;  Su- 
preme Lodse  V.  Nairn,  60  Mich.  44. 
"^  Ballon  V.  Gile,  50  Wis.  614. 
"'  Id.  C19,  per  Taylor,  J. 
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ber,  thougli  married  and  living  apart  from  Mm,  are  legally  de- 
pendent upon  him,  within  the  meaning  of  the  rules  requiring 
the  beneficiaries  to  be  persons  of  a  member's  family  legally  de- 
pendent upon  him.^'^^ 

§  774.  "Devisees." — If  a  certificate  issued  by  a  mu- 
tual benefit  society  provides  that  the  fund  shall  be  payable  to 
devisees  of  the  insured,  and  the  member  dies  leaving  no  will, 
the  fund  will  be  payable  to  his  heirs.^^^  In  a  case  in  the  federal 
court,^^*"  however,  it  was  held  that  the  designation  in  the  cer- 
tificate payable  to  the  "devisees  of"  decedent,  where  the  gen- 
eral law  under  which  the  society  was  organized  provided  for  the 
payment  of  the  benefit  to  "widows,  orphans,  heirs,  relatives, 
and  devisees  of  deceased  members,"  would  prevent  the  heirs 
from  receiving  the  fund  where  the  member  died  intestate;  and 
the  designation  of  "devisees"  was  held  to  exclude  all  others 
from  receiving  the  benefit  of  the  fund.^^^ 

§  775.  "Devisees,"  or  in  Case  of  Their  Prior  Death, 
to  "Legal  Heirs  or  Devisees  of    Certificate    Holder." — 

If  the  benefit  is  made  payable  to  the  "devisees  as  provided  in 
the  last  will  and  testament,  or,  in  the  event  of  their  prior  death, 
to  the  legal  heirs  or  devisees  of  the  certificate  holder,"  the  fund 
will  be  payable  to  the  heirs  of  the  insured  if  he  dies  having 
made  no  will."^^  And  where  a  benefit  certificate  contained  this 
provision,  it  was  held  that  the  society  could  be  compelled  by  a 
suit  in  equity  to  levy  an  assessment,  as  they  had  agreed  to  do  in 
the  certificate,  and  to  pay  the  proceeds  to  the  heirs  of  the  in- 
sured.^^""^  The  court,  per  Sheldon,  J.,  says  in  this  case:  "The 
certificate  provides  that  upon  proof  of  the  certificate  holder's 

*=*  SCholl  V.  Sadonrt-ry  (Pa.  C.  P.  1894),  25  Pitts.  Leg.  Jour.  43. 

'-'  Newman  v.  Covenant  Mut.  Ins.  Assn.,  76  Iowa,  5G;  1  Law  Rep. 
659. 

228  -^Vorley  v.  Northwestern  Mas.  Aid  Assn.,  10  Fed.  Rep.  227. 

*"  Executor  is  not  a  devisee:  Northwestern  Masoaic  Aid  Assn.  v. 
Jones,  154  Pa.  St.  99. 

"'  Covenant  ISTut.  B.  Assn.  v.  Sears,  114  Hi.  108;  20  N.  E.  Rep.  4S0; 
Covenant  Mut.  B.  Assn.  v.  Hoffman,  110  111.  603;  Smith  v.  Ooveuant 
Mut.  B.  Sot".,  24  Fed.  Ren.  68.'. 

«»  Covenant  Mut.  B.  Assn.  v.  Sears,  114  111.  108,  29  N.  E.  Rep.  480. 
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death,  an  assessment  shall  be  levied  on  the  members  for  the 
full  amount  of  the  certificate.  This  implies  that  the  money  so 
raised  is  to  be  paid  over  to  some  one The  certificate  ap- 
pears to  assume  that  there  was  a  will  and  devisees  under  it,  and 
so  provides  for  payment  to  them,  or,  in  the  event  of  their  prior 
death,  to  the  heir  of  the  certificate  holder.  It  would  seem  to 
be  a  great  violence  to  intention  that  the  money  should  not 
be  paid  over,  but  that  it  should  be  held  by  and  go  to  the  asso- 
ciation, while  there  were  heirs  to  take  it.  The  meaning  evi- 
dently was,  that  the  money  should  go  to  devisees;  if  there  were 
no    devisees  to  take   it,  then  it  should    go  to  the    heirs."  ^^^ 

§  776.  "Estate" — "My  Estate."— A  question  arises 
where  the  proceeds  of  a  benefit  certificate  or  life  policy  are  pay- 
able to  the  "estate"  of  the  insured,  whether  the  fund  shall  be 
subject  to  the  claims  of  creditors.  In  the  consideration  of  this 
point,  the  laws  of  the  society,  where  it  is  a  benefit  certificate, 
the  whole  statute,  contract,  the  constitution,  etc.,  the  terms  of 
the  certificate,  and  the  intentions  of  the  parties  must  be  con- 
sidered. In  a  Florida  case^^^  it  was  held  that  when  one  insured 
his  life  for  the  benefit  of  his  "estate,"  his  creditors  had  no  in- 
terest in  the  policy.  To  enable  creditors  to  take  an  interest 
to  the  exclusion  of  a  wife  or  child  it  must  appear  from  the 
policy  that  such  was  the  intention.  The  Florida  statute  is  ex- 
plicit upon  this  point.  The  assignee  in  bankruptcy  of  the  in- 
sured, he  becoming  a  bankrupt  during  his  lifetime,  acquires  no 
interest,  nor  does  his  administrator  after  his  death. -^^  In 
Massachusetts,^'*^  it  has  been  held  that  the  designation  by  a 
member  of  a  mutual  benefit  society  of  his  estate  as  beneficiary 
is  invalid,  where  the  statute  under  which  the  society  is  organ- 
ized provides  for  the  payment  of  benefits  to  the  "widows,  or- 
phans, or  other  dependents  of  deceased  membcrs."^^*  In  a  case 
in  Kew  York,^^^  where  the  policy  was  made  payable  to  "the 

«">  Id.  112,  113. 

»"  Pace  V.  Pace.  19  Fla.  438. 
"'  See  Glanz  v.  Gloechler,  10  III.  App.  4,S4. 
*"  Daniels  v.  Pratt,  143  Mass.  216:  10  N.  E.  Rep.  166. 
««  See  Basye  v.  A>1ams.  81  Ky.  371. 
»"  Clinton  v.  Hope  Ins.  iCo.,  45  N.  Y.  461. 
Joyce,  Vol.  1—60 
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estate  of"  the  insured,  the  court  said:  ''Without  entering  into 
any  elaborate  discussion  of  the  subject,  we  will  simptly  state 
that  the  cases  having  a  bearing  upon  the  subject^^^  show  that 
these  and  similar  terms  under  the  circumstances  of  the  case  are 
so  interpreted  as  to  benefit  the  surviving  members  of  the  fam- 
ily, rather  than  for  the  benefit  of  the  creditor  or  administra- 
tor," In  this  case  the  administrator  told  the  agent  of  the  com- 
pany that  he  desired  the  insurance  for  the  benefit  of  his  widow 
and  heirs,  but  the  policy  was  made  payable  to  the  "estate  of" 
the  insured.  If  there  were  no  provision  in  the  charter  or  by- 
laws of  a  society  as  to  the  classes  from  which  the  beneficiary 
must  be  chosen,  and  nothing  in  the  statute  law  upon  this  point, 
and  there  was  nothing  indicating  an  intention  on  the  part  of  the 
member  or  of  the  insured,  under  a  regular  life  policy,  to  refer 
to  some  certain  person  or  class  of  persons  by  such  a  designation, 
then  it  would  seem  that  there  was  an  intention  to  make  the 
fund  payable  to  his  personal  representatives,  and  to  render 
it  assets  to  his  estate. 

§  777.  "Executor." — Where  the  by-laws  of  a  Massachu- 
setts mutual  benefit  association  provide  that  when  a  member 
dies  leaving  no  vddow,  child,  mother,  or  father,  payment  shall 
be  made  to  his  executor,  etc.,  the  executor  of  a  deceased  testate 
member  holds  the  fund,  not  as  general  assets  of  the  estate  or  for 
disposition,  according  to  the  will,  but  for  distribution  accord- 
ing to  the  rules  established  by  the  statute  of  distribution;  the 
laws  of  Massachusetts  regulating  such  corporations  limiting 
beneficiaries  to  relatives  of  the  members.^^'^  Although  a  life 
policy  is  payable  to  the  executor  or  administrator  of  assured, 
nevertheless  the  heirs  and  legatees  take  free  from  liability  for 
debts,  under  the  Mississippi  code,  in  a  sum  not  exceeding  five 
thousand  dollars.^^^ 

§  778.  "Executors  and  Administrators." — InMassnchu- 
setts  a  statute  authorized  a  benefit  society  to  issue  a  certificate 

^'  :\Iyers  v.  John  Hancock  Ins.  Co.,  41  Mo.  538. 
«•  Daniels  v.  Pratt.  143  IVIass.  216;  10  N.  E.  Rep.  166. 
"»  Coates  V.  Worthy,  72  Miss.  575;  17  S.  Rep.  606;  Code  Miss.  1892, 
eec.  1932. 
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to  a  member  for  Ins  own  benefit.  Where  sucb  a  certificate  was 
issued,  and  it  provided  that  upon  the  death  of  the  member  the 
proceeds  should  be  paid  to  the  "executor  or  administrator  of 
said  member,"  "in  trust,  however,  for  or  to  be  foi-thwlth  paid 
over  to  his  heirs  at  law,"  it  w^as  held  that  the  proceeds  of  the 
certificate  formed  a  part  of  the  member's  estate,  and  were  to 
be  disposed  of  in  accordance  with  his  will.''^^^ 

§  779,  "Family"  as  Beneficiary. — It  is  a  frequent 
provision  in  the  charter  or  by-laws  of  a  mutual  benefit  society 
that  the  fund  shall  be  payable  to  the  member's  family.  It  is 
difiicult,  however,  to  state  definitely  what  constitutes  a  family, 
as  that  word  is  used  in  this  connection.  As  stated  under  a  prior 
section,^"^^  the  language  used  in  designating  a  beneficiary  in  as- 
sociations of  the  class  under  consideration  is  construed,  so  far 
as  applicable,  by  the  rules  governing  the  intei'pretation  of  wills 
which  speak  from  the  testator's  death,  differing  from  a  regular 
life  policy  in  this  respect,  that  in  the  latter  the  beneficiary's 
rights  become  vested  on  the  completion  of  the  contract  and  is- 
suance of  the  policy,  and  therefore  in  a  life  policy  the  persons 
who  constituted  the  family  at  that  time,  and  perhaps  at  the 
time  of  the  application,  must  be  deemed  to  have  been  those  in- 
tended to  be  benefited,  but  where  the  "family"  is  designated 
under  a  certificate  in  an  association  of  the  class  first  above  men- 
tioned, a  question  arises  whether  the  survivor  of  such  family 
would  not  take,  and  this  has  been  so  held  in  New  York.^"*^  If, 
then,  the  rules  governing  the  intea-pretation  of  wills  apply,  the 
term  "family"  ought  to  be  given  a  very  comprehensive  mean- 
ing, but  the  whole  contract  should,  however,  be  construed  to- 
gether, especially  where  the  statute  of  incorporation  uses  other 
words  in  connection  therewith.^'*^  Where  the  charter  of  such 
a  society  provided  for  the  payment  of  a  certain  sum  to  the 

"'  Hanlin?  v.  Littleball,  150  Mass.  100. 

=«>  Sec.  "as.  lioivin. 

'"  Brooklyn  Masonic  Rel.  Assn.  v.  Hanson.  53  Hun  (N.  Y.).  149. 

"'  See  Carmichael  v.  Northwestern  Mut.  B.  Assn.,  51  Mich.  494. 
For  definition  of  "family."  see  Nye  v.  Grand  Lodcre  A.  O.  U.  W.,  9 
Ind.  App.  150,  per  Lotz,  .T.;  Phillips  v.  Ferjruson.  85  Va.  509:  17  Am. 
St.  Rep.  78;  Lane  v.  Phillips.  R9  Tex.  240;  5  Am.  St.  Rep.  41;  Moyer 
V.  Drummond,  32  S.  C.  165;  17  Am.  St.  Kep.  850. 
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member's  "family"  or  -appointee,  and  "in  case  no  direction  is 
made  by  a  brother,  tbe  same  shall  be  paid  to  the  person  or  per- 
sons entitled  thereto,"  it  was  held  that  on  failure  to  appoint,  the 
sum  should  be  paid  to  the  member's  wife  and  children,  rather 
than  to  his  administrator.^^^  Under  a  provision  in  the  charter 
of  a  society  that  the  fund  should  be  for  the  benefit  of  the  mem- 
ber's "family"  and  should  be  free  from  the  claims  of  all  cred- 
itors of  the  deceased  member,  a  certificate  which  is  payable  to 
the  widow  of  the  member  will  be  for  the  benefit  of  the  family 
of  the  member,  and  exempt  from  seizure  by  the  member's 
creditors.^^'*  It  has  been  held  where  a  young  lady  has  lived 
for  seven  years  in  the  same  home  with  the  member,  an  old  man, 
and  their  mutual  relations  have  been  the  same  as  those  of 
father  and  daughter,  that  she  will  be  included  within  the  term 
"family."  ^^^  So  a  widow  who  occupies  the  home  with  infant 
children  constitute  the  "family."  ^^^  The  courts,  however,  will 
not  construe  the  word  so  as  to  encourage  illicit  relations,  and  in- 
clude a  mistress  within  the  term  "family."^*^ 

§  780.  **Fainilies,  Widows,  Orphans,  or  Other  De- 
pendents."— A  provision  that  the  fund  shall  be  payahle  to 
the  "families,  widows,  orphans,  or  other  dependents"  of  the 
member,  is  not  to  be  construed  as  meaning  that  the  relatives 
designated  must  all  be  dependent  upon  such  person.  The  words 
"or  other  dependents"  a  re  not  to  be  construed  as  limiting  the 
preceding  words,  "families,  widows,  orphans,"  so  that  only 
those  who  are  of  this  class,  and  who  are  dependent  upon  the 
member,  will  share  in  the  fund.  The  words  "other  depen- 
dents" mean  those  outside  of  the  family,  his  wddow,or  orphans, 
who  may  have  be«n  dependent  for  their  support  upon  the  in- 
sured. "Any  other  construction  would  require  the  court,  in 
each  case,  to  enter  into  an  investigation  of  the  fact  of  how  far 
the  widow  and  orphans,  or  any  other  member  of  the  family, 

^"  Feun  V.  Lewis,  81  Mo.  259;  10  Mo.  App.  478.     See,  also.  Ballou 
V.  Gile,  50  Wis.  614. 
»"  Schilliug'er  v.  Boes  (Ky.).  3  S.  W.  Rep.  427. 
***  Carmiehael  v.  Northwestern  Mut.  B.  As«n.,  51  Mich.  494. 
««  Leaf  V.  Leaf.  92  Ky.  KIG;  17  S.  W.  Rep.  354. 
»«  Keener  v.  Grand  Lodge  A.  O.  U.  W.,  38  Mo.  App.  544. 
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was  self-supporting,  which  in  itself,  instead  of  furthering  the 
objects  of  these  associations,  would  soon  encompass  their  com- 
plete destruction."^'*^  If  it  appears  from  the  charter,  rules  of 
association,  and  a  circular  issued  by  the  society  that  the  fund 
is  to  be  payable  to  the  family,  or  one  dependent  upon  the  mem- 
ber, the  beneficiary  must  be  a  member  of  the  family  or  a  de- 
pendent.^*^ If  a  benefit  certificate  payable  to  the  wife  of  the 
member  is  issued  by  an  association  whose  charter  designates 
the  class  of  beneficiaries  as  the  "family,  orphans,  and  depen- 
dents," an  attem]>ted  subsequent  designation  of  a  person  not  of 
that  class  will  be  ineffectual,  so  as  to  defeat  the  rights  of  the 
wife  under  the  certificate.^^*^ 

§  781.  "Friends." — A  designation  of  a  member  of  a 
mutual  benefit  society  of  "friends"  as  beneficiaries  has  be^en 
held  not  a  valid  designation.^^^  In  a  Michigan  case,^^^  where 
it  appeared  that  the  beneficiary  was  in  no  way  related  to  the 
insured,  and  had  been  described  in  the  certificate  as  a  "friend" 
of  the  member,  and  the  statute  under  which  the  society  was  or- 
ganized provided  for  the  organization  of  societies  to  secure  ben- 
efits "to  the  family  or  heirs  of  any  member,"  it  was  held  that 
the  society  might  set  up  the  want  of  insurable  interest  in  the 
beneficiary,  in  defense  of  an  action  on  the  policy.  We  have, 
however,  more  fully  considered  this  question  elsewhere.^^^ 

§  782.  "Guardian." — A  provision  in  a  policy  of  insur- 
ance that  payment  shall  be  made  to  the  "guardians"  of  the  in- 
sured's children,  means  the  legally  qualified  guardian  ;^''*  and 
payment  to  the  guardian  ad  litem  will  discharge  the  insurei's.^'^^ 
So  payment  by  a  corporation  of  the  state  to  the  testamentary 

"«  Grand  Lodge  v.  Eisner,  2G  Wis.  App.  116. 

"»  Caudell  v.  Wood\Yard,  96  Ky.  646;  29  S.  W.  Rep.  614. 

«o  Di  Messiah  v.  Geru  (N.  Y.  C.  &  C.  C.  P.  1S94),  63  N.  Y.  St.  Rop. 
172;  30  N.  Y.  Snpp.  S24. 

="  Rindffe  v.  Northeastern  Mut.  Aid  Soc,  146  Mass.  2SG. 

"=  Mutual  B.  Assn.  v.  Hcvt,  46  Mich.  473. 

"'  Soe  sec.  ]071,  lierein. 

*=*  Winesthoff  v.  Germania  L.  Ins.  Co.  (N.  Y.),  14  N.  E.  Rep.  811; 
3  N.  Y.  (L.  ed.)  620:  10  Cent.  Rep.  .^OO. 

"''  Winestihoff  v.  Germania  L.  Ins.  Co.,  14  N.  E.  Rep.  811;  3  N.  Y. 
(L.  cJ.)  620. 
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guardian  in  anotlier  state,  wlio  lias  not  complied  witli  tlie  statute 
of  that  state  as  to  the  giving  of  a  bond,  will  be  ineffectual 
against  infant  beneficiaries.^"^^  A  life  insurance  policy  payable 
to  the  widow  of  the  insured,  half  in  her  own  light  and  half  for 
the  use  of  her  children,  and  which  directs  that  the  wife  shall 
act  as  guardian  without  giving  security,  is  collectible  by  the 
widow  alone.^°" 

§   783.    "Heirs" — "Lawful  Heirs" — "liCgral  Heirs." — In 

policies  of  life  insurance,  and  in  mutual  benefit  certificates,  the 
insured  frequently  designates  his  "heirs"  or  "lawful  heirs"  or 
"legal  heirs"  as  the  beneficiaries,  without  naming  any  person  to 
whom  the  proceeds  shall  be  payable.  And  in  many  cases  stat- 
utes under  which  a  benefit  society  is  organized,  or  the  laws  of 
the  society,  provide  that  payment  shall  be  made  to  the  heirs 
of  the  member,  in  case  the  latter  dies  intestate.  These  sev- 
eral phrases  are  generally  construed  as  if  synonymous.  Ques- 
tions as  to  who  are  included  by  such  terms  have  often  arisen  in 
the  construction  of  wills.  We  shall,  however,  in  this  section 
only  consider  those  decisions  where  the  point  has  arisen  in  ac- 
tions on  insurance  policies  or  benefit  certificates.  In  the  ab- 
sence of  any  statute  changing  the  common-law  rule,  that  rule 
would  prevail,  and  the  word  "heirs"  would  be  construed  with 
reference  to  the  general  meaning  of  that  term.  There  are, 
however,  in  several  stat-es  statutes  of  distribution  which  declare 
that  the  personalty  shall  be  distributed  among  certain  per- 
sons, and  the  statute  which  controls  in  any  case  must  necessar- 
ily be  considered.  Under  such  statutory  enactments  the  point 
arises  whether  the  proceeds  of  a  life  insurance  policy  or  a  mu- 
tual benefit  certificate  shall  be  payable  to  the  next  of  kin,  or 
shall  go  to  those  entitled  to  the  personalty.  This  question  has 
generally  been  before  the  courts  where  the  widow  of  the  in- 
sured has  claimed  a  share  in  the  fund,  upon  the  ground  that 
she  is  entitled,  under  the  statute,  to  a  certain  part  of  the  per- 
sonalty, and  that  while  this  fund  is  not  part  of  the  personal 

M»  Winesthoflf  v.  Germania  L.  Ins.  Co.,  14  N.  E.  Rep.  811;    3  N.  Y. 
(L.  Pd.)  620. 
»'  Piedmont  &  L.  Ins.  Co.  v.  Ray,  50  Tex.  511. 
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estate  of  the  insured,  it  is  nevertheless  personal  property,  and 
subject  to  distribution  under  the  statute.  The  decisions,  how- 
ever, are  certainly  not  sufficiently  in  harmony  to  establish  any 
definite  rule  of  law.  In  Connecticut,  it  is  held  that  a  Massachu- 
setts benefit  association  certificate  issued  to  a  resident  of  that 
state,  the  contract  there  to  be  performed,  is  to  be  construed  by 
its  laws;  and  where  such  a  certificate  is  payable  to  the  "heirs  at 
law"  of  the  member,  the  Massachusetts  statute  of  distribution 
controls  as  to  the  proportions  each  person  shall  receive,  the 
widow  being  included  as  an  "heir  at  law.""^^  In  Georgia,  the 
word  "heirs"  in  a  life  policy  payable  to  "heirs  and  assigns" 
means  next  of  kin,  there  being  no  widow  or  child  of  the  mem- 
ber surviving.^'"^^  In  Illinois,^^^  the  court,  in  constrain g  the 
phrase  "legal  heirs,"  held  that  it  meant  only  the  next  of  kin, 
and  excluded  the  widow  of  the  insured  from  any  share  of  the 
proceeds.  In  a  later  case  in  the  same  state,""^'^-^  under  the  follow- 
ing provision  of  the  statute,-*^-  that  "when  there  is  a  widow  or 
surviving  husband,  and  no  child  or  children,  of  the  intestate 
then  (after  the  payment  of  all  just  debts)  one-half  of  the  real 
estate  and  the  whole  of  the  personal  estate  shall  descend  to  such 
widow  and  surviving  husband,  as  an  absolute  estate  forever,  and 
the  other  half  of  the  real  estate  shall  descend  as  in  other  cases 
where  there  is  no  child  or  children,  or  descendants  of  a  child  or 
children,"  it  was  held  that  where  a  benefit  certificate  is  made 
payable  to  the  "devisees  or  heirs  at  law"  of  the  insured,  the 
mdow  will,  in  case  her  husband  dies  intestate  leaving  no  chil- 
dren, be  entitled  to  the  whole  amount  of  the  certificate.  In  an- 
other decision  in  that  state,^^^  where  the  certificate  provided 
that  in  case  of  the  death  of  the  beneficiaries  named,  the  fund 
should  be  payable  to  the  "legal  heirs  or  devisees  of  the  holder 
of  the  certificate,"  it  was  held  that  the  "widow  and  four  chil- 
dren were  the  heirs  of  the  holder  and  entitled  to  the  fund.    In 


««  Mullen  V.  Reed.  64  Conn.  240;  29  Atl.  Rep.  478. 
"»  Plubbard  v.  Turner.  93  Ga.  752;  20  S.  E.  Rep.  (MO. 
""  Gauch  V.  St.  Louis  M.  L.  Ins.  Co.,  88  111.  2.51. 
*"  Alexander  v.  Northwestern  Masonic  Aid  Assn.  (111.  ISSS),  IS  N. 
E.  ReiL  556. 
'""  Stat,  of  111.,  c.  39.  sec.  1. 
"'  Covenant  Mut.  B.  Assn.  v.  Hoffman,  110  III.  603. 
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Indiana,  where  a  person  died,  leaving  a  third  wife  and  eleven 
children,  it  was  held  that  the  proceeds  of  a  life  insurance  pol- 
icy payable  to  his  legal  heirs  should  be  divided  into  twelve 
equal  parts,  the  widow  taking  one  and  each  child  one.^^*  In 
Iowa,  it  is  held  that  the  widow  is  not  entitled  to  any  share  of 
the  proceeds  of  a  policy  of  insurance  upon  her  husband's  life 
which  is  payable  to  his  "legal  heirs."265  j^^  Michigan,  the  word 
"heirs"  may  include  children  of  a  deceased  brother  of  the  mem- 
ber, even  though  they  have  no  insurable  interest,  where  the 
policy  is  payable  to  the  "wife,  heirs,"  etc.,  of  the  member.^^^ 
It  is  also  held  in  that  state  that  the  term  "heirs  at  law"  will  in- 
clude a  widow,  where  she  is,  under  the  statute,  the  distributee 
of  her  husband's  personal  estate.^*^"^  In  Massachusetts,^*^^  in  a 
case  where  the  by-laws  provided  that  "if  the  designator  leave 
no  widow  or  children  or  assignee,  then  it  shall  be  payable  to  his 
heirs,"  it  was  held  that  the  word  "heirs"  was  used  in  its  lim- 
ited sense,  as  applied  to  those  who  would  be  heirs  at  the  time  of 
designation.  In  another  case  in  the  same  state^®^  the  following 
facts  appeared.     The  charter  limited  the  beneficiaries  to  the 

"*  Wilburn  v.  Wilburn,  S3  Ind.  55. 

^'»  Phillips  V.  Carpenter,  79  Iowa.  600;  44  N.  W.  Rep.  898. 

""  Silvers  v.  Michigan  Mut.  B.  Assn.,  94  Mich.  39. 

'"  Lyons  V.  Yerex,  100  Mich.  214;  58  N.  W.  Rep.  1112;  23  Ins.  L.  J. 
639.  As  to  the  meaning  of  the  words  "heirs,"  "legal  heirs,"  "legal 
representatives,"  the  coiu-t,^  per  McGrath,  C.  J.,  considers  and  cites 
Hascall  v.  Cox,  49  Mich.  440;  Tillman  v.  Davis,  95  N.  Y.  17;  Griswold 
V.  Sawyer,  125  N.  Y.  411;  Kaiser  v.  Kaiser,  13  Daly  (N.  Y.),  522; 
Lawwill  V.  Lawwill,  29  111.  A  pp.  643;  Association  v.  Hofifman,  110 
111.  60S;  Alexander  v.  Association,  126  111.  558;  Johnson  v.  Knights 
of  Honor,  53  Ark.  255,  2G0,  per  Battle,  J.;  Niblack's  Mutual  Benefit 
Societies,  sees.  247.  248:  and  cites  Bailey  v.  Bailey,  25  Mich.  185; 
Barnett  v.  Powers.  40  Mich.  317;  Richardson  v.  Martin.  55  N.  H.  45; 
Tvin's  Appeal,  100  Pa.  St.  176;  Luce  v.  Dunham,  69  N.  Y.  36;  Dodge's 
.Vppeal,  106  Pa.  St.  216;  and  refers  to  Houghton  v.  Kendall,  7  Allen 
(Mass.),  72;  White  v.  Stanfield.  146  Mass.  424;  Addison  v.  Association, 
144  Mass.  591;  Collier  v.  Collier,  3  Ohio  St.  369;  Eby's  Appeal,  84 
Pa.  St.  241;  Freeman  v.  Knight  2  Ired.  Eq.  (N.  C.)  72;  Insurance  Co. 
V.  Miller.  13  Bush  (Ky.).  489;  Wilburn  v.  Wilburn.  S3  Ind.  55;  Ges- 
ling  V.  Caldwell,  1  Lea  (Tenn.),  4.54:  Ward  v.  S.aunders,  3  Sueed 
(Tenn.),  387;  Croom  v.  Herring,  4  Hawks  (N.  C),  393. 

"'  Elsey  V.  Odd  Fellows'  etc.  Assn.,  142  Mass.  224. 

"'  Addison  v.  New  England  Com.  Trav.  Assn.,  144  Mass.  591;  12  N. 
E.  Rep.  407. 
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widow  or  cliildren  of  the  deceased,  or  to  those  dependent  upon 
him.  The  member  in  his  application,  in  response  to  the  ques- 
tion as  to  whom  the  fund  should  be  payable,  replied,  ''to  my 
heirs."  In  response  to  the  further  question  that  applicant  state 
the  relationship  of  the  person  to  whom  he  wished  the  fund  paid, 
he  answered  "wife  or  daughter."  It  was  held  that  under  any 
aspect  of  the  case  the  money  must  be  paid  to  the  widow,  since 
if  the  designation  was  a  valid  one  she  was  entitled  to  the  fund, 
and  if  it  was  not,  she  was  entitled  to  it  also  under  the  chai-ter. 
It  will  be  observed  in  this  case  that  if  the  designation  was  a 
valid  one,  the  member  had  indicated  by  his  answers,  whom  he 
meant  by  the  phrase  "my  heirs."  Again,  in  the  same  state,^^" 
where  the  laws  provided  that  in  case  all  the  beneficiaries  named 
in  a  benefit  certificate  died,  the  money  should  be  paid  to  the 
heir  of  the  insured,  it  was  held  that  the  administratrix  of  the 
insured  might  maintain  an  action  on  the  certificate.  In  Min- 
nesota, where  the  by-laws  of  a  society,  organized  "to  aid  and 
assist  the  widows  and  orphans  of  deceased  members,"  provided 
for  the  designation  of  beneficiary,  and  that,  in  case  no  benefi- 
ciary was  designated  in  the  manner  prescribed  by  the  by-laws, 
then  the  fund  should  be  payable  to  the  heirs  or  devisees  of 
said  member,  it  was  held  that  the  widow  was  an  heir  within  the 
meaning  of  the  by-la^\'S.^^^  In  ISTew  Jersey,  the  term  "legal 
heirs"  will  include  next  of  kin  dependent  upon  the  member  at 
the  time  of  his  death,  where  the  by-laws  direct  that  in  case  no 
disposition  shall  have  been  made  of  the  benefit,  it  shall  be  paid 
to  his  legal  heirs  dependent  on  him.^^^  It  is  also  held  in  the 
same  state  that  "heirs"  means  the  persons  entitled  under  the 
statute  of  distributions  to  the  surplus  of  the  personal  estate  and 
includes  the  widow  and  children. ^"^  In  ISTew  York,^^^  it  is  held 
that  the  phrase  "lawful  heirs"  may  include  the  widow  of  the 

«»  Burns  v.  Grand  Lod^e,  153  Mass.  173;  26  N.  E.  Rep.  443. 

"'  Hanson  v.  Minnesota  S.  C.  R.  Assn..  59  Minn.  123;  GO  N.  W. 
Rep.  1091. 

»"  Britton  v.  Supreme  Council.  40  N.  J.  Eq.  102;  19  Am.  St.  Rep. 
S76. 

»"  Leavitt  v.  Dunn,  56  N.  J.  L.  309;  2S  Atl.  Rep.  590. 

'^'*  Hanuiffnn  v.  Ingrali.nm.  55  Hun  (N.  Y.),  257;  cited  in  Walsh  v. 
Walsh.  66  Hun  (N.  Y.),  297;  49  N.  Y.  St.  Rep.  237;  20  N.  Y.  Snpp.  933; 
affirmed  without  opinion,    143  N.  Y.  GG2,    which   held    that    "legal 
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insured.  In  a  case  which  arose  in  Ohio^^^  it  was  held  that 
under  the  designation  "his  heirs,"  in  a  benefit  certificate,  the 
widow  would  be  entitled  to  the  fund,  where  the  insured  died 
leaving  no  childi'en  surviving  him,  though  there  were  brothers 
and  sisters.  In  Tennessee,^^*^  in  a  case  where  the  certificate  was 
payable  to  the  "legal  heirs,"  it  was  held  that  the  fund  should  be 
distributed  under  the  statutes  of  distribution,  and  that  those 
who  were  entitled  to  the  personal  estate  under  the  statute  were 
the  proper  beneficiaries  of  the  fund.  In  Texas,^'^''^  it  is  held 
that  the  word  "heirs"  in  the  policy  entitles  to  the  fund  parties 
proving  heirship,  as  against  creditors,  and  it  was  said  that  a 
policy  payable  to  "heirs"  is  a  policy  for  their  benefit,  unless 
there  is  something  on  its  face  to  show  a  difi^erent  intention.-^'* 
And  in  another  case  in  the  same  state  it  is  held  that  "heirs"  hag 
reference  to  those  entitled  as  such  under  the  statute,  where  not 
otherwise  limited,^"^^  and  that  the  term  "heirs,"  under  a  policy 
making  benefits  payable  to  the  member's  "mother  or  his  law- 
ful heire,"  will  include  the  widow  and  minor  child  of  in- 
sured.^^°  In  another  case,^^-*^  where  a  member  of  a  benevolent 
society  procured  a  benefit  certificate  payable  to  "legal  heirs," 
and  subsequently  to  its  issuance  his  wife  died,  leaving  two  chil- 
dren, and  he  thereafteT  married,  it  was  held  that  upon  his  death 
his  two  children  by  his  first  wife,  there  being  none  by  the  sec- 
ond, were  entitled  to  the  whole  fund,  and  that  the  phrase  "legal 
heirs"  did  not  include  the  second  wife.  From  these  cases  it 
will  be  seen  that  no  rule  can  be  laid  down  which  will  be  appli- 
cable to  all  eases.  Some  cases  may  be  determined  by  the  com- 
mon-law rule  as  to  heirs  in  those  states  where  the  common-law 

heirs"  meant  the  persons  who  would  take  such  property  in  case  of 
intestacy,  and  not  the  next  of  kin;  citing,  also,  Bishop  v.  Grand 
Lodge  E.  O.  of  M.  A.,  112  N.  Y.  627;  Lawton  v.  Corliss,  127  N.  Y. 
100;  Heath  v.  Hewitt,  127  N.  Y.  166;  Griswold  v.  Sawyer,  125  N.  Y. 
411:  Woodward  v.  James,  115  N.  Y.  346;  Brooklyn  Mas.  Rel.  Assn.  v. 
Hanson,  53  Hun  (N.  Y.),  149. 

"^'•'^  Jamieson  v.  Knights  Templar  Assn.,  12  Week.  Law  Bull.  272. 

™  Gosling  V.  Caldwell,  69  Tenn.  454. 

="  MuUins  V.  Thompson,  51  Tex.  7. 

"'  Id.,  13,  per  Gould,  J. 

»'»  Hanna  v.  Hanna  (Tex.  C.  C.  A.  1895),  30  S.  W.  Rep.  820. 

^  Hanna  v.  Hanna  (Tex.  C.  C.  A.  1895),  30  S.  W.  Kep.  S20. 

"'  Mearns  v.  Ancient  O.  U.  W.,  22  Oat.  Rep.  34. 
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rule  prevails.  In  those  states  where  statutes  provide  for  distri- 
bution of  the  personalty,  the  cases  conflict  as  to  whether  the 
fund  will  go  to  next  of  kin  or  be  distributed  in  accordance  with 
the  statute.  In  many  instances  it  may  be  possible  to  gather 
from  the  words  of  an  application,  or  from  some  qualifying 
phrase  in  connection  with  the  word  "heirs,"  what  persons  the 
insured  intended  by  the  designation.  In  deciding  this  question, 
not  only  is  it  necessary  to  consider  the  laws  of  the  state  as  to 
distribution,  but  also  the  law,  under  which  a  society  is  organ- 
ized, as  well  as  the  statute  of  incorporation,  charter,  by-laws, 
and  rules  of  the  organization;  also  the  apparent  meaning  of  the 
insured  by  the  use  of  the  term  "heirs,"  where  such  meaning 
can  be  arrived  at  by  the  rules  of  construction,  reference  being 
had  to  the  rules  governing  the  interpretation  of  wills,  where  the 
claim  is  under  a  benefit  certificate  and  is  not  a  regular  life 
policy. 

§  784.  **  Heirs  or  Assigns." — If  a  policy  of  life  in- 
surance is  payable  to  the  "heirs  or  assigns,"  and  is  never  as- 
signed, the  hell's  of  the  insured  will  be  entitled  to  the  pro- 
ceeds. Such  a  policy  will  not  form  any  part  of  the  estate  for 
the  payment  of  the  assured's  creditors.^®^  The  term  "heirs," 
in  a  policy  payable  to  "heirs  and  assigns,"  means  next  of  kin, 
under  the  statute  of  distributions  in  Georgia,  but  their  interest 
is  derived  under  the  contract  alone,  and  they  take  as  purchasers, 
and  not  as  heirs  and  distibutees,  so  that  the  creditors  are  not 
entitled  to  claim  the  proceeds  as  part  of  the  estate,  in  the  ab- 
sence of  actual  or  constructive  fraud  in  taking  out  and  keeping 
up  the  policy.  In  case  there  has  been  such  fraud,  the  money 
invested  in  the  policy  which  ought  to  have  been  applied  on 
their  demands  may  be  followed  in  equity  and  reclaimed.^^*^ 

§  785.  Heir — Husband  as  Heir. — Tn  Californin.  if  the 
wife,  her  executors,  and  assigns  are  the  payees  under  a  life  pol- 
icy on  the  husband's  life,  it  is  her  separate  property,  and  if  he 
survives  her,  he  is  her  heir,  without  regard  to  the  fact  that 

'"  ^rnllins  V.  Thompson.  .%!  Tex.  7. 

=^^=  Ilubbara  v.  Turner,  93  Ga.  752;  20  S.  B.  Rop.  640. 
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there    is  no    administration  on  lier    estate    until    after    Ms 
<ieatli.2s* 

§  786.  "Heirs  and  L.egral  Representatives'* — "Heirs 
or  Representatives" — The  phrase  "heirs  and  legal  repre- 
sentatives," as  applied  to  personal  property,  has  been  construed 
as  meaning  the  next  of  kin  to  be  determined  by  the  intestate 
laws,  and  will  include  decedent's  father  and  mother,  and  the 
fund  is  no  part  of  his  estate  to  which  the  administrator  is  en- 
titled for  assets  for  creditors. ^^^  But  the  words  "heirs  or  rep- 
resentatives" make  the  policy  payable  to  the  administrator  as 
assets  of  the  insured's  estate.^^^ 

§  787.  "Himself,  Executors,"  etc. — A  life  policy  is- 
sued to  one  for  the  benefit  of  himself,  executors,  etc.,  becomes 
upon  his  death  a  part  of  his  estate,  like  any  other  chose  in  ac- 
tion.^^^  Under  the  endowment  laws  and  constitution  of  the 
Knights  of  Maccabees,  the  heirs  of  a  member  who  has  procured 
a  certificate  payable  to  himself  may  collect  the  proceeds.^^ 

§  788.  Infant  as  Beneficiary. — Under  the  Ontario  stat- 
utes,^^^  money  which  is  payable  to  infants  under  a  policy  of  life 
insurance  may,  where  there  is  no  guardian  or  trustee  appointed, 
be  paid  to  the  executors  of  the  will  of  the  insured,  -wathout  se- 
curity being  given  by  them,  and  such  payment  will  discharge 
the  company.^^** 

§  789.  "Natural Heir." — Though  a  certificate  issned  by  a 
mutual  benefit  society  may  be  conditioned  to  be  void  if  the 
beneficiary  is  not  a  "natural  heir"  of  the  member,  yet  if  the  so- 
ciety, with  knoAvledge  of  the  fact  that  the  beneficiary  is  not  a 

»♦  In  re  Dobbel's  Estate.  104  Cal.  432;  38  Pac.  Bep.  87. 

^  Hodi^e's  Appeal,  8  Week.  Not.  Cas.  (Pa.)  209. 

"•  Wason  V.  Colburn,  99  Mass.  342. 

"^  Burton  v.  Farenholt,  SB  N.  C.  260. 

***  Peet  V.  Great  Camp  of  K.  of  Mac.  S3  Mich.  92:  47  N.  W.  Rep. 
119.  In  this  case  the  administrator  was  sole  heir:  Citing  Aveling  v. 
Association,  72  ;Mich.  7. 

*«'  Sees.  11  and  12.  Rev.  Stat.  Ont..  c.  136. 

•»»  Dodds  V.  Ancient  O.  U.  W.,  25  Ont.  Rep.  570;  14  Can.  L.  T.  444. 
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"natural  heir,"  continiies  to  treat  the  contract  as  a  valid  exist- 
ing contract,  the  provision  will  be  waived.  This  was  so  held 
where  the  certificate  contained  such  a  provision,  and  the  so- 
ciety, after  knowledge  of  the  fact  that  the  beneficiary  was  not 
a  "natural  heir,"  continued  to  collect  assessments.^^^ 

§  790.  "Orphans." — Where  the  word  "orphans"  is  used 
in  the  charter  or  by-laws  of  a  society,  the  meaning  of  the  word 
may  often  be  ascertained  from  other  provisions  therein.  The 
construction  of  this  word  came  before  the  court  in  Missouri, 
upon  the  point  whether  it  would  include  adults  who  had  lost 
their  father,  and  it  was  held  that,  from  a  consideration  of  the 
rules  and  by-laws  of  the  society,  the  words  "orphan  children" 
must  be  confined  to  the  minor  children.^^^  And  in  many  cases 
the  meaning  of  the  word  may  perhaj)s  be  thus  ascertained.  We 
think  that  as  a  general  rule,  however,  in  benefit  societies  the 
word  "orphans"  or  "orphan  children"  will  include  the  children, 
both  adults  and  minors,  who  have  lost  their  father,  without  re- 
gard to-the  fact  whether  the  mother  is  living  or  not.  Where  a 
charter  of  a  benefit  association  declares  its  purpose  to  be  to 
assist  the  widows  and  "orphans"  of  deceased  members,  and  the 
insured  may  under  the  constitution  designate  the  person  to 
whom  the  fund  shall  be  payable,  the  designation  by  the  insured 
of  a  daughter  of  his  wife  by  a  former  husband  is  valid.^^^ 

§  791.  Partnership  as  Beneficiary. — Where  a  person 
indebted  to  a  firm  obtains  a  benefit  certificate  intended  bv  all 
of  the  parties  to  the  transaction  to  be  for  the  benefit  of  the 
firm,  but  made  payable  to  one  of  the  members  thereof,  the 
fact  that  the  nominal  beneficiary  dies  before  the  insured  will 
not  defeat  the  right  of  the  firm  to  recover  as  against  the  heirs 
of  the  insured.^^ 

»"  Liudsey  v.  Western  Mut.  Aid  Soc,  84  Iowa,  734;  50  N.  W.  Rep. 
29. 

=*"=  ITammerstein  v.  Parsons.  29  Mo.  App.  509. 

"'  TJpnnor  v.  Siipmine  Lodsre  (Wis.  18().'>).  02  N.  W.  Rep.  80. 

*"  Adams  v.  Grand  Lodge  A.  O.  U.  W.,  105  Cal.  321;  38  Tac.  Rep. 
914. 
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§  792.  "Relatives"— "Related  to."— Unless  the  char- 
ter of  a  mutual  benefit  society  forbids,  the  society  may  specify 
in  their  by-laws  what  relatives  shall  be  entitled  to  the  fund,  in 
the  absence  of  any  designation  by  the  member.^^^  It  has  been 
held  in  Massachusetts,'^^^  in  a  case  involving  the  construction 
of  the  word  "relative"  in  a  statute,  that  a  step-son  is  not  a  rela- 
tive. In  Iowa,  however,^^^  where  the  statute  provided  that  no 
corporation  or  association  organized  or  operating  under  this  act 
shall  issue  any  certificate  of  membershiiD  or  policy  to  any  person 
....  unless  the  beneficiary  under  said  certificate  shall  be  the 
husband,  wife,  relative,  legal  representative,  heir  or  legatee  of 
such  insured  members,"  it  was  held  a  step-son  was  a  relative, 
and  after  his  own  mother's  death  was  entitled  to  recover  on  the 
certificate.  In  a  case  in  New  Jersey,^^^  involving  the  construc- 
tion of  the  phrase  "related  to,"  as  used  in  the  by-laws  of  a  ben- 
efit association,  it  was  held  that  the  wife  of  a  member's  grand- 
nephew,  though  not  related  to  the  member  by  blood,  was  in- 
cluded in  the  phrase.  Where  the  insured  member  and  person 
named  as  beneficiary  agreed  to  act  toward  each  other  as  uncle 
and  niece,  it  was  held  that  this  would  not  constitute  the  person 
named  as  beneficiary  a  relative  within  the  meaning  of  the  stat- 
ute providing  that  only  "reladves"  of  members  could  be  benefi- 
ciaries.^^® A  relative  by  affinity  selected  by  the  member  is  en- 
titled to  the  fund  as  a  person  "related  to  and  dependent  upon 
him."  200 

§  793.      "Representatives" — "Leg-al   Representative." 

In  the  construction  of  the  words  "representatives,"  used  in  a 
regular  life  policy,  the  intention  of  the  insui-ed  in  using  the 
term  is  essential  in  determining  its  meaning.     Thus,  where  a 

*"  Addison  v.  New  England  etc.  Assn.,  144  Mass.  591;  12  N.  E.  Rep. 
507. 

"•  Kimball  v.  Story,  108  Mass.  382. 

=^  Simcoke  v.  Grand  Lodge  A.  O.  U.  W.,  84  Iowa,  383;  51  N.  W. 
Rep.  8;  15  L.  R.  Annot.  114, 

""^  Bennett  v.  Van  Riper,  47  N.  J.  Eq.  563;  22  Atl.  Rep.  1055;  45  Alb. 
L.  J.  4;  reversing  19  Atl.  Rep.  785. 

""  Supreme  Council  American  Legion  of  Honor  t.  Green,  71  Md. 
263. 

»<«  Bennett  v.  Van  Riper,  47  N.  J.  Eq.  563;  24  Am.  St.  Rep.  410. 
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policy  of  life  insurance  was  made  payable,  in  case  of  the  de- 
cease of  the  assured,  to  his  heirs  or  "representatives,"  itwas  held 
that  in  the  construction  of  the  policy  the  intent  of  the  assured 
must  govern,  and  that  if  it  appeared  from  the  context  that  his 
intention  was  to  make  provision  for  his  family,  rather  tlian  to 
bestow  the  money  upon  his  executors  or  administrators,  to  be 
administered  upon  as  ordinary  assets,  the  word  "representa- 
tives" would  be  co'ustrued  to  mean  hell's,  or  next  of  kin.^^^  If 
the  term  "legal  representative"  is  used  in  the  charter  and  by- 
laws of  a  society,  its  meaning  may  be  limited  by  the  use  of 
other  clauses  or  provisions.  Thus,  where  a  charter  of  a  society 
provides  for  the  payment  of  benefits  to  the  ^vidow,  orphans, 
heirs,  assignees,  or  legatee  of  a  deceased  member,  and  the  by- 
laws provide  that  in  case  the  member  has  no  legal  representa- 
tives such  amount  as  they  would  have  been  entitled  to  should 
become  the  property  of  the  association,  it  was  held  that  the 
phrase  "legal  representatives"  referred  to  those  who  were  legal 
representatives  within  the  meaning  of  the  provision,  "widow, 
orphan,  heir,  assignee,  or  legatee,"  in  the  charter,  and  was  re- 
stricted to  them.^"2  If  the  tenn  "representative"  is  used  in  the 
statute  of  incorporation  and  articles  of  association  of  a  society, 
its  meaning,  not  being  limited  by  the  statute,  articles  of  associa- 
tion, or  by-laws,  it  should  not  be  construed  in  a  limited  or  tech- 
nical sense,  but  will  include  such  person  as  tlie  member  may 
designate,  and  in  case  of  a  failure  to  designate,  then  the  by- 
laws may  be  resorted  to  to  determine  who  will  take.  Thus, 
where  the  by-laws  provide  for  the  payment  of  benefits  to  the 
widow,  heirs,  or  designated  beneficiary  of  a  deceased  member, 
and  also  provide  that  in  case  of  his  death  the  amount  shall  be 
paid  (1)  to  his  widow;  (2)  if  no  widow,  to  his  children;  (3)  if 
no  children,  to  his  mother;  (4)  if  no  mother,  to  his  father;  (5) 
if  no  father,  then  to  his  legal  heirs;  and  (6)  in  default  of  all 
these,  and  in  case  of  no  designated  beneficiary,  the  money  to 
revert  to  the  society,  it  was  held  that  the  term  "representatives" 
must  be  construed  as  meaning  and  including  any  person  whom 
the  member  might  designate,  and  if  he  should  fail  to  designate, 

»<"  T>oos  V.  John  Hancock  etc.  Ins.  Co.,  41  Mo.  538. 

«"  Masonic  M.  R.  Assn.  v.  McAuley,  2  Mackey  (D.  C),  70. 
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then  the  person  whom  the  bj-laws  designated  as  the  one  to 
whom  the  money  should  be  payable  would  take.^"^  It  is  held 
that  the  words  "legal  representatives"  give  a  right  of  action  to 
the  administrator  alone.^*^^  But  whei^e  an  application  for  a  pol- 
icy declares  it  to  be  for  the  benefit  of  the  "legal  representa- 
tives," and  the  policy  provides  "that  the  amount  shall  be  pay- 
able to  and  for  the  sole  use  of  his  legal  representatives,"  and  the 
by-laws  declare  that  the  "object  of  this  company  shall  be  to  in- 
sure its  members  and  to  secure  pecuniary  benefits  to  widows, 
orphans,  families,  or  heirs  of  deceased  members,"  the  words 
"legal  representatives"  will  it  is  held  be  construed  as  meaning 
heirs  or  next  of  kin,  and  not  the  executors  or  administrators, 
and  therefore  the  heirs  are  the  beneficiaries,  and,  it  is  held,  in- 
clude tlie  widow.^°^  In  ascertaining  the  meaning  of  the  term 
"legal  representatives,"  the  intention  of  the  parties  is  the  im- 
portant factor  and  the  meaning  of  the  words  must  be  ascer- 
tained, in  view  of  the  subject  matter  and  the  attendant  circum- 
stances, if  possible.  Where  a  policy  was  made  payable  to  "the 
legal  representatives"  of  the  insured,  the  court  held  that,  under 
the  circumstances,  it  should  be  payable  to  the  wife  and  chil- 
(jj.gjj  306  jjj  j^g^  Yor]^  the  term  "legal  representatives,"  where 
the  right  of  the  assured  to  chose  his  beneficiary  is  unrestricted, 
as  in  case  the  by-laws  state  the  objects  of  the  society  to  be  for 
aid  to  families  of  members  "or  assigns,"  is  not  limited  to  the 
widow  to  the  exclusion  of  distant  relatives,  no  children  having 
survived.^"'^  Under  a  provision  in  the  charter  that  the  fund 
shall  be  payable  to  "legal  representatives"  of  the  insured,  and  a 
provision  in  the  by-laws  specifies  that  in  case  of  a  failure  to  des- 
ignate a  beneficiary  the  fund  shall  be  payable  to  the  member's 
"legal  representatives,"  it  is  held  that  if  a  person  designates  a 
beneficiary  under  a  mutual  benefit  certificate,  and  the  benefi- 

=»'  Walter  v.  Hensel,  42  Minn.  204;  44  N.  W.  Rep.  57. 

'"*  Sulz  V.  Mutual  Res.  Fund  L.  Assn.,  145  N.  Y.  563;  65  N,  Y,  St. 
Rep.  513. 

»»'  iScbultz  V.  Citizens'  Mut.  L.  Ins.  Co.,  59  Minn.  308;  61  N.  W.  Rep. 
321. 

">"  Griswold  v.  Sawyer,  125  N.  Y,  411;  35  N.  Y.  St.  Rep.  396;  26  N. 
E.  Rop.  4G4. 

="  Sulz  V.  Mutual  Res.  Fund  L.  Assn.,  145  N.  Y.  563;  65  N.  Y,  St. 
Rep.  513. 
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ciary  dies  before  the  member,  tlie  fund  will  be  payable  to  the 
legal  representatives  of  tbe  member,  and  not  to  those  of  the 
beneficiary.^"^  In  Tennessee,  a  policy  payable  to  "legal  repre- 
sentatives" goes  to  the  widow  and  next  of  kin  under  the  stat- 
ute,^^^  to  the  exclusion  of  creditors,  for  the  executor  and  ad- 
ministrator acquire  no  beneficial  interest  ih.  the  recovery  of  the 
fund.si" 

§  794.  "Resident  Brother"  as  Beneficiary.— "Resident 
brother"  has  not  reference  to  a  member's  legal  residence,  but 
is  intended  to  designate  one  who  at  the  time  of  his  claiming 
benefits  is  within  the  jurisdiction  of  the  tribe.^-*-^ 

§  795.  Son  as  Beneficiary. — It  is  held  in  New  York 
that  the  contract  is  with  the  son  in  his  own  name  and  for  his 
o^vn  benefit,  under  a  policy  on  his  father's  life,  upon  an  applica- 
tion signed  by  both,  the  policy  being  payable  to  ''assured"  after 
the  death  of  the  "insured."  ^^^ 

§  796.  "Survivor." — If  two  persons  are  designated  as 
beneficiaries  in  a  benefit  certificate,  which  provides  that,  "in 
case  of  the  death  of  either,  full  amount  is  to  go  to  the  survivor 
....  if  living;  if  not  living,  to  the  heirs  of  said  member," 
the  fund  is  vested  in  the  two  beneficiaries,  and  upon  the  death 
of  the  member,  and  in  case  one  of  them  subsequently  dies  prior 
to  the  payment  of  the  benefit,  his  share  will  go  to  the  executor, 
and  not  to  the  survivor. ^^^  It  has  been  held  in  Kentucky^^^ 
that  if  two  or  more  persons  are  insured  as  beneficiaries  in  a  reg- 
ular life  policy,  and  subsequently  one  of  them  dies,  his  interest 
wdll  vest  in  the  survivor  or  survivors.     This  does  not,  however, 

•°*  Expressman's  Aid  Sac.  v.  Lewis,  9  Mo.  App.  412.    See  section  in 
this  chaplxvr  on  death  of  beneficiary. 

'">°  Mill  &  V.  Code,  sees.  3135,  3335. 

"»  Rose  V.  Wortham,  95  Tenn.  505;  32  S.  W.  Rep.  458. 

="  Walsh  V,  Cosumnes  Tribe,  I.  O,  of  R.  M.,  108  Cal.  49G,  500;  41 
Pac.  Rep.  418. 

'"  Cyrenius  v.  Mutual  L.  Ins.  Co.,  145  N.  Y.  57G;  65  N.  Y.  St.  Rep. 
520;  40  N.  E.  Rep.  225. 

'1'  Union  Mut.  Assn.  etc.  v.  Montg-omery,  70  Mich.  587;  38  N.  W. 
Rep.  588;  14  Week.  Reai.  877. 

«"  Robinso.n  v.  Duyall,  79  Ky.  S3. 
Joyce,  Vol.  I.— 61 
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seem  to  be  m  conformity  witli  the  doctrine  of  vested  interest 
which  controls  in  regular  life  policies,  for,  as  a  general  rule,  the 
interest  of  the  beneficiaries  under  a  regular  life  policy  is  a 
vested  one,  and  consequently  it  would  follow  that  upon  the 
deatli  of  one  of  the  beneficiaries,  where  several  are  named,  his 
interest  ought  to  go  to  the  persons  entitled  to  claim  under  the 
deceased  beneficiary,  unless  the  intention  of  the  insured  is 
clearly  and  unequivocally  expressed  otherwise.^^^ 

§  797.  "Trustees" — "In  Trust." — If  a  person  procures 
a  policy  of  insurance,  and  signs  the  application  as  trustee  for  his 
children,  and  it  is  so  designated  in  the  policy,  the  children  will 
have  a  vested  interest  therein,  which  cannot  be  defeated  by  a 
surrender  of  the  policy,  and  the  procuring  of  a  new  one  w'hich 
is  a  mere  continuation  of  the  first.  In  sucb  case,  the  children 
will  be  entitled  to  the  proceeds  of  the  second  policy.^^^  A 
member  who  lias  designated  his  wife  as  beneficiary  may  surren- 
der the  certificate  and  procure  anot;her  payable  to  her  in  trust 
for  herself  and  children,  and  this  will  constitute  no  fraud  upon 
the  wife's  creditors  since  she  has  no  vested  rights  in  the  certifi- 
cate.^^^  A  person  who  has  procured  a  policy  of  life  insurance 
payable  to  his  wife,  in  trust  for  her  and  her  children,  may  sub- 
sequently, while  insolvent,  surrender  said  policy  with  her  con- 
sent, and  procure  a  paid-up  policy  payable  to  her,  and  this  will 
not  be  presumed  to  be  in  fraud  of  his  creditors.^^®  An  agree- 
ment by  a  married  woman  to  whom  a  policy  of  insurance  on 
ber  husband's  life  has  been  assigned,  that  upon  his  death  half 
of  the  proceeds  shall  be  held  in  trust  for  her  daughter,  does 
not,  by  reason  of  her  coverture,  bar  her  right  to  the  recovery 
of  the  whole  amount  of  the  policy. ^^^ 

§  798.  "Widow  and  Children" — Proceeds  Paid  to 
Administrator — Extent  of  His  Liability.— Where  a  policy  of 

»"  See  Wilburn  v.  Wilburn,  83  Tnd.  55. 

"«  Garner  v.  Gennania  L.  Ins.  Co.,  110  N.  Y.  266;  1  L.  R.  Annot. 
256.  It  is  said  in  Robinson  v.  Duvall,  79  Ky.  S3,  that  the  renewal  of 
the  certificate  is,  in  a  certain  sense,  a  new  contract. 

«"  Schillinger  v.  Boes.  85  Ky.  357;  3  S.  W.  Rep.  42T. 

«'  Foster  v.  Brown,  65  Ind.  234. 

«»  Love  V.  Love,  5  Pa.  (L.  ed.)  334;  11  Cent.  Rep.  4lO. 
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life  insurance,  expressed  under  the  Massacliusetts  statute  to  be 
for  the  benefit  of  tlie  widow  and  cliildren  of  assured,  is  made 
payable  u^^on  his  death  to  his  administrator,  the  administrator 
is  liable  to  a  surviving  child  for  the  child's  share  of  the  amount 
of  the  policy  collected  by  him  from  the  insurers  as  for  money 
had  for  the  child's  use.  But  he  may  deduct  from  such  amount 
his  expenses  of  collecting  the  same,  which  may  include  the  ex- 
penses of  taking  out  administration  in  Massachusetts,  if  this 
is  the  only  estate  of  the  deceased  in  that  commonwealth.^-^ 

§  799.  "Widow  and  Children"  —Proceeds  Paid  to  Ad- 
ministrator of  Insured  a  Trust  for  Widow  and  Children. 

"Where  a  policy  of  life  insurance  expressed  to  be  for  the  benefit 
of  the  widow  and  children  of  the  assured  is  made  payable  upon 
his  death  to  his  administrator,  the  amount  of  such  insurance  is 
not  general  assets  when  it  comes  into  the  hands  of  the  adminis- 
trator, and  is  not  liable  to  the  payment  of  debts,  or  to  distribu- 
tion under  the  will  of  the  deceased  or  the  law  of  his  domicile. 
It  is  a  trust,  and  the  trustee  has  no  duty  with  respect  to  the 
money,  but  to  immediately  pay  it  over  to  the  cestuis  que 
trust.321 

§  800.  "Widow  and  Children" — Afterward  in  Order 
Named. — Under  a  provision  in  the  charter  of  a  mutual  bene- 
fit society  that  the  fund  to  which  the  member's  family  is  en- 
titled shall  be  paid  as  may  be  designated  in  the  application  for 
membership,  and  this  being  rendered  impossible  it  shall  go 
first  to  the  "widow  and  infant  children"  and  afterward  in  the 
order  named,  the  fund  will  be  paid  to  the  widow,  where  the 
member  directs  that  the  benefit  be  paid  as  he  may  designate 
in  his  will,  and  he  dies  intestate  leaving  no  children.^-^ 

§  801.  "Widow,  Orphans,  or  "Heirs." — Where  the  char- 
ter or  by-laws  provide  that  in  case  the  member  designates  no 
beneficiary  the  fund  shall  be  payable  to  the  "widows,  orphans, 
or  heirs"  of  a  deceased  member,  the  provision  will  be  construed 

»=•  Gould  V.  Emorson,  99  Mass.  154:  9r,  Am.  Doc.  720. 
»"  Gould  V.  Emorson.  99  Afass.  I.'i4:  90  Am.  Doc.  720. 
«"  Wbiteburst  v.  Whitelnu-st,  S3  Va.  153;  1  S.  E.  Rep.  801. 
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as  making  the  fund  payable  first  to  the  widow,  if  there  be  one, 
and  if  not,  then  to  the  orjDhan,  and  so  on.  In  other  words,  it 
will  be  construed  the  same  as  if  the  provision  read,  "first  tlie 
widow  and  tlien  to  the  orphans  or  heirs, in  the  order  named." ^--^ 
In  some  eases,  the  phrase  "in  the  order  named"  is  inserted  after 
the  clause  designating  the  classes.^^'* 

§  802.      "Widows,  Orphans,  and  Heirs  or  Devisees. — 

A  provision  in  the  charter  or  by-laws  of  a  society  stating  that 
the  object  of  the  society  is  to  aid  the  "widows,  oi-phans,  and 
heirs  or  devisees  of  the  deceased  member,"  will  not  necessarily 
prevent  the  member  from  designating  some  person  as  benefi.- 
ciary  who  is  not  among  the  members  of  his  own  family.^^^ 

§  803.     "Widow  or  Relatives" — Funeral  Benefit. — In 

cases  of  this  character  the  objects  and  purposes  of  the  benefit 
are  important,  and  the  courts  will  give  them  the  effect  contem- 
plated by  the  provisions  relating  thereto.  Thus,  if  the  by  laws 
of  a  benefit  society  provide  for  the  payment  of  a  certain  sum  to 
the  "widow  or  relatives"  of  the  member,  which  fund  is  merely 
for  the  purpose  of  providing  a  decent  burial,  the  widow  will  not 
be  entitled  to  the  benefit  of  the  fund  if  she  is  not  living  with 
her  husband  at  the  time  of  his  death,  and  has  borne  no  share  of 
the  expenses  of  the  burial,  which  have  been  paid  by  one  of  the 
relatives.^^^ 

§  804.  "Wife  and  Children"— "Widow  and  Chil- 
dren"— How  They  Take. — Under  life  policies  and  certificates 
of  membei-ship  in  mutual  benefit  societies  made  payable  to  the 
"wife  and  children,"  the  beneficiaries  will  take  equally  per 
capita  where  their  proportions  in  the  fund  are  not  otherwise 

«'»  Masonic  Mnt.  Rel.  Assn.  v.  McAuley,  2  Mackey  (D.  C),  70;  Ad- 
dison V.  Travelers'  Assn.,  144  Mass.  591.  See  Ballon  v.  Gile,  50  Wis. 
614. 

»=*  Arthur  v.  Odd  Fellows'  B.  Assn.,  29  Ohio  St.  557. 

»=*  LamoDt  V.  Grand  Lodge  Iowa  L.  of  H.,  31  Fed.  Rep.  177.  See 
Highland  v.  Highland,  13  111.  App.  510;  Maneely  v.  Knights  of  Bir- 
mingham, 115  Pa.  St.  305. 

»="  Berlin  B.  Soc.  v.  Marsh,  82  Pa.  St.  ]e<3. 
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specified. ^^'^  So,  also,  will  they  share  equally  when  the  policy 
is  made  payable  to  the  widow  of  the  insured  "for  the  beiietit  of 
herself  and  the  children  of  said  member."  ^-^  In  a  case  in  Ken- 
tucky, ^^^  however,  it  was  held  that  the  fact  that  no  proportion 
was  fixed  did  not  indicate  an  intention  that  they  should  share 
equally  per  capita,  but  that  the  statutory  rule,  under  which 
the  wife  was  entitled  to  one-third  of  the  personalty  and  the 
children  two-thirds,  should  prevail.^^^  The  fact  that  one  of  the 
children  has,  subsequently  to  the  issuance  of  the  policy  or  cer- 
tificate, left  her  father's  house  and  married,  will  not  defeat  her 
right  to  recover  her  share.^^^  But  where,  however,  one  of  the 
children  died  after  suit  was  begun,  on  an  insurance  policy,  un- 
der which  five  thousand  dollars  was  to  be  paid  as  a  benefit  to  the 
assured's  wife  "and  children  equally,"  it  was  held  that  the  wife 
and  remaining  children  were  entitled  to  the  full  sum.  It  ap- 
peared, however,  that  there  was  another  provision  whereby,  in 
the  "event  of  their  prior  death,"  the  fund  was  to  be  payable  "to 
the  legal  heirs  or  devisees."  ^^  The  doctrine  of  this  case  seems 
questionable,  however.^^^  A  policy  of  insurance  does  not  in- 
ure to  the  separate  use  of  herself  and  children  jointly,  when 
taken  out  by  a  wife  on  her  husband's  life,  under  the  Missouri 
statute,  and  payable  to  her  or  her  legal  representatives.^^'*  In  a 
case  which  arose  in  England,335  where  a  policy  was  taken  out 
by  the  insured  for  the  benefit  of  his  "wife  and  children,"  in 
pursuance  of  the  act  of  1870,  it  was  held  that  the  widow  and 
five  children  who  survived  him  would  take  tlie  money  as  joint 
tenants.    In  a  Louisiana  case^^*^  the  wife  and  children  of  assured 

'"  Milliurn  v.  Milburn,  S3  Ind.  .55;  Phoenix  v.  Grand  Lod.co  A.  O. 
U.  W.,  31  Kan.  81;  47  Am.  Rep.  479;  Craffin  v.  Crania.  GG  Me.  517;  22 
Am.  Rep.  588;  Gould  v.  Emerson,  99  Mass.  154;  9G  Am.  Dee.  720. 

'='  Jackman  v.  Nelson,  147  Mass.  300;  17  N.  B.  Rep.  529. 

"»  Kelley  v.  Ball  (Ky.  C.  A.  1892),  19  S.  W.  Rep.  581. 

''»  See  MeLin  v.  Calvert,  78  Ky.  472;  Goslin  v.  Caldwell.  G9  Tenn 
474. 

="'  .Tnckman  v.  Nelson,  147  Mass.  3(X);  17  N.  E.  Rep.  529. 

«'=  Covenant  Mut.  B.  Assn.  v.  Hoffman.  110  111.  G03. 

'"  See  Lane  v.  De  Mets,  59  Him  (N.  Y.),  4G2;  36  N.  Y.  St.  Rep.  798; 
13  N.  Y.  St.  Rep.  347. 

''*  Reed  v.  Painter,  129  Mo.  G74;  31  S.  W.  Rep.  919. 

"'=  In  re  Davies'  Policy  Tnist.s,  L.  R.  Ch.  D.  (1S92),  rnl.  1. 

'==  Tutorship  of  Crane,  47  La.  Ann.  896;  17  S.  Rep.  431. 
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were  made  payees  of  a  policy  of  life  insurance.  Pie  deceased, 
leaving  a  widow  and  two  minor  children,  as  issue  of  his  mar- 
riage, surviving  him.  The  widow  accepted  the  community  of 
acquests  and  gains,  took  possession  of  the  entire  estate  as  sur- 
viving spouse,  and  as  usufructuary  qualified  as  natural  tutrix  of 
the  minoi"s,  and  caused  inventory  to  be  made.  The  property 
inventoried  was  all  community  property.  The  amount  of  in- 
surance money  was  collected  by  the  widow,  and  used  in  pay- 
ment of  community  debts  and  succession  charges,  but  the 
amount  was  not  carried  into  the  inventory  as  an  asset  of  the 
community  property.  It  was  held  that  this  money  inured  to 
the  widow  and  children  in  equal  portions,  share  and  share  alike. 
The  court,  per  Watkins,  J.,  said:  "It  has  been  settled  by  re- 
peated decisions  of  this  court  that  money  which  is  collected 
after  the  death  of  the  husband  and  father  upon  a  policy  of  life 
insurance  made  payable  to  his  wife  and  children,  is  not  an  asset 
of  the  matrimonial  community,  but  of  their  separate  estates.^^'^ 
This  principle  is  recognized  by  the  !N"ew  York  court,  that  state 
being  the  habitat  of  the  insurance  company.^^^  The  last  ex- 
pression of  this  court  upon  the  subject  is  found  in  Stuart  v. 
Sutcliffe.^^^    It  thus  appears  that  the  interests  or  shares  of  the 


»"  Citing  succession  of  Bofenschen,  2i)  Da.  Ann.  711;  Succession  of 
Hearing,  26  La.  Ann.  326;  Succession  of  Clark.  27  La.  Ann.  269;  Pil- 
eher  v.  New  York  L.  Ins.  Co.,  33  La.  Ann.  322;  Succession  of  Kieg- 
ler,  23  La.  Ann.  455;  Putnam  v.  Insurance  Co.,  42  La.  Ann.  739. 

"»  Citing  Barry  v.  Bruno,  71  N.  Y.  62;  Barry  v.  Life  Ins.  Co.,  59 
N.  Y.  587;  Dalton  v.  Wilmer,  52  N.  Y.  312;  refen'ing,  also,  to  Lemon 
V.  Life  Ins.  Co.,  38  Conn.  294;  Life  Ins.  Co.  v.  Burroughs,  34  Conn. 
305;  Chapin  v.  Fellowes,  36  Conn.  132;  Burroughs  v.  Life  Assur.  Co., 
97  Mass.  359;  Knickerbocker  L.  Ins.  Co.  v.  Wiltz.  99  Mass.  159. 

"»  46  La.  Anin.  240,  where  it  was  held  that  a  life  policy  payable  to 
assured,  his  executors,  administrators,  and  assigns,  does  not  con- 
stitute an  asset  of  "the  succession  of  a  living  person,  and  become 
amenable  to  the  denunciation  of  R.  C.  C,  2454."  "The  denuncia- 
tion of  article  2454  of  the  code  is  directed  against  the  sale  of  the 
succession  of  a  living  i>erson,  which  it  declares  not  to  be  the  sub- 
ject of  a  sale;  evidently  because  such  a  sale  would  in  the  very  na- 
ture of  things  be  prospective  and  uncertain;  the  law  declaring  that 
'succession  is  the  transmission  of  the  rights  and  obligations  of  the 
deceased  to  his  heirs'  ":  R.  €.  C.  871,  et  seq.;  Id..  246.  per  Watkins, 
J.,  citing  also  Putnam  v.  Insurance  Co.,  42  La.  Ann.  739.  "In  which 
we  said  on  reason  and  authority  that  as  to  her  (the  wife)  the  com- 
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two  emancipated  minors  were  assets  to  tlieir  separate  estates  re- 
epectively,  and  consequently  tliey  did  not  pass  under  their 
mother's  usufruct,  but  they  did  pass  under  her  -administration 
as  their  natural  tutrix.^'^^  Being  charged  under  the  law  with 
the  care  of  the  persons  of  her  wards,  and  entitled  to  represent 
them  'in  all  their  civil  acts,'  ^^  the  natural  tutrix  was  compe- 
tent, and  authorized  to  collect  the  insurance  money  on  joint  ac- 
count for  them  and  herself,  and  'to  administer  their  estates  as 
a  prudent  administrator  would  do.'  ^^^  The  tutrix  became  thus 
lawfully  possessed  of  the  insurance  money,  but  she  incurred  the 
consequent  legal  obligation  of  making  restitution  and  account 
to  her  pupils  at  the  dates  of  their  respective  majorities.  This  is 
not  denied  on  either  side,  but  a  difference  has  arisen  between 
opponents  and  accountant  with  regard  to  the  amount  of  their 
respective  shares  of  the  insurance  money,  the  widow  claiming 
half  and  opponents  two-thirds.  In  not  one  of  the  cases  re- 
ferred to  was  the  question  presented  or  decided.  But  it  has 
been  frequently  decided  in  other  jurisdictions.  For  instance, 
in  Jackson  v.  ISTelson^^^  it  was  decided  as  follows,  viz:  'It  is 
plain  Mrs.  jSTelson  is  not  entitled  to  hold  this  money  absolutely. 
Even  under  similar  language  in  a  will  the  children  would  have 
a  right  which  they  could  enforce  in  a  court  of  equity.^^^  There 
is  nothing  to  show  that  it  was  intended  that  the  sums  to  be  de- 
voted to  the  benefit  of  the  children  should  be,  in  the  first  in- 


pany's  contract  was  complete  in  its  iocipiency,  and  never  changed 
ttiereafter  with  her  consent.  In  law,  this  policy  inured  to  her  sep- 
arate paraphernal  benefit,  though  not  separate  in  property  from  her 
husband,  the  insured,  and  its  character  of  paraphernal  property 
could  not  be  changed  to  that  of  separate  property  of  the  husband, 
or  that  of  the  community  without  her  consent  lawfully  obtained.  As 
such  it  could  not  be  placed  as  security  for  her  husband's  debts": 
Id.  247,  248.  citing  Succession  of  Kuglen,  23  La.  -Ann.  455;  Pllcher 
V.  New  York  L.  Ins.  Co.,  33  La.  Ann.  322. 

»"  Citing  C.  C.  337. 

«"  Citing  C.  C.  337. 

•"  Citing  C.  C.  337. 

»"  17  N.   E.  Rep.  529. 

°"  Citing  Proctor  v.  Proctor,  141  Mass.  1&5;  6  N.  E.  Rep.  840:  I/or- 
iug  V.  Loring,  100  Mass.  340;  Williams  v.  Bradley,  3  Allen  (Mass.),. 
270.  281.  285;  Rakes  v.  Ward,  1  Hare,  445;  Crockett  v.  Crockett,  1 
Hare,  451;  In  re  Harris,  7  Exch.  344. 
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Stance,  determined  by  her,  in  her  discretion,  subject  to  account- 
ability. There  are  no  words  sajdng  it  shall  be  at  her  disposal  for 

their  benefit,  or  that  she  is  to  maintain  or  support  them 

In  the  purposes  of  the  lioyal  Arcanum,  children  are  placed  on 
an  equality  ^vith  widows.  There  is  nothing  showing  any  inteu- 
tio-n  to  have  a  permanent  or  continued  trust.  The  words  of  the 
certificate  are  simple:  She  is  to  take  money  "for  the  benefit  of 
herself  and  the  children."  In  many  of  the  cases  under  wills 
there  was  something  to  show,  some  discretion  reposed  in  the 
primary  donee,  or  some  duty  of  support,  or  some  power  of  dis- 
230sal;  but  here  there  is  nothing  of  the  kind.  Several  of  the 
•cases  under  wills  tend  strongly  to  show  that,  under  language 
like  this,  the  widow"  and  children  Avould  be  entitled  to  share 
«qually.^^^  In  the  present  case,  in  view  of  the  circumstances 
and  of  the  bald  language  used  in  the  certificate,  we  cannot  go 
behind  the  plain  words,  and  are  of  the  opinion  that  Mrs.  Nelson 
and  the  three  children  are  each  entitled  to  one-fourth  part  of 
the  money? '  It  will  be  observed  that  the  tenns  of  the  certifi- 
cate of  membership  involved  in  that  case  are  almost  identical 
with  the  terms  of  the  policy  of  insurance  that  we  have  under 
consideration  here.  In  Felix,  Guardian,  v.  Ancient  Order 
United  Workraen,^*^  the  Kansas  court  held  that  a  policy  of  life 
insurance  which  provides  that  the  insurance  money  shall  'be 
paid  to  the  "udfe  and  children'  of  the  assured  'without  designat- 
ing in  what  portions  the  same  shall  be  paid  ....  should  be 
paid  to  his  wife  and  children  equally,  each  should  receive  an 
equal  share,  or,  in  other  words,  each  should  receive  one-fourth 
of  such  fund.  This  is  the  natural  construction  of  the  lan- 
guage.' In  that  case  there  were  three  children  of  two 
different  marriages.  In  Hamilton  v.  Pitcher^^^  it  was  held 
that  a  deed  'to  Mrs.  Pitcher  and  her  children'  passed  a  title 
to  them  as  grantees,  and  that  'they  took  as  tenants  in  com- 
mon; id  certum  est  quod  certum  reddi  potest.  Mrs.  Margaret 
W.  Pitcher,  being  a  tenant  in  common  with  her  existing  chil- 

»"  Citing  Jones  v.  Foote,  137  Mass.  543;  Loring  v.  Loring,  100  Mass. 
340;  Proctor  v.  Proctor,  141  Mass.  165;  6  N.  E.  Rep.  849;  Jubber  v. 
Jubber,  9  Sim.  503. 

»*»  1  Pac.  Rep.  281. 

**■  53  Mo.  334. 
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dren,  had  a  sliare  in  tlie  lot  equal  to  one  of  the  children.'  In 
Taylor  v.  Hill  ^'*^  the  Wisconsin  court  held:  'As  to  shares  which 
the  widow  and  children  are  entitled  to  take  under  the  policy,  we 
are  clearly  of  the  opinion  that,  in  the  absence  of  any  designa- 
tion in  the  policy  of  inequality  in  the  shares,  all  the  benefi- 
ciaries shared  equally.'  In  New  York  Life  Insurance  Company 
V.  Ireland  ^'^^  the  Texas  court  announced  a  similar  principle.  If 
we  are  to  follow  the  course  of  jurisprudence  of  other  states — 
and  there  is  no  reason  why  we  should  not  upon  a  homogeneous 
subject — we  must  maintain  the  correctness  of  the  judgment  ap- 
pealed from  on  this  question.  There  is  no  analogy  between  the 
principle  stated,  and  that  governing  the  inheritance  of  forced 
heirs  and  the  settlement  of  the  legal  community  under  our 
code,  because,  in  the  former  case,  the  mother  and  widow  is  not 
an  heir;  and  in  the  latter,  the  death  of  the  father  only  passes 
his  undivided  share  in  the  property.  It  bears  a  closer  analogy 
to  that  controlling  the  universal  legacy. ^^'^  ....  Our  conclus- 
ion is  to  treat  the  question  as  res  nova,  and  align  our  decision 
with  those  decisions  we  have  quoted  from  other  states,  and  af- 
fiiTH  the  judgment  -recognizing  the  tutrix  and  opponents  as  en- 
titled to  equal  shares  of  one-third  to  each  in  the  proceeds  of  the 
policy  of  life  insurance." 

§  805.  Wife  and  Children- -Construction  of  Contract 
by  Parties  and  Beneficiaries. — If  all  the  parties  to 
the  contract  and  the  wife  and  guardian  of  the  child  have  con- 
strued its  terms  as  meaning  that  the  wife  and  children  share 
equally,  the  question  whether  the  policy  is  only  payable  to  the 
children  in  case  of  the  wdfe's  death  before  her  husband  will 
not  be  considered  by  the  court  in  proceeding  against  the 
guardian.^^^ 

§  806.  Wife  and  Daugrliters— Survivor — Who  Entitled 
to  Fund. — If  the  policy  designates  the  wife  and  two  daugh- 
ters as  beneficiaries,  and  is  for  their  "express  benefit,"  they 

««  56  N.  W.  Ren.  738. 

»«  14  S.  E.  Rep.  617. 

«"  Citins  R.  C.  C.  1606,  1609. 

•*^  Taylor  v.  Hill,  86  Wis.  99;  56  N.  W.  Rep.  738. 
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will  be  entitled  to  share  equally,  and  tlieir  rights  are  transmis- 
sible, but  where  only  one  daughter  survives,  she  is  held  en- 
titled to  her  third,  and  also  to  another  third  as  legatee  under 
her  mother's  will,  the  remaining  third  being  held  to  pass  to  the 
other  daughter's  heir.^^^ 

§  807.  "Wife,  if  Living:,'*  and  "if  Not  Living:,  to  Chil- 
dren."—  If  there  is  a  provision  that  the  proceeds  of 
the  policy  or  certificate  shall  be  payable  to  the  wife  "if  living," 
and  "if  not  living,  to  her  children,"  she  \\dll  be  entitled  to  the 
fund  if  she  survives  her  husband,  but  in  case  she  does  not  sur- 
vive him,  those  children  who  are  living  at  the  time  of  her  death 
will  be  entitled  to  recover,  and  if  any  child  who  died  prior  to 
her  death  has  left  any  surviving  children,  these  children  will 
not  be  entitled  to  any  portion  of  the  proceeds.  Those  children 
who  are  living  at  the  time  of  the  wife's  death  will  be  vested 
with  all  interest  in  and  right  to  the  fund.^^^  But  where  a  wife 
insured  the  life  of  her  husband,  the  amount  payable  to  herself 
if  living,  if  not  li\ang  then  to  their  children,  and  she  died  be- 
fore her  husband,  and  one  of  the  children  died  before  him, 
leaving  a  child,  it  was  held  that  a  transmissible  interest  vested 
in  the  children  upon  the  issuing  of  the  policy,  and  that  the  child 
of  the  deceased  child  took  by  descent  the  interest  of  its  parent, 
and  was  entitled  to  the  portion  of  the  fund  which  the  parent 
would  have  received  if  living.^^^  In  a  case  in  aSTew  Hamp- 
shire,^"*^  the  wife  having  died  prior  to  her  husband,  it  was  held 
that  the  child  of  her  deceased  child,  who  survived,  would  take 
C.'s  share,  while  the  widow  of  insured's  son,  who  survived, 
would  receive  nothing.  AYhere  a  policy  was  issued  payable  to 
the  wife  if  living,  and  if  not  to  "their  children,"  and  the  wife 
died  before  her  husband,  leaving  one  child,  and  the  insured 
subsequently  married,  and  had  another  child  by  his  second 

»'  So  held  in  Small  v.  Jose,  86  Me.  120;  29  Atl.  Rep.  976. 

'"  Walsh  V.  Mutual  L.  Ins.  Co.,  133  N.  Y.  408;  4.5  N.  Y.  St.  Rep.  123; 
31  N.  E.  Rep.  228;  overruling  39  N.  Y.  St.  Rep.  710;  01  Hun  (N.  Y), 
91.  See  Lane  v.  De  Meto,  59  Hun  (N.  Y.),  402;  36  N.  Y.  St.  Rep.  798; 
13  N.  Y.  St.  Rep.  347. 

"•■^  Continental  L.  Ins.  Co.  v.  Palmer.  42  Conn.  00. 

*«  Conuecticut  M.  L.  Ins.  Co.  v.  Fish,  59  N.  H.  12G. 
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vdie,  it  was  lield  that  tlie  child  by  the  first  wife  was  entitled  to 
the  entire  amount  of  the  insurance. ^'^^  If  a  policy  of  insurance 
has  been  issued  on  the  life  of  a  husband  payable  to  his  wife,  or, 
in  event  of  her  death  before  him,  to  their  children,  and  she 
dies  leaving  him  surviving,  if  he  surrenders  the  policy  and 
takes  out  another  in  his  own  name  for  the  same  amount,  for  his 
sole  benefit,  pajdng  the  same  premium,  the  new  policy  being 
dated  back  so  as  to  be  of  the  same  date  as  the  old  one,  the 
children  must  be  held  to  have  advanced  the  consideration  for 
the  new  policy,  and  they  are  entitled  to  the  avails  thereof  upon 
his  death,  in  preference  to  his  creditors.'"^^^^  Under  a  code  pro* 
vision  that  the  wife  may  insure  the  life  of  her  husband,  free 
from  all  claims  by  his  creditors  or  personal  representatives,  and 
that  the  same  shall  be  payable  to  her  if  she  survives  him,  but 
if  not,  it  may  be  niiade  payable  to  their  children ;  it  is  held^^''^ 
that  tlie  interest  of  the  wife  is  contingent  upon  the  death  of 
her  husband,  and  that  the  children  will  not  take  the  proceeds 
unless  there  is  an  express  provision  to  that  effect.^^^ 

§  808.  Wife  or  any  Wife  That  may  Survive,  and 
Minor  Children. — If  a  life  policy  is  payable  to  the  "wife  of" 
the  member,  her  Christian  name  being  given,  "or  any  wife 
that  may  survive  him,  and  minor  children  living  at  the  time 
of  his  death,"  and  the  member  marries  a  second  time,  and  dies, 
leaving  a  widow,  and  minor  children  by  both  wives,  the  policv 
refers  to  all  the  minor  children  living  at  his  death,  and  the 
persons  named  take  per  capita.  The  fund  is  no  part  of  the 
assets  of  the  estate  of  deceased,  and  the  law  of  descents  and 
distributions  has  no  application.^^^ 

•»*  T^ockwood  V.  Bishop,  51  How.  Pr.  (N.  Y.)  221. 

"'a  Cliapin  v.  Fellowes.  30  Conn.  132. 

»'  Tompkins  v.  Levy,  S7  Ala.  2G3;  6  S.  Rep.  346;  under  Ala.  Code 
1870.  sees.  2733.  2734. 

^'  But  see  section  in  this  chapter  as  to  vested  interest  in  life  pol- 
icy. 

"»  So  held  in  Heydenfeldt  v.  Jacobs.  107  Cal.  373;  40  Pac.  Rep. 
492;  citin.s:  Felix  v.  Grand  Lodge  A.  O.  U.  W..  31  Kan.  SI:  47  Am. 
Rep.  479  (a  case  of  beneficiary  certificate);  Campbell  v.  Wiggins, 
Rice  Eq.  (S.  C.)  10.    See  sec.  S.30,  herein. 
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§  809.  "Wife"  or  "Widow"  as  Beneficiary.— If  a  per- 
son procures  a  policy  of  life  insurance  and  names  his  wife  as 
beneficiary  therein,  her  interest  in  the  policy  is  a  vested  one,^^" 
and  a  suiTonder  of  the  policy  by  the  husband  is  inoperative  as 
to  her,^^^  it  inures  to  her  sole  and  separate  use  and  benefit,^^^ 
and  the  member's  administrator  cannot  recover  a  death  bene- 
£^363  rj^-^Q  widow  is  entitled  to  the  benefits  where  the  mem- 
ber fails  to  designate  the  beneficiary,  and  the  by-laws  of  the 
society  provide  that  benefits  shall  be  payable  to  the  person 
designated  at  the  time  or  subsequently,  "otherwise  to  my 
wife."  364 

§  810.  When  Wife  Entitled  against  Husband  to  Pro- 
ceeds of  Surrender  Policy. — The  wife  is  entitled,  as  against 
her  husband,  to  the  proceeds  of  a  surrender  of  a  policy  made 
under  the  statute  on  her  husband's  life  for  her  benefit,  he  be- 
ing largely  indebted  to  her,  and  she  paying  all  the  premiums 
after  the  fijst.^^^ 

§  811.      Wife's  Ri!2rhts — Delivery  of  Policy  as  Security. 

A  wife's  contingent  interest  in  a  policy  on  her  husband's  life 
for  her  benefit,  or,  in  case  of  her  death,  then  for  her  children, 

"•  Kentucky  etc.  Mas.  L.  Ins.  Co.  v.  Miller,  13  Bush  (Ky.),  489; 
Packard  v.  Connecticut  Mut.  L.  Ins,  Co.,  9  Mo.  App.  469. 

»"  Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156. 

»"  Evans  v.  Opperman,  76  Tex.  293;  13  S.  W.  Rep.  312. 

««>  McNeil  V.  Golden  Cross,  131  Pa.  St.  339. 

*"  Burlinjjton  Vol.  Rel.  Dept.  of  C.  B.  &  Q.  Ey.  Co,  v.  White,  41 
Neb.  547;  59  N.  W.  Rep.  747.  751. 

'«*  Sheets  v.  Sheets.  4  Colo.  450;  3G  Pac.  Rep.  310,  opinion  by  Reed. 
J.  "The  wife,  aside  from  the  marital  relation,  had  by  reason  of  the 
advances  of  money  made  to  him  an  insurable  interest  in  the  life  of 
her  husband":  Id.  453;  citing  Cammack  v.  LeAvis,  15  Wall.  (U,  S.) 
643;  Connecticut  Mut.  Ins.  Co.  v.  Luchs,  108  U.  S.  498;  Broekway  v. 
Connecticut  Mut.  Ins.  Co.,  29  Fed.  Rep.  766.  The  court  also  said: 
"Admitting  that  the  husband  paid  one  premium  with  his  own  moiey 
does  not  change  the  contract,  nor  in  any  way  affect  it  (Ti-iston  v. 

Hardy.  14  Beav.  232;  Burridge  v.  Roe,  1  Y.  &  C.  Chy.  183) 

The  wife  was  the  absolute  and  sole  owner  of  the  policy  of  insurance; 
her  title  was  as  absolute  as  that  to  any  other  property  bought  and 
owned  by  her":  Id.  453.  4.54;  citing  Triston  v.  Hardy,  14  Beav.  232; 
Glanz  V.  Gloeckler,  104  111.  573. 
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15  only  pledged  by  a  mere  delivea-y  of  tlie  policy  to  secure  the 
joint  note  of  herself  and  husband,  but  tlie  policy  is  not  assig-ned 
in  such  case  where  it  provides  for   assignment   only  by  writ- 

§  812.  When  Wife  lias  Only  Equitable  Lien. — If  sums 
are  advanced  for  assessments  on  a  policy  on  another's  life,  un- 
der an  agreement  that  the  one  making  such,  advances  sball  hold 
the  policy  as  security  for  their  repayment,  and  his  ^vife's  name 
is  inserted  in  the  policy  merely  to  make  the  security  more  ef- 
fectual, the  wife  has  only  an  equitable  lien  to  the  amount  of 
her  husband's  advances.^^^ 

§  813.  Wife's  Rights  Where  Husband's  Misrepre- 
sentations   Induce    her    to     Join     Assignment.  —  If   an 

assignment  as  collateral  security  of  a  policy  on  the  husband's 
life,  is  made  by  him  and  his  wife,  who  is  the  beneficiary,  and 
the  assignee  has  acted  in  good  faith,  without  knowledge  of 
claimed  misrepresentations  made  by  the  husband  to  his  wife, 
as  to  the  amount  of  his  indebtedness,  she  cannot  avail  herself 
of  such  misrepresentations  as  against  said  assign ee.^^* 

§  814.  "Wife"— Effect  of  Payment  to  Woman  Desig- 
nated as  Wife  While  Lawful  Wife  Living.— If  the  society,  in 
good  faith,  pays  the  fund  to  a  woman  to  whom  the  insured 
has  directed  payment,  and  in  such  direction  has  designated  her 
by  name  as  his  wiie,  this  will  operate  as  a  bar  to  any  claim 
on  the  part  of  the  lawful  widow  of  the  member  against  the 
society.  ^"^^ 

■"*  So  held  in  Trarelers'  Ins.  Co.  v.  Healey  (N.  Y,  S.  C),  86  Hun 
(N.  Y.).  524;  67  N.  Y.  St.  Rep.  686. 

"""  McDonald  v.  Humphries,  56  Ark.  63.  The  certificate  was  in  the 
American  Legion  of  Honor,  a  mutual  life  insurance  society.  Under 
the  by-kiws,  certificates  could  only  be  issued  for  "the  benefit  of  the 
member's  family  or  those  do]iendent  upon  him  for  support."  It  was 
admitted  that  the  wife  of  the  holder  of  the  policy  (the  wife 
being  pnyee)  was  not  within  said  class. 

»"  So  held  in  Kulp  v.  Brant.  162  Pa.  St.  222:  29  Atl.  Rep.  729. 

"»  So  held  in  Supplee  v.  Knights  of  Birmingham  (Pa.),  IS  Week, 
Not.  Cas.  280.    See  Heciion  816,  herein. 
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§  815.  "Wife"  as  Beneficiary— No  Marriage  Cerenic 
ny  Performed. — Though  there  may  never  have  been  any  niar«. 
riage  ceremony  performed,  jet  if  a  woman  and  man  have  lived 
together  as  man  and  wife,  and  under  the  laws  of  the  state  in 
which  the  J  have  so  resided  thej  are  recognized  as  man  and 
wife,  the  woman  will  take  as  beneficiary,  under  a  policy  issued 
to  the  man  insuring  his  "wife"  as  beneficiary,  or  under  the 
general  provision  of  a  charter  making  the  fund  payable  to  the 
"wife."  370 

§  816.  "Wife  or  "Widow"  as  Beneficiary  Where  In- 
sured has  Married  When  Lawful  Wife  liiving-. — In  two  cases 
in  JSTew  York^^i  the  question  has  arisen  as  to  who  is  entitled  to 
the  funds,  upon  the  death  of  a  member  of  a  mutual  benefit 
society,  imder  a  certificate  which  is  payable  to  the  wife  or 
^vidow  of  the  member,  where  it  appears  that  the  member  had 
a  lawful  wife  living  at  the  time  of  his  pretended  marriage  to 
the  woman  with  whom  he  was  living  at  the  time  of  his  death. 
Although  in  one  of  these  cases^^s  j^  was  held  that  the  woman 
with  whom  the  member  was  living  at  the  time  of  his  death 
could  recover,  yet  this  cannot  be  considered  as  decisive  of  the 
question  under  all  circumstances.  There  are  several  elements 
which  enter  into  the  consideration  of  the  question.  If  it 
cloferly  appears  that  the  society  has  recognized  the  woman  as 
the  beneficiary  who  wdll  be  entitled  to  the  proceeds,  then 
she  may  recover.  Though  the  by-laws  provide  that  the  fund 
shall  be  payable  to  the  wife  or  widow  of  the  insured,  and  thus 
may  contemplate  the  lawful  wido'W,  it  does  not  prevent  the  so- 
ciety from  recognizing  one  as  beneficiary  who  may  be  occu- 
pying the  relation  of  wife  to  the  insured.  On  the  other  hand, 
the  provision  can  reasonably  be  said  to  have  presumably  in 
contemplation  only  the  lawful  \vife  or  widow  of  the  member. 

»™  See  Watson  v.  Centennial  Mut.  L.  Assn.,  21  Fed.  Rep.  698. 

•"  S'tory  V.  Williamsiburgh  Mas.  B.  Assn.,  9o  N.  Y.  474.  In  tliis 
case  the  woman  with  -whom  the  insured  was  living  at  the  time  of 
h-ls  deaith  was  held  entitled  to  recover:  Schnoolr  v.  Independent  Oi-d. 
S.  of  Benj.,  21  Jones  &  S.  (53  N.  Y.  Super.  Ct.)  181.  In  this  case  the 
facts  vrere  held  insufficient  to  warrant  such  a  recovery.  This  last 
ease  distinguishes  the  former.    See  sec.  814,  herein. 

•"  Story  v.  Williamsburgh  Mas.  B,  Assn.,  95  N.  Y.  476. 
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To  enable  a  woman  to  recover  who  is  not  the  member's  legal 
wife,  though  holding  to  him  presumably  the  relation  of  wife, 
it  should  clearly  appear  that  the  society  recogniized  her  as  the 
beneficiary  to  whom  the  fund  should  be  payable.  The  mere 
fact  that  one  has  lived  with  the  member  as  his  wife  does  not 
establish  that  the  society  has  accepted  her  as  beneficiary,  to  the 
exclusion  of  a  lawful  wife  living  when  the  member  deceased. 
So  the  mere  designation  either  in  the  charter  or  by-laws,  or  in 
the  certificate,  that  the  fund  shall  be  payable  to  the  "wife"  or 
"widow"  of  the  meanber,  should  be  construed  as  referring  only 
to  the  lawful  wife  or  widow,  and  the  fact  that  one  is  occupying 
the  relation  of  wife  to  the  insured,  when  he  has  a  former  legal 
wife  living,  should  not  enable  her  to  recover,  thoug'h  she  be- 
lieves herself  the  lawful  wife.  Concubinage  is  not  encouraged 
by  the  courts. ^'^^ 

§  817.  "Wife"  or  "Widow"  as  Beneficiary — Regular 
Life  Policy — Effect  of  Divorce. — It  is  a  general  rule 
in  life  insurance  that  if  a  policy  is  valid  at  its  inception,  it  will 
not  be  avoided  by  a  subsequent  cessation  of  the  insurable  inter- 
est, in  the  absence  of  a  provision  in  the  contract  to  that  effect, 
and  provided  the  interest  was  not  merely  a  colorable  one,  sim- 
ply intended  to  avoid  the  rule  as  to  wager  policies.  We  have 
already  seen  that  a  wife  has  an  insurable  interest  in  the  life  of 
her  husband,  and  that  when  a  policy  of  regular  life  insurance 
is  taken  out,  in  which  she  is  named  as  beneficiary,  she  has  a 
vested  interest  in  the  policy;^'*  therefore,  in  accordance  with 
the  above  principles,  it  would  seem  to  follow  that  if  a  policy 
is  taken  out  upon  a  husband's  life,  and  the  wife  is  named 
as  beneficiary  therein,  a  subsequent  divorce  would  not  destroy 
her  rights  under  the  policy.^ '^  This  question,  however,  arose 
in  a  case  before  the  Connecticut  supreme  court,^"^  where  it  ap- 

'"  Bolton  V.  Bolton.  73  Me.  299;  Grand  Lodge  v.  Eisner,  2G  Mo. 
App.  108;  Schnook  v.  Independent  Ord.  S.  of  Benj.,  21  Jones  &  S.  (53 
N.  Y.  Super.  Ct.)  181. 

"*  See  section  in  this  chapter  as  to  vested  interest. 

•"  Insurance  Co.  v.  Schaffer,  94  U.  S.  457;  McKee  v.  Insurance 
Co.,  28  Mo.  383;  .^tna  L.  Ins.  Co.  v.  Mason,  14  R.  I.  583. 

"•  rhocnix  L.  Ins.  Co.  v.  Dunham,  46  Conn.  79. 
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peered  that  a  liiisband  procured  a  policy  on  liis  life  payable  to 
liis  wife,  for  her  sole  use,  or,  in  case  of  her  death  before  his, 
to  their  children;  the  charter  of  the  insurance  company  pro- 
viding for  such  insurance  and  protecting  the  interests  of  the 
beneficiaries.  The  policy  was  issued  to  the  wife  and  delivered 
to  and  kept  by  her.  She  obtained  a  divorce  seven  years  after, 
and  afterward,  without  his  knowledge,  surrendered  the  policy 
to  the  company  and  took  a  paid-up  one,  conforming  in  all  re- 
spects to  the  original.  The  husband  had  paid  the  annual  pre- 
miums excej)t  the  one  next  preceding  the  divorce,  which  was 
paid  by  her.  There  were  no  children.  She  died  soon  after, 
and  a  little  later  he  also  deooased,  and  it  was  held  that  her  rep- 
resentatives, and  not  his,  were  entitled  to  the  insurance  money. 

§  818.  "Wife"  or  "Widow"  as  Beneficiary — Mutual 
Benefit  Certificate — Effect  of  Divorce.— The  effect  of 
divorce  seems  to  be  to  terminate  the  relation  of  "wife"  under 
a  mutual  benefit  certificate,  so  that  if  a  wife  is  designated  and 
she  obtains  a  divorce,  she  loses  her  right  to  claim  any  part  of  the 
fund.  This  rule  rests  on  the  ground  that  the  status  of  the  ben- 
eficiary, being  the  sole  inducement  for  tlie  insuTance,  the  ob- 
ject of  the  benefit  is  and  always  remains  in  the  person  filling 
that  particular  status,  and  the  name,  when  given,  is  a  mere 
descriptive  designation.^^^  And  this  rule  has  been  supported 
where  the  payment  of  the  fund  is  limited  to  the  "heirs  or 
members  of  his  family."  ^'^^  In  this  case  the  court,  per  Knowl- 
ton,  J.,  said:  "There  must  then  be  a  relation  to  the  deceased, 
such  as  is  contemplated  by  the  agreement  of  association  and 
the  by-laws  relating  to  payment,  and  this  view  is  strengthened 
by  a  consideration  oi  the  statute  under  which  the  association 
was  organized.^^^  At  the  time  of  the  death  of  L.  E.  Taylor, 
his  former  wife,  Etta  A.  Taylor,  was  not  a  member  of  his  fam- 
ily, nor  one  of  his  heirs,  but  her  connection  \vith  him  had  been 
severed  by  the  divorce.     "VVe  therefore  think  she  had  lost  her 

'^  Order  of  Ky.  Conductors  of  America  v.  Lally  (St.  L.  C.  A.  1894) 
3  Mo.  Leg.  News.  136. 

»^»  Tyler  v.  Odd  FpHoavs'  Mut.  Rel.  Assn..  U~,  Mass.  1.3-1. 

«"  Pub  Stat.,  c.  115,  sees.  2,  8;  Elsey  v.  Odd  Fellows'  Eel.  Assn., 
142  Mass.  224. 
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rights  under  t"he  designation  of  her  former  husband,  and  was 
not  entitled  to  anything  from  the  defendant  association  after 
his  death."  ^^^  The  insured,  before  his  death,  also  changed 
the  beneficiary.  So  in  a  case  in  the  Missouri  court  of  appeals 
it  is  held  that  if  the  articles  of  incoi-poration  of  a  benefit  so- 
ciety provide  that  the  proceeds  of  a  benefit  certificate  shall  be 
payable  in  accordance  with  the  will  of  the  insured,  and  if  there 
is  no  will,  then  to  his  widow,  his  child,  or  children,  or  to  his 
mother,  a  divorced  wife  is  not  enttled  to  the  proceeds  of  a  cer- 
tificate made  payable  to  the  wife,  especially  where  she  has 
married  another.^-*- 

§  819.  Articles  of  Separation. — Articles  of  separa- 
tion executed  subsequently  to  naming  the  wife  as  beneficiary 
do  not  preclude  her  recovering  the  fund,  even  though  there  is 
an  attempted  transfer  by  will  and  assignment.^^^ 

""  Id.  136. 

«"  Order  of  Railway  Conductors  v.  Koster,  55  Mo.  A  pp.  186.  That 
divorce  terminates  rights  of  "wife"  in  fund,  see  Schonfield  v.  Turn- 
er, 75  Tex.  324;  7  L.  Rep.  Annot.;  19  Ins.  L.  J.  238;  American  Legion 
of  Honor  v.  Smith,  45  N.  J.  Eq.  466;  Order  of  Ry.  Conductors  of 
America  v.  Lally  (St.  L.  C.  A.  1894),  3  Mo.  Leg.  News,  136. 

»»^  Jinks  V.  Banner  Lodge,  139  Pa,  St.  414;  affirming  37  Pa.  L.  J. 
(Pa.)  446. 

JoYCB,  Vol.  I.— 62. 
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§  842.    Lien  of  assignee  on  paid-up  policy. 

§  843.    Where  wife  joins  in  assignment  of  policy  on  husband's  life. 

§  844.    Same:  Statute  forbidding  married  women  becoming  surety. 

§  S45.    Assignment  by  wife  of  policy  on  husband's  life. 

§  846.  Classes  entitled  to  benefit  fund,  control  in  case  of  assignment: 
Benefit  certificate. 

§  847.    Effect  of  provision  in  certificate  permitting  assignment. 

§  848.    Beneficiary  charged  with  notice  of  contents  of  policy. 
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certain  date— If  not,  to  beneficiary  designated. 

I  852.  Maturity  of  policy  when  beneficiary  reaches  certain  age- 
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§  853.  Policy  cannot  be  sun-endered  without  consent  of  beneficiary 
in  life  policy. 

§  854.  Sui-render  of  policy  avoided  for  mental  incapacity. 
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§  855.    Where  minor  children  beneficiaries:  Their  consent  to  surren- 
der of  policy  by  insured  not  binding  upon  them. 

§  856.    Policy  to  wife  and  children:  Death  of  wife— Her  executor  no 
power  to  surrender  policy. 

§  857.    "Wife  and  children":  Wife  deceased   at  time  of   issuance  of 
paid-up  policy. 

§  8.58.    Rights  of  creditors  of  insured:  Regular  life  policy. 
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dren as  beneficiaries. 

§  863.    W'hen  bequest  by  wife  will  not  pass  interest  in  policy  on  hus- 
band's life. 

§  8G4.    Tontine  policy:  Where  beneficiary  not  bound  by  action  of 
company's  oflucers. 

§  865.    Suspension  of  member:  Right  of  beneficiary  to  recover. 

§  866.    Funeral  benefit,  who  entitled. 

§  867.    Beneficiary:  Benefits  payable  in  case  of  sickness  or  disability: 
Insanity  of  member. 

§  868.    Railroad  relief  association:  Provision  for  release  of  company 
For  damages  ■n^hen  beneficiary  does  not  recover. 

§  869.    Beneficiary  not  liable  for  premiums  paid  by  stranger. 

§  870.    Payment  assessments  by  beneficiary  gratuitous. 

§  871.    Amoimt  of  policy  and  premiums  may  be  advancement  to  ben- 
eficiary. 

§  872.  Payment  of  benefit  fund. 

§  873.    Beneficiary  entitled  to  fund— Fund  cannot  be  garnished. 

§  874.    'J'wo  or  more  beneficiaries — .Toint  tenancy. 

§  875.    Beneficiary  may  sue  on  policy. 

§  876.    Where  money  due  beneficiary  has  been  paid  administrator  of 
assured. 

§  877.  Right  of    beneficiary:  Premiums  paid    with    misappropriated 
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to  certain  classes. 

§  879.    Statutes:  Beneficiaries:  Wife  and  children. 
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§  825.  Subsequent  Marriagre  of  Insured. — Tlie  xnnr- 
riage  of  the  insured  subsequent  to  the  issuance  of  a  benefit  cer- 
tificate, in  which  some  third  party  is  named  as  beneficiary,  and 
who  under  the  laws  of  the  society  may  be  entitled  to  recover, 
will  not  of  itself  affect  the  right  of  said  beneficiary  to  recover. 
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Thus,  where  a  member  of  a  voluntary  benevolent  association 
named  his  sister  as  beneficiary,  it  was  held  that  his  subsequent 
marriage  and  wi-itten  notification  to  his  wife  that  he  desired  her 
to  have  all  his  effects  did  not  operate  to  divest  the  sister  of  her 
right  to  the  amount.^  So  the  fact  that  a  member  subsequently 
marries  will  not  revoke  a  designation  made  by  the  member 
in  his  application,  where  the  designation  is  within  the  statutory 
provision  and  which  enumerates  those  who  may  be  named  as 
beneficiaries,  and  within  the  constitution  specifying  the  objects 
of  the  society,  and  the  designation  is  one  to  which  the  associa- 
tion has  a  right  to  assent,  and  does  assent.^  And  where  a  person 
designated  his  mother  as  beneficiary  it  was  held  that  his  subse- 
quent marriage  did  not  destroy  her  right  to  recover.^  If,  how- 
ever, the  constitution  of  a  society  provides  for  the  payment 
of  a  fund  to  the  widow,  or,  in  case  of  her  death,  to  her  children, 
and  also  provides  that  if  a  member  is  named  he  may  bequeath 
a  certain  part  of  the  fund  to  one  or  all  of  his  children,  but 
further  provides  that  a  certain  amount  of  it  at  least  must  go  to 
his  widow,  a  subsequent  marriage  of  the  member  will  revoke  a 
designation  to  a  third  party,  and  the  mdow  will  be  entitled  to 
the  fund.^  But  if  under  the  statute  the  wife  and  children 
would  have  been  entitled  to  the  insurance  money,  had  the  pol- 
icy been  taken  out  after  marriage,  it  will  inure  to  their  bene- 
fit if  taken  out  before  marriage.^ 

§  826.  Widow  and  Surviving:  Children — Second  Mar- 
riage.— If  a  life  policy  is  payable  to  insured's  legal  representa- 
tives "for  the  benefit  of  his  widow,  if  any,  and  his  then  surviv- 
ing children,  in  equal  shares,"  a  granddaughter,  child  of  a  de- 
ceased daughter,  is  not  a  beneficiary,  and  will  not  take  as  such 
over  a  widow  by  a  second  marriage  and  a  surviving  daughter.*' 

1  Highland  v.  Highland,  109  111.  366. 

*  Massachusetts  Cath,  Ord.  of  For.  v.  Callahan,  140  Mass.  391;  16 

N.  E.  Rep.  19. 

»  Massachusetts  Cath.  Ord  of  For.  v.  Callahan,  146  Mass.  391;  0 
N.  E.  Rep.  95.  See  Benton  v.  Brotherhood  of  R.  R.  Brakemen  (111. 
1893),  34  N.  E.  Rep.  939. 

*  Sanger  v.  Rothschild,  123  N.  Y.  577;  50  Hun  (N.  Y.),  157;  2  N.  Y. 
St.  Rep.  794. 

»  Rose  V.  Wortham.  95  Tenn.  505;  32  S.  W.  Rep.  458. 
«  Small  V.  Jose,  86  Me.  120;  29  Atl.  Rep.  976. 
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§  827.      Where     Beneficiary    under    Mutual     Benefit 
Certificate  Dies  before  Assured. — Since  the  weight  of    au- 
thority supports  tlie  rule  that  the  interest  of  the  beneficiary 
under  a  mutual  benefit  certificate  is  a  mere  contingency  or  ex- 
pectancy, and  the  insured  may  at  any  time  before  his  death  re- 
voke the  designation,  and  name  a  new  beneficiary,"^  it  would  fol- 
low that  upon  the  death  of  the  beneficiary  neither  his  nor  her 
heir,  nor  a  personal  representative  who  is  not  designated,  will 
have  any  rights  under  the  policy  which  may  be  enforced.     In 
other  words,  the  death  of  a  beneficiary  before  that  of  a  member 
in  this  class  of  associations  terminates  his  contingent  interest  in 
the  fund.^     In  those  cases,  however,  where  it  is  held  that  the 
interest  of  the  beneficiary  under  a  benefit  certificate  is  a  vested 
one,  whether  under  a  statutory  provision  or  otherwise,  the  rule 
would  necessarily  seem  to  be  in  conformity  with  the  doctrine 
of  vested  interest,  or  should  at  least  be  a  rule  analogous  to  that 
which  obtains  under  regular  life  policies.     As  a  general  rule, 
if  a  person  effects  insurance  in  a  mutual  benefit  society  on  his 
life,  making  it  payable  to  his  wife  or  other  beneficiary,  without 
mentioning  the  executors,  assigns,  or  other  representatives  of 
such  beneficiary,  and  he  survives  the  person  designated,  the 
direction  as  to  the    beneficiary  is    thereby  abrogated.^     The 
cases  are  in  harmony  to  the  effect  that  the  intea^est  is  not  a  vest- 
ed one  where  there  is  a  provision  in  the  statute  of  incoi'poration, 
constitution,  charter,  or  by-laws,  or  in  the  benefit  certificate  or 
contract,  giving  the  member  the  right  to  subsequently  appoint 
some  other  person  who  shall  be  entitled  to  the  benefits.     It 
would  also  follow,  as  stated  elsewhere,  that  if  there  is  some 
provision  reserving  to  the  insured  this  right,  the  interest  of  the 
beneficiary  must  be  recognized  as  a  mere  expectancy,  subject 
to  be  defeated  by  the  member.     If  the  mother  is  named  as 
a  beneficiary,  and  she  dies  before  the   member,  he   leaving  a 
widow,  the  latter,  and  not  the  mother's,  estate  is  entitled  to  the 
fund.^*'     So  where  a  mutual  benefit  association,  which  by  its 

'  See  ^ec.  741,  herein. 

»  Wood  V.  Lenawee  Circuit  Judge,  84  Micli.  521. 
»  Given  v.  Wisconsin  O.  F.  M.  L.  Ins.  Co..  71  Wis.  547;  37  N.  W. 
Rep.  817.     See  Jolinson  v.  Vnn  Epps.  110  111.  551. 
"  Artliars  v.  Balrd,  8  Ta.  Co.  Ot.  07. 
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constitution  and  by-laws  conferred  upon  its  members  tlie  right 
to  participate  in  a  beneficiary  fund,  and  '"to  hold,  dispose  of, 
and  fully  control  said  benefit  at  all  times,"  issued  a  certificate 
of  membership  to  a  person,  reciting  that  he  was  entitled  "to  par- 
ticipate in  the  beneficiary  fund  of  the  order  to  the  amount  of 
two  thousand  dollars,  which  sum  shall  at  his  death  be  paid  to 
his  wife,  E.,"  and  the  wife  died  first,  it  was  held  that  she  had 
only  an  expectancy,  dependent  on  her  husband's  will,  which 
did  not  pass  to  her  personal  representative  at  her  death. -^^ 
In  a  case  which  arose  in  Wisconsin-^^  the  wife,  who  was  desig- 
nated as  beneficiary  in  a  benefit  certificate  issued  to  her  hus- 
band, died  before  him,  and  it  was  held  that  the  statu te-^^  per- 
mitting a  husband  to  insure  his  life  and  make  the  policy  paya- 
ble to  his  wife,  to  her  sole  and  separate  use,  did  not  give  her  a 
vested  interest,  which  upon  her  death  could  pass  to  her  per- 
sonal representatives,  as  the  statute  did  not  apply  to  the  certifi- 
cates of  mutual  benefit  societies.^  In  a  later  case  in  the  same 
state,-^^  where  a  person  designated  his  wife  as  beneficiary,  and 
she  subsequently  died,  and  he  married  again,  but  made  no 
change  in  the  designation,  it  was  held  that  the  interest  of  the 
first  wife  was  not  a  vested  one,  and  as  the  society  provided 
for  aid  to  the  "widows,  oqihans,  and  heirs  of  deceased  mem- 
bers," and  that  on  the  death  of  the  member  the  fund  should 
go  to  the  widow  or  designated  heirs,  that  the  widow  would  re- 
ceive the  fund,  and  not  the  children  by  his  first  wife.-^*'  In 
Arkansas,-^^  it  is  held  that  the  interest  of  the  beneficiary  under 
a  mutual  benefit  certificate  is  a  vested  one,  and  will  descend  to 
the  heirs  of  the  beneficiary  upon  the  latter's  death.  A  mutual 
benefit  certificate  which  is  payable  to  the  wife  of  the  member, 

"  Richmond  v.  Johnson,  28  Minn.  447.  See,  also,  Gutterson  v. 
Gutterson,  50  Minn.  278;  52  N.  W.  Rep.  530. 

"  Given  v.  Wisconsin  O.  F.  M.  L.  Ins.  Co.,  71  Wis.  547;  37  N.  W. 
ReD.  817. 

"  Rev.  Stat.  Wis.,  see.  2347. 

"  See  sec.  878-882,  herein  on  statutes. 

"  Riley  v.  Riley,  75  Wis.  464;  44  N.  W.  Rep.  113. 

"  See  sec.  825,  herein.  When  married  woman  beneficiary  dies  be- 
fore her  husband;  children's  rights:  Swan  v.  Snow,  11  Allen  (Mass.), 
324. 

"  Johnson  v.  Hall,  55  Ark.  210;  17  S.  W.  Rep.  874. 
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her  heirs,  or  assigns,  where  she  dies  before  her  husband,  will, 
if  he  neither  marries  again  nor  makes  any  new  designation, 
become  a  part  of  her  estate,  and  he  or  his  estate  will  take  a 
share  equal  to  that  of  each  of  her  children.^  Where  the  fund 
was  made  payable  to  the  mfe  of  the  assured  or  her  legal  rep- 
resentatives, and  she  died  during  his  lifetime,  it  was  held  that 
a  designation  of  a  beneficiary  by  will  was  not  sufficient  to  de- 
feat the  rights  of  the  heirs  of  his  deceased  wife.-^^  If,  how- 
ever, an  insurance  on  the  life  of  a  husband  is  payable  to  his 
wife  or  her  legal  representatives,  and  the  husband  pays  the  pa^- 
miums,  and  he  has  the  right  to  change  the  beneficiary  by  con- 
sent of  the  insurers,  but  the  wife  and  then  the  husband  dies,  it 
is  held  that  the  insurance  money  belongs  to  the  husband's  es- 
tate.20 

§  828.  Where  Beneficiary  Under  Life  Policy  Dies 
Before  Assured. — We  have  already  seen  that  the  benefici- 
ary under  a  life  policy  acquires  a  vested  interest  therein.^^  In 
accordance,  also,  with  the  principle  that  vested  interests  are 
transmissible,  it  would  follow  that  upon  the  death  of  the  bene- 
ficiary, whether  before  or  after  that  of  the  insured,  the  right 
to  the  proceeds  ought  to  pass  by  bequest  or  succession,  as  other 
personal  assets  of  the  beneficiary.^^  So  where  a  husband  in- 
sured his  life  for  his  wife's  benefit,  and  she  died  before  him 
without  disposing  of  her  right  under  the  policy,  the  adminis- 
trator upon  the  wife's  estate  was  held  entitled  to  the  insur- 
ance money.^^     So  it  is  held  in  Connecticut,  where  a  wife  pixj- 

"  MiituaJ  Aid  Soc.  v.  Miller,  107  Pa.  St.  162. 

•»  Olmsted  v.  Masonic  Mut.  B.  Soc,  37  Kan.  93;  14  Pac.  Rep.  449. 

^  Washington  B.  End.  Assn.  v.  Wood,  4  Mackey  (D.  C),  19;  54 
Am.  Rep.  251. 

"  See  sec.  730,  herein. 

"  Drake  v.  Stone,  58  Ala.  1.33.  See  note  11  Am.  St.  Rep.  721, 
"Results  of  the  death  of  a  beneficiary  before  the  death  of  a  person 
whose  life  is  insured." 

-"  Harley  v.  Heist.  86  Ind.  196;  44  Am.  Rep.  285  (noted  in  Small  v. 
Jose,  86  Me.  124;  29  Atl.  Rep.  976).  The  Indiana  ca.se  considers  at 
length  the  transmisslbility  of  such  a  riffht,  noting  Bliss  on  Life  In- 
surance, 2d  ed..  540;  Id.,  sec.  31S;  ITutson  v.  INIerrifield.  51  Ind.  24; 
19  Am.  Rep.  722;  Pence  v.  Makepeace,  (wi  Ind.  .34."*;  Willmrn  t.  WU- 
burn.  83  Ind.  55;  Keller  v.  Oaylnr,  40  Conn.  343:  Chapin  v.  Fellowos, 
36  Conn.  132;  4  Am.  Rep.  49;  Critteudeu  v.  Phwuix  Mut.  L.  Ins.  Co.. 
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cured  a  policy  of  insurance  upon  tlie  life  of  lier  husband;  pay- 
able to  her  if  living,  if  not,  to  her  children,  and  both  she  and 
one  of  her  children  died  before  the  husband,  that  there  was  a 
transmissible  interest  in  the  children  upon  the  issue  of  the  pol- 
icy, and  the  heirs  of  the  deceased  child  took,  and  were  entitled, 
to  a  portion  of  the  amount  insured.^^  And  where  a  father  in- 
sured his  life  for  the  benefit  of  his  infant  daughter,  he  himself 
paying  the  premiums  and  retaining  the  policy,  the  policy  run- 
ning to  the  daughter,  her  executor,  etc.,  it  was  held  that  on  her 
death  the  legal  representative  of  the  daughter  was  entitled  to 
the  possession  of  the  policy.^^  But  where  the  beneficiary  died, 
the  policy  being  on  the  life  of  his  son,  and  the  daughter  after 
her  father's  death,  being  urged  so  to  do  by  defendant's  agents, 
took  out  additional  insurance  on  her  brother's  life,  and  paid 
the  premiums  on  the  policies  until  her  brother's  death,  she 
was  held  entitled  to  the  money  due  on  the  policies.^^  In  a 
case  in  Indiana,  a  wife  holding  a  policy  of  insurance  on  the 
life  of  her  husband  died,  leaving  surviving  her  husband, 
father,  mother,  brothei-s,  and  sisters;  afterward,  the  husband 
died,  leaving  sur\4ving  his  father,  and  also  brothers  and  sis- 
ters, none  of  whom  left  children;  it  was  held  that  the  wife  had 
such  an  interest  in,  and  ownership  of,  the  policy  and  right  to 
the  proceeds  as  would,  on  her  death,  descend  to  her  heirs, 
though  her  husband  had  survived  her.^^  In  a  later  case  in 
the  same  state,^^  where  it  appeared  that  the  insured  had  made 
his  policy  payable  to  himself  and  assigns,  for  the  benefit  of  his 
wife,  and  his  wife  died,  leaving  two  children,  it  was  decided 
that,  under  the  intestate  laws  of  Indiana,  he  was  entitled  to 
one-third  of  the  policy,  and  the  two  children  to  two-thirds. 

41  Mich.  442;  Connecticut  Mut.  L.  Ins.  C'a.  v.  Burroughs,  34  Conn. 
305;  Ruppert  v.  Union  Mut.  Ins.  Co.,  7  Rob.  (N.  Y.)  155;  Ricker  v. 
Charter  Oak  L.  Ins.  Co.,  27  Minn.  193;  38  Am.  Rep.  289. 

"  Continental  L.  Ins.  Co.  v.  Palmer,  42  Conn.  60;  19  Am.  Rep.  530. 
See,  also,  Chapin  v.  Fellowes,  35  Conn.  132;  4  Am.  Rep.  49. 

"  Glanz  V.  Gloeekler,  104  111.  573;  44  Am.  Rep.  94  (two  judges  dis- 
senting). 

="•  Metropolitan  L.  Ins.  Co.  v.  Anderson,  79  Md.  375;  29  Atl.  Rep. 
60« 

*'  Hutson  V.  Merrifield,  51  Ind.  24. 

*»  Hawley  v.  Heiss,  86  Ind.  196. 
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In  an  Iowa  case  it  is  held  that  if  the  wife,  to  whom  or  ''her 
legal  representatives"  the  amount  of  insurance  is  payable  with- 
in a  certain  time  after  the  insured's  death,  or  if  she  should  not 
then  be  living  to  her  children,  and  she  dies  before  the  insured, 
her  interest  ceases,  and  the  term  "legal  representatives"  will  be 
construed  to  mean  some  one  appointed  by  her  'to  receive  the 
fund,  and  not  her  administrator,  so  that  the  creditors  of  her 
estate  have  no  claim  on  the  money. ^  By  a  Maine  statute,^^ 
the  proceeds  of  an  insurance  which  one  has,  according  to  the 
act,  effected  upon  his  own  life,  and  to  the  benefits  of  which 
he  was  entitled  at  the  time  of  his  decease,  make  no  part  of 
his  estate,  but  will  be  distributed  as  therein  provided.  And 
if  such  insurance  be  effected  for  the  benefit  of  the  wife  of  the 
insured,  her  heirs  become  entitled  on  her  death;  upon  their 
death,  during  the  life  of  the  husband,  if  he  be  their  heir  he 
takes,  and  on  his  death  the  fund  takes  the  course  provided  by 
the  statute.^-^  In  a  later  case  in  the  same  state  it  appeared 
that  the  husband,  who  had  procured  a  policy  payable  to  his 
wife,  her  heirs,  executors,  etc.,  had  subsequently,  by  agreement 
with  the  company,  allowed  the  policy  to  lapse,  and  obtained 
a  new  one  payable  to  himself,  the  old  policy  being  a  part  of 
the  consideration  for  the  issuance  of  the  new,  and  it  was  held 
that  the  respective  estates  of  the  husband  and  wife  would 
share  in  the  proceeds  of  the  new  policy,in  proportion  to  the  pre- 
miums paid  respectively  by  each.^-  It  is  decided  in  Ohio  that 
in  case  of  a  life  policy,  where  the  premiums  are  paid  by  assured, 
if  all  the  beneficiaries  die  before  him,  the  policy  reverts  to  him, 
and  becomes  subject  to  administration  and  bequest  as  his  per- 
sonal estate.^^     So  it  is  held  in  Massachusetts^^  that  if  a  policy 

"  In  re  Conrad's  Estate,  89  Iowa,  396;  56  N.  W.  Rep.  535. 

»«  March  21,  1844. 

"  Libbey  v.  Libbey,  37  Me.  359. 

'^  National  L.  Ins.  Co.  v.  Haley,  78  Me.  268;  57  Am.  Rep.  807.  See 
Whiteliead  v.  New  York  L.  Ins.  Co.,  102  N.  Y.  143;  55  Am.  Rep.  7S7. 

'"  Ryan  v.  Rothweiler,  50  Obio  St.  59.^.;  35  N.  E.  Rep.  679.  "While 
there  may  have  been  a  vested  interest.  It  was  an  interest  not  in 
possession,  but  in  e.xpectancy,  liable  to  be  divested  by  the  death  of 
the  beneficiary  before  the  death  of  the  assured":  Id.  601,  per  Bur- 
kett.  J. 

"  Swan  V.  Snow,  11  Allen  (93  Mass.),  224. 
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of  insurance  on  the  life  of  the  husband  is  issued  to  a  married 
woman,  in  consideration  of  the  payment  of  an  annual  pre- 
mium, and  she  dies  before  the  husband,  neither  he  nor  his  ad- 
ministrator will  acquire  any  propea*ty  in  the  policy  by  his  sub- 
sequent payment  of  the  annual  premium,  but  that  it  vests  at 
her  death  in  the  administrator  of  her  estate  for  the  benefit  of 
her  children.  But  under  later  laws  the  proceeds  of  an  in- 
surance policy  payable  to  the  wife  of  the  insured  will,  upon 
her  death  intestate  prior  to  her  husband's,  and  leaving  no  chil- 
dren, belong  to  the  estate  of  the  insured.^^  In  another  case 
it  was  held  that  where  a  policy  is  payable  to  the  children  of  the 
insured,  and  some  of  them  die  before  the  insured,  a  share  of 
their  interest  will  vest  in  him.^^  An  act  of  New  YorP^  pro- 
vides that  a  wife  may  insure  her  husband's  life,  and  if  she  sur- 
vives him  the  insurance  shall  be  paid  to  her,  free  from  the 
claims  of  his  representatives  or  creditors.  And  in  the  case 
of  the  death  of  the  wife  during  the  husband's  lifetime,  the  pol- 
icy may  be  made  payable  after  her  decease  to  her  children  and 
to  their  guardians,  if  under  age.  So  where  such  a  policy  was 
procured  and  made  payable  to  the  wife,  or  in  case  of  her  death 
before  her  husband's  then  to  the  children,  it  was  held  that  she 
having  died  before  him  the  policy  became  vested  in  the  chil- 
dren, and  should  be  paid  to  those  surviving,  and  that  if  any 
had  died  the  shares  of  such  children  should  be  paid  to  their 
administrators.^^  If,  however,  the  wife,  who  is  the  beneficiary 
under  such  a  policy,  dies  intestate,  and  leaves  no  descendants, 
it  is  held  that  the  policy  will  become  vested  in  her  husband 
without  regard  to  the  fact  whether  he  has  reduced  the  chose 
in  action  to  possession  or  not.^^  If  the  wife  to  whom  a  life 
policy  is  payable  dies  before  her  husband,  her  interest,  being 
a  chose  in  action,  passes  to  him  on  her  death,  and  he  has  a  right 
to  assign,  transfer,  or  will  it,  and,  failing  to  do  so,  his  personal 
representatives  may  enforce  the  obligation  as  against  a  repre- 

"  Cole  V.  Knickerbocker  L.  Ins.  Co.,  63  How.  Pr.  (N.  Y.)  442. 
»»  Sheilds  V.  Sharp,  35  Mo.  App.  ITS. 
••■  Act  1840,  sees.  1.  2. 

«»  United  States  Tiinst  Co.  t.  Mutual  B.  L.  Ins.  Co.,  115  N.  Y.  152; 
21  N.  B.  Rep.  1025. 
'"  Matter  of  AYarner,  32  N.  Y.  St.  Rep.  897. 
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sentative  of  the  wife.'*''  A  policy  on  the  husband's  life,  paya- 
ble to  the  wife  or  her  representatives  after  the  death  of  hus- 
band and  wife,  goes  to  the  wife's  administrator,  and  the  hus- 
band's administrator  is  entitled  to  an  equal  share  with  the  chil- 
dren of  the  wife,  she  having  died  intestate.*^  In  a  case  in 
Pennsylvania,'*''^  where  the  insured  designated  his  wife  as  bene- 
ficiary, it  was  held,  she  having  died  and  left  five  children,  that, 
under  the  intestate  laws  of  that  state,  the  administrator  of  the 
insured  was  entitled  to  one-sixth  of  the  proceeds.^^  And  again 
in  a  case  which  arose  in  South  Carolina,**  where  a  person  pro- 
cured a  policy  on  his  own  life,  making  it  payable  to  his  wife 
and  children,  share  and  share  alike,  it  was  held,  one  of  the  chil- 
dren having  died,  that  a  share  of  that  child's  interest  would 
pass  to  the  representatives  of  the  insured  under  the  intestate 
laws  of  that  state.  In  Illinois,  if  an  insurance  policy  is  made 
payable  to  the  wife  of  the  insured,  "or  the  legal  representa- 
tives of  the  said  assured,"  the  wife's  interest  is  held  not  a  vested 
one  until  the  death  of  the  husband,  and  in  case  she  dies  first, 
the  proceeds  of  the  policy  will  be  payable  to  his  executor  or 
administrator.*^  In  a  case  in  !N'orth  Carolina**^  it  is  decided 
that  if  a  wife,  who  is  named  as  beneficiary  in  a  policy  upon 
her  husband's  life,  dies  before  him,  her  interest  in  the  policy 
will  become  assets  in  the  hands  of  her  husband's  administrator. 
In  New  York,  if  a  person  procures  a  policy  of  life  insurance 

*>  Waldheim  v.  John  Hancock  Mut.  L.  Ins.  Co.  (N.  Y.  1894),  59  N. 
Y.  St.  Rep.  413;  28  N.  Y.  Supp.  706. 

«»  Baltz's  Estate,  12  Phila.  (Pa.)  29. 

«  N.  B.  Mut.  Aid  Soc.  v.  Miller,  107  Pa.  St.  162.  This  was  the 
case  of  an  action  on  a  mutual  benefit  certificate;  the  interest  of  the 
beneficiary,  however,  was  a  vested  one. 

*•  See,  also,  Adanison's  Executor,  85  Pa.  St.  202. 

«  Macaulay  v.  Cent.  Nat.  Bank.  27  S.  C.  215. 

**  Johuso'n  V.  Van  Epps,  110  111.  551.  If  the  wife  is  named  as  ben- 
eficiary, and  she  dies  before  the  member,  her  personal  representa- 
tives are  not  entitled  to  the  fund  as  against  the  member's  heirs  where 
both  husband  and  wife  leave  collateral  lieirs  and  the  constitution 
provides  that  in  the  case  of  death  of  all  the  beneficiaries  before  the 
member's  decease  the  benefit  shall  be  paid  to  his  heirs,  no  other 
disposition  beinj?  made,  and  the  member  has  failed  to  make  any 
change  of  beneficiary:  Espy  v.  American  L.  of  H.  (Pa.),  7  Kulp, 
134. 

*•  Simmons  v.  Biggs,  99  N.  C.  230;  5  S.  E.  Rep.  235. 
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payable  to  a  trustee  for  the  benefit  of  his  own  wife,  and  the 
wife  dies  before  the  insured,  who  subsequently  marries,  the 
proceeds  will  be  payable  to  the  widow,  to  the  exclusion  of  chil- 
dren of  the  fonner  wife,  where  it  appears  to  have  been  the 
intention  of  the  insured  to  provide  for  his  widow  instead  of 
his  children.*^  In  another  ease  in  the  same  state^^  it  is  held 
that  if  the  beneficiary  first  designated  dies,  the  insured  may 
designate  a  new  beneficiary  where  he  has  paid  all  premiums 
himself  and  the  first  designation  was  a  gratuitous  one,  espe- 
cially if  he  has  retained  possession  of  the  policy.  In  other 
cases,  it  has  been  held  that  where  the  beneficiary  dies,  the  in- 
sured may  designate  a  new  beneficiary.'*^  In  another  case  it  is 
held  that  upon  the  death  of  the  beneficiary  before  the  member, 
no  new  designation  having  been  made,  the  family  or  depend- 
ents of  the  member,  as  provided  by  the  constitution,  will  take, 
and  not  the  next  of  kin,  or  collateral  relatives,  even  though 
it  is  also  provided  that  in  such  case  "the  share  of  such  deceased 
beneficiary  shall  be  paid  to  his  or  her  legal  representatives,"  as 
such  latter  provision  merely  designates  the  person  to  whom 
payment  may  be  made  to  discharge  the  association.^** 

§  1829.  Where  Beneficiary  Dies  before  InsurerT — 
Life  Policy — Conclusion. — From  a  consideration  of  the  cases 
in  the  preceding  section,  it  will  be  seen  that  they  are  not  all 
in  harmony.  In  the  majority,  however,  it  will  be  found  that 
the  courts  in  life  policies,  unless  there  is  something  to  the 
contrary  in  the  contract,  have  not  been  inclined  to  sustain  the 
view  that  upon  the  death  of  the  beneficiary  the  insured  may 
designate  a  new  one,  who  will  be  entitled  to  recover  the  pro- 
ceeds. The  question  of  intention  has  been  raised  as  sustaining 
the  right  of  the  insured  to  so  do.  If  we  admit  that  the  inten- 
tion must  control,  it  would  seem  that  it  would  have  to  be  a  very 

«  Olmstead  v.  Keyes,  85  N.  Y.  .593.  See  see.  825.  herein  as  to  mar- 
riage. 

*^  Biclverton  v.  Jaqnes,  28  Hun  (N.  Y.),  119;  12  Abb.  N.  C.  (N.  Y.), 
25 

**  Gambs  v.  Oovenant  Ins.  Co.,  50  Mo.  44;  Mutual  B.  L.  Ins.  Co. 
V.  Atwood.  24  Grat.t.  (Ya.)  497;  Kerman  v.  Howard.  23  AVis.  108. 

••  Simon  v.  O'Brien,  87  Hun  (N.  Y.),  160;  38  N.  Y.  Supp.  815. 
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clear  case  of  intention  of  the  insured  to  take  it  out  of  the  gen- 
eral rule,  which  we  conceive  to  be  as  follows:  If  a  person  des- 
ignates another  as  beneficiary  under  a  regular  life  policy,  and 
the  person  designated  dies  before  the  insured,  then,  in  the  ab- 
sence of  anything  to  the  contrary  in  the  contract,  the  interest 
in  the  policy  "v\nll  pass  to  the  executor  or  administrator  of  the 
beneficiary,  and  be  subject  to  distribution  under  the  intestate 
laws  of  that  state.  If  the  person  designated  is  a  wife  or  some 
near  relative  of  the  insured,  and  the  latter  would,  under  the 
intestate  laws,  be  entitled  to  a  share  of  the  personal  estate  of 
such  person,  then  under  these  same  laws  the  executor  or  ad- 
ministrator of  the  insured  will  be  entitled  to  the  same  interest 
in  the  proceeds  of  that  policy  which  he  would  have  been  enti- 
tled to  claim  in  the  other  personal  estate  of  the  beneficiary. 

§  830.      Death  of  Wife — Subsequent  Marriage  of  Mem- 
ber— Effect  where  Wife  is  Desig-natedas  Beneficiary. — If 

a  person  takes  out  a  regular  policy  of  life  insurance,  and  des- 
ignates his  "widow"  as  beneficiary,  and  his  wife  afterward  dy- 
ing he  subsequently  marries,  the  intent  of  the  person  must  gov- 
ern, and  in  such  a  case  there  is  clearly  the  intent  to  provide  for 
the  widow  of  the  insured,  and  not  the  heir  of  the  first  wife. 
Consequently,  the  second  wife,  who  becomes  the  actual  widow, 
will  be  entitled  to  the  proceeds.^^  In  New  York,^^  in  a  case 
where  a  man  had  procured  a  policy  of  life  insurance  payable 
to  a  trustee  for  the  benefit  of  his  wife,  and  the  wife  then  living 
afterward  died,  and  the  insured  subsequently  had  the  policy 
assigned  by  the  trustee  to  his  second  wife,  it  was  held  that  the 
common-law  right  of  survivorship  in  the  husband  was  not  af- 
fected by  the  statutes  concerning  insurance  upon  the  lives  of 
husbands  for  the  benefit  of  their  wives,  and  that  the  widow  of 
the  insured  was  entitled  to  the  proceeds.  In  Pennsylvania, 
if  the  wife  is  named  as  beneficiary,  and  dies,  and  the  member 
again  marries,  but  fails  to  change  his  certificate,  his  widow 
surviving  will  take  the  fund  under  a  by-law  providing  that  in 
case  of  the  beneficiary's  death  before  that  of  the  member,  no 

"  Phplan  V.  Pholan  (La.  Par.  of  Orl.  C.  A.  1891),  21  las.  L.  J.  93. 
•"  Olmsted  v.  Keyes,  8.5  N.  Y.  593. 
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other  person  being  designated,  the  benefits  shall  be  paid  to  th? 
widow. ^^  Where  the  purpose  of  the  charter  of  a  mutual  ben- 
efit society  is  to  provide  for  the  "widow,  oq)han,  heir,  assignee, 
or  legatee"  of  the  member  of  a  mutual  benefit  society,  and  a 
member  designates  his  wife  as  beneficiary,  and  the  wife  then 
living  dies,  and  the  member  subsequently  marries,  the  fund 
will  go  to  the  second  wife  who  survives  him,  and  not  to  the 
heirs  of  the  first  wife.^*  In  such  a  case,  also,  the  object  of  the 
member  is  to  provide  for  his  widow.  There  is  no  reason  why 
he  should  provide  for  the  wife's  relatives,  and  it  would  seem 
that  a  failure  of  the  insured  to  make  a  new  designation  could 
not  be  reasonably  construed  as  a  desire  to  designate  his  heirs 
as  beneficiaries.  In  another  ISTew  York  case,^^  where  the  rights 
of  the  heirs  of  the  first  wife  to  the  fund  were  in  question,  the 
following  facts  appeared :  A  person,  by  name  H.  M.  Case,  pro- 
cured a  benefit  certificate,  in  wdiich  was  the  following  provi- 
sion :  "All  payments  or  benefits  that  may  accrue  or  become  due 
to  the  heirs  of  the  person  insured  by  virtue  of  this  policy  will 
be  payable  to  Mrs.  H.  M.  Case,  or  lawful  heirs."  After  the 
death  of  his  wife,  who  was  living  at  the  time  of  the  issuance  of 
the  certificate,  the  insured  again  married.  This  wife  survived 
him,  as  did  also  his  daughter  by  the  former  wife.  In  an  ac- 
tion to  determine  who  was  entitled  to  the  fund,  the  court  held 
that  the  whole  fund  was  payable  to  the  daughter,  and  that  his 
widow  had  no  claim  to  the  proceeds.  The  court  said:  "There 
was  no  new  designation  of  the  beneficiary  after  the  certificate 
was  issued  or  after  the  death  of  the  first  wife.  That  which  we 
have  quoted  at  the  foot  of  the  certificate  was  the  designation 
made  at  that  time.  It  was  'Mrs.  H.  M.  Case,  or  lawful  heirs,' 
meaning  Mrs.  H.  M.  Case,  or  in  case  she  was  unable  to  take 
by  reason  of  death  or  other  disability,  his  lawful  heir  should 
become  the  beneficiary.  It  is  now  contended  that  Mrs.  H.  M. 
Case  was  the  name  of  the  defendant,  his  w^idow,  and  that  con- 
sequently she  is  the  beneficiary  named  in  the  certificate 

We  cannot  assume  that  he  then  contemplated  the  death  of  his 

"  Fischer  v.  American  Le^on  of  Honor,  IGS  Pa.  St.  279;  31  Atl. 
Rep.  1089. 
"  ;Masonic  M.  R.  Assn.  v.  MeAuley,  2  Mackey  (D.  C),  70. 
»  Day  V.  Case,  43  Hun  (N.  Y.).  179. 
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wife  and  his  subsequent  marriage  to  the  defendant  in  this  ac- 
tion." There  is  certainly  much  to  be  said  on  both  sides  of  this 
case,  and  the  reasons  jDresented  by  the  court  are  certainly 
strong  ones.  We  cannot,  however,  pass  over  this  decision 
without  comment.  The  object  of  these  societies  is  to  primarily 
l^rovide  for  the  widow  of  the  member,  and  the  contract 
should  be  construed  with  this  fact  in  mind.  In  this  in- 
stance, the  widow  was  Mrs.  H.  M.  Case,  so  designated,  wlio 
survived  the  insured,  differing  from  the  designation  in  a 
Wisconsin  case,  where  the  beneficiary  was  named  Ida  B. 
Peck,  who  was  the  wife.^^  But  the  court  says  that  it  cannot 
construe  it  as  meaning  "  one  person  at  one  time  and  another 
at  another,"  ignoring  the  fact  that  "Mrs.  H.  M.  Case" 
must  have  always  been  the  one  person  who  was  the  law- 
ful wife.  Suppose  if,  after  his  second  marriage,  the  in- 
sured had  written  exactly  the  same  provision  in  the  policy, 
in  such  a  case  would  not  the  widow  without  doubt  have  been 
entitled  to  the  fund?  And  it  is  noteworthy  that  it  does  not 
appear  that  there  was  any  requirement  whatever  as  to  the  man- 
ner or  mode  of  changing  the  designation,  from  which  it  may 
fairly  be  presumed  that  assured  was  justified  in  letting  the  des- 
ignation, "Mrs.  II.  M.  Case,"  stand  as  it  was.  Again,  the 
courts  hold  that  contracts  of  this  kind  are  very  similar  to  a 
will,  and  should  be  construed  as  much  in  accordance  with  the 
*rules  governing  wills  as  possible.  I^ow,  the  question  arises. 
Did  not  the  member,  by  leaving  the  designation  as  it  was,  and 
by  not  changing  the  beneficiary,  mean  that  his  second  wife 
should  be  entitled  to  the  fund?  A  will  speaks  from  the  death 
of  the  testator.  There  certainly  was  a  "  Mrs.  H.  M.  Case"  at 
that  time,  and  it  would  seem  that,  in  accordance  with  this 
rule,  there  being  a  person  to  whom  the  descrij>tion  was  tlien 
applicable  she  would  be  entitled  to  the  fund.  We  cannot  but 
believe  that  in  this  case,  as  in  all  others  of  a  similar  nature, 
the  primary  object  of  the  member  is  to  provide  for  his  widow. 
AVe  do  not  consider  the  fact  that  the  insured  could  not  reason- 
ably have  contemplated  his  second  marriage  at  the  time  of  the 
issuance  of  certificate  to  be  of  weight.     The  fact  that  the  in- 

••  FaiT  V.  Graud  Dodg-e  A.  O.  U.  W.,  S3  Wis.  4iQ. 
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sured  did  subssquentlj  marry,  and  then  permit  his  former  des- 
ignation to  stand  payable  to  ''Mrs.  H.  M.  Case,"  seems  to 
clearly  evidence  an  intent  that  she  should  take  the  fund.  In 
construing  these  words  the  primary  object  of  the  society,  the 
wording  of  the  certificate,  and  the  intent  of  the  member  all 
seem  to  reasonably  point  to  Mrs.  H.  M.  Case,  the  widow,  as  the 
beneficiary.^^ 

§  831.  Where  Death  of  Beneficiary  Occurs  after 
That  of  Insured  but  Before  Payment  of  Fund. — The  interest 
of  the  beneficiary  in  a  mutual  benefit  certificate  becomes  a 
vested  one  immediately  upon  the  death  of  the  member  to  whom 
the  certificate  is  issued,  and  in  case  of  the  death  of  the  bene- 
ficiary after  that  of  the  insured,  but  before  the  payment  of  the 
proceeds  of  the  certificate,  the  fund  will  go  to  the  personal  rep- 
resentatives of  the  beneficiary.  Thus,  where  a  member  of  a 
society  provided  in  his  certificate  for  the  payment  of  the  pro- 
ceeds to  his  wife,  and  in  case  of  her  death  to  his  children,  it 
\vas  held,  her  death  having  occuiTed  shortly  after  his,  and  be- 
fore payment  of  the  fund,  that  the  proceeds  would  go  to  her 
administrator.^^ 

§  832.  Death  of  Beneficiary  and  Insured — Common 
Disaster.  —  la  a  case  which  arose  in  Massachusetts,** 
where  a  person  insured  in  a  mutual  benefit  society  desig- 
nated his  wife  as  beneficiary,  making  the  policy  payable  to  "her 
or  her  assigns,"  but  providing  that  in  case  of  her  death  before 
his  the  proceeds  should  be  paid  to  their  children,  the  question 
arose  whether  her  heir  or  his  was  entitled  to  the  fund,  the  in- 
sured, his  Avife  or  children,  having  all  perished  together;  and 
it  was  held  that  by  the  terms  of  the  policy  the  wife's  interest 
was  contingent  upon  her  surviving  her  husband,  and,  as  they 
both  died  by  a  common  disaster,  his  heirs,  and  not  hers,  were 
entitled  to  the  proceeds.  It  will  be  seen  that  her  interest  was 
morely  a  contingent  one.     If,  however,  it  had  been  a  vested 

"  See  Phelan  v.  Phelan  (La.  Tar.  Orl.  Ot.  App.  1891),  21  Iqs.  L. 
J.  93.    See.  808,  heroin. 
"  Chartrand  v.  Brace,  16  Colo.  19. 
»»  Fuller  V.  Linzee.  135  Ma&s.  4G8. 
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one,  a  different  decision  would  probably  have  been  given.^* 
Another  case  involving  this  point  also  arose  in  Texas.^-*-  A 
member  of  a  mutual  benefit  society  designated  his  wife  as  bene- 
ficiary. The  by-laws  provided  as  follows:  ''Should  all  the  ben- 
eficiaries die  before  the  decease  of  the  member,  and  no  other 
or  further  disposition  be  made  thereof,  the  benefit  shall  be  paid 
to  the  heirs  of  the  deceased  member  dependent  upon  him.'*. 
Both  the  husband  and  wife  perished  in  a  common  disaster.  In 
an  action  to  determine  whether  her  administrator  or  his  sister's 
were  entitled  to  the  fund,  it  was  held  that  the  finding  of  the 
court  that  they  both  died  at  the  same  instant  must  be  consid- 
ered as  correct,  and  having  so  died,  it  would  render  the  bene- 
ficiaries' estate  as  incapable  of  taking  the  fund  as  if  the  bene- 
ficiary had  only  died;  consequently,  his  heirs  should  recover. 

§  83.3.  Where  Beneficiary  Kills  Insured. — If  a  person 
who  is  designated  as  beneficiary  in  a  policy  of  life  insurance 
murders  the  insured,  or  feloniously  causes  his  death,  this  will 
prevent  any  recovery  by  him.  It  would  be  contrary  to  public 
policy  to  pemiit  a  person  who  has  feloniously  killed  another  to 
recover  on  a  policy  on  such  life,  and  this  is  true  without  regard 
to  the  fact  whether  it  was  thereby  intended  to  realize  the  bene- 
fit or  not.^^  This  question  arose  in  the  Maybrick  case,^-*  wliere 
a  person  insured  his  life,  designating  his  wife  as  beneficiary. 
After  the  death  of  her  husband,  but  before  the  trial  of  the 
case,  she  assigned  her  interest  in  the  policy.  The  assignees  of 
the  policy  and  the  executors  of  the  deceased  brought  an  action 
against  the  insurers  to  recover  on  the  policy.  It  was  held  that 
the  assignees  could  not  recover  for  the  reason  above  given. 
It  was  also  held  that  the   fact  that   the    beneficiary    did    not 

*  The  statute  of  incorporation,  and  tliore  were  also  lilvc  provi- 
sions in  tlie  goneral  laws  of  the  state,  authorized  a  married  woman 
to  insure  her  husband's  life  for  her  sole  use,  and  provided  that  "in 
case  of  her  survivin.c:  her  husband,  the  money  sliould  be  payable 
to  her,"  etc.,  and  the  policy  was  evidently  framed  upon  this  provi- 
sion of  the  act  of  incorporation. 

"  Paden  v.  Briscoe,  81  Tex.  503;  17  S.  W.  Rep.  42. 

"'  Schreiner  v.  High  Court  etc.,  35  111.  A  pp.  570. 

*=a  Cleaver  v.  Mntnnl  Fund  L.   Assn.  (Eng.  Q.  B.   ISOl),  44  Alb. 
L.  J.  3S2;  fU  L.  T.  R.  220. 
Joyce,  Vol.  I.— 63 
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know  of  the  existence  of  tlie  policy  would  not  take  the  case 
out  of  the  rule  above  stated.  In  a  subsequent  trial  of  this  ac- 
tion,^"^  it  was  held  that,  as  between  his  legal  representatives 
and  the  company,  there  was  no  question  of  public  policy,  and 
they  might  recover,  since  the  former  designation  had  failed, 
because  of  the  wrongful  or  felonious  act  of  the  beneficiary.  In 
a  case  in  the  federal  courts^'*  it  is  also  held  that  one  who,  after 
effecting  for  his  own  benefit  insurance  on  another's  life,  mur- 
ders him  to  obtain  the  insurance  money,  forfeits  his  right 
thereto;  and  it  was  also  held  that  evidence  in  a  suit  on  the  pol- 
icy that  similar  policies  were  obtained  in  other  companies  at 
about  the  same  time  was  admissible. 

§    834.      Killing-  Assured  l>y   Insane     Beneficiary. — If 

an  insane  beneficiary  kills  assured,  this  does  not  prevent  a  re- 
covery by  such  beneficiary;  even  though  the  killing  is  under 
such  circumstances  as  would  be  murder  were  the  beneficiary 
sane,  nevertheless  his  right  of  recovery  is  not  defeated.^^ 

*"  (Eng.  C.  A.  1892);  45  Alb.  L.  J.  257;  L.  R.  Q.  B.  D.  1892,  vol.  1, 

p.  147. 
«♦  New  York  M.  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591. 
"  Holdom  V.  Ancient  O.  U.  W.,  159  111.  619,  reversing  Ancient  O. 
U.  W.  V.   Holdom,  51  111.  App.  200.    In  this  case    the    court,   per 
Phillips,  J.,  says:  "In    Kurrow    v.    Continental    Ins.  Co.,  57    Wis. 

.50,    in    a  clearly   reasoned    and    well-considered    opinion    it   is   held 

Ihat  where  there  is  nothing  in  the  policy  to  the  contrary,  an  insurer 
is  not  released  from  liability,  because  the  property  was  burned 
by  the  insured  while  insane.  The  reason  for  such  a  rule  is,  that 
an  insurance  company  for  a  consideration  paid  has  assumed  the 
rislv  of  the  property  being  destroyed  by  fire.  That  assumption  of 
risk  includes  injuries  to  the  property  by  fire,  resulting  from  the 
negligence  of  the  assured  or  his  servants.  It  is  also  an  assump- 
tion of  all  risk  of  the  assured  becoming  a  lunatic  or  insane,  and  de- 
stroying the  insured  property  when  in  that  condition,  unless  by 
the  terms  of  the  policy  such  liability  is  saved  by  an  express  excep- 
tion.    An  insane  person  may  be  liable  for  burning  the  property  of 

.  another,  for  the  reason  that  where  a  loss  must  be  borne  by  one  of 
two  innocent  persons,  it  must  fall  on  the  one  occasioning  that  loss; 
yet,  the  burning  of  his  own  insured  property  does  not  necessarily 
injure  the  insurance  company  if  that  company,  for  a  sufficient  val- 
uable consideration,  ai^sximes  the  risk.  That  assumption  of  risk  is 
a  contract  of  the  company  for  a  consideration  paid  to  it.  On  no 
consideration  of  policy  or  justice  should  it  be  relieved  from  its  con- 
tract in  the  absence  of  fraud,  malice,  or  design.  These  qualities 
cannot  exist  in  the  mind  of  an  insane  person.    To  hold  that  the  in- 
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§  835.  Where  Killingr  is  Involuntary. — If  the  killing 
by  the  beneficiary  is  involuntary,  though  done  in  the  commis- 
sion of  an  unlawful  act,  the  intent  to  kill  not  existing,  his  right 
to  the  mortuary  fund  is  not  affected  thereby.^® 

§  836.  Killing  by  Sane  Assignee. — Causing  the  death 
of  assured  by  felonious  means  by  a  sane  assignee  of  a  life 
policy  defeats  a  recovery  by  him.®'^ 

§  837.  Assignment  by  Beneficiary — As  a  general  rule 
the  beneficiary  under  a  regular  life  policy  may  assign  his 
interest  in  the  same  to  some  third  party  for  a  valuable  con- 


surance  company  should  be  relieved  from  liability,  under  sucb  cir- 
cumstances, would  be  to  change  the  contract  of  the  parties  at  the 
instance  of  one  for  his  benefit,  to  the  prejudice  of  the  other,  with- 
out his  consent,  and  where  there  is  no  misrepresentation,  mistake, 
or  fraud,  covin,  design,  or  malice,  such  is  not  the  law.  A  fire  policy 
covers  all  losses  or  damage  by  fire,  except  such  as  are  excepted  by 
tlie  terms  of  the  policy,  and  such  as  are  caused  by  the  intended 

voluntary  act,  design,  assent,  or  procurement  of  the  assured 

The  policy  is  not  vacated  by  reason  of  the  suicide  of  the  assured 
while  in  a  state  of  temporary  insanity.  Tlie  proposition  is  so 
fully  established  and  recognized  that  a  citation  of  authorities 
1o  sustain  it  would  be  supererogation.  Here  again  the  reason  of  the 
rule  is  like  that  in  case  of  fire  insurance  policies.  The  contract  of 
the  parties  is  to  be  construed  as  it  has  been  made,  and  not  to  be 
vhangod  at  the  request  of  one  of  the  parties  to  it  for  that  party's 
benefit,  without  the  consent  of  1he  other,  where  there  has  been  no 
fraud,  mi.stake,  misrepresentation,  deceit,  or  other  intentional  wrong 
to  induce  the  making  thereof,  or  to  accelerate  the  time  of  payment. 
These  rules  do  no  violence  to  what  has  been  termed  a  maxim  of  the 
insurance  law  of  all  nations— i.  e.,  that  the  assured  cannot  recover 
for  loss  produced  by  his  own  wrongful  act  (Thompson  v.  Hopper,  6 
El.  &  Bl.  191),  by  which  is  meant  an  act  intentionally  wrongful.  .  .  . 
We  hold:  where  an  insane  beneficiary  in  a  life  policy  kills  the  assured 
under  such  circumstances  as  would  cause  the  killiug  to  be  murder 
if  the  beneficiaiy  were  sane,  such  killing  does  not  cause  a  forfeiture 
of  the  policy,  nor  bar  his  right  to  a  recovery  for  the  insurance 
money."  In  the  case  of  Shellenberger  v.  Kansom,  41  Neb.  C>?il,  25 
L.  II.  Annot.  5G4,  there  is  awell-considered  and  exhaustive  oi^iniou  by 
Ryan,  C. 

""  Sehreinor  v.  High  Court  etc.,  35  111.  App.  570. 

"  NcAV  York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591;  Trince 
of  Wales  Co.  v.  Falmer,  25  Beav.  605. 
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sideration,  provided  the  transaction  is  not  a  mere  wager,^^ 
and  altbongh  the  insured  has  power  to  change  the  benefici- 
ary in  a  benefit  certificate,  3'et  the  latter  has  an  assign- 
able interest  therein.*^^  So  where  a  person  insured  his  life  for 
the  benefit  of  his  daughters,  one  of  whom  entered  a  home  for 
incurables,  and,  in  consideration  of  care  and  sujDport,  assigned 
to  the  home  "all  moneys,  rights,  credits,  and  effects  now  be- 
longing to  me,  or  to  which  I  am  in  any  way  entitled,"  and  this 
daughter  having  died  before  the  father,  it  was  held,  upon  the 
insured's  death,  that  the  home  was  entitled  to  her  share  in  the 
hands  of  the  trusteed" 

^^  ^33.      Ratification   by  Beneficiary  of  Assigrnnient. — 

An  agreement  by  the  beneficiary,  after  having  assigned  the 
policy,  to  assist  in  the  collection  of  the  proceeds  in  considera- 
tion of  a  certain  proportion  of  the  same,  is  a  ratification  of  the 
assignment/^ 

§  839.  Assignment  to  Creditor. — A  member  may  assign 
his  certificate  to  his  creditor  where  the  statute  under  which  the 
society  is  organized  and  the  constitution  of  the  society  fully 
empower  the  member  to  name  as  his  beneficiary  his  legatee  or 
devisee,  without  restriction.  The  mode  of  selection  is  a  mere 
matter  of  form,  and  does  not  go  to  the  substance  of  the  right 
to  select  beneficiaries.^^ 

§  840.  Assigrmnent  of  Endowment  Policy — Wife  as 
Beneficiary. — An  endowment  ])olicy  is  not  assignable  wliere 
the  wife  or  her  personal  representatives  are  the  beneficiaries.^*^ 

•*  Examine  sec.  2334,  herein. 

«■'  So  held  in  Lawler  v.  National  L.  Assn.  (N.  Y.  S.  C.  1895),  31 
N.  y.   Supp.  875. 

•*  Hewlett  V.  Home  for  Incurables  Bait.  City,  74  Md.  350;  24  Atl. 
Rep.  324. 

"  Jewelers'  League  v.  De  Forest,  SO  Hun  (N.  Y.),  376;  61  N.  Y.  St. 
Rep.  827;    30  N.  Y.  Supp.  88. 

"  Martin  v.  Stubbings,  126  111.  387;    9  Am.  St.  Rep.  629. 

"  So  held  in  Brammer  v.  Cohen,  86  N,  Y.  11;  62  How.  (N.  Y.)  170. 
As  to  assignment  of  policy  to  wife,  see,  also.  Miller  v.  Campbell. 
140  N.  Y.  457;  55  N.  Y.  St.  Rep.  787;  51  N.  Y.  St.  Rep.  596;  Barry 
V.  Equitable  L.  Assur.  Soc,  59  N.  Y.  587;  Brick  v.  Campbell,  122 
N.  Y.  337;    Baron  v.  Brummer,  KX)  N.  Y.  372. 
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If  the  statutes  permit  a  married  woman  to  insure  her  husband's 
life  for  her  benefit,  and  to  assign  the  same  in  case  slie  has  no 
children  or  issue  thereof, a  subsequent  statute  removing  such  re- 
striction does  enable  her  to  assign  an  "endowment"  policy 
where  she  had  a  son  living  at  the  time  the  last  statute  was  en- 
acted, and  this  even  though  he  died  shortly  thereafter/* 

§  841.  Assig-nment  by  Beneficiary  of  Life  Policy  to 
one  Having:  no  Insurable  Interest. — A  person  who  effects 
a  regular  life  insurance  upon  another's  life,  and  is  beneficiary 
therein,  cannot,  where  he  has  no  insurable  interest  in  such  life, 
recover  in  an  action  upon  the  policy.  Therefore,  it  necessar- 
ily follows  that  such  beneficiary  cannot  assign  the  policy  to 
another  who  has  no  insurable  interest  in  the  life,  since  by  such 
means  the  law  as  to  wagering  contracts  would  be  avoided."^ 
Where  a  policy  was  issued  to  a  son  upon  the  life  of  his  father, 
and  the  son  assigned  the  policy  to  one  who  had  no  insurable 
interest  in  the  assured's  life,  it  was  held  to  be  a  mere  wagering 
policy  in  the  hands  of  the  assignees,  and  where  the  proceeds 
had  been  paid  to  the  assignee,  the  son  was  held  entitled  to  re- 
cover them  from  him.'^^  But  a  different  rule  obtains  in  the 
case  where  one  obtains  an  insurance  on  his  own  life,  designat- 
ing another  as  the  payee,  so  that  a  beneficiary  of  a  life  policy 
has  such  a  vested  interest  that  he  may  assign  that  interest  even 
to  a  stranger,  and  the  policy  is  not  released  from  the  assignment 
by  the  fact  that  the  assignee  recovers  judgment  against  the 
beneficiary.'''^  In  another  case  A  assigned  a  life  policy  to  B,  to 
secure  a  debt  which  A  owed  B.     B  assigned  the  policy  to  C 

■"  Miller  v.  Campbell,  140  N.  Y.  457;  35  N.  E.  Rep.  C51;  55  N.  Y. 
St.  Rep.  789;  tinder  Laws  N.  Y.  1840,  c.  SO;  Laws  N.  Y.  1873,  c.  821; 
Laws  N.  Y.  1879,  c.  248;    Brick  v.  Campbell,  122  N.  Y.  337. 

"  Examine  sees.  914,  917,  herein. 

™  Hoffman  v.  Hoke,  122  Pa.  St.  377;  15  Atl.  Rep.  437;  1  L.  R. 
Annot.  229. 

"  So  held  In  Dolen  v.  Metropolitan  L.  Ins.  Co.  (Ont.  H.  C.  J.  Q. 
B.  D.  1895),  15  0.  L.  T.  38.  Under  Deerin,2:'s  Annot.  Civ.  Code  Cal.. 
sec.  27G4,  assignee  of  life  policy  need  have  no  insnrable  interest. 
"Where  assig'nment  to  one  havinc:  no  insnrable  interest  was  held 
void,  as  not  within  the  specitied  clauses,  see  Miclii.ixan  Mnt.  R.  Assn. 
V.  Rolfe,  76  Mich.  146:  42  N.  W.  Rep.  1004.  But  see  on  same  point 
Metropolitan  L.  Ins.  Co,  v.  O'Brien,  92  Mich.  584. 
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to  secure  a  debt  be  owed  C,  and  C  assigned  tlie  debt  of  B  to  D, 
but  neither  B,  C,  nor  D  bad  any  insurable  interest  in  A's  life. 
The  insurer  having  paid  the  proceeds  of  the  policy  into  court, 
it  was  held  that,  as  between  B  and  J),  D  was  entitled  to  the 
fund.^^  It  is  held  in  Kansas  that  if  a  person  is  designated  as 
a  beneficiary  in  a  life  policy,  and  assigns  the  policy  to  a  person 
ha\  ing  no  insurable  interest  in  the  life  of  the  insured,  and  the 
assignee,  after  the  death  'of  the  insured,  having  learned  that 
he  oould  not  recover,  returned  the  jD'olicy  to  the  beneficiaries, 
writing  across  the  face  of  the  policy  the  word  "canceled,"  that 
there  could  be  no  recovery  either  by  the  assignee  or  by  the  bene- 
ficiariesJ*^ 

§  842.  Lien  of  Assignee  on  Paid-up  Policy. — A  lien 
on  a  paid-up  policy  exists  in  favor  of  an  assignee  for  value 
of  the  original  policy  who  has  paid  the  premium  to  prevent  its 
lapsing,^** 

§  843.  Wbere  Wife  Joins  in  Assignment  of  Policy  on 
Husband's  Life. — Where  one  procured  an  insurance  upon 
his  life,  payable  to  his  executors,  for  the  benefit  of  his  Avife 
and  children,  and  the  wife  joined  in  an  assignment  of  the  pol- 
icy and  died  before  her  husband,  it  was  held  that  heT  right 
vested  on  the  issuance  of  the  policy,  and  passed  by  the  assign- 
ment to  her  assignee.^^ 

§  844.  Same — Statute  Forbidding  Married  Woman 
becoming  Surety. — Under  a  statute  which  forbids  a  married 
woman  becoming  surety  for  another's  debt,  the  act  of  hei*self 
and  husband  in  assigning  a  policy  on  his  life  for  her  benefit 
will  not  divest  her  interest,  and  a  provision  in  the  policy,  per- 
mitting a  balance  of  the  year's  premium  and  "all  other  in- 


"  Connecticut  Mnt.  L.  Ins.  Co.  v.  Fisher  (U.  S.  C.  C.  E.  D.  Mo. 
18S7),  30  Fed.  Bep.  662. 

"  Missouri  Val.  L.  Ins.  Co.  v.  McCrum,  36  Kan.  146;  12  Pac.  Rep. 
517. 

*"  Mandeville  v.  Kent,  88  Hun  (N.  Y.),  132;    34  N.  Y.  Supp.  622. 

"  Life  Ins.  Co.  v.  Baldwin,  15  R,  I.  106;  noted  in  Small  v.  Jose, 
86  Me.  124;  29  Atl.  Rep.  976. 
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debtedness"  to  be  deducted,  does  not  permit  a  subsequent  loan 
of  the  company  to  be  deducted  from  the  insurance  money  due 
the  wife.^^ 

§  845.  Assig-nment  by  Wife  of  Policy  on  Husband's 
Life. — Aliliough  a  policy  may  be  assigned  with  the  hus- 
band's written  consent  when  payable  to  his  wife  for  her  use  and 
benefit,  under  a  statute  permitting  the  same,  as  to  all  such  poli- 
cies "issued  within  the  state,"  nevertheless  the 'statute  applies 
%vhere  a  foreign  company  authorized  to  do  business  in  the  state 
makes  a  policy  outside  the  state,  but  delivers  it  through  its  agent 
to  the  beneficiary,  who  with  her  husband  is  a  resident  of  the 
state.^'^  Although  a  life  policy  made  under  the  statute  for  the 
benefit  of  the  wife  of  insured  provides  that,  in  case  of  her  death 
before  her  husband's,  it  shall  go  to  the  children,  and  although 
a  statute  authorizes  a  married  woman,  with  her  husband's  writ- 
ten consent,  to  assign  such  policy,  nevertheless  she  has  no 
authority  under  the  statute  to  assign  an  interest  expressly  re- 
served in  the  policy  to  her  children.^* 

§  846.  Classes  Entitled  to  Benefit  Fund  —  Con- 
trol   in     Case    of     Assignment  —  Benefit    Certificate. — 

As  a  general  rule,  no  assignment  of  a  mutual  benefit 
certificate  can  be  made  prior  to  the  death  of  the  mem- 
ber to  any  person  who  is  not  within  the  class  limited  by  the 
statutory  law  or  the  law  of  the  society.^^     Where,  however,  the 

«  Union  Cent.  L.  Ins.  Co.  v.  Wood,  11  Ind.  App.  335;  37  N.  E.  Rop. 
180;  Rev.  Stat  Ind.  1894,  sec.  59G4;  Rev.  Stat.  ISSl,  sec.  5119,  Davis, 
C.  J.,  dissenting. 

«'  Spencer  v.  Myers,  73  Hun  (N.  Y.),  274;  58  N.  Y.  St.  Rep.  70; 
26  N.  Y.  Supp.  871. 

"  Travelers'  Ins.  Co.  v.  Healey.  86  Hun  (N.  Y.),  524  freversini? 
.iudiimcnt  below),  GO  N.  Y.  St.  Rep.  351;  28  N.  Y.  Supp.  478.  Wife 
and  children,  beneficiaries  under  policy  taken  out  by  her  on  his  life, 
cannot  assign  it  even  with  husband's  consent,  so  as  to  affect  her 
eliildren's  rights  where  she  dies  before  him:  Knickerbocker  L.  Ins. 
Co.  V.  Weitz,  99  Mass.  157.  See  Morris  v.  Massachusetts  Mut.  L. 
Ins.  Co,  131  Mass.  294,  295.  Assignee  of  policy,  use  of  wife  aud 
children:    BuiTOUghs  v.  State  Mut.  L.  Assn..  97  Mass.  359. 

*=*  Bayse  v.  Adams,  81  Ky.  308;  .American  Legion  of  Ib^nor  v. 
Perry,  140  Mass.  580;    Knights  of  Honor  v.  Nairn,  60  Mich.  44;  Xa- 
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by-laws  prescribe  certain  classes  from  whom  the  beneficiary 
may  be  chosen,  and  the  society,  after  issuance  of  the  certificate 
consents  to  an  assignment  by  the  beneficiary  to  some  person 
■not  within  the  classes  specified,  it  is  held  that  the  society  will 
be  estopped  to  set  up  in  defense  to  an  action  on  the  certificate 
the  fact  that  the  assignee  is  not  of  the  classes  designated  in  the 
by-laws.^** 

§  847.      Effect  of  Provision  Permitting"  Assignment. — 

In  a  case  which  arose  in  Kentucky^'^  upon  a  mutual  benefit 
^certificate,  which  contained  a  proi-ision  permitting  the  assign- 
ment of  the  same,  it  appeared  that  the  member  had  assigned 
Ihe  certificate  in  payment  for  a  certain  piece  of  land.  The  per- 
son to  whom  it  was  assigned  retained  it  for  about  ten  years, 
and  then,  without  offering  to  return  the  certificate,  and  after 
having  permitted  it  to  lapse,  brought  an  action  to  set  aside  the 
contract,  claiming  that  the  member  had  no  right  to  assign  the 
certificate.  The  court  held  that  there  was  an  express  provision 
permitting  an  assigTiment,  and  that  the  action  could  not  be 
sustained  under  the  facts  of  the  case;  and  that  it  was  even 
doubtful  whether  the  company  could  set  up  such  a  defense 
where  it  has  expressly  conferred  the  right  to  assign;  that  even 
if  it  could,  however,  and  had  not  done  so,  the  assignee  would 
have  no  rig-ht  to  avail  himself  of  this  fact.^^ 


§  848.  Beneficiary  Charged  with  Notice  of  Contents 
of  Policy.  —  The  beneficiary  under  a  policy  of  life  in- 
surance is  held  to  be  chargeable  with  notice  of  the  contents  of 
the  same.  So  where  a  policy  which  was  payable  to  the  wife 
of  the  insured  provided  that  it  was  not  to  be  additional  to  & 
former  policy  payable  to  her,  but  was  intended  to  increase  the 
former  insurance  to  the  amount  named  in  the  latter  policy 


tional  Mnt.  Aid  Assn.  v.  Gonscr,  43  Ohio  S^.  1.  See  sec.  2334,  here- 
in, as  to  assignment  of  mutual  benefit  certificate. 

«*  Smith  V.  People's  Mut.  R.  Soc,  64  Hun  (N.  Y.),  534;  46  N.  Y.  St. 
Rep.  10;    19  N.  Y.  Supp.  432. 

"  Jackson  v.  Anderson  (Ky.),  3,  S.  W.  Rep.  326. 

•*  See  section  in  this  chapter  on  waiver  by  society. 
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it  was  held  that  if  she  accepted  the  benefits  of  the  latter  policy 
she  could  not  recover  on  the  fonner.^^ 

§  849.  Possession  by  Beneficiary  of  Mutual  Benefit 
Certificate. ^° — In  some  of  the  cases  which  have  been 
before  the  courts  involving  the  right  of  the  member  of  a  mutual 
benefit  society  to  change  the  beneficiary  named  in  the  certifi- 
cate, it  has  been  a  question  whether  the  member  has  the  right 
to  change  the  beneficiary  where  the  latter  has  retained  the  pos- 
session of  the  certificate;  the  ground  of  the  decision  in  these 
cases  resting  upon  the  point  whether  the  beneficiary  has  vested 
rights,  since  there  has  been  no  executed  settlement  in  his  fav- 
or.*^^  From  these  decisions  the  doctrine  might  possibly  arise  by 
implication  that  if  the  beneficiary  retains  possession  of  the  cer- 
tificate, there  can  be  no  subsequent  change  in  the  designation 
without  his  consent,  and  the  words  of  the  court  in  a  New  York 
case'*-  apparently  sustain  such  a  rule.  The  court  said:  "Conced- 
ing that  Phillip  intended  at  first  that  she  receive  the  insur- 
amce  money,  he  had  a  right  to  change  the  direction  in  which 
the  money  would  go  at  any  time  before  he  had  actually  placed 
in  her  hands,  or  beyond  his  own  control,  the  means  of  enforc- 
ing her  claim  to  the  money."  ^^  Later  cases,  however,  do  not 
uphold  such  a  doctrine  as  might  be  deduced  from  the  foregoing 
decisions.  In  a  recent  case  in  lowa^"*  it  was  hold  that  though  a 
member  procured  the  certificate  from  the  original  beneficiary 
by  fraud,  and  obtained  a  new  one  designating  a  new  beneficiary, 
the  former  beneficiary  had  no  remedy.  The  court,  per  Gran- 
ger, J.,  said:  Whatever  consequences  should  attach  to  the  fraud- 

••  Wheeler  v.  Odd  Fellows'  Mut.  Aid  etc.  Assn.,  44  Minn.  513;  47 
K.  W.  Rep.  149. 

"  See  sec.  743,  herein. 

"  Brown  v.  Grand  Lodge  A.  O.  U.  W.,  80  Iowa,  2S7;  45  N.  W. 
Rep.  884;    Durian  v.  Grand  Verein,  7  Daly  (N.  Y.),  168. 

^  Durian  v.  Grand  Verein,  7  Daly  (N.  Y.),  170.  In  this  case  the 
Insured  retained  possession  of  the  certificate,  so  that  the  opinion 
upon  the  point  as  stated  in  the  text  is  not  entitled  to  great  weight 
as  sustaining  such  a  rule. 

'^  See  Lemon  v.  rhoenix  Mut.  L.  Ins.  Co.,  38  Conn.  301. 

**  Brown  v.  Grand  Lodue  A.  O.  U.  ^y..  80  Iowa,  287  (permission 
to  change  beneficiary  in  this  erse  was  allowed  by  statute). 
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ulent  acquirement  of  the  certificate,  it  could  not  liave  the  effect 
of  creating  a  vested  right  where  none  existed  before.  If  the 
plaintiff,  with  the  j)ossession  of  the  certificate,  had  no  such 
right  therein  as  would  defeat  the  right  of  her  father  to  change 
the  beneficiary,  she  had  no  such  right  as  would  justify  her  re- 
tention of  it  if  he  demanded  it  for  that  purpose."  Again,  in 
Pennsylvania,^^  where  a  wife  in  her  certificate  designated  her 
husband  as  beneficiary,  it  was  held  that  thougb  the  premiums 
or  assessments  might  be  paid  by  the  beneficiary,  yet  this  did 
not  so  operate  as  to  deprive  the  insured  member  of  the  right 
to  subsequently  designate  a  new  beneficiary.  In  this  case  the 
court  said:  "JSTotwithstanding  the  fact  that  the  certificate  was 
delivered  to  the  plaintiff,  and  the  assessments  thereon  were  paid 
])y  him,  his  wife  bad  the  right  on  presenting  it  to  the  supreme 
secretary,  to  apply  for  and  effect  a  change  in  the  designation  of 

:h.e  beneficiary  named  therein AVhen  plaintiff  accepted 

the  original  certificate,  and  paid  the  assessments  thereon,  he 
knew,  or  should  have  known,  that  he  held  it  subject  to  the 
right  of  his  wife  to  change  the  designation  of  those  to  whom 
the  insurance  money  should  be  paid  upon  her  death."  In 
Hirschl  v.  Clark,^  where  a  certificate  had  been  issued  to  a 
member,  in  pursuance  of  his  application,  which  directed  pay- 
ment to  his  wife,  subject  to  such  future  disposal  as  he  might 
thereafter  direct,  and  the  certificate  had  been  delivered  to  the 
wife,  who  retained  possession  of  the  same  and  refused  to  deliver 
it,  it  was  held  that  the  member  might  by  a  writing  surrender 
the  certificate,  and  direct  the  issuance  of  a  new  one  payable 
to  new  beneficiaries.^^  In  another  case  Avhich  arose  in  Texas,^^ 
where  the  question  of  the  effect  of  a  gift  of  the  certificate  was 
considered,  it  was  also  held  that  the  beneficiary  acquired  no 
vested  rights  by  the  possession  of  the  certificate.  In  this  case  it 
appeared  that  a  member  had  designated  his  wife  as  beneficiarj, 
and  delivered  possession  of  the  certificate  to  her,  and,  after  re- 
taining it  about  a  year,  she  delivered  it  to  a  third  person  for 

»  Fisk  V.  Equitable  Aid  Union  (Pa.  1887),  11  Atl.  Rep.  84. 
»"  91  Town.  200;  9  L.  R.  Annot.  S41:  47  N.  W.  Rep.  7S. 
«  See,  also,  Nally  v.  TS'ally,  74  Ga.  669;  Glanz  v.  Gloeckler,  104  111. 
573. 

»«  Byrne  v.  Casey,  70  Tex.  247;  8  S.  W.  Rep.  38. 
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safekeeping.  The  Insured,  without  the  consent  of  the  wife, 
procured  the  certificate,  surrendered  the  same,  and  obtained  an- 
other naming  new  beneficiaries.  "When  the  first  certificate  was 
issued,  the  member  was,  by  the  laws  of  the  society,  given  the 
right  to  change  the  beneficiary  with  '^the  consent  of  his  benefi- 
ciary indorsed  thereon,"  but  subsequently  the  provision,  as  to 
the  consent  of  the  beneficiary  was  annulled.  From  these  cases 
it  will  be  seen  that  the  rule  as  sustained  by  the  weight  of  au- 
thority is  this,  that  although  the  beneficiary  under  a  mutual 
benefit  certificate  may  have  possession  of  the  certificate,  yet 
this  does  not  of  itself  vest  him  with  such  a  right  in  and  to  the 
same  as  mil  prevent  the  member  from  exercising  the  right  of 
substituting  another  beneficiary,  who  will  be  entitled  to  the 
fund.  In  all  these  cases,  however,  it  will  be  observed  that  the 
member  was  expressly  allowed,  either  by  the  charter  or  by- 
laws or  by  statute,  to  designate  a  new  beneficiary.  If  there 
Avere  no  such  provision,  and  the  member  had  delivered  the  cer- 
tificate to  the  beneficiary,  the  question  might  arise  whether 
the  member  could  change  the  beneficiary,  or  whether  the  lat- 
ter's  interest  had  in  such  case  become  a  vested  one.  The  opin- 
ion in  Brown  v.  Grand  Lodge^^  is  pertinent  in  this  connection. 
The  court  said:  "A  part  of  section  7,  chapter  65,  of  the  Acts  of 
the  Twenty-first  General  Assembly,  is  in  these  words:  'Any 
member  of  any  corporation,  association,  or  society  operating 
under  this  act  shall  have  the  right  at  any  time,  with  the  consent 
of  such  corporation,  association,  or  society,  to  make  a  change 
in  his  beneficiary,  without  requiring  the  consent  of  such  benefi- 
ciary.' The  act  is  one  for  the  regulation  of  mutual  benefit  asso- 
ciations, and  controls  as  to  such  changes  on  the  part  of  the  as- 
sociation. It  clearly  authorizes  such  changes  without  the  con- 
sent of  the  beneficiary.  Appellant  does  not  in  argument  ques- 
tion the  validity  of  this  statute,  and  we  must  not  in  any  sense 
be  understood  as  holding  that  such  a  statute  could  operate  to 
impair  vested  right?.  "We  have  cited  it  in  connection  with  au- 
thorities holding  that  such  beneficiaries  have  no  vested  rights." 
A  delivery  of  the  certificate  by  the  member  to  the  beneficiary 
is  not  necessary  to  complete  the   appointment.     Any  designa- 

•»  SO  Iowa.  287. 
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tion  not  in  violation  of  the  terms  of  tlie  certificate  or  of  the 
laws  of  the  organization  will  be  sufficient  to  enable  the  benefi- 
ciary to  recover  on  the  certificate,  though  the  member  retains 
possession  of  the  same.-^"*' 

§  850.  Beneficiary  may  be  Trustee  of  Fund  though 
not  so  Designated. — Though  the  person  named  as  benefici- 
ary may  not  be  designated  as  a  trustee,  yet  circumstances  may 
be  such  that  he  will  be  so  held.  Thus,  where  a  person,  who 
took  out  a  policy  of  life  insurance  upon  his  own  life,  designated 
his  mother  as  beneficiary,  she  paying  the  first  premium,  and 
subsequently  designated  his  wife  as  beneficiary,  it  was  held 
that,  in  the  absence  of  any  power  of  revocation  being  reserved 
to  the  insured,  no  valid  transfer  could  be  made  to  the  wife  en- 
titling her  to  the  proceeds  in  her  own  right  without  the  consent 
of  the  mother,  and  that  a  trust  had  been  created  in  favor  of  the 
latter. -^"^^  "Where  a  pei*son  advanced  money  for  the  payment  of 
premiums  upon  another's  insurance  policy,  under  an  agreement 
that  the  policy  should  be  held  as  security  for  such  advances,  it 
was  decided  that  the  designation  of  the  wife  of  such  person  as 
beneficiary,  upon  the  assurance  of  the  husband  that  this  was 
done  in  order  to  render  the  security  more  effectual,  would  give 
her  no  beneficial  interest,  except  as  trustee,  for  the  amount 
which  had  been  advanced  by  the  husband.-^"^ 

§  851.  Where  Policy  Provides  Payment  to  Insured 
if  he  Lives  to  Certain  Date — If  not  to  Beneficiary 
Designated. — If  a  policy  of  insurance  provides  tliat 
the  proceeds  shall  be  payable  to  the  assured  if  he  lives  to  a  cer- 
tain date,  and  in  case  of  his  death  before  that  date  then  they 
shall  be  payable  to  the  beneficiary  designated,  the  interest  of 
the  beneficiary  is  a  contingent  one,  and  the  benefit  of  the  policy 
vnW  only  inure  to  such  beneficiary  in  case  the  assured  dies  be- 
fore the  end  of  tbe  period  designated   in   the    policy.^"^     So 

»°*  Highland  v.  Highland,  13  Til.  App.  510. 

"'^  Pingrey  v.  National  L.  Ins.  Co.,  144  Mass.  374;  11  N.  E.  Rep, 
562. 
»»'  iMcDonald  v.  Huniplirios.  50  Ark.  63;  19  S.  W.  Rep.  234. 
to3  Levy  V.  Hagen,  69  Ala.  17. 


1005  BENEFICIARIES.  §§852,853 

where  a  policy  of  life  insurance  assured  the  life  of  a  husband, 
''for  the  sole  use  and  benefit  of"  M.  B.,  his  wile,  in  ''the  sum 
of  one  thousand  dollars,  for  the  term  of  ten  years  from  date 
....  and  the  said  company  doth  hereby  promise  and  agi-ee 
to  pay  the  said  sum  assured  at  its  office  to  said  person  whose 
life  is  assured,  or  assigns,  in  ten  years  from  the  date  hereof, 
viz.,  the  year  when  the  said  person  shall  have  attained  the  age 
of  fifty-five  years,  or,  in  case  of  the  previous  death  of  the  per- 
son whose  life  is  insured,  to  the  said  beneficiary's  assigns  in 
sixty  days  after  due  notice  and  proof  of  such  death,"  and  the 
husband  did  not  die  within  the  ten  years,  it  was  held  that  the 
^vife  could  not  recover  the  one  thousand  dollars  since  the  policy 
inuerd  to  her  only  in  case  the  husband  died  within  the  terra, 
leaving  her  sun'iving.^^-*  If  a  policy  is  made  payable  at  a  cer- 
tain time  to  assured,  if  living,  and  if  not,  to  a  certain  person, 
as  trustee  for  a  third  party,  and  such  third  person  dies,  it  is  held 
that  there  will  be  a  resulting  trust  in  favor  of  the  insured,  and 
the  proceeds  of  the  policy  will  become  a  part  of  his  estate.^"^ 

§  852.  Maturity  of  Policy  when  Beneficiary  Certain 
Age — Debt  of  Association. — In  a  mutual  endowment  asso- 
ciation, depending  upon  assessments  of  members  for  a  fund  for 
the  payment  of  policies,  if  said  pob'cies  mature  when  the  benefi- 
ciary reaches  a  certain  age,  the  specified  age  must  be  reached 
before  the  policies  can  mature,  so  as  to  become  debts  of  the 
association,  and  this  conclusion  is  unaltered  by  the  fact  that  all 
dues  and  assessments  required  of  the  holders  have  been  paid 
before  that  period.-^^^ 

§  853.  Policy  Cannot  be  Surrendered  without  Con- 
sent of  Beneficiary  in  Life  Policy. — Since  the  interest  of 
the  beneficiary  in  a  life  policy  is  a  vested  one,  the  insured  can- 
not surrender  the  policy,  nor    defeat  the    beneficiary's  right, 

'"*  Tennes  v.   Nortlnvefstern  Mut.    L.   Ins.   Co..   2(i   Minn.  271. 

"'  Bancroft  v.  Eui-rsoll.  I'u  Mass.  47:  31  N.  E.  Hop.  710.  Soo  spo.s. 
828-8.''.2.  Iiproin.  as  to  rl.\ath  of  bonofipinry. 

'""  So  held  in  Gray  v.  Merriman  (Minn.  1894),  23  Ins.  L.  J.  7G5;  .j7 
X.    W.   Rep.    463. 
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tlierein,  without  tlie  latter's  consent.-^''"  Thus,  where  a  persop 
has  taken  out  a  policy  upon  his  life,  designating  his  ^viie  a* 
beneficiary,  he  cannot  surrender  the  policy  -uithout  her  knowl- 
edge and  consent  so  as  to  defeat  her  riglit,^°^  and  a  surrender  of 
the  policy  without  her  consent  would  be  of  no  effect,  but  the 
wife  might  avail  herself,  if  she  so  desh-ed,  of  the  benefits  or  pro- 
ceeds of  the  new  or  substituted  policy.^  *^^ 

§  854.  Surrender  of  Policy  Avoided  for  Mental  In- 
capacity.— If  the  surrender  of  a  benefit  certificate  may 
be  avoided  by  a  member  on  the  ground  of  mental  incapacity, 
the  beneficiary  may,  upon  the  member's  death,  avoid  the 
surrender  upon  the  same  grounds.-^^*^ 

§  855.  Minor  Children  Beneficiaries — Consent  to 
Surrender  Policy  by  Insured  not  Binding. — Minor  children 
who  are  designated  as  beneficiaries  under  a  life  policy  have  a 
vested  interest  therein,  and  consent  given  by  them  to  a  surren- 
der of  a  policy  or  policies  in  w^hich  they  are  so  designated  and 
the  issuance  of  new  ones  under  different  conditions,  will  not  be 
binding  upon  them.  Thus,  in  a  federal  case  A  took  out  three 
endowment  policies  upon  his  life  for  equal  amounts,  payable 
one  to  each  of  his  three  daughters.  He  afterward  exchanged 
these  policies  for  paid-up  ones.  These  policies  were  for  unequal 
amounts,  owing  to  the  way  in  which  payments  had  been  ap- 
plied. His  three  daughters,  who  were  minora,  consented  before 
the  exchange  of  policies  that  the  proceeds  of  all  should  be  held 
by  a  trustee  for  all  in  equal  shares.  It  was  decided  that  the 
daughters,  being  minors,  were  not  bound  by  the  arrangement, 
and  that  one  of  them,  after  attaining  full  age,  could  demand 

""  Whitehead  v.  New  York  L.  Ins.  Co..  102  N.  Y.  143;  33  Hun  (N. 
Y.),  425;  63  How.  Pr.  (N.  Y.)  394;  Foley  v.  Mutual  L.  Ins.  Co.,  138 
\.  Y.  333;  64  Hun  (N.  Y.)  63;  45  N.  Y.  St.  Rep.  918;  Manhattan  L.  Ins. 
Co.  V.  Smith,  44  Ohio  St.  156. 

•"'  Matters  of  Booth,  11  E.  B.  D.  N.  C.  145. 

^~  Barry  v.  Bnine,  71  N.  Y.  261.  See,  also.  Chapin  v.  Fellowes,  3G 
Conn.  132;  People  v.  Globe  Mut.  Ins.  Co.,  15  Abb.  N.  C.  (X.  Y.)  75; 
Timayf-ns  v.  Union  M.  F.  Ins.  Co.,  22  Blatchf.  (C.  C.)  405;  Singer 
V.  Charter  Oak  Ins.  Co.,  22  Fed.  Rep.  774. 

"•  Wells  V.  Covenant  Mut.  B.  Assu.  (Mo.  1S95),  29  S.  W.  Rep.  G07. 
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tho  proceeds  of  the  paid-up  policy  that  was  substituted  for  the 
policy  taken  out  in  her  name,  although  the  amount  was  gi'eater 
than  one-third  of  the  sum  of  all  the  policies^  and  that  her  rights 
were  vested, ^-^^ 

§  856.  Policy  to  Wife  and  Children — Death  of  Wife 
— Executor  has  no  Power    to    Surrender    Policy. — If   a 

policy  is  issued  payable  to  the  wife  and  children,  and  the  wife 
dies  before  the  insured,  her  executor  has  no  power  to  surrender 
the  policy.  So  where  a  husband  assigned  a  policy  on  hi^  life  to 
his  wife  and  infant  children,  and  upon  her  death  before  his  she 
appointed  him  as  the  executor  of  her  will  and  guardian  of  her 
cliildren,  and  he,  having  procured  letters  testamentaiy  but  no 
letters  of  guardianship,  surrendered  the  policy,  it  was  held  that 
mere  acquiescence  of  one  of  the  children  after  he  became  of 
age  would  not  constitute  a  ratification  by  such  child  of  the  sur- 
render of  the  policy. -^^ 

§  857.  "Wife  and  Children"— "Wife"  Deceased  at 
Time  of  Issuance — Paid-up  Policy. — In  a  North  Carolina 
case  a  life  policy  was  issued,  payable  at  the  death  of  insured,  to 
^'his  wife  and  children,"  without  other  designation.  He  sur- 
rendered this  policy  and  took  a  paid-up  policy  for  the  benefit  of 
the  beneficiaries,  and  also  another  policy  in  the  same  company 
similar  to  the  one  surrendered,  and  for  the  benefit  of  "his  wife 
and  children,"  although  when  the  last  policy  was  issued  the 
wife  was  dead.  In  such  case  the  last  policy  does  not  continue 
in  force  the  one  it  superseded,  and  it  should  be  construed  in  ac- 
cordance with  the  then  existing  conditions  giving  the  entire 
fund  to  the  surviving  child  and  the  administrator  of  the  de- 
ceased one,  the  provision  for  the  deceased  wife  being  nugatory 
and  uilavailing.^^^ 

§  858.  Rigrhts  of  Creditors  of  Insured — Rosrular 
Tiife    Policy. — There    are,    in    many    states,    statutes  which 

'"  Brockliaus  v.  Kenna.  10  Biss.  <C.  C.)  3.3S;  7  Fed.  Rep.  609. 
'"  Foley  V.  Mutual  L.  Ins.  Co.,  138  N.  Y.  333;  04  Hun  (N.  Y.),  163; 
45  N.  Y.   St.  Ren.  918. 
'"  Hooker  v.  Sugg,  102  N.  C.  115;  11  Am.  St.  Rep.  717. 
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jjermit  a  married  "woman  to  take  out  a  policy  of  insurance 
upon  the  life  of  her  husband  for  some  definite  period,  or  for  the 
term  of  his  natural  life.-^-^^  In  such  case  she  may  recover  tlie 
full  amount  of  the  policy  where  she  survives  her  husband,  and 
it  will  be  free  from  the  claims  of  her  husband's  creditors.-^-^^  In 
several  states  there  are  also  statutes  which  provide  that  a  person 
may  insure  his  life,  and  make  the  policy  payable  to  his  benefi- 
ciary or  to  his  wife  and  children,  the  insurance  money  being 
free  from  the  claims  of  his  creditors,  or,  as  in  some  states,  ex- 
empt from  such  claims  of  creditors,  subject  to  certain  limita- 
tions.^-^^  Under  such  a  provision  exempting  the  proceeds  from 
all  claims  of  creditors  of  the  insured,  the  insurance  money  will 
be  exempt,  even  though  the  insured  may  have  been  insolvent 
when  he  effected  the  insurance  and  the  premiums  were  all  paid 
by  him.^^'^  Under  the  Massacfhusetts  statutes-*^-^®  a  member  of  a 
society  cannot  designate  a  mere  creditor  as  beneficiary.  This 
statute  has  not  been  changed  in  this  respect  by  subsequent  legis- 
lation.^-^^  In  a  case  which  arose  in  lowa,-^^"  where  a  certificate 
had  been  made  payable  to  the  insured,  "his  executors,  adminis- 
trators, and  assigns,"  it  was  held  that  under  the  statute  of  that 
state  the  proceeds  of  the  policy  were  payable  to  the  widow  of 
the  deceased,  free  from  all  claims  of  creditors  of  the  insured. 
In  a  recent  case  in  Nebraska-^^^  it  was  held  that  while  ordi- 

"*  See  statutes  cited  in  sec.  879,  herein.  Examine  Mutual  B.  Inc. 
Co.  V.  Wise,  34  Md.  582;  Earnshaw  v.  Stewart,  64  Md.  514;  Elliott  v. 
Bryan,  64  Md.  3<JS;  Mutual  L.  Ins.  Co.  v.  Stibbe,  46  Md.  312;  and 
examine  cases  in  next  note. 

"'  Examine  Pingee  v.  Jones,  80  111.  177;  Smedle.v  v.  Felt.  43  Iowa. 
607;  Jacobs  v.  Continental  Ins,  Co.,  1  Cin.  Sup.  Ct.  Rep.  519;  Ely  v. 
Ely,  80  111.  532:  Murray  v.  Wells,  53  Iowa,  256;  In  re  Conrad's  Es- 
tate, 89  Jawa,  396;  56  N.  W.  Rep.  535;  Yale  v.  McLauriu,  66  Miss. 
461;  Beam  v.  Beam.  24  Ont.  Rep.  189;  13  C.  L.  T.  434;  Brethren  Mut. 
Aid  Soc.  V.  Grove  (Pa.),  6  Week.  Not.  Cas.  328;  Friedlander  v.  Ma- 
honey,  31  Iowa,  311;  People  v.  Phelps,  78  111.  147. 

"°  See  statutes  cited  in  sec.  879,  herein. 

'"  Central  Nat.  Bank  v.  Hume,  128  U.  S.  195;  9  S.  C.  Rep.  41;  re- 
versing 3  INIackey  (D.  C).  360;  51  Am.  Rep.  780;  HaiTey  v.  Harrison. 
89  Tex.  470;  14  S.  W.  Rep.  1083. 

"»  Pub.  Stat.,  e.  115,  sec.  8,  amended  by  Stat.  1882.  c.  105,  sec.  2. 

"'  Clark  V.  Swartzenberg,  162  Mass.  98;  38  N.  E.  Rep.  17. 

«"  Rhode  V.  Bank,  52  Iowa,  375. 

"'  Talcott  V.  Fields,  34  Neb.  611;  52  N.  W.  Rep.  400;  46  Alb.  L.  J. 
03. 
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narily  the  proceeds  of  a  policy  uj)on  tlie  liusLand's  life, 
payable  to  the  wife,  were  not  to  be  applied  in  payment 
of  Ills  debts,  yet  a  different  rule  prevailed  in  the  case  of 
au  endowment  policy,  since  a  policy  wliicli  provides  for 
tbe  repayment  of  a  certain  sum  in  a  certain  number  of  years 
was  held  to  be  in  the  nature  of  a  loan,  and  the  insurance  a  mere 
incident.  And  where  the  insolvent  debtor  had  paid  the  pre- 
miums, it  was  declared  that  although  the  amount  was  paid  dur- 
ing the  lifetime  of  the  insured,  the  proceeds  were  not  the  wife's 
absolutely,  but  were  subject  to  the  claims  of  the  creditors  of  the 
husband.  In  another  case  it  was  held  that  where  one  was  in 
debt,  and  insured  his  life  for  the  benefit  of  his  wiie  and  chil- 
dren, carrying  the  premiums  himself,  his  children  were 
entitled  after  his  death  to  have  deducted  and  paid  to  them 
from  the  insurance  the  amount  thus  expended  in  the  pajmient 
of  premiums.^"  And  in  a  case  in  Alabama^^^  it  was  held  that 
where  a  father  procured  a  policy,  payable  to  his  minor  son,  the 
premiums  being  paid  by  the  father,  it  would  be  void  as  to  his 
creditors,  and  the  son  would  be  regarded  as  trustee  for  them. 
The  true  rvile,  however,  seems  to  be,  that  in  the  absence  of  any 
statute  or  of  any  attempt  to  defraud  the  creditors  of  the  insured, 
the  latter  could  only  recover  from  the  proceeds  of  a  regular  life 
policy  the  amount  of  the  premiums  paid.^24  ^  testator  de- 
clares his  insurance  for  the  benefit  of  his  wife  and  children,  so 
that  the  fund  is  exempt  from  creditors,  where  his  expressed  pur- 
pose is  the  payment  by  his  executors  of  the  interest  on  the  fund 
to  his  wife  for  the  education  and  maintenance  of  his  children, 
even  though  the  principal  is  to  be  divided  equally  between  the 
children  upon  their  majority,  in  case  his  wife  man-ies  again. ^^^ 
In  many  states  the  statutes  provide  that  a  person  may  insure  hi.? 
life  for  the  benefit  of  his  wife  and  children,  and  limit  the 
amount  which  the  insured  may  annually  expend  in  premiums 
for  that  purpose.     Under  such   statutes,    though    the    debtor 

»"  Stigler  V.   Sti-ler,  77  Va.  1G3. 
''^  Fearn  v.  Ward.  80  Ala.  555;  2  S.  Rep.  114. 
'"  See  statutes  under  first  note  in  this  section. 
^  Beam  v.  Beam  (Ont.  S.  C.  J.  Ch.  D.  1S03),  13  Can.  L.  T.  434, 
Joyce,  Vol.  I.—  64 
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might  be  insolvent,  tlie  creditors  sihould  only  be  entitled  to  re- 
cover from  the  proceeds  of  the  policies  anv  excess  paid  for  i^re- 
miums  over  the  amount  limited  bv  statute. ■'^"^'^  "Where  a  policy 
of  insurance  on  the  life  of  B.  was  made  payable  to  M.,  who  held 
it  for  the  benefit  of  a  creditor  of  the  insured,  although  without 
the  knowledge  of  the  creditor,  B.  haA^ng  died,  it  was  held  that 
an  a.ction  lay  against  M.  by  the  creditor  for  so  much  of  the 
proceeds  of  the  policy  as  would  satisfy  the  debt.-*^^^  In  another 
case  a  life  insurance  policy  stated  that  the  premiums  were  paid 
by  the  wife  of  the  insured,  and  in  fact  they  were  paid  by  the 
insured  for  his  creditors,  and  it  was  held  that  the  wife  had  no 
title  in  the  proceeds  of  the  policy,  it  not  being  expressed  to  have 
been  made  for  her  benefit.-^^^  The  mortgagee  of  a  life  insur- 
ance policy  can  only  retain  the  amount  of  his  debt  with  interest, 
and  the  premium  paid,  where  the  mortgagor  has  retained  the 
right  of  redemption.-^^*^ 

§  859.  Rights  of  Creditors  of  Members — Benefit  So- 
cieties.— As  a  general  rule,  the  fund  payable  on  the  death 
of  a  member  of  associations  of  this  character  to  persons  desig- 
nated by  him  is  not  a  part  of  his  estate,  subject  to  his  debts,  but 
should  be  paid  directly  to  the  beneficiaries,  and  does  not  go  to 
the  administrator,  and  the  personal  representatives  cannot  sus- 
tain an  action  for  the  fund.^^°  And  though  the  proceeds  of  a 
mutual  benefit  certificate  may  come  into  the  hands  of  the  exec- 
utor of  the  insured,  they  w^ill  be  presumed  to  belong  to  his 

'"  Stone  V.  Knickerbocker  L.  Ins.  Co.,  52  Ala.  589;  Cole  v.  Marple, 
;98  Til.  58;  Pence  v.  Makepeace,  65  Ind.  345;  ^tna  Nat  Bank  v. 
United  States  L.  Ins.  Co.,  24  Fed.  Kep.  770. 

^  Hutch iDgs  V.  Miner,  46  N.  Y.  456;  7  Am.  Rep.  369. 

"*  Connecticut  Mut.  L.  Ins.  v.  Ryan,  8  Mo.  A  pp.  .o35. 

^"  King  V.  Van  Meek,  109  N.  Y.  363;  12  Cent.  Rep.  311;  16  N.  E. 
itlep.  517. 

"»  Swift  V.  San  Francisco  S.  &  Ex.  Board,  67  Cal.  507,  574,  per 
McKee,  J.,  citing  C.  M.  Ben.  Assn.  v.  Priest,  46  Mich.  429;  ISallou 
V.  Gile,  50  Wis.  014;  Yollman's  Appeal.  92  Pa.  St.  50;  Masonic  Mut. 
L.  Ins.  Co.  V.  Miller,  13  Bush  (Ky.),  4S9;  Arthur  v.  Odd  Fellows,  29 
Ohio  St.  557:  Maryland  M.  B.  Soc.  of  Imp.  O.  of  R.  M.  v.  Clendin- 
uen,  44  Md.  429.  Proceeds  of  life  policy  are  declared  assets  of  es- 
tate in  Kelley  v.  Mann,  56  Iowa,  625. 
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family  in  preference  to  Ms  creditor?.-^^^  As  a  general  rule,  also, 
a  creditor  will  be  excluded  if  the  statutes  under  which  the  so- 
ciety is  organized  or  the  charter  of  the  society  prescribes  certain 
classes  from  which  the  beneficiary  shall  be  chosen,  or  provides 
that  the  fund  shall  be  payable  to  certain  classes.  Thus,  where 
a  statute  authorized  benefit  societies  to  issue  certifictaes  for  the 
benefit  of  the  widows,  orphans,  or  dependents  of  members,  a 
designation  of  tlie  creditor  of  the  insured  was  held  invalid, ^^- 
and  a  promise  by  the  S'ociety  to  pay  the  money  due  on  a  certifi- 
cate in  such  a  case  to  a  creditor  of  the  member  will  be  void.-^^^ 
So  the  right  of  a  member  of  a  society  organized  under  the  New 
York  laws  of  1879  ^^  is  held  not  be  a  property  right;  nor  can 
he  impress  it  with  a  trust  for  the  payment  of  his  debts.-'^^ 
Where  a  benefit  certificate,  in  which  the  member's  wife  is  des- 
ignated as  beneficiary,  was  permitted  to  lapse,  and  the  member 
subsequently  renewed  it  for  the  benefit  of  one  of  his  creditors, 
and  in  the  latter's  name,  it  was  held  that  the  creditor  could  only 
hold  the  amount  of  the  debt  at  the  time  of  the  renewal  of  the 
certificate,  together  with  the  assessments  which  he  had  paid, 
and  could  not  deduct  the  amount  of  other  claimswhich  had  sub- 
sequently accrued,  and  that  re]")resentatives  of  the  member 
would  be  entitled  to  the  surplus.-^^^  In  the  case  of  a  beneficiary 
claiming  as  a  creditor  of  the  insured,  a  demurrer  to  his  petition 
by  the  widow,  alleging  that  the  notes  held  by  the  beneficiary  . 
were  executed  for  gambling  debts,  was  held  to  be  improperly 
sustained.-^^^ 

§  860.      Rigrhts  of  Creditors  of  Wife  when  Beneficiary. 

The  proceeds  of  a  policy  of  life  insurance,  in  which  the  ^\^fe 
of  the  insured  is  designated  as  beneficiary,  will  not  be  exempt 

'"  Re  Palmer,  3  Dem.  (N,  Y.)  129. 

"'  Rindge  v.  New  England  Mut.  Aid  Soc.  (Mass.),  15  N.  E.  Rep. 
G28. 

"*  Skillings  v.  Massachusetts  B.  Soc,  146  Mass.  2SG;  3  Mass.  (L, 
ed.)  98;  5  N.  E.  Rep.  718. 

"*  Chapter  189. 

"»  Boasberg  v.   Cronan,  30  N,  Y.   St.  Rop.  483. 

188  Levy  V.  Taylor,  66  Tex.  652;  1  S.  W.  Rep.  900. 

'"  AVeiirelnian  v.  Bronger,  96  Ky.  132;  28  S.  W.  Rep.  334;  16  Ky. 
L.  Rep.  401. 
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from  tlie  elahiis  of  her  creditors.^^^  But  where  the  policy  was 
issued  for  the  benefit  of  the  wife  and  children,  it  was  held  that 
the  creditors  of  the  wife  had  no  claim  upon  the  proceeds.-^^^  If 
a  husband  procures  a  policy  on  his  life  payable  to  his  represent- 
atives, and  subsequently  assigns  the  policy  to  his  Avife,  who, 
with  intent  to  defraud  her  creditors,  assigns  it  to  her  children, 
it  is  held  that  her  creditors  may  recover  from  her  children  the 
surrender  value  of  the  policy  at  the  time  of  the  assignnient.-^^" 

§  861.      Creditor  as  Payee  in  Policy  on  Debtor's  Life. 

A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,^^^ 
and  may  be  the  beneficiary  in  a  regular  life  insurance  policy 
upon  the  debtor's  life.  And  in  those  cases  where  neither  the 
statute  under  which  a  benefit  society  is  formed,  nor  the  charter 
or  by-laws  of  the  society  limit  the  classes  from  which  the  ben- 
eficiary may  be  chosen,  a  member  may  designate  his  creditor 
as  beneficiary,  and  he  will  be  entitled  to  the  proceeds  of  the 
certificate.  The  general  rule,  however,  in  these  cases  is,  that 
the  creditor  may,  where  he  pays  the  premiums  or  assessments, 
retain  any  excess  over  the  amount  of  his  debt,  provided  there  is 
not  such  an  excess  as  will  render  the  whole  transaction  merely 
a  wagering  one.-^^^  Where  a  person  took  out  a  benefit  certifi- 
cate, amounting  to  six  thousand  five  hundred  dollars,  on  the 
life  of  his  debtor  who  owed  him  one  thousand  dollars,  and  paid 
all  dues  and  assessments,  it  was  held  that,  as  the  amount  to  be 
realized  on  the  certificate  depended  on  the  number  and  sol- 
vency of  the  members,  and  as  only  two  thousand  one  hundred 
and  twenty-four  dollars  and  eighty-two  cents  was  realized,  the 
creditor  might  retain  the  balance  over  the  amount  of  the  debt, 

"'  Mun-ay  v.  Wells,  53  Iowa,  256;  Wellington  v.  Fox,  13  N.  Y.  Supp. 
334. 

"'  Leonard  v.  Clinton,  20  Hun  (N.  Y.),  2SS.  See  Commercial  Trav. 
Assn.  V.  Newkirk,  16  N.  Y.  Supp.  177;  Bolt  v.  Keylioe,  30  Hun  (\. 
Y.),  819;  Barron  v.  Brummer,  100  N.  Y.  372;  Brummer  v.  Cobn.  8G 
N.  Y.  11;  Baltimore  &  Ohio  R.  R.  Co.  v.  Arthur,  90  N.  Y.  234; 
Sinilie  v.  Quinn,  90  N.  Y.  492. 

"°  Leonard  v.  Clinton,  26  Hun  (N.  Y.),  28S.  Examine  cases  In 
preceding  note.  When  wife's  creditors  have  no  claim  on  money: 
In  re  Conrad's  Estate,  89  Iowa.  396;  56  N.  W.  Rep.  535. 

'"  See  chapters  on  insurable  interest,  herein. 

'"  See  sec.  954,  herein. 
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interest,  and  expenses.^ *^  In  a  recent  case  in  England^ ^^  tlie 
trustees  of  an  insurance  company  advanced  ten  thousand 
pounds  to  a  jDerson  upon  the  latter's  interest  in  the  estate  of 
]ns  father,  which  interest  was  contingent  upon  his  surviving  his 
father.  The  borrower  insured  his  life  for  thirty-four  thousand 
four  hundred  pounds.  By  the  agreement  forming  a  part  of  the 
transaction  the  policy  was  to  belong  absolutely  to  the  trnstecf, 
in  case  he  died  before  his  father  and  had  not  paid  the  amount 
due  the  trustees;  but  in  case  he  paid  the  debt,  the  ti-nstecs 
Avere  to  assign  the  policy  to  him.  The  insured  died  be- 
fore his  father  without  having  paid  anything  upon  the 
debt.  In  an  action  by  the  representative  of  the  deceased,  it 
was  held  that  the  insurance  was  not  merely  for  the  sole  benefit 
and  protection  of  the  trustees, but  that  the  transaction  amounted 
to  a  mortgage  of  the  policy  to  the  trustees,  and  was  the  property 
of  the  insured,  subject  to  the  charge  or  mortgage,  'and  that  in 
accordance  with  the  equitable  doctrine  against  fettering  the 
mortgagor's  rights  of  redemption,  the  representatives  of  the  in- 
sured were  entitled  to  the  surplus  in  excess  of  the  amount  due 
the  trustees.  If  the  statute  under  which  a  society  is  formed 
does  not  permit  the  issuance  of  certificates  to  a  member  payable 
to  his  creditor,  the  subsequent  enactment  of  a  law  enabling  ben- 
efit societies  to  issue  such  certificates  will  not  render  a  certifi- 
cate issued  prior  to  the  enabling  act,  to  a  member  dGsig^lating 
his  creditor  as  beneficiary,  enforceable  in  the  hands  of  the  cred- 
itor, where  it  does  not  appear  that  subsequent  to  the  enactment 
of  the  law  the  society  had  done  anything  rendering  the  con- 
tract enforceable  by  the  creditor. ■^'^^ 

§  862.  Society  not  Bound  by  Secret  Affrccinents  by 
Member  with  Children  as  Beneficiaries. — A  society  or  a 
grand  lodge,  bound  by  the  terms  of  a  contract  with  a  member 
to  pay  a  fund  on  his  death  to  his  wife  and  children,  can  take  no 
notice  of  secret  arrangements  or  settlements  made  by  the  mem- 

'"  Rittler  v.  Smith,  70  Md.  2G1;  16  All.  Rep.  S90. 

"*  Salt  V.  Northampton,  L.  R.  App.  Cas.  1S92  (one  judue  dissont- 
iriS). 

'"  Skilligs  V.  Massachusetts  B.  Assn.,  146  Mass.  217;  15  N.  E.  Rep. 
506. 
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ber,  which,  if  recognized,  would  deprive  such  child  of  its 
share. -^^^ 

§  863.  Where  Bequest  by  Wife  will  not  Pass  Inter- 
est in  Policy  on  Husband's  Life. — A  bequest  by  a  wife  to 
her  husband  of  all  the  personal  property  in  the  dwelling-house 
and  other  buildings  on  certain  lots  which  are  also  devised,  and 
of  all  her  interest  in  their  community  property,  does  not  pass 
her  right  in  a  policy  on  the  husband's  life,  made  payable  on  his 
death  to  her  and  to  her  executors,  administrators,  or  assigiis.^"^^ 

§  864.  Tontine  Policy — When  Beneficiary  not  Bound 
by  Action  of  Company's  Officers. — If  a  tontine  policy 
is  issued  by  a  stock  company,  it  is  held  that  the  beneficiary  of 
such  policy  is  not  bound  by  the  action  of  the  company's  officers 
in  fixing  the  profits  which  have  been  apportioned  among  the 
policies,  upon  the  theory  that  the  api^ortionment  is  a  dividend, 
in  the  sense  in  which  that  word  is  used  as  applied  to  a  stock- 
holder, but  that  the  insured  having  complied  with  his  contract 
on  his  own  behalf,  and  made  required  payments,  was  entitled  to 
have  apportioned  to  him  his  share  of  a  fund  to  be  computed, 
and  that  defendant  had  no  right  to  withhold  it  as  profits  from  a 
stockholder,  and  that  the  share  or  its  equivalent  in  value,  was 
the  plaintiff's  own  property,  and  not  that  of  the  defendant  com- 
pany, and  that  the  latter  could  not  hold  such  surplus  or  profits 
as  a  trust."^ 

§  865.     Suspension  of  Member — Rig^ht   of  Beneficiary 

to  Recover. — In  many  cases  a  benefit  fund  is  only  pay- 
able in  case  of  the  death  of  the  member  while  in  good  standing. 
"Where  there  is  such  a  provision  there  can  be  no  recovery  if  it 
appears  that  the  member  was  not  "in  good  standing"  at  the 
time  of  his  death.  Thus,  where  a  member  did  not  appeal  from 
a  suspension  by  the  society,  as  he  was  entitled  to  do  under  its 

'♦«  Felix  V.  Grand  Lodge  A.  O.  U.  W.,  31  Kan.  81.  Brewer,  J.,  dis- 
senting. 

"'  Evans  v.  Oppermann.  7fi  Tex.  293;  13  S.  W.  Rop.  312. 

i«  Pierce  v.  Equitable  L.  Assnr.  Co.,  145  Mass.  512;  12  N.  E.  Rep. 
858. 
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constitution,  it  was  held  tliat  the  beneficiary  could  not  recover, 
as  the  member  was  not  in  "good  standing"  at  the  time  of  his 
death.1^9 

§  806.      Funeral  Benefits— Who  Entitled.— Where  the 

charter  of  a  benefit  society  stated  its  purpose  to  be  the  accumu- 
lation of  a  fund  to  be  paid  to  the  representatives  of  the  mem- 
ber, and  the  constitution  declared  its  object  to  be  to  provide  for 
the  "family  or  heirs"  of  membei-s,  and  also  that  the  "heirs,  in 
case  there  is  no  family,"  should  receive  the  funeral  benefit,  and 
further  provided  that  "those  persons  who  are  legally  entitled  to 
receive  the  funeral  benefit"  should  notify  the  society,  it  was 
held  that  the  executor  was  entitled  to  an  amount  out  of  the 
benefit  fund  sufficient  to  pay  the  expenses  of  the  funeral.^ 


150 


§  867.  Beneficiary — Benetfis  Payable  in  Case  of  Sick- 
ness or  Disability — Insanity  of  Member.— Where  the  laws 
of  the  society  provide  that  if  the  insured  member  is  unable, 
through  "sickness  or  other  disability,"  to  earn  a  livelihood  for 
himself  and  family,  he  shall  be  entitled  to  certain  benefits,  the 
insanity  of  a  member  will  bring  him  within  the  meaning  of 
such  provision,  and  entitle  him  to  recover. 
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§  8G8.  Railroad  Relief  Association— Provision  as  to 
Release  of  Company  for  Damages — When  Beneficiary 
may  not  Recover. — A  member  of  a  railroad  relief  association 
for  employees,  to  which  the  company  contributes  funds,  may 
validly  agree  that  the  acceptance  of  benefits  from  the  relief 
fund  shall  operate  as  a  release  from  all  claims  for  damages 
against  the  company.  Such  agreement  is  not  contrary  to  pub- 
lic policy,  nor  against  the  rule  that  a  common  carrier  cannot 
contract  against  his  own  negligence.^^^    And  where  the  consti- 

"»  Karcher  v.  Supreme  L.  K.  of  H.,  137  Mass.  3G8. 

'">  Oelsen  v.  gcliiller  D.  B.  Soc.  (Pa.  1S92),  9  Lane.  113.  See  sec- 
tion herein  on  "widow  and  relatives." 

'"  McCiillough  V.  Expressmen's  Assn..  133  Pa.  St.  142;  7  L.  R. 
Annot.  210;  47  Phil.  Leg.  Int.  179;  19  AtL  Rep.  355. 

'"  Johnson  v.  Philadelphia  etc.  R.  R.  Co..  163  Pa.  St.  127;  affirming 
2  Dist.  Rep.  229;  29  Atl.  Rep.  854.  See.  also,  Ringle  v.  Pennsylvani.a 
R.  R.  Co.,  164  Pa.  St.  529.    Contract  that  acceptance  operates  as  re- 
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tution  of  a  railroad  relief  association  provides  that  the  company 
must  be  released  from  any  and  all  liability  for  damages  before 
the  benefit  will  be  paid,  the  recovery  of  damages,  in  an  action 
against  the  company  by  those  legally  entitled  to  damages,will  de- 
feat the  right  of  a  third  person  named  as  beneficiary  to  recover 
the  benefit  fund.  This  was  so  held  where  a  person  designated 
his  mother  as  beneficiary, aud  upon  his  death  his  wife  and  a  mi- 
nor child,  the  persons  legally  entitled  to  damages  did  not  release 
the  railroad  .company,  but  brought  an  action  and  recovered  dam- 
ages by  compromise.^ ^^  In  another  case,  where  a  railway  relief 
association  was  organized  for  the  purpose  of  giving  aid  in  case 
•of  injury  or  sickness  to  its  members,  the  following  facts  ap- 
peared: The  funds  were  realized  from  contribution  from  the 
members,  with  an  agreement  upon  the  part  of  the  railway  com- 
pany that  in  case  of  a  deficiency  it  would  contribute  the 
amount  necessary  to  make  up  such  deficiency.  The  company 
was,  however,  seldom  liable  to  be  called  upon  to  do  this,  as  the 
rates  of  contributions  were  such  that  a  deficiency  would  seldom 
occur.  Both  in  the  application  for  membership  and  in  the  pol- 
icy there  was  a  provision  that  in  consideration  of  the  payments 
by  the  company  the  acceptance  of  benefits  should  operate  as  a 
release  of  all  claims  for  damages  against  the  company.  One  of 
the  members  of  the  association  received  injuries  due  to  the 
negligence  of  the  company,  and  it  was  held  that  the  acceptance 
of  benefits  by  him  from  the  association  did  not  bar  his  right  of 
action  against  the  railway  company  to  recover  damages  for  the 
injury. -^^^ 


lease  of  railroad  valid  and  not  ag'ainst  public  policy:  Chicago  B.  & 
Q.  Ry.  V.  Bell,  44  Nev.  44;  62  N.  W.  Rep.  314. 

'"  Fuller  V.  B.  &  C.  Em  p.  Rel.  Assn.,  67  Md.  433;  10  Atl.  Rep.  237. 

"*  Miller  v.  Chicago  B.  &  Q.  Ry.  Co.  (U.  S.  C.  C.  D.  Colo.  1894); 
65  Fed.  Rep.  305.  In  this  case  the  court  said:  "I  am  amazed  to 
find  that  in  several  courts  of  unquestioned  dignity  and  authority 
the  defense  here  made  has  been  fully  sustained  (Id.  308,  per  Hal- 
lett,  D.  J.,  citing  Clements  v.  Railway  Co.  (1894),  App.  Cas.  482; 
Johnson  v.  Philadelphia  etc.  R.  R.  Co.,  1G3  Pa.  St.  127;  29  Atl.  Rep. 
854;  Leas  v.  Penn.  Co.,  10  Ind.  App.  47;  37  N.  E.  Rep.  423),  and  the 
court  continues:  "I  can  onlj'-  say  I  can  agree  with  none  of  them. 
The  reason  of  the  thing  stands  altogether  on  the  other  side." 
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§  869.  Ueneficiary  not  Liable  for  Premiums  Paid  by 
Strang-er. — A  stranger  who  voluntarily  pays  a  premium 
upon  a  policy  upon  the  life  of  another,  cannot  recover  tlie  same 
of  the  beneficiary,  and  he  has  no  lien  upon  the  proceeds  of  such 
insurance  which  he  has  collected  as  the  agent  of  the  benefi- 
ciary.-^^^ 

§  870.  Payment  of  Assessments  by  Beneficiary  Gra- 
tuitous.— The  payment  of  assessments  by  the  beneficiarv 
of  a  benefit  certificate  will  be  regarded  as  gratuitous,  and  as  cre- 
ating no  equities  in  favor  of  such  beneficiary,  provided  there  is 
no  contract  as  to  such  payment.^^^ 

§  871.  Amount  of  Policy  and  Premiums  Advance- 
ments to  Beneficiary. — If  a  father  purchases  and  pays  for  a 
policy  of  insurance  on  his  own  life  in  the  name  of  his  daughter, 
and  for  her  sole  benefit,  and  pays  the  annual  premium  until  his 
death,  the  amount  of  the  policy  and  of  the  annual  premium 
after  its  purchase  are  advancements.-^^^ 

§  872.  Payment  of  Benefit  Fund. — A  beneficiary  fund 
payable  on  the  death  of  a  member  of  an  association  to  persons 
named  by  him,  is  not  to  be  treated  as  part  of  his  estate,  subject 
to  his  debts,  and  does  not  go  to  the  administrator,  but  should 
be  paid  directly  to  the  beneficiaries  or  to  their  guardians.-^^^ 
It  may  not  be  shown  that  it  is  customary  to  reinstate  defaulting 
members  upon  payment  of  past  dues,  where  an  action  is  brought 
for  a  death  benefit  against  a  beneficial  association.^^^ 

§  873.  Beneficiary  Entitled  to  Fund — Fund  Cannot 
be  Garnished. — The  fund  appropriated  by  a  benefit  society 
to  be  paid  over  under  the  statute,  to  the  member's  family  upon 

>w  Meier  v.  Meier.  88  Mo.  566;  15  Mo.  App.  68. 

""  So  held  in  .Tory  v.  Supreme  Council  A.  L.  of  H.,  105  Cal.  20;  38 
Pac.  Rep.  524;  26  L.  R.  Annot.  733. 

'"  So  lield  in  Lnelcenbacher  v.  Zimmerman.  10  S.  C.  110:  30  Am. 
Rep.  37. 

"'  Catliolic  B.  Assn.  v.  Priest,  46  Mich.  429.  Wlio  may  recover  as 
beneficiary,  see  note  14  Am.  St.  Rep.  526. 

""  Dickinson  v.  Ancient  O.  U.  W.,  159  Pa.  St.  258. 
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his  deatli  cannot  be  garnished  to  satisfy  a  debt  due  from  a 
member  of  the  family,  nor  ean  it  be  seized  for  a  debt  due  from 
the  society  or  organization. -^^"^ 

§  874.      Two  oi*  More  Beneficiaries — Joint  Tenancy. — 

In  a  case  in  Wisconsin/*"^  where  a  policy  was  payable  to  thewfe 
and  daughter  of  the  assured,  the  question  arose  whether  the  pol- 
icy wa3  payable  to  the  beneficiaries,  as  tenants  in  common  or 
joint  tenants.  The  laws  of  the  state^''"'^  provided  that  "all 
grants  and  devises  of  land  made  to  two  or  more  persons  shall  be 
construed  to  create  estates  in  common,  and  not  in  joint  ten- 
ancy," also  that  "the  preceding  section  shall  not  apply  to  mort- 
gages, nor  to  devises  or  grants  made  in  trust  or  made  to  exec- 
utors or  to  husband  or  wife,"  ^^^  and  the  defendant  claimed  that 
under  these  provisions  only  one  thousand  dollars  was  payable  to 
the  daughter,  and  the  other  thousand  reverted  to  the  estate, 
because  of  the  death  of  the  mother.  But  the  court  held  that 
because  of  the  close  analogy  to  property  held  in  joint  tenancy, 
the  policy  was  payable  as  an  entirety,  and  it  may  be  reasonably 
asserted  that  this  insurance  in  joint  tenancy,  with  the  right  of 
survivorship,  is  within  the  exception  of  the  statutes  of  that  sitate 
in  analogy  to  devises,  and  that  the  doctrine  of  the  common  law 
governs  it 

§  875.  Beneficiary  may  Sue  on  Policy. — The  benefici- 
ary of  a  life  insurance  policy  may  maintain  an  action  in  his 
own  name  against  the  company  to  recover  the  proceeds  of  the 
policy.-^^"*  In  such  a  case,  a  judgment  in  favor  of  the  benefi- 
ciary will  not,  however,  it  is  held,  preclude  an  inquiry  between 

""  Brown  v.  Balfour,  46  Minn.  68;  48  N.  W.  Rep.  604,  under  Gen. 
Stat.  Minn.  1S78,  c.  34,  see.  369.  providing  that  fund  be  paid  over 
to  family,  and  be  exempt  to  amount  of  five  thousand  dollars,  and 
not  liable  to  be  seized  to  pay  deceased  member's  debt  under  any 
circumstances. 

161  Parr  v.  Trustees  Grand  Lodge  A.  O.  U.  W.,  83  Wis.  446;  53  N. 
W.  Rep,  738. 

"==  Rev,  Stat.,  sec.  2068. 

^«  Rev.  Stat.,  sec.  2009. 

'^  Pacific  Mut.  L.  Ins.  Co.  v,  ^Yllliams,  79  Tex.  633;  15  S.  W.  Rep. 
478. 
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the  legal  representati-ves  of  the  insured  and  the  beneficiary,  as 
to  who  is  ultimately  entitled  to  the  proceeds.^^* 

§  876.  Where  Money  Due  Beneficiary  has  been  Paid 
Administrator  of  Assured. — If  money  due  on  a  policy  which 
designates  a  certain  pei'son  as  beneficiary  is  paid  to  the  adminis- 
trator of  the  assured,  the  representative  of  the  beneficiary  may 
recover  the  same  from  the  administrator,  to  whom  the  pro- 
ceeds have  been  paid.-^^^ 

§  877.  Right  of  Beneficiary — Premiums  Paid  with 
Misappropriated  Money  or  Funds. — The  fact  that  a  pari  of 
the  premiums  on  a  life  policy  taken  out  by  a  husband  on  his  life 
for  the  benefit  of  his  wife  have  been  paid  with  money  of  his, 
misappropriated  by  him  from  the  firm,  will  enable  the  surviv- 
ing partner,  as  against  the  beneficiary,  to  recover  the  whole 
amount  of  the  insurance  money,  where  it  appears  that  such  sum 
does  not  equal  that  wrong-fully  appropriated.  It  is  a  question, 
however,  as  to  what  the  rights  of  the  beneficiary  and  the  sur- 
viving partner  would  have  been  in  equity  had  the  amount  of 
insurance  exceeded  such  misappropriated  funds.^^'^  And  where 
all  the  premiums  were  paid  with  stolen  money,  and  the  amount 
stolen  exceeded  the  amount  of  the  policies,  the  firm  from  which 
the  money  was  stolen  was  held  entitled  to  the  entire  proceeds 
of  the  policy,  as  against  the  beneficiary.^  ^^ 

'"  Pa<?mc  Mut.  L.  Tns.  Co.  t.  Williams,  79  Tex.  633;  15  S,  W.  Rep. 
47S. 

"'  Kimball  v.  Oilman,  C>0  N.  H.  54. 

'"  Holmes  v.  Oilman.  138  N.  Y.  369;  52  N.  Y.  St.  Rep.  873;  revers- 
ing 64  Hun  (N.  Y.),  227;  46  N.  Y.  St.  Rep.  110;  distinguishing  Central 
Bank  v.  Hume,  128  U.  S.  195,  on  the  ground  that  in  that  case  "the 
moneys  used  were  in  truth  the  property  of  the  husband.  aJthougb 
he  was  insolvent,  and  he  used  some  of  his  property  to  purchase  in- 
surance for  the  benefit  of  his  wife  and  children":  Id.  383,  per  Peck- 
ham,  .T.     See  on  this  point.  1  Tniversity  L.  R.  14. 

^•«  Holmes  v.  Davenport  (X.  Y.  S.  C.  1892),  18  N.  Y.  Supp.  56.  In 
the  ease  of  Holmes  v.  Oilman,  cited  in  the  last  note,  the  court  re- 
fused to  decide  what  might  be  the  rights  of  the  parties  in  equity 
had  the  insnranco  money  exceeded  the  amount  of  rents  appropri- 
ated: Id.  385,  per  Peckham,  J. 
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§  878.  Statutory  Provisions  Limiting^  Beneficiaries 
of  Benefit  Certificates  —  Certain  Classes. — In  several 
of  the  states  statutes  have  been  enacted  permitting  benefit  so- 
cieties to  organize,  for  the  purpose  of  the  payment  of  a  certain 
fund  upon  the  death  of  the  member  to  the  widow  or  relatives 
of  the  member,  or  certain  other  specified  classes.  "Where  the 
provision  restricting  the  beneficiary  to  certain  classes  is  merely 
contained  in  the  by-laws,  and  is  not  a  statutory  enactment,  the 
company  or  society  may  in  many  cases  be  estopped  to  set  up 
the  fact  that  the  beneficiary  is  not  within  such  classes. -^^^ 
Where,  hovi^ever,  the  provision  is  a  statutory  or  charter  one,  the 
company  cannot  waive  it,  and  has  no  authority  to  issue  a  ben- 
efit certificate  payable  to  a  pei-son  who  is  not  of  the  prescribed 
c]  asses,  ■^'^'^ 

§   879.      Statutes — Beneficiaries — Wife    and    Children. 

As  noted  in  a  preceding  section,-^^^  the  rights  of  beneficiaries  in 
general  to  the  proceeds  of  a  policy  are,  in  a  large  number  of 
states,  protected  by  statutory  exemptions  as  to  creditors'  claims, 
while  in  a  large  number  of  states  statutes  have  been  enacted  for 
the  express  purpose  of  securing  to  the  wife  and  children  of  in- 
sured, as  beneficiairdes,  the  proceeds  of  the  policy,  free  from 
claims  against  the  husband  or  his  estate  in  favor  of  creditors, 
subject, however, in  some  states, to  certain  exceptions, where  the 
premiums  in  excess  of  a  certain  amount  have  been  paid  out  of 
the  husband's  property  or  funds.^^^    These  statutes  are  not  de- 

"'  See  sec«.  35,  30,  and  chap,  xvi,  herein. 

"»  Presbyterian  Mut.  Assiir.  Fund  v.  Allen,  lOG  Ind.  593  (charter); 
Duvall  V.  Goodson,  79  Ky.  224  (charter);  American  Legion  of  Honor 
V.  Perry,  140  Mass.  580  (statute);  Daniels  v.  Pratt,  143  Mass.  221 
(statute);  Knights  of  Honor  v.  Nairn,  60  Mich.  44  (statute);  National 
Mut.  Aid  Assn.  v.  Gonser,  43  Ohio  St.  1  (statute).  But  see  Maneely 
V.  Knights  of  Bir.,  115  Pa.  St.  305  (charter). 

"'  See  sees  858,  859,  herein. 

'•=  Ala.  Code,  1880.  vol.  1,  see.  2350;  Cal.  Laws.  1891.  c.  110.  sec.  8. 
And  see  Deering's  Annot.  Civ.  Code.  sec.  3470;  Colo.  Mills'  Annot. 
Stat.  1891.  sec.  2240;  Conn.  Gen.  Stat.  1888,  sec.  2799.  See  Comp. 
Laws  Dak.  1SS7,  sec.  4677;  Del.  Kev.  Code,  1852,  as  amended  189.3, 
p.  599,  c.  76;  Fla.  Dig.  1881.  p.  534,  sec.  22;  111.  Myers'  Rev.  Stat. 
1895,  p.  839,  c.  73,  sec.  54;  Ind.  Burns'  Annot.  Stat.  Rev.  1894,  sec. 
5048  ',.3848);  Iowa  McClain's  Stat.  1888,  sees.  1756,  3570;  Kan.  Geu. 
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clarative  of  anj  common-law  principle,  but  are  enabling  acts  ere* 
ating  a  new  right  and  confemng  a  special  privilege,  and,  to  se- 
cure tlie  exemption  intended,  the  statute  mus/t  be  conformed  to, 
but  a  liberal  construction  will  be  given  to  secure  the  relief  in- 
tended where  a  proper  case  arises  for  which  the  statute  makes 
provision. -^^^  In  Alabama,  although  a  statute  may  permit  a 
husband  and  father  to  insure  his  life  for  the  benefit  of  his  minor 
child  or  children, yet  he  cannot,  as  against  existing  creditors, as- 
sign a  policy  taken  out  in  his  own  name  to  a  minor  child  for  the 
consideration  of  love  and  affection.  Such  assignment  being  con- 
structively fraudulent,  the  proceeds  may  be  reached  in  equity 

Stat.  18S9,  vol.  1,  annot,  sec.  3401;  Ky.  Pub.  Acts  1SG9-70.  c.  f>45. 
sees.  30-32;  Me,  Freeman's  Siipp.  Stat.  1885-95,  p.  328,  c.  49,  see.  9; 
p.  320,  c.  49,  see.  9;  Md.  Code  Pub.  Gen.  Laws,  ISSS,  vol.  1,  p.  321, 
see.  117  (ISCS,  c.  471,  sec.  101);  Id.,  p.  803,  sees.  8,  9;  Pub.  Gen.  Laws, 
18C0.  art.  45,  sec.  8;  1802,  c.  9;  1SC8,  c.  471,  soc.  101;  1878,  c.  '200; 
Mass.  Acts  18SS,  c.  429.  sec.  15;  Acts  1887,  c.  214.  sec.  73;  Acts  1890. 
e.  421.  see.  23;  Mich.  1  Howell's  Annot.  Stat.  1882,  see.  4238;  2  Id., 
sec.  naOO;  Minn.  1  Kelly's  Stat.  1891,  sec.  3047;  Miss.  Tbomp.,  Dill. 
&  Caiupb.  Annot.  Code,  1892,  sees.  1964  (1261),  1965;  Mo.  2  Rev.  Stat. 
1889,  sees.  5851-54;  Montana  2  Annot.  Cedes  (Civ.  Code),  1895,  sec. 
732;  Act  Mai'ch  S,  1893;  Nevada  Laws,  1891,  c.  98,  sec.  9;  N.  H.  Pub. 
Stat.  1891,  p.  487,  c.  171,  sees.  1-3;  N.  Y.  2  Birdseye's  Rev.  Codes 
and  Laws,  1890,  p.  1626,  sec.  245;  3  Rev.  Stat.,  Stb  ed.,  p.  1709,  sec. 
19,  p.  1711;  N.  Dak.  Laws.  1891,  c.  73.  seclS;  c.  74,  sec.  15;  N.  O. 
Const.,  art.  10,  se-c.  S;  O'hio  2  Giauque's  Rev.  Stat..  6th  ed.,  p.  136S, 
sec.  5427;  1  Id.,  p.  900,  sees.  3628.  3629:  Oklahoma  Stat.  1890.  p. 
G36.  sec.  19;  Pa.  Pepper  &  Lewis'  Dig.  1S94,  vol.  1,  p.  2383,  90,  91; 
Pub.  Laws,  1868.  103,  see.  1;  Pub.  Laws,  1876,  53,  sec.  25;  Brigli}-. 
Purd.  Dig.  1894,  vol.  1,  12th  ed.,  p.  1048,  sees.  71,  72;  S.  C.  Gen.  Stat. 
1882,  sec.  1358;  S.  Dak.  Laws,  1890,  p.  130,  see.-  22;  Tenu.  Mill  & 
Vert.  Code,  1884,  sees.  1813,  3135;  Vt.  Sfat.  1894,  p.  504,  sees.  26r.3-57; 
W.  Va.  Code,  1891,  3d  ed.,  p.  620,  sees.  5,  6;  Wis.  1  Sandb.  .t  B. 
Annot.  Stat.,  p.  1361,  sec.  2347;  Amended,  c.  271,  1889;  Amended 
Laws.  1891,  c.  396.    See  oases  cited  under  sees.  858,  859,  herein. 

"'  Friedman  v.  Fennell,  94  Ala.  572,  per  Stone,  C.  J.,  citing  Coa- 
necticut  L.  Ins.  Co.  v.  Webb,  54  Ala.  688;  Fearn  v.  Ward,  80  Ala. 
555;  3  Brick.  Dig.  490,  sec.  8;  Felrath  v.  Schonfield,  76  Ala.  199; 
Tompkins  v.  Levy,  87  Ala.  263;  Elliott's  Appeal.  50  Pa.  St.  75;  88 
Am.  Dec.  525,  and  note.  "The  puiTpose  is  to  enable  the  husband  to 
make  valuable  provision  for  his  wife  and  children  after  his  death 
above,  beyond,  and  unaffected  by  his  estate,  personal  and  real,  and 
the  conditions  of  the  same  remaining  after  his  death":  Bur\\t«ll  v. 
Snow,  107  N.  C.  86,  per  Merriiuan,  C  J. 
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by  said  creditors.-^^*  Under  a  Florida  statute/^^  providing  that 
the  j^roceeds  of  a  policy  should  inure  to  the  beneficiary,  and  not 
be  subject  to  any  claims  of  insured's  creditors,  it  was  held  that 
a  direction  "written  on  a  policy  to  pay  it  to  a  person  named  was 
equivalent  to  a  declaration  made  in  the  policy  at  the  time  of  it?; 
issue.-^^^  In  Indiana,  if  a  husband's  life  is  insured  for  his  wife's 
benefit,  and  the  wife  signs  a  note  given  the  company  by  the 
husband  for  a  loan,  and  the  policy  is  assignied  to  the  company, 
she  is  her  husband's  surety,  and  the  loan  may  not  be  deducted 
from  the  insurance  money  paid  on  the  husband's  death,  even 
though  it  is  stipulated  that  the  balance  for  the  year's  premium, 
if  any,  and  all  other  indebtedness  be  first  deducted.-^'^^  In  Lou- 
isiana, the  surviving  widow  and  children,  payees  of  a  life  pol- 
icy, take  in  equal  proportions.-'^'^^  A  Michigan  statute^"^  pro- 
vides that  if  any  certificate  of  insurance  is  issued  upon  the  life 
of  a  person  over  sixty-five  years  of  age  by  a  benefit  association 
organized  under  the  state  law,  it  shall  "be  void  as  to  the  benefi- 
ciary therein  named,  but  the  amount  thereof  shall  be  payable  to 
the  heirs  of  the  member," and  it  is  held  that  the  law  does  not  ap- 
ply to  a  policy  which  was  issued  prior  to  the  passage  of  the  act, 
and  where  money  is  paid  voluntarily  to  the  beneficiary  of  a  void 
policy  the  heirs  have  no  claim  thereto.-^^"  Under  a  Massachu- 
setts statute^^^  relating  to  mutual  benefit  associations, and  which 
exempted  the  fund  held  for  members  from  attachment,  and  de- 
clared that  the  laws  relating  to  life  insurance  companies  should 
not  apply,  it  was  held  that  a  member  could  not  assign  his  in- 
terest as  collateral  security  for  a  debt,  but  the  person  named 
by  the  member  as  his  beneficiary  might  make  such  an  assign- 

"<  Friedman  v.  Fennell,  94  Ala.  570.  The  court  said  sucli  transfer 
stood  "on  no  higher  plane  than  any  other  attempt  he  might  make 
to  give  away  his  property  at  the  expense  of  his  debts":  Id.  573,  per 
Stone,  C.  J.;  Code  Ala.  1886,  sec.  2356. 

"'  Chapter  1864. 

"'  Eppinger  v,  Canepa,  20  Fla.  262,  2S1. 

'"  Union  Cent.  Ins.  Co.  v.  Woods,  11  Moon  (Ind.  A.  C),  335;  39 
N.  E.  Rep.  205.     See  37  N.  E.  Rep.  ISO. 

"'  Re  Crane.  47  La.  Ann.  896:  17  S.  Rep.  431. 

"»  Laws  1887,  Act  187,  sec.  16. 

'«•  Smith  v.  Pinch.  80  Mich.  382;  45  N.  W.  Rep.  183. 

'«  Mass.  Stat.  1877,  c.  204. 
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nient  after  his  interest  had  vested.^®^  Another  act  in  the  same 
state  provided  for  the  assistance  of  members  of  the  police  de- 
partment when  sick  and  disabled,  and  also  for  assistance  to  their 
families.-'^^^  This  act  was  amended/^^  extending  the  benefit 
to  members  retired  under  a  prior  statute.-^^^  It  was  held 
that  the  statute  was  merely  permissive,  and  that  the  association, 
might,  under  a  by-law,  extend  the  benefit  to  a  part  only  of  the 
ciass  named,  and  any  act  of  the  officers  of  the  association  ex- 
tending the  benefit  to  those  not  included  under  the  by-law  was 
not  binding  upon  the  association.-^^^  Under  the  ]\Iassachusetts 
general  statutes,-^^^  if  a  policy  of  insurance  is  issued  upon 
the  life  of  the  husband  for  the  benefit  of  the  wife,  her 
children  have  no  interest  in  the  policy  during  her  life- 
time, and  upon  her  husband's  death  her  interest  in  the 
policy  may  be  attached  by  her  creditors.^®^  The  'New  York 
statute  exempting  such  funds  from  "debt  or  liability"  includes 
debts  contracted  before  and  after  the  fund  is  received.^^^  So  in 
another  case  in  that  state  it  is  held  that  if  the  statute  permits 
a  wife  to  insure  her  husband's  life  for  her  sole  use,  exempt  from 
claims  of  her  husband's  creditors,  except  as  to  the  excess  of 
a  certain  sum  paid  for  premiums  out  of  her  husband's  property, 
land  the  wife  pays  the  entire  premiums  out  of  her  separate  prop- 
erty, without  the  same  having  been  repaid  to  her,  she  is  en- 
titled to  the  insurance  money,  to  the  entire  exclusion  of  liability 
for  the  husband's  debts.^^*^  In  N'orth  Carolina,  under  the  con- 
stitution^^^  one  may  insure  his  own  life  for  the  benefit  of  his 

'"  "Brig'gs  V.  Earl,  139  Mass.  473. 

»"  Stat.  Mass.  1876,  c.  16. 

"*  Stat.  Mass.  1882,  c.  78. 

"=  Stat.  1878,  c.  244,  sec.  5. 

"«  Burbauk  v.  Boston  Pol.  Bel.  Assn.,  144  Mass.  434;  11  N.  E.  Rep. 
<591. 

"'  Chapter  58.  sec.  62;    c.  113,  sec.  2,  cl.  11. 

"'  Norris  v.  Massachusetts  M.  Ins.  Co.,  131  Mass.  294. 

"•  Clark  V.  Lynch  (N.  Y.  S.  C.  1895),  65  N.  Y.  St.  Rep.  68,  under 
Laws  N.  Y.  1884,  c.  116;  Laws  N.  Y.  1889,  c.  520. 

'""  Matter  of  Goss;  In  re  Tuthill;  In  re  Rogers  (N.  Y.  S.  C.  1893t. 
71  Hun  (N.  Y.),  120;  54  N.  Y.  St.  Rep.  109;  24  N.  Y.  Supp.  623.  See 
O'Bourkp  V.  John  Hancock  Mut.  L.  Ins.  Co.,  (N.  Y.  1S95),  63  N.  Y. 
-St.  Rep.  522. 

'"  Article  10,  sec.  7. 
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wife  and  children,  and  they  will  be  entitled  to  the  proceeds, 
free  from  the  claims  of  the  insured's  creditors. -^^^  The  Ohio 
statute  of  1890,^^^*  permitting  one  to  insure  his  life  for  benefit 
of  his  wife  and  children  to  the  extent  of  a  policy  represented  by 
one  hundred  and  fifty  dollars  in  annual  premiums,  the  balance 
to  go  to  his  personal  representatives  and  creditoi*s,  is  held  to 
apply  as  well  to  a  policy  issued  by  a  foreign  company,  as  to  one 
issued  by  an  Ohio  company.^^*^  Under  the  Ontario  statute,  a 
bequest  of  life  insurance  to  the  testator's  wife  cuts  off  creditors, 
being  a  valid  declaration  of  trust.^^^ 

§  8S0.  Where  Amount  Exempted  is  Unreasonable — 
Unconstitutionality  of  Law. — If  the  amount  of  benefit 
funds  exempted  by  the  statute  from  seizure  for  the  insured's 
and  beneficiary's  debts  is  unreasonable,  the  statute  to  that 
effect  is  unconstitutional  'and  void.^^^ 

§  881.  Statute— Insurance  of  Husband's  Life— Sole 
Benefit  of  Wife — Mutual  Benefit  Society — Vested  In- 
terest in  Wife. — Although  a  statute  may  provide  that  a  wife 
may  insure  her  husband's  life,  or  that  he  may  insare  his  life 
in  favor  of  his  wife,  and  that  such  insurance  shall  inure  to 
her  sole  and  separate  benefit  and  that  of  the  children,  neverthe- 
less such  statutes  do  not  apply  to  mutual  benefit  insurance,  so 
as  to  vest  in  the  wife  an  absolute  right  to  the  money,  which 
will  pass  to  her  personal  representatives.^^® 

^'^  Bunvell   v.    Snow,   107   N.    C.  87. 

^'=a  Rev.  Stat.   1890,  -vol.  1,  sees.  3628.  3G29. 

'»*  Cross  v.  Armstrong,  44  Ohio  St.  613.  See  Weber  v.  Paxton,  48 
Ohio  St.  266;  26  N.  E.  Rep.  1051. 

"*  MeKibbon  v.  Feegan,  21  Ont.  App.  87;  14  Can.  L.  T.  5;  Eev. 
Stat.  Ont.,  c.  136,  see.  5;  Re  Lynn  v.  Toronto  Gen.  Trusts  Co.,  20 
Ont.  Rep.  475;  Beam  v.  Beam,  24  Ont.  Rep.  189.  approved.  For  con- 
struction, Rev.  Stat.  Ont,  c.  167;  52  Yict.,  c.  32,  sec.  4;  Rev.  Stat. 
Ont,  c.  136;  Act  51  Vict.,  c.  22,  sec.  2.  See  Morgan  v.  Hunt  (Out. 
H.  C.  J.  C.  P.  Div.  lS9o),  15  Can.  L.  T.  224. 

"'••  Kow  V.  How  (Miuu.  1895),  61  N.  W.  Rep.  456;  Gen.  Laws  Minn. 
1885,  c.  184,  sec.  17. 

•"^  Given  v.  Wisconsin  Odd  Follows'  M.  L.  Ins.  Co.,  71  Wis.  547; 
37  N.  W.  Rep.  817,  under  1  Saudb.  &  B.  Auuot.  Stat.,  p.  1361,  sec. 
2347. 
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§  882.  Statute — Rights  of  Children — Declaration  of 
New  Trust. — Although  a  statute  may  enable  a  member  to 
transfer  or  limit  the  benefits  of  a  certificate  in  any  manner  or 
proportion  lie  sees  fit,  as  between  his  children,  yet  if  by  nam- 
ing a  child  under  a  certificate  a  trust  is  created,  he  may  not  de- 
clare a  new  trust  or  make  a  new  designation,  the  effect  of  which 
would  be  to  make  the  statute  nugatory,  and  by  making  the 
fund  liable  for  debts  deprive  the  children  of  all  benefits.^^^ 

*""  Nellson  v.  Trusts  Corp.  of  Ontario  (Ont.  H.  C.  J.  C.  P.  D.  1894), 
14  Can.  L.  T.  134;  Rev.  Stat.  Ont.,  c.  136;  as  amended,  51  Vict.,  e.  22. 
See  53  Vict.,  c.  39.  sec.  G.  See,  generally,  note  52  Am.  St.  Rep.  543-578 
under  the  following  heads:  "Law  Governing  Mutual  Insurance  Gen- 
erally," "Resort  to  Courts— Arbitration,"  "Application  of  Statutes," 
"Estoppel— Waiver,"  "General  Features  of  Mutual  Insurance,"  "Ap- 
plication, Acceptance,  and  Membership,"  "Certificate  of  Membership 
and  of  Insurance,"  "Charter— Constitutiou—By-Laws— Rules,"  "Power 
of  Company  and  its  Agents,"  "Benefieiaries— Designation,"  "Proofs 
of  Death,"  "Insxiranc^  Money— Vested  Rights— Assignment,"  "Title  to 
Proceeds— Descent  and  Distribution."  "Wife  or  Widow,"  "Heirs,  Gen- 
=irally,"  "Mother,"  "Sister,"  "Executors  and  Adminis'trators,"  "Per- 
.ional  Representatives,"  "Creditors,"  "And  Others,"  "Dues  and  Assess- 
ments," "Forfeiture— Suspension— Expulsion— Surrender,"  "Actions." 
JoYca,  Vol.  II.— 65 
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%  964.    Life  tenant. 
§  9G5.    Remainderman. 

S  9U6.    Tenant  for  life  and  remainderman  Joining  in  Insurance. 
§  967.    Tenant  per  autre  vie— Life  risk. 
§  908.    Tenant  in  common. 
§  969.    Tenant  by  curtesy. 

i  970.    Vendee  on  one  under  contract  for  purchase  or  for  deed:  Ten- 
ancy. 

SUBDIV.  I.  Insurable  Interests,  Generally, 
§  887.  Insurable  Interest  Defined. — An  insurable  in- 
terest in  property  is  any  right,  benefit,  or  advantage  arising 
out  of  or  dependent  tbereon,  or  any  liability  in.  respect  thereof, 
or  any  relation  to  or  concern  therein  of  such  a  nature  that  it 
might  be  so  affected  by  the  contemplated  peril  as  to  directly 
damnify  the  insured.^  It  is  difficult  to  define  an  insurable  in- 
terest in  a  life.  It  may,  however,  be  stated,  as  a  general  rule, 
that  it  ought  to  be  such  an  interest  as  would  take  the  risk  out 
of  that  class  denominated  "wagers,"^  and  one  of  such  a  nature 
as  would  justify  a  reasonable  expectation  of  advantage  or  ben- 
efit from  the  continuance  of  the  life  of  the  assured.  It  may 
rest  upon  a  pecuniary  basis,  as  that  of  a  creditor  of,  or  surety 
for,  the  assured,  or  may  be  based  upon  consanguinity  or  affin- 
ity, involving  a  claim  to  support  or  some  advantage,  or  even 
upon  a  contemplated  marriage.*     The  above  rule  is  supported 

*  "What  is  the  interest  in  the  property  which  shall  make  the  con- 
tract valid?  We  think  the  hest  definition  to  be,  any  such  interest 
as  shall  make  the  loss  of  that  property  a  pecuniary  daxnage  to  the 
insured":  1  Parsons  on  Marine  Insurance,  ed.  1868)  161.  "Every  in- 
terest in  property  or  any  relation  thereto,  or  liability  in  respect  • 
thereof,  of  such  a  nature  that  a  contemplated  peril  might  directly 
damnify  the  insured,  is  an  insurable  interest":  Deering's  Anuot. 
•Civ.  Code  Cal.,  sec.  2546;  Dakota  Codes  (Le<visee),  pp.  1027,  1029, 
sees.  1475,  1483-94.  Insurable  interest  defined  in  Trinity  College  v. 
Insurance  Co.,  113  N.  C.  244,  247;  18  S.  E.  Rep.  175.  See  Warren  v. 
Davenport  Ins.  Co.,  31  Iowa,  464,  465;  Lazarus  v.  Commonwealth 
Ins.  Co.,  19  Pick,  (Mass.)  81-98;  note  2  Am.  Lead.  Cas.,  5th  ed.,  806. 

»  Grant  v.  Kline,  115  Pa.  St.  618;  9  Atl.  Rep.  150;  Stevens  v.  War- 
ren, 101  Mass.  564;  Gilbert  v.  Morse,  104  Pa.  St.  74;  Miller  v.  Eagle 
Life  &  Health  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.),  2fi8;  Lord  v.  Dall,  12 
Mass.  115;  Mutual  B.  Assn.  v.  Hoyt,  46  Mich.  473.  But  see  Trenton 
Mut.  L.  &  F.  Ins.  Co.  v.  Johnson,  4  Zab.  (N.  J.)  576. 

'  Forhes  v.  American  Mut.  L.  Ins.  Co.,  15  Gray  (Mass.),  249;  Ap- 
peal of  Corson,  113  Pa.  St.  438;  ^tna  L.  Ins.  Co.  v.  France,  94  U. 
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by  the  weight  of  authority  of  those  cases  wherein  the  question 
has  been  directly  adjudicated,  but,  as  we  shall  note  hereafter, 
there  are  some  decisions  wherein  the  courts  have  declared  a 
more  liberal  rule.  Every  pei-son  has  an  insurable  interest  in 
his  own  life,  and  this  is  said  to  be  based  upon  the  interest  which 
his  representatives  have  in  him.* 

§  888.  Insurable  Interest — Generally. — An  insurable 
interest  is  sui  generis,  and  peculiar  in  its  texture  and  operation. 
It  sometimes  exists  where  there  is  not  any  present  property,  or 
jus  in  re  or  jus  ad  rem.  It  may  cover  inchoate  rights,^  or  rights 
in  expectation,  such  as  profits  or  commissions.  Again,  a  per- 
son may  be  so  circumstanced  that  it  is  important  that  a  thing 
should  have  a  continued  existence;  or  he  may  be  so  related  to, or 
concerned  in  the  same,  that  he  would  almost  positively  derive 
a  certain  benefit  or  advantage  therefrom  but  for  its  exposure  to 
risks  and  damages,  in  which  case  he  is  interested  in  its  safety  or 
situation;  or  he  might  be  liable  or  suffer  some  disadvantage  or 
prejudice  by  its  loss,  damage,  or  destruction;  or  his  relation  to 
the  property  might  be  such  in  reference  to  the  rights  of  others 
therein,  that  he  is  liable  for  its  safety,  care,  and  protection;  or 
it  may  be  a  right  so  closely  connected  with  property,  and  so 
dependent  upon  the  continued  existence  of  it  alone  for  value, 

S.  5(51;  Succession  of  Hearing,  26  La.  Ann.  326;  Warwick  v.  Davi;?, 
1(M  U.  S.  779;  Elkhart  v,  Houghton,  103  Ind.  2S6;  United  Brethren 
Mut.  Aid  Soc.  T.  MoDonald,  122  Pa.  St  32i;  1  L,  R.  Annot.  238; 
Holabird  v.  Atlantic  Ins.  Co.,  2  Dill.  (C.  C.)  166;  Miller  v.  Eagle 
L.  &  H.  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.),  268;  Grant  v.  Kline,  115  Pa. 
St.  618;  7  Cent.  Rep.  626;  Lord  v.  Dall.  12  Mass.  115;  Loomis  v.  Eagle 
L.  etc.  Ins.  Co.,  6  Gray  (Mass.),  396;  Chisholm  v.  National  L.  Ins. 
Co.,  52  Mo.  213;  14  Am.  Rep.  414.  See  Charter  Oak  L.  Ins.  Co.  v. 
Brant,  47  Mo.  419,  and  cases  under  following  sections.  "Every  i>er- 
son  has  an  insurable  interest  in  the  life  and  health:  1.  Of  himself; 
2.  Of  any  person  on  whom  he  depends,  '\>'-holly  or  in  part,  for  edu- 
cation or  support;  3.  Of  any  person  under  a  legal  obligation  to 
him,  for  the  payment  of  money  or  respecting  propertj^  or  sei'vices, 
of  which  death  or  illness  might  delay  or  prevent  the  performance; 
and  4.  Of  any  person  upon  whose  life  any  estate  or  interest  vested 
in  him  depends":  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2763. 

*  Provident  Ins.  Co.  v.  Banna,  29  Ind.  236.    See  Hoyle  v.  Guardian 
L.  Ins.  Co.,  6  Robt.  (N.  Y.)  570;  4  Abb.  Pr.,  N.  S.,  349. 

•  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132,  140,  per  Story.  J. 
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as  that  a  loss  of  the  property  will  cause  pecuniary  damage  to 
the  holder  of  the  right.  The  right  need  not  necessarily  refer  to 
the  whole  or  part  of  the  thing,  nor  necessarily  or  exclusively  ta 
that  which  may  be  the  subject  of  privation ;  but  may  only  sus- 
tain such  a  relation  thereto  that  the  insured  would  be  preju- 
diced by  the  happening  of  the  peril  contemplated.  Absolute 
ownership  is  not  necessary;  it  may  be  some  right  or  interest 
which  some  court  will  enforce  in  the  property.  The  interest 
may  be  a  conditional,  'contingent  or  equitable  one.  It  may  refer 
to  a  future  interest  or  rest  upon  a  valid  executory  contract.  It 
may  be  a  right  to  the  possession  of  property,  or  arise  from  a 
lien  or  from  advancements,  or  from  some  title  in  the  property. 
The  subject  need  not  necessarily  have  a  value  or  price,  or  actual 
or  corporeal  existence.  It  may  relate  to  a  mere  right  to  have 
a  trust  performed  or  obligation  fulfilled,  as  in  cases  of  guaran- 
tee insurance.  In  brief,  by  interest  in  a  thing  every  benefit  or 
advantage  arising  out  of,  or  dependent  on,  such  thing  may  be 
considered  as  comprehended.  In  determining,  however,  what 
constitutes  an  insurable  interest,  it  must  be  remembered  in  all 
eases  relating  to  insurance  on  property  that  the  contract  is  one 
of  indemnity;  that  risk  is  of  its  essence,  and  that  therefore  the 
happening  of  the  event  must  result  in  pecuniary  loss  with  ref- 
erence to  the  interest,  and  must  directly  affect  it.^    Any  person 


•  « 


"A  man  is  interested  in  a  thing  to  whom  advantage  may  arise 
or  prejudice  happen  from  the  circumstances  which  may  attend  it, 
and  whom  it  imputeth  that  its  condition  as  to  safety  or  other  qual- 
ity should  continue.  Interest  does  not  necessarily  imply  a  right  to 
the  whole  or  part  of  the  thing,  nor  necessarily  or  exclusively  that 
Mhich  may  be  tlie  subject  of  privation,  but  the  having  some  rela- 
tion to  or  concern  in  the  subject  of  the  insurance,  which  relation  or 
concern  by  the  happening  of  the  perils  insured  against  may  be  so 
affected  as  to  produce  a  damage,  detriment,  or  prejudice  to  the  par- 
ty insuring;  and  whore  a  man  is  so  circumstanced  with  respect  to 
matters  exposed  to  certain  risks  and  dangers  a,s  to  have  a  moral 
certainty  of  advantage  or  benefit  but  for  those  risks  and  dangers,  he 
may  be  said  to  be  interested  in  the  safety  of  the  thing.  To  be' In- 
terested in  the  preservation  of  a  thing,  is  to  be  so  circumstanced  in 
respect  to  it  as  to  have  benefit  from  its  existence,  prejudice  from  Its 
destruction.  The  property  of  the  thing  and  the  interest  derivable 
from  it  may  be  very  different  to  the  first.  Tlie  price  is  generally 
the  measure  by  interest  in  a  thing.  Every  benefit  and  advantage 
arising  out  of  or  depending  on  such  thing  may  be  considered  as  be- 
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having  an  interest  in  property  may  through  insurance  indem- 
nify himself  against  loss  thereto.^  In  regard  to  what  consti- 
tutes an  insurable  interest  in  a  life,  the  English  decisions  are 
not  so  liberal  as  those  in  this  country.  It  seems  that  there,  with 
perhaps  certain  exceptions,  as  in  case  of  an  interest  of  a  wife  in  a 
husband's  life,^  it  has  been  held  that  there  must  be  a  pecuniary 
basis,  and  that  ties  of  blood  and  affection  are  insuiScient.^  "We 
have  already  considered  the  questions  relating  to  wager  policies 
and  the  statute  14  George  III, chapter  48, which  prohibited  in- 

ing  coTDprehended":  Luceua  v.  Crawford,  1  Bos.  &  P.  N.  R.  269,  per 
Lawrence,  J.  It  is  enough  if  the  insured  be  so  situated,  with  refer- 
ence to  property,  as  to  be  liable  to  loss  if  it  be  destroyed  by  the 
peril  insured  against.  Such  an  interest  in  property  connected  with 
ils  safety  and  situation  as  will  cause  the  insured  to  sustain  a  di- 
rec-t  loss  by  its  destruction  is  an  insurable  interest.  If  there  be  a 
right  or  an  interest  in  property  which  some  court  will  enforce,  a 
right  so  clos:ely  connected  with  it,  and  so  much  dependent  for  value 
upon  the  continued  existence  of  it  alone,  as  that  a  loss  of  the  prop- 
erty will  cause  pecuniary  damage  to  the  holder  of  the  right  against 
it,  be  has  an  insurable  interest:  Finch,  J.,  in  National  Filtering  Oil 
Co.  V.  Citizens'  Ins.  Co.,  106  N.  Y.  535,  541;  McColdin  v.  Greenwich 
Ins.  Co.,  10  N.  Y.  St.  Rep.  390;  45  Hun  (N.  Y.),  .592.  See,  also.  Wig- 
gin  V.  Mercantile  Ins.  Co.,  7  Pick.  (Mass.)  271;  Columbian  Ins.  Co.  v. 
Lawreuce,  2  Pet.  (U.  S.)  25;  Fenn  v.  New  Orleans  Mut.  Ins.  Co..  53 
Ga.  57S;  Warren  v.  Davenport  Ins.  Co.,  31  Iowa.  464.  465;  Swift  v. 
Mutual  etc.  Ins.  Co.,  18  Vt.  305;  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  4.52;  Lazarus  v.  Commonwealth  Ins.  Co.,  19  Pick. 
<Mass.)  81-98;  note  2  Am.  Ltiad.  Cas.,  5th  ed.,  806;  Riggs  v.  Com- 
mercial Mut.  Ins.  Co.,  125  N.  Y.  12,  per  Andrew,  J.;  Lawrence  v. 
Van  Home,  1  Caines  (N.  Y.),  276;  Seagrave  v.  Union  Mar.  Ins.  Co.. 
1  Har.  &  R.  302;  1  L.  R.  Com.  P.  305;  Williams  v.  Roger  Williams 
Ins.  Co.,  107  Mass.  377.  See,  also,  cases  under  sections  next  fol- 
lowing. Insurable  interest  on  property,  what  is:  Notes  7  Am.  Dec. 
42-0;  20  Am.  Dec.  510-18.  'An  insurable  interest  in  property  may 
con.sist  in:  1.  An  existing  interest;  2.  An  inchoate  interest  founded 
on  an  existing  interest;  or  3.  An  expectancy  coupled  with  an  exist- 
ing interest  in  that  out  of  which  the  expectancy  arises":  Cal.  Civ. 
•Code,  sec.  2547;  N.  Y.  Civ.  Code,  sec.  1367.  For  statute  against 
•wagering  policies,  see  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2558. 
»  Honore  v.  Lamar  F.  Ins.  Co.,  51  111.  409. 

•  Reed  v.  Royal  Exch.  Assur.  Co.,  Peake  Add.  Cas.  70. 

•  Bunyon  on  Life  Insurance,  16.  See  further  as  to  the  English 
cases,  Lucena  v.  Crawford,  2  Bos.  &  P.  N.  R.  270,  324;  Halford  v. 
Kymer,  10  Barn  &  C.  724;  8  L.  J.  K.  B.  311;  Hebdon  v.  West.  3 
Best  &  S.  579;  32  L.  J.  Q  B.  85;  Shilling  v.  Accidental  Death  Ins. 
Co.,  1  Post.  &  F.  116;  27  L.  J.  Ex.  16;  Ex  parte  Houghton,  17  Yes. 
252. 
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surances  upon  lives  by  way  of  gaming  or  wagering, and  also  the 
question  as  to  the  validity  of  wager  policies  at  the  common 
law."    The  rule  as  to  the  necessity  of  a  pecuniary  interest  does 
not,  perhaps,  apply  here  to  the  same  extent.     Consanguinity  or 
affinity  constitute  a  sufficient  insurable  interest  in  a  life,  where 
they  involve  a  reasonable  claim  to  support,  or  some  benefit  or 
advantage.^^    And  in  other  cases  the  courts  have  declared  that 
the   mere  relationship  is  sufficient,^^  although  there  are  numer- 
ous decisions  which  hold  that  there  must  be  some  reasonable  ex- 
pectation of  pecuniary  advantage  in  all  such  cases;  that  is,  a  di- 
rect and  pecuniary  interest. -"^^    It  may  also  be  generally  stated 
that  a  person  has  an  insurable  interest  in  the  life  or  health  of 
another  whenever  there  exists  a  reasonable  expectation  that  a 
benefit  or  advantage  would  arise  to  the  person  from  the  con- 
tinuance of  the  life  of  the  insured,  or  where  death  or  sickness 
would  delay  the  performance  of  some  legal  obligation  respect- 
ing property  or  services,  or  where  the  relations  are  such  that 
one  depends  upon  another  for  support  or  education,  in  whole 
or  in  part,  or  where  death  would  destroy  a  claim  or  render  its 
attainment  impossible.     It  is  not  necessary  that  the  benefit 
is  certain  to  result  from  the  continuance  of  the  life.     Thus,  it 
is  not  certain  that  one  will,  during  his  life,  repay  money  ad- 
vanced, but  a  person  has  a  title  to  the  performance  of  that 
obligation,  and  the  happening  of  the  contingency  might  wholly 
or  partially  defeat  such  right.     A  legal  presumption  of  bene- 
fit and  loss  arises  in  such  cases,  which  constitutes  such  an  in- 
surable interest  as  may  be  protected.-^*     It  is  also  said  that  it 

"  See  sees.  148,  149,  herein. 

"  Keystone  Mut.  B.  Assn.  v.  Norris,  115  Pa.  St.  446;  ReseiTe  ^Int. 
L.  Ins.  Co.  V.  Kane.  81  Pa.  St.  154;  22  Am.  Rep.  741;  Corson's  Ap- 
peal, 113  Pa.  St.  43S;  Grattan  v.  National  L.  Ins.  Co.,  15  Hun  (N. 
Y.),  74;  Warnoclc  v.  Davis,  104  U.  S.  779. 

"  iEtna  L.  Ins.  Co.  v.  France.  94  U.  S.  501. 

"  Charter  Oalj  L.  Ins.  Co.  v.  Brandt,  47  Mo.  419;  Continental  L. 
Ins.  Co.  V.  Vol^ier,  89  Tnd.  .572;  Gambs  v.  Covenant  Mut,  L;  Ins.  Co., 
50  Mo.  44;  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  35. 

"  Warnoc-li  v.  Davis,  104  U.  S.  775;  Miller  v.  Eagle  L.  &  Hen  It  b 
Ins.  Co.,  2  E.  D.  Smith  (N.  Y.),  268,  per  Woodruff,  J.;  Hoyt  v.  Now 
York  etc.  Ins.  Co.,  3  Bosw.  (N.  Y.)  440;  Bevin  v.  Connecticut  Mut.  L. 
Ins.  Co.,  23  Conn.  244.  Life  insurable  interest,  when  it  exists,  see 
notes  46  Am.  Rep.  189-91;  52  Am.  Rep.  137-48.  See,  also,  for  author- 
ities and  illustrations,  sections  followiug  herein. 
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is  sufficient  that  an  indirect  advantage  may  result  to  a  person 
from  the  continuance  of  the  life  insured. -^^ 

§  889.  Necessity  of  an  Insurable  Interest. — Notvvitli- 
standing  decisions  upholding  the  validity  of  innocent  wager 
policies  at  common  law/^  it  is  now  universally  held  in  the  dif- 
ferent states,  either  by  force  of  statutory  regulations  or  upon 
general  principles  of  public  policy,  or  similar  grounds,  that  an 
insurable  interest  is  necessary  to  the  validity  of  a  policy,  no 
matter  what  may  be  the  subject  matter.  If  no  insurable  inter- 
est exists,  the  contract  is  void;-^'^  for  the  principal  thing  is,  that 
the  assured  has  acted  in  good  faith,  and  has  an  insurable  inter- 
est.-*-^  Thus,  a  policy  on  property  wherein  the  insured  has  no 
interest  or  title  is  void,  and  no  recovery  can  be  had  thereon  in 
case  of  loss  either  by  the  assured  or  his  assignee, and  notes  given 
for  the  premium  upon  such  an  insurance  are  void,  for  want 
of  consideration.^^  So  a  party  insuring  must  have  an  inter- 
est in  the  life  to  be  insured  when  the  insurance  is  effected  for 
his  own  benefit,  or  the  policy  will  be  void.^'^  Thus,  a  promise 
on  the  part  of  one  who  has  no  insurable  interest  in  the  life  of 
another  to  pay  his  wife  a  certain  sum  of  money  after  his  death, 

»  Trenton  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  (4  Zab.)  586,  per  the 
court. 

"  See  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  318. 

"  Adams  v.  Pennsylvania  Ins.  Co.,  1  Rawle  (Pa.),  97;  Connecticut 
L.  Ins.  Co.  T.  Schaofer.  94  U.  S.  457,  per  the  court;  Halford  v.  Ky- 
mer,  10  Bam.  &  C.  725;  Sawyer  v.  Mayhew,  51  Me.  398;  Talhnan  v. 
Atlantic  Ins,  Co.,  3  Keyes  (N.  Y.),  87;  Commonwealth  Ins.  Co.  v. 
Sennett,  37  Pa,  St.  205;  78  Am.  Dee.  418;  Carter  v.  Humboldt  Ins. 
Co.,  12  Iowa,  287;  Freeman  v.  Fulton  Ins.  Co.,  38  Barb.  (N.  Y.)  247; 
14  Abb.  Pr.  398;  Guardian  Ins.  Co.  v.  Hogan,  80  111.  36;  Mitchell  v. 
Union  L.  Ins.  Co.,  45  Me.  104;  71  Am.  Dec.  104;  Burbage  v.  Windley, 
108  N.  C.  357;  12  S.  B.  Rep.  839;  12  L.  R.  Annot.  409;  Lycoming  ¥. 
Ins.  Co.  V.  Jackson,  83  lU.  302;  Franklin  Ins.  Co.  v.  Sefton,  53  Ind. 
380;  Sadlers  v.  Babcock,  2  Ark.  554.  "The  sole  cbjcct  of  iusurance 
is  the  indemnity  of  the  insured,  and  if  he  has  no  insurable  interest 
the  contract  is  void":  Deering  Annot.  Civ.  Code  Cal.,  sec.  2551. 

"  Lycoming  F.  Ins.  Co,  v.  Jackson,  83  111.  302. 

"  Busch  V.  Sinissippi  Ins.  Co.,  28  Ind.  64;  Fowler  v.  New  York 
etc.  Ins.  Co.,  26  N.  Y.  422;  Sweeney  v.  Franklin  Ins.  Co.,  20  Fa.  St. 
337;  Peabody  v.  Washington  Ins.  Co,,  20  Barb,  (N,  Y.)  339,  and  cases 
in  note  17  above, 

*•  Mitchell  v.  Union  L.  Ins.  Co.,  45  Me.  104;   71  Am.  Dec.  529. 


1037  INSURABLE   INTEREST.  §  890 

in  consideration  of  permission  to  insure  his  life,  is  based  upon 
no  valid  consideration,  and  the  policy  is  absolutely  void,-^ 
And  a  moral  claim  does  not  constitute  an  insurable  interest 
in  the  life  of  another,  in  behalf  of  one  as  a  creditor.^^ 

§  890.  Insurable  Interest  Distinguished  from  the 
Property  or  Life  Insured. — It  was  early  said  by  Emerigon 
when  writing  of  insurances  under  the  Ordonnanee,  permitting 
navigators,  passengers,  and  others  to  insure  the  freedom  of 
their  persons,  that  it  was  the  freedom,  namely,  the  price  of 
ransom  or  sum  to  be  paid  therefor,  in  case  of  capture,  and  not 
the  person,  that  was  insured.  Again,  referring  to  slaves,  he 
declares,  relying  upon  Pothier,  that  being  chattels  of  com- 
merce, and  susceptible  of  valuation,  their  lives  were  the  proper 
subject  for  insurances.^^  We  have  also  seen  that  insurance  is 
a  personal  contract;  that  the  thing  is  not  insured,  but  the  right 
to  indemnity  appertains  to  the  person,  and  that  insurances  do 
not  attach  to  the  realty  or  pass  with  it  as  an  incident  thereto. 
So  in  case  of  property  generally,  it  is  the  interest  therein,  or 
connected  therewith,  that  is  protected,  and  not  the  property  it- 
self. The  question  is,  in  all  cases,  whether  the  insured  has 
sustained  any  loss,  damage,  deti-iment,  or  prejudice  by  the 
injury  or  the  destruction  of  the  thing  in  which  the  interest  ex- 
ists, or  to  which  it  is  related,  and  the  nature  of  the  interest  with 
reference  to  the  property  is  important.  A  person  may  be  the 
owner  of  property  insured,  but  the  nature  of  the  ownership  is 
material,  as  well  as  its  duration.  If  the  ownership  ceases,  as 
in  case  of  alienation  or  in  case  the  policy  be  assigned  without 
the  necessary  consent,  the  assured's  right  to  indemnity  deter- 

«  Burbage  v.  Windley,  108  N.  C.  357;  12  S.  E.  Rep.  839;  12  L.  R. 
Annot.  409. 

»  Guardian  M.  D.  Ins.  Co.  v.  Hogan,  80  111.  35.  Insurable  interest 
In  life  of  another,  necessity  for,  what  constitutes,  see  note  57  Am. 
Dec.  93-105,  and  for  other  cases  see  sections  following. 

*'  Elnerigon  on  Insurance.  Meredith's  ed.  18.50,  158,  1G7,  lOS.  The 
Ordonnanee,  art.  9.  provides  that  "all  navigators,  passengers,  and 
others  shall  be  permitted  to  cause  to  be  insured  the  freedom  of 
their  persons,"  the  policies  naming  "the  sum  to  be  paid  in  case  of 
capture,  as  well  for  ransom  as  the  expenses  of  return":  Id.  158; 
Guidon  de  la  Mer,  c.  10,  art.  3. 
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mines.  So  in  case  of  life  risks,  the  interest  in  tlie  continuation 
of  the  life  constitutes  an  essential  element  of  the  contract,  al- 
though such  interest  need  only  exist  at  the  inception  of  the 
risk,  and  not  at  the  time  of  the  loss.^^  In  stating  that  insur- 
ance is  a  personal  contract,  this  does  not  imply  in  all  cases  that 
the  interest  in  an  insured  property  essential  to  a  recovery  must 
be  personal,  for  the  policy  may  be  "on  account  of  or  for  whom 
it  may  concern,"  when  the  recovery  may  be  had  by  or  in  be- 
half of  that  person  whose  interest  was  intended  to  be  covered, 
and  is  existing  at  the  time  of  loss,^^  or  the  principal  authoriz- 
ing the  insurance  may  be  undisclosed,  in  which  case  he  may 
recover  ;^^  or  the  interest  may  be  as  agent  or  trustee,  or  in  some 
like  character,  provided  the  relation  existed  both  when  the  in- 
surance was  effected  and  when  the  loss  occuiTed.^^  And  in 
Ellicott  V.  United  States  Insurance  Company^^  the  action  was 
against  an  insurance  company  upon  a  writing,  under  which  the 
defendant  guaranteed  the  bearer  payment  of  a  certain  sum  up- 
on presentation,  and  it  was  held  that  the  bearer  could  sue  upon 
it,  although  it  was  not  issued  to  him.  This  case  has  been  cited 
as  supporting  the  proposition  that  a  policy  may  be  issued  to 
bearer,  and  that  it  would  "be  operative  in  the  hands  of  any  per- 
son who  is  the  legal  bearer  at  the  time  of  loss,  and  has  an  in- 
surable interest  in  the  property  covered  thereby,"  provided  he 
establishes  his  rights  under  the  policy  and  his  insurable  inter- 
est, and  that  the  policy  thus  made  is  the  incident  of  the  prop- 
erty covered  instead  of  a  mere  personal  contract.^ 

§  891.     Insurable  Interest  at  Common  Law. — We  have 
seen  that  a  wager  policy  was  valid  at  the  common  law  where  it 

"  See  sec.  902,  herein;  Wilson  v.  Hill,  3  Met.  (Mass.)  66;  Lazarus 
V.  iDsurance  Co.,  19  Pick.  (Mass.)  81;  Carpenter  v.  Providence- Was !;• 
Ington  Ins.  Co.,  16  Pet.  (U.  S.)  495;  Carter  v.  Humboldt, Ins.  Co.,  12 
lo^va,  287. 

"  See  Walsh  v.  Washington  Ins.  Co.,  32  N.  Y.  427;  3  Rob.  (N.  Y.) 
202;  Waring  v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606;  Bridge  v.  Ni- 
agara Ins.  Co.,  1  Hall  (N.  Y.),  247. 

"  Seamens  v.  Loring,  1  Mason  (C.  C),  127. 

"  Graham  v.  Firemen's  Ins.  Co.,  2  Disn.  (Ohio)  255;  Stillwell  v. 
Staples,  19  N.  Y.  401;  6  Duer  (N.  Y.),  63. 

»  8  Gill  &  J.  (Md.)  166. 

*•  1  Wood  on  Fire  Insurance,  2d  ed.,  675. 
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was  not  contrary  to  the  policy  of  the  law,^"  and  it  would  seem, 
therefore,  that  an  insurable  interest  was  unnecessary  at  the 
common  law.^-^ 

§  892.  No  Insurable  Interest  Under  Unenforceable 
Contract. — A  person  can  have  no  insurable  interest  where 
his  only  right  arises  under  a  contract,  which  he  had  no  author- 
ity to  make,^^  or  which  is  void  or  unenforceable,  either  at  law 
or  in  equity.^^ 

*"  Section  149,  herein. 

«'  Chisholm  v.  National  Capitol  L.  Ins.  Co.,  52  Mo.  213;  Rittler  v. 
Smith,  70  Md.  201,  263;  Trenton  Mut.  L.  &  F.  Ins.  Co.  t.  Johnson 
(24  N.  J.),  4  Zab.  576;  Vivas  v.  Supreme  Lodge  K.  of  P.,  52  X.  J.  L. 
(23  Vroo-m)  469;  20  Atl.  Rep.  36;  De  Rouge  v.  Elliott,  23  N.  J.  Eq.  4S6, 
492;    1  Marshall  on  Marine  Insurance,  ed.  1810,  *112, 

*■  Stainbank  v.  Fenning,  11  Com.  B.  51.  In  this  case  the  master 
put  into  a  foreign  port,  the  vessel  being  in  a  damaged  state,  borrowed 
money  there  of  a  merchant  for  the  necessary  repairs  and  disburse- 
ments, and  to  secure  this  drew  bills  upon  his  owner,  and  also  exe- 
cuted an  instrument  purporting  to  be  a  hypothecation  of  the  ship, 
cargo,  and  freiglit.  By  this  instrument  the  merchant  who  advanced 
the  money  forbore  all  interest  beyond  the  amount  necessary  to  in- 
sure the  ship  to  cover  the  advances,  and  the  master  took  upon  him- 
self and  his  owner  the  risk  of  the  voyage,  making  the  money  pay- 
able at  all  events,  and  subjecting  the  ship  to  seizure  and  sale  by 
virtue  of  process  "out  of  Her  Majesty's  high  court  of  admiralty  of 
England,  or  any  court  of  vice-admiralty  possessing  jurisdiction  at 
the  port  at  which  the  said  vessel  might  at  any  time  happen  to  be 
lying,  or  to  be  according  to  the  maritime  law  and  custom  of  Eng- 
land," in  the  event  of  the  bills  being  refused  acceptance  or  being' 
dishonored.  It  was  held  that  this  was  not  such  an  hypothecation  as 
could  be  enforced  in  the  court  of  admiralty,  the  payment  of  the 
money  not  being  made  to  depend  upon  the  arrival  of  the  ship,  the 
merchant  had  no  insurable  interest  in  the  ship. 

'^  Redfield  v.  Holland  Purchase  Co.,  56  N.  Y.  357;  Perry  v.  Me- 
chanics' Mut.  Ins.  Co.,  11  Fed.  Rep.  478,  It  appeared  In  this  case 
that  a  policy  had  been  issued  to  a  mother  and  son  upon  a  bam  upou 
their  farm.  The  son's  only  interest  was  that  held  under  a  parol 
contract  on  the  part  of  the  mother  to  subsequently  convey  lh(* 
property  to  him.  The  statute  of  the  state  provided  that  a  married 
woman  might  convey  real  estate  by  a  deed  in  which  her  hus»baud 
joined.  It  was  claimed  tliat  under  this  statute  the  policy  was  void, 
but,  the  court  held  that  the  policy  was  void  as  to  the  son,  since 
under  such  a  contract  he  can  have  no  insurable  interest,  but  tbat 
this  did  not  render  the  whole  policy  void.  In  Stockdale  v.  Dunlap, 
0  Mees.  &  W.  224.  the  plaintiffs  entered  into  a  verbal  contract  with 
the  owners  of  certain  vessels  for  the  delivery  of  certain  good^,  to 
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§   893.      Interest  must  be  Neither  Illeg-al  nor  Immoral. 

Tlie  interest  necessary  to  support  an  insurance  must  be  one 
which  is  neither  illegal  nor  immoral,  and  in  this  sense  it  must 
be  a  la\vful  interest;^*  for  if  the  interest  is  illegal,  the  contract 
is  void.^^  This  rule  is  not  intended  to  go  beyond  the  legality 
of  the  interest  itself,  and  should  not  be  confused  with  such  ille- 
gal insurances  as  are  void  on  other  grounds;  for  a  person  might 
have  a  valid  insurable  interest  in  the  property  which,  under 
certain  circumstances,  might  be  enforceable,  when  it  would  not 
•be  under  other  circumstances.  Thus,  a  person  may  have  an 
insurable  interest  in  a  ship  or  in  a  cargo,  which  is  valid,  but  if 
the  trade  be  illegal,  it  defeats  the  policy  as  to  both  ship  and 
•cargo. ^^  Again,  the  insurable  interest  may  be  valid,  but  the 
recovery  be  defeated  by  the  failure  of  the  captain  to  comply 
with  certain  statutory  requirements,  whereby  the  voyage  is  ren- 
dered illegal;^'  or  the  insurance  may  be  defeated  by  the  inser- 
tion of  stipulations  in  the  policy,  in  consequence  of  which,  un- 
der the  law,  the  policy  is  avoided ;^^  or  the  insurable  interest 
may  be  destroyed  by  some  illegal  act,  sucb  as  traffic  with  the 

he  brought  by  these  vessels,  and  it  was  held  that  as  the  contract 
was  a  verbal  one  only,  and  was  incapable  of  being  enforced,  the 
plaintiffs  could  have  no  insurable  interest.  The  court  said,  per 
Abinger,  C.  B.:  "If  contracts  for  goods  to  be  purchased  in  future 
were  allowed  to  be  made  the  subject  of  insurance,  it  would  be  allow- 
ing a  wager  policy  to  be  made.  But  such  a  doctrine  would  defeat 
the  legislative  provisions  on  the  subject,  and  create  an  imaginary 
interest,  which  has  no  fouudation  in  law.  Here  there  was  no  writ- 
ten contract,  nor  any  contract  which  the  plaintiffs  could  have  en- 
forced. The  cases  of  freight  suppose  a  contract  which  is  capable  of 
being  enforced.  Here  no  interest  in  the  goods  was  passed  to  the 
plaintiffs.  There  is  a  contract  to  sell  one  hundred  tons  of  palm  oil. 
to  arrive  by  the  'Maria.'  If  the  vessel  does  not  arrive  and  the 
goods  do  not  an-ive.  the  contract  is  void.  Then,  where  is  tJie  in- 
terest? The  transaction  amounts  in  effect  to  the  insurance  of  a 
void  contract." 

"  Lord  V.  Dall,  12  Mass.  115;  Carrigau  v.  Ins.  Co..  53  Vt.  41S: 
Mount  V.  Waite.  7  Johns.  (N.  Y.)  434;  Ruse  v.  Mutual  B.  L.  Iu.s. 
Co..  23  N.  Y.  51C;  Sadler  Co.  v.  Badcock.  2  Atk.  554. 

•»  "Redmond  v.  Smith.  7  Man.  &  G.  474. 

••  Gray  v.  Sims,  3  Wash.  (C.  C.)  276. 

*'  Famier  v.  Legg.  7  Term.  Rep.  ISfi:  Snart  v.  Powell,  1  Barn.  & 
Adol.  266:  1  Duer  on  Marine  Insurance,  ed.  1845,  377,  note  2,  et  seq. 

"  Uussell  V.  Degrand,  15  Mass.  35. 
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enemy  in  violation  of  a  statutory  prohibition;^^  or  the  insur- 
ance invalidated  by  its  being  effected  in  violation  of  some  posi- 
tive and  express  statutory  provisions  affecting  the  trade,  the 
character  of  the  goods,  or  the  voyage.'*''  The  subject  of  illegal 
insurances  will,  however,  be  fully  considered  hereafter.^^ 

§  894.  Wag-er  Policies. — Where  a  person  has  no  actual 
interest,  or  the  policy  is  intended  to  cover  a  mere  wager,  the 
courts  will  not  enforce  the  contract 

§  805.  Insurable  Interest  does  not  Necessarily  Im- 
ply Property. — Although  an  absolute  ownersliip  is  a  coninion 
form  of  insurable  interest,  the  temi  does  not  necessarily  im- 
ply any  property  in  the  subject  of  insurance  or  ownership  there- 
of; ■^'■^  for  it  is  well  settled  at  the  present  day  that  an  insurable 
interest  need  not  amount  to  a  right  of  property  or  of  possession. 
"Whenever  a  legal  connection  can  be  sho^vn  to  exist  between 
injury  to  the  thing  insured  and  the  loss  to  the  party  insuring, 
it  is  sufficient.'*^  So  if  one  has  a  right  which  may  be  enforced 
against  the  property,  and  which  is  so  connected  with  it  that  its 
injury  or  destruction  will  necessarily  damnify  him,  he  has  an 
insurable  interest  therein.^'*  And  whoever  has  such  title,  that 
if  the  property  were  lost  without  insurance  the  loss  would  fall 
on  him,  has  an  insurable  interest.  The  interest  of  a  mortgagor 
is  within  the  rule.'*'''  So  if  one  insured  has  any  interest  that 
would  be  injured,  if  the  peril  insured  against  should  happen, 
his  contract  of  insurance  is  a  valid  one.'*^ 


*  See  Jenks  v.  Halles,  1  Caines  Cas.  (N.  Y.)  43;  Uallett  v.  JeuUs, 
3  Cram-h  (U.  S.),  210. 

*^  Richardson  v.  Marine  Ins.  Co.,  G  Mass.  101;  Gray  v.  Sims.  ."J 
Wash.  (C.  C.)  216;  Chalmers  v.  Bell,  3  Bos.  &  P.  604;  Gibson  v.  Ser- 
vice, 5  Taunt.  433. 

"  See  chap.  liv.  herein. 

"  Buck  V.  Chesapeake  In.'=i.  Co.,  1  Tet.  (U.  S.)  163. 

«  McDonald  v.  Black,  20  Ohio,  185;  55  Am.  Dec.  448. 

**  Rohrback  v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47.  See  Cone  v. 
Insurance  Co.,  60  N.  Y.  619. 

'^  Lycomins:  F.  Ins.  Co.  v.  .Tarkson,  S3  111.  302. 

"  Agricultural  Ins.  Co.  v.  Claucey,  0  111.  App.  137. 
Joyce,  Vol.  1.— 6G 
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§   896.      Legal  or  Equitable  Title — Qualified  Interest. 

A  qualified  interest  in  property,  or  any  interest  wMcli  would 
be  recognized  by  a  court  of  law  or  equity,  is  an  insurable  in- 
terest.^^  WHle  any  legal  or  equitable  interest  is  sufficient,^^ 
yet  an  insurable  interest  may  exist,  without  any  legal  or  equita- 
ble title  to  the  property,*^  and  the  thing  itself  need  have  only 
a  potential  being,  and  not  even  a  corporeal  existence.^'* 

§  897.  Conditional  or  Contingent  Interest — Expect- 
ancy— Inchoate  Rig-lits. — A  vested  interest  in  posses- 
sion is  not  necessary.  A  conditional  or  even  a  slight  or  con- 
tingent interest  is  sufficient,  when  founded  on  an  actual  right 
to  the  thing,  or  upon  a  valid  contract  to  it.  So  an  expectancy, 
coupled  with  an  existing  title  to  that  out  of  which  the  expec- 
tancy arises,  is  an  insurable  interest.^-^     Freight,  profits,  re- 

«  Warren  v.  Davenport  F.  Ins.  Co.,  31  Iowa,  4M;  7  Am.  Rep.  160. 

"  Feun  V.  New  Orleans  Mut.  Ins.  Co.,  53  G-a.  578;  Franklin  Ins. 
Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  Ayres  v.  Hartford  F.  Ins.  Co., 
17  Iowa,  176;  85  Am.  Dec.  553;  Columbia  Ins.  Co.  v.  Laurence,  2 
Pet.  (U.  S.)  25;  Manson  v.  Phoenix  Ins.  Co.,  64  Wis.  26. 

*'  Rohrback  v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47;  National  Filter- 
ing Oil  Co.  V.  Citizens'  Ins.  Co.,  106  N.  Y.  535,  541,  per  the  court. 
Finch,  J.;  Carter  v.  Humboldt  etc.  Ins.  Co.,  12  Iowa,  287.  Altbouirh 
Marshall  (Marshall  on  Marine  Insurance,  ed.  1810,  115)  declares  that 
an  insurable  interest  must  be  founded  on  some  legal  or  equitable 
title:    See  Lancey  v.  Phoenix  Ins.  Co.,  56  Me.  562. 

"  Hidden  v.  Slater  Ins.  Co.,  2  Cliff.  (C.  C.)  266;  Hancock  v.  Fish- 
ing Ins.  Co.,  3  Sum.  (C.  C.)  132,  per  Story,  J. 

'-  Fenn  v.  New  Orleans  Mut.  Ins.  Co.,  53  Ga.  578.  See  Stock- 
<lale  V.  Dnulop,  6  Mees.  &  W.  224;  Lucena  v.  Crawford,  2  Bos.  &  P. 
N.  R.  269,  294,  295;  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132, 
140,  per  Story,  J.;  Knox  v.  Wood,  1  Camp.  542;  Camden  v.  Anderson, 
5  Term  Rep.  709,  711,  per  Lord  Kenyon;  Carroll  v.  Boston  M.  I. 
Ins.  Co.,  8  Mass.  51.  "A  vested  interest  in  possession  is  not  neces- 
sary to  give  the  right  of  insuring.  An  expectancy  coupled  with  a 
present  existing  title  to  that  out  of  which  the  expectancy  arises  is 
•an  insurable  intei'est.  Inchoate  rights  founded  on  titles  subsisting 
£d  the  time  of  loss  are  insurable  interests":  1  Arnould  on  Marine 
Insurance,  Perkins'  ed.  1850,  237.  *231.  See  1  Id.,  Maclachlan's  ed. 
1887,  58,  59.  "A  conditional  interest  is  a  sufficient  suliject  for  in- 
surance if  it  be  properly  described;  that  is,  such  an  interest  as  a 
party  actually  has,  but  which  is  subject  to  be  defeated  by  certain 
events":  1  Plilllips  on  Insurance.  3d  ed.,  117.  sec.  176.  "Thus  it  is 
certain  that  it  need  not  be  a  vested  interest  in  possession.    A  mere 
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spondentia,  and  bottomry  loans  are  of  this  description,^^  and  so 
are  expected  commissions;  ^^  and  prospective  oatchings  may  be 
insured,^*  and  a  contingent  interest  may  be  the  subject  of  a 
policy  ''lost  or  not  lost."^'^''  But  in  such  eases  a  perfect  and  com- 
plete title,  with  relation  to  the  subject,  must  exist  in  the  assured 
at  the  time  of  loss.^^     If  the  contingent  interest  is  such  as  not 


expectancy  is  sufficient,  provided,  however,  and  this  is  essential, 
that  it  be  connected  with  the  tiling  concerning  which  the  expectancy 
exists,  either  by  an  existing  title  to  the  thing,  or  by  a  definite  and 
obligatory  contract,  the  execution  of  which  will  give  title":  1  Par- 
sons on  Marine  Insurance,  ed.  1868,  163.  "Inchoate  rights  founded 
on  subsisting  titles,  unless  prohibited  by  the  policy  of  the  law,  are 
insurable":  Hancox  v.  Fishing  Ins.  Co..  3  Sum.  (C.  C.)  132,  per  Stoiy. 
J.  "Inchoate  rights  founded  on  subsisting  titles,  unless  prohibited 
by  positive  laws,  are  insurable":  Lucena  v.  Crawford,  2  Bos.  &  P. 
294.  "A  mere  contingent  or  expectant  interest  in  anything  not 
founded  on  an  actual  right  to  the  thing,  nor  upon  any  valid  con- 
tract for  it,  is  not  insurable":  Deering's  Annot.  Civ.  Code  Cal.,  sec. 
2549. 

""  Lucena  v.  Crawford,  2  Bos.  «&  P.  N.  R.  294,  per  Eyre,  C.  J. 
"Thus,  freight  payable  either  on  the  arrival  of  the  goods  or  undin* 
a  charter  party,  is  insurable  by  the  shipowner,  provided  his  title  to 
the  freiglit  has  accrued  at  the  time  of  loss,  so  that  nothing  but  the 
Intervention  of  the  loss  can  prevent  him  from  earning  it.  Thus 
again,  profits  expected  to  arise  out  of  the  sale  or  disposal  of  the 
goods  on  their  arrival  are  insurable  by  the  owner  of  the  goods,  pro- 
vided the  goods  are  on  board  at  the  time  of  the  loss,  and  it  can  be 
shown  but  that  for  the  loss  a  profit  would  have  been  made  on  them. 
So  again,  respondentia  and  bottomry  loans  are  insurable  by  the  lend- 
er whenever  the  instrument  of  hypothecation  makes  the  recovery 
of  his  money  depend  on  the  risk  of  the  voyage":  1  Arnould  on  Mar- 
ine Insurance,  Perkins'  ed.  1850,  237,  *231.  See  1  Id.,  Maclachlau's 
ed.  1887,  37,  40,  73,  87.  "The  assured  has  thus  an  inchoate  right  to 
freig'ht,  which  was  an  insurable  interest.  It  was  lost  by  a  peril 
insured  against,  and  therefore  the  plaintiff  had  a  right  to  recover": 
Adams  v.  Warren  Ins.  Co.,  22  Pick.  (Mass.)  163.  per  Shaw,  C.  J. 

•^  Putnam  v.  Mercantile  Ins.  Co.,  5  Met.  (Mass.)  392. 

"  Swift  V.  Mercantile  Mut.  Ins.  Co.,  113  Mass.  287. 

"  a  Hooker  v.  Robins-on,  S  Otto  (OS  U.  S.),  528. 

"  Warren  v.  Davenport  Ins.  Co.,  31  Iowa,  465;  1  Arnould  on  ^Marine 
Insurance,  Perkins'  ed.,  237,  ^231;  Stockdale  v.  Dunlap,  6  Mees.  «fe 
W.  224;  1  Parsons  on  Marine  Insurance,  ed.  186S,  163;  Rohrback  v. 
Germania  Ins.  Co.,  62  N.  Y.  47;  Knox  v.  Wood.  1  Camp.  542.  "The 
expectation  of  profit  or  benefit  to  arise  from  some  subject  in  which 
the  party  is  not  actually  interested  at  the  time  of  loss,  but  only 
ex])ects  to  be  interested,  is  a  mere  expectation  of  an  expectation, 
and  is  not  an  insurable  Interest.     Thus  ....  the  expectations  of 
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to  be  the  subject  of  calculation,  there  would  be  a  doubt 
whether  it  would  be  insurable  under  an  open  policy  ;^^  for  the 
interest  must  be  something  more  than  a  mere  hope;  thus,  an 
expectation  of  a  gift  is  not  an  insurable  interest.^^  As  we 
have  noted,  a  reasonable  expectation  of  pecuniary  advantage 
from  the  continued  existence  of  a  life  constitutes  an  insurable 
interest  tlierein;^^  for  it  is  enough  that,  according  to  the  ordi- 
nary course  of  events,  pecuniary  loss  or  disadvantage  will  nat- 
urally and  probably  result  from  the  death  of  the  one  whose 
life  is  insured,  to  the  person  obtaining  the  policy.  On  such 
a  policy,  the  sum  insured  is  the  measure  of  the  insurer's  lia- 
bility.5^ 

§  898.      Liability    to    Others — Railroad    Companies. — 

One  may  be  so  situated  with  reference  to  property,  that  he 
may  become  liable  to  others  for  its  loss  or  destruction,  al- 
though he  has  not  an  actual  interest  in  the  property  itself. 
In  such  case  he  has  an  insurable  interest  therein.  This  rule 
applies  by  virtue  of  statutory  provisions  in  some  of  the  states 
to  the  case  of  railroad  companies,  who  may  become  responsi- 
ble to  othei-s  for  the  loss  of  property  along  the  line  of  their 
road,  occasioned  by  fire  communicated  from  an  engine,  or 
arising  from  the  acts  of  their  employees.^*^  So  the  rlile  may 
apply  to  those  persons  intrusted  by  law  or  by  contract  with 
the  care  and  custody  of  property  of  others,  to  whom  they 

commissions  to  arise  out  of  the  sale  and  disposal  of  a  liomeward 
c.'irg"o,  which  was  neither  loaded  nor  contracted  to  be  loaded  r-ii 
board  the  ship  at  the  time  of  hej  loss,  is  not  an  insurable  interest": 
1  A  mould  on  Marine  Insurance.  Perkins'  ed.,  237.  238.  *231. 

"  See  Mounford  v.  Hallet,  1  Johns.  (N.  Y.)  433,  per  Livingstone, 
J.,  as  to  proflti?  a.nd  riT'en  ard  valu-pd  polir-ies. 

■"  See  Lucena  v.  Craw^ford,  3  Bos.  &  P.  75. 

"  Sections  887,  888  herein. 

"»  Hoyt  V.  New  York  etc.  Ins.  Co..  3  Bosw.  (N.  Y.)  440. 

«'  Ch.'iipman  v.  Atlantic  R.  R.,  37  Me.  92:  Pratt  v.  Atlantic  etc.  R. 
R.  Co..  42  Me.  579;  Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  105  Mass. 
570:  98  Mass.  420:  Pevley  v.  Eastern  R.  R.  Co.,  98  Mass.  414;  Hook- 
sett  ■V.  Concord  R.  R.  Co..  3.8  N.  H.  242.  As  to  liability  of  railroad 
for  fires,  see  Ark.  Mansf.  Dig.,  sec.  553;  Iowa  Code,  sec,  1289;  Kan. 
Comp.  Laws,  1885,  e.  118,  sec.  2;  Gen.  Laws  N.  H.,  c.  162.  sec.  8. 
And  see.  also.  Haseltine  v.  Concord  R.  R..  64  N.  H.  545;  15  Atl.  Rep. 
143;  Bnlliss  v.  Chica-o  M.  &  St.  P.  Ry.  Co..  76  Iowa.  080;  39  N.  W. 
Rep.  245;  Tilley  v.  St.  Louis  &  S.  F.  Ry.  Co.  (Ark.),  6  S.  W.  Rep.  8. 
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are  responsible  for  it5  safekeeping,  where  sucli  property  is 
liable  to  loss.  Thus,  if  a  steamboat  is  attached,  and  a  party 
gives  his  bond  for  its  delivery,  he  thereby  acquires  an  insur- 
able interest  in  the  boat.^^  So  common  carriers,  warehouse- 
men, wharfingers,  pledgees,  pawnbrokers,  or  persons  acting  in 
a  similar  capacity,  whether  liable  by  law  or  custom  to  the 
same  extent  as  an  insurer,  or  only  for  their  own  negligence, 
may,  to  protect  themselves  against  their  own  responsibility, 
insure  goods  in  their  custody,  as  well  as  to  secure  their  Hen.^- 

§  899.    Pecuniary  Interest — Consanguinity  or  Aflfinity. 

In  so  far  as  the  character  of  the  risk  is  such  that  the  contract 
is  one  strictly  of  indemnity,  it  is  necessary  that  an  insurable  in- 
terest in  the  subject  of  insurance  be  a  pecuniary  one;  that  is, 
one  which,  in  case  of  loss  by  the  contemplated  peril,  has  such 
a  pecuniary  value  as  that  indemnity  may  be  obtained.^^  In 
cases  of  life  insurance,  the  authorities  are  not  unanimous  upon 
the  question  whether  the  interest  must  be  a  pecuniary  one. 
The  general  rule,  as  deduced  from  a  majority  of  the  decisions, 
would  seem  to  be,  however,  that  the  interest  may  rest  upon  a 
purely  pecuniary  basis,  or,  in  cases  of  consanguinity  or  affinity, 
there  is  a  sufficient  interest  where  they  involve  a  reasonable 
claim  to  support,  or  some  benefit  or  advantage  to  be  derived 
from  the  continuance  of  the  life  insured.®^  A  general  rule, 
not  as  broad,  however,  as  the  above,  is  stated  by  a  ITorth  Caro- 
lina court  substantially  as  follows:  Ties  of  blood  or  marriage 
are  necessary  to  support  an  insurable  interest  in  a  life,  except 
one  be  a  creditor  or  surety  for  another,  or  some  contractual  re- 
lation exist  as  the  basis.^^     The  court,  per  Burwell,  J.,  in  that 

"  Fireman's?  Ins.  Co.  v.  Povrell,  13  B.  Mem.  (Ky.)  311. 

"  Phoenix  Ins.  Co.  v,  Erie  Transportation  Co.,  117  U.  S.  312,  323, 
per  the  court,  citin?  numerous  cases;  Shaw  v.  .^tna  Ins.  Co.,  49  Mo. 
578.     Pee  sections  follmvinqr  relatinir  to  common  carriers,  etc. 

"'  Spone  V.  Home  Mut.  Ins.  Co.,  15  Fed.  Rep.  707;  Malford  v.  Ky- 
mer,  10  Barn.  (S:  C.  72.". 

"  United  Brethren  Mut.  Aid  Soc.  v.  McDoTiald,  122  Fa.  St.  ^24:  1 
L.  R.  Annot.  2.3S.  See  section  888.  herein,  and  subsequent  sections 
under  this  chapter  wherein  the  cases  of  coiisanjuinity  and  afTiniiy 
are  considered. 

''  Trinity  College  v.  Travelers'  Ins.  Co.,  113  N.  C.  244;  IS  S.  E. 
Rep.  175. 
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case  says:  "Except  in  the  cases  where  there  are  ties  of  blood  or 
marriage,  the  expectation  of  advantage  from  the  continuance 
of  the  life  insured,  in  order  to  be  reasonable  as  the  law  counts 
reasonableness,  must  be  founded  in  the  existence  of  some  con- 
tracts between  the  person  whose  life  is  insured  and  the  bene- 
ficiary, the  fulfillment  of  which  the  death  will  prevent ;  it  must 
appear  that  by  the  death  there  may  come  damage  which  can  be 
estimated  under  some  rule  of  law,  for  which  loss  or  damage  the 
insurance  company  has  undertaken  to  indemnify  the  benefici- 
ary under  its  policy.  When  this  contractual  relation  does  not 
exist,  and  there  are  no  ties  of  blood  or  marriage,  an  insurance 
policy  becomes  what  the  law  denominates  a  'wagering  con- 
tract,' and  under  its  rules  made  and  enforced  in  the  interest  of 
best  public  policy,  all  such  contracts  must  be  declared  illegal 
and  void,  no  matter  what  good  object  the  parties  may  really 
have  in  view.  The  end  will  not,  in  the  eye  of  the  law,  justify 
the  means."  ^ 

§  900.     Whether  Insurable  Interest  Need  be  Stated. — 

While  the  subject  matter  of  insairance  and  the  nature  of  the 
risk  should  be  properly  described  in  the  policy,  neither  the  na- 
ture nor  extent  of  the  interest  need,  as  a  general  rule,  be  spe- 
cially set  out  therein,  for  an  applicant  is  not  obligated  to  dis- 
close the  same,  unless  inquired  of  particularly  by  the  com- 
pany, or  the  policy  expressly  provides  therefor.^'^    A  qualified 

"  Trinity  College  v.  Traveleirs'  Ins.  Co.,  113  N.  C.  244,  248;  18  S.  E. 
•Rep.  175. 

•'  Crowley  v.  Cohen,  3  Bam.  &  Aid.  478,  per  Lord  Tenterden.  C.  .T.; 
Rnssell  v.  Union  Ins.  Co..  4  Dall.  (G.  C.)  421;  1  Wash.  (C.  C.)  409;  Mu- 
.tual  Ins.  Co.,  v.  Woodruff,  26  N.  J.  L.  (2  Dutch.)  541;  Strong  v.  Man- 
ufacturers' Ins.  Co.,  10  Pick.  (Mass.)  40;  .^i^tna  F.  Ins.  Co.  v.  Tyler, 
16  Wend.  (N.  Y.)  385;  affirming  12  Wend.  (N.  Y.)  507;  Stetson  v. 
Massachusetts  F.  &  M.  Ins.  Co.,  4  Mass.  330;  Springfield  Ins.  Co.  v. 
Allen,  43  N.  Y.  389,  396;  Buck  v.  Pihoenix  Ins.  Co.,  76  Me.  586;  Hart- 
ford Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  Carruthers  v. 
Sheddon,  6  Taunt.  14;  Van  Hatta  v.  Mutual  Security  Ins.  Co.,  2 
Sand.  (N.  Y.)  490;  Bell  v.  Western  M.  &  F.  Ins.  Co.,  5  Rob.  (La.) 
424;  Williams  v.  Rogea-  Williams  Ins.  Co.,  107  Mass.  377;  Norwich 
F.  Ins.  Co.  V.  Boomer,  52  111.  442,  per  Walker,  J.  And  see  discus- 
sion of  this  question  in  2  Duer  on  lu.surance,  ed.  1840,  458,  et  seq., 
sec.  44. 
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or  partial  interest  need  not  be  stated,^^  and  if  the  description 
cover  the  interest,  or  comes  witliin  the  class  specified,  it  is  suf- 
ficient, even  though  the  interest  be  required  to  be  truly  stated.^® 
It  is  held  that  in  certain  cases  the  nature  or  character  of  the 
interest  may  be  such  as  that  a  special  description  is  required.'* 
Thus,  it  seems  that  profits  must  be  insured  as  such."^  Where 
a  husbaild  insures  his  wife's  separate  estate,  the  policy  must 
insure  his  interest;'''^  and  a  bottomry  interest  is  held  insurable 
only  eo  nomineJ^  So  it  is  held  that  a  leasehold  interest,  where 
the  policy  is  in  a  mutual  company,  must  be  disclosed.'^  In 
the  absence  of  requirement  in  the  policy  to  that  effect,  the  pe- 
cuniary proofs  of  loss  need  not  show  an  insurable  interest  in 
the  life  of  the  deceasedJ^  This  question  will,  however,  be 
more  fully  considered  hereafterJ^ 

§  901.      As  to  the  Time  when  the  Interest  must  Exist/^ 

There  is  no  doubt  but  that  if  the  aspired  has  an  insurable  in- 
terest at  the  time  the  policy  is  obtained,  and  also  at  the  time 
of  loss,  it  entitles  him  to  a  recovery;"^  and  it  is  also  stated,  as 
a  general  rule,  that  in  risks  other  than  life,  he  must  have  an 
interest  at  the  time  of  the  insurance  and  of  the  loss."^^     And  it 

••  Lawrence  v.  Van  Home,  1  Caines  (N.  Y.),  276;  Bartlett  v.  Wal- 
ter, 13  Mass.  267;  Laurence  v.  Sebor,  2  Caines  (N.  Y.),  203;  Oliver  v. 
Greene,  3  Mass.  138. 

'"  Williams  v.  Roger  Williams  Ins.  Co.,  107  Mass.  377,  per  Gray,  J. 

'0  See  Robertson  v.  United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  250; 
Routh  T.  TliO(mpson,  11  East,  433;  Williams  v.  Smith,  2  Caines  (N. 
Y.),  19. 

"  Niblo  V.  North  American  F.  Ins.  Co.,  1  Sand.  (N.  Y.~l  551; 
Loomis  V.  Shaw,  2  Johns.  Cas.  (N.  Y.)  36;  Suu  Fire  Office  v.  Wriglit, 
1  Ad.  &  F.  621;  8  N.  &  M.  819;  Putnam  v.  Mercantile  Ins.  Co.,  5 
Met.  (Mass.)  391. 

"  Cohn  V.  Virginia  F.  &  M.  Ins.  Co.,  3  Hughes  (C.  C),  272. 

"  Kenney  v.  Clarkson,  1  Johns.  (N.  Y.)  385;  Robertson  v.  United 
States,  2  Johns.  Cas.  (N.  Y.)  250;    1  Am.  Dec.  166. 

"*  Mutual  Assur.  Co.  v.  Mahon,  5  Call  (Va.),  517. 

"  Miller  v.  Eagle  Life  &  Health  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.), 
2G8. 

™  See  chapters  post,  as  to  description  of  the  subject,  and  as  to 
representations,  wan-anties,  and  concealment  and  conditions. 

"  See  chap.  Ixviii,  herein. 

"  Andes  Ins.  Co.  v.  Fish,  71  111.  620. 

"  Olirisman  v.  State  Ins.  Co.,  16  Or.  288;  18  Pac.  Rep.  466;  Dick- 
erman  v.  Vermont  Mut.  F.  Ins.  Co.,  07  Vt.  99;    30  Atl.  Rep.  SOS; 
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is  no  doubt  true  tliat  in  other  tlian  life  insurances  the  inter- 
est must  exist  at  the  time  of  loss,  and  that  if  it  be  de\'ested 
out  of  the  assured  hj  assigmiient  or  otherwise,  without  the 
company's  consent,  no  recovery  may  be  had,^°  although  there 
are  numerous  authorities  of  great  weight  in  favor  of  the  neces- 
sity of  an  insurable  interest  existing  in  the  insured  at  the  time 
the  insurance  is  effected.  There  is  no  reasonable  doubt  but 
that  in  marine  insurances,  unless  the  risks  as  described  in  the 
policy  have  already  commenced,  it  is  only  necessary  that  the 
interest  subsist  during  the  risk,  provided  it  exists  at  the  time 
■of  the  loss,  as  where  the  policy  attaches  to  after-acquired  prop- 
erty ;  as,  for  instance,  where  goods  are  insured  on  a  return  voy- 
age long  before  they  are  purchased.^-*^  And  in  fire  risks  a  pol- 
icy upon  goods  purchased  after  the  policy  is  effected  are  cov- 
cred.^^  And  croj^s  may  be  insured  against  certain  risks  before 
they  are  sown;  in  such  case  the  contract  really  attaches  in  fu- 
turo.^^  So  it  is  held  that  a  policy  upon  livestock  renders  the 
company  liable  for  a  horse  killed  while  being  used  in  the  ordi- 
nary course  of  business,  although  the  horse  was  bought  after 
the  policy  was  issued.^^  Mr.  Arnould,^^  referring  to  marine 
insurances,  states  the  rule  thus:  "It  is  now  clearly  established 
that  an  insurable  interest,  subsisting  during  the  risk  and  at  the 
time  of  loss,  is  sufficient."  So  Mr.  Duer,  referring  to  marine 
risks,  declares  that  "in  order  to  render  a  party  capable  of  insur- 
ing, it  is  not  necessary  that  he  should  have  any  interest  in  the 
property  insured  at  the  time  the  insurance  is  effected,  unless 

Lynch  v.  Dalzell,  4  Brown  Pari.  C.  431;  Rider  v.  Ocean  Ins.  Co., 
20  Pick.  (Mass.)  259;  French  v.  Hope  Ins.  Co.,  16  Pick.  (Mass.)  397; 
Hnncox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  142,  per  Story.  .T.;  Harness 
V.  National  F.  Ins.  Co.,  1  Mo.  App.  473;  Howard  v.  Albany  Ins.  Co., 
3  Denio  (N.  Y.),  301;  Tallman  v.  Atlantic  Ins.  Co.,  3  Keyes  (N.  Y.), 
87;  4  Abb.  Ct.  App.  345;  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2551. 

«"  See  sees.  902,  903,  lierein. 

"  llhind  V.  Willviuson.  2  Taunt.  237. 

'-  Wesit  Branch  Ins.  Co.  r.  Helfenstein,  40  Pa.  St.  2S9;  80  Am.  Dec. 
573;  Dane  v.  Maine  Mut.  F.  Ins.  Co.,  12  Me.  44;  Wood  v.  Rutland  M. 
F.  Ins.   Co..  31  \t.  552. 

"*  See  Grant  v.  Parlcinson,  3  Bos.  &  P.  85,  n. 

"  Nutts  V.  Farmere'  Ins.  Co.,  37  Iowa,  400. 

"  1  A  mould  on  Marine  Insiurance,  Perkins'  ed.,  238,  *232;  Id.,  MaiC- 
lachhin's  ed.  1SS7.  59. 
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the  risks  as  described  in  the  jjolicy  have  already  commenced. 
....  Insurances  on  goods  and  freight  are  frequently  made 
before  the  title  of  the  assured  is  acquired,  and  the  rule  that 
rendoi-s  them  valid  extends  equally  to  the  ship";^^  and  it 
would  seem  reasonable  that  the  rule  should  apply  to  fire  risks 
as  well,  and  with  this  statement  Mr.  Phillips,  Mr.  May,  and 
Mr.  Parsons  agree.  The  first  writer  says:  "There  does  not 
appear  to  be  any  reason  why  a  fire  policy  or  life  policy  cannot 
be  made  in  anticipation  of  an  interest,  as  well  as  a  marine  pol- 
icy, where  there  is  no  concealment  or  fraud  or  prejudice  to  the 
underwriter.  The  policy  would  not,  of  course,  take  effect  until 
an  interest  should  accrue."  ^^  ]\[r.  May  says:  "There  seems  to 
be  no  sufficient  reason  why  the  same  principle  should  not  apply 
to  fire  policies"  ;^^  and  Mr.  Parsons,  referring  to  a  federal  de- 
cision,^**^  says:  "The  court  thought  there  was  much  reason  to 
believe  that  one  having  an  interest  at  the  time  of  loss,  though 
none  at  the  time  of  insurance,  ought  to  be  protected,  even  with- 
out an  express  stipulation  to  that  effect."  ^°  In  case  the  risk 
has  commenced  and  the  policy  is  framed  "lost  or  not  lost,"  a 
person  may  recover  for  a  loss,  even  though  he  did  not  acquire 
his  interest  in  the  goods  till  after  the  loss,  and  in  general  such 
a  policy  is  a  valid  stipulation  for  indemnity  against  past,  as 

"  2  Duer  on  Marine  Insurance,  ed.  1S45,  4,  sec,  4;  citing  RJiind  v. 
Wilkinson,  2  Taunt.  236. 

*'  1  Pliillipg^on  Insurance,  3cl  ed.,  see.  179. 

**  1  May  on  In.surance,  3(1  ed.  (Pai-sons),  see.  100. 

•»  Henshaw  v.  Mnraal  Safety  Ins.  Co.,  2  Blatchf.  (C.  C.)  90. 

•"  The  eonrt  in  this  ease  said  fhat  it  considered  the  following  point 
amonff  others  to  be  incontestably  settled,  namely:  "Whether  or  not 
by  the  general  rnles  of  insurance  la,w  the  fact  tliat  the  insured  party 
had  no  insurable  interest  in  the  subject  insured  at  the  time  it  was 
intended  the  contract  should  commence  its  operation,  althoush  he 
possesse<l  such  interest  at  the  time  of  tJie  loss,  would  render  the  pol- 
icy invalid,  yet  clearly  it  is  competent  for  the  parties  to  contract 
with  a  view  to  such  a  condition  of  things:  3  Kent's  Commentaries, 
6th  ed.,  258;  1  Duer  on  Insurance,  159,  160,  note  1;  Rogers  v.  Trad- 
ers' Ins.  Co.,  6  Paige,  583,  596.  There  is,  however,  strong  color  at 
least  for  the  doctrine  that  the  party  intended  to  be  insured  will  be 
protected  if  he  had  an  interest  at  the  time  of  the  loss  without  any 
express  stipulation  to  that  effect,  although  he  had  no  interest  at  the 
commencement  of  the  risk:  Hughes  on  Insurance,  42:  2  Duer  on  In- 
surance. 49.  sec.  31;  Sutherland  v.  Prntt.  11  Mees.  &  W.  296;  Haueos 
V.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132,  140.  142. 
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well  as  future,  losses,  in  respect  of  the  interest  insured,^^  al- 
though the  words  ''lost  or  not  lost"  are  held  not  necessiary,  if 
both  parties  to  the  insurance  had  no  knowledge  of  the  loss  at 
the  time.^^ 

§  902.  Same  Subject — Liife  Insurance. — Although  it 
was  held  at  one  time  that  in  insurances  on  lives  the  insurable 
interest  must  exist  at  the  time  of  the  loss, it  is  now  sufficient  that 
there  existed  a  valid  interest  at  the  time  of  effecting  the  in- 
surance. The  fact  that  such  interest  ceased  before  the  death 
of  the  assured  is  immaterial,  on  the  question  of  the  right  to  re- 
cover,®^ unless  such  be  the  necessary  effect  of  the  provisions  of 
the  instrument  itself.  Thus,  a  divorce  does  not  terminate  a 
wife's  interest  in  a  policy  effected  by  husband  and  wife  on  their 
joint  lives,  payable  to  the  survivor,  it  appearing  that  the  wife 
continued  payment  of  the  premiums.^* 

§  903.  Continuity  of  Interest.'^  —  The  interest  need 
not  be  continuous;  that  is,  need  not  exist  at  all  times  from  the 
inception  of  the  risk  to  its  maturity.  A  temporary  suspen- 
sion of  the  interest  does  not  invalidate  the  policy,  unless  there 
be  a  stipulation  against  alienation  or  change  of  interest,  and 
the  risk  may  be    subsequently    re\dved.^®     Thus,  where    the 

»  Hooper  v.  Robinson,  8  Otto  (98  TJ.  S.),  528;  Sutherland  v.  PratJt, 
11  Mees.  &  W.  296,  311,  312,  per  Parke,  B.;  Rugbies  v.  General  Ins. 
Co..  4  Mason  (O.  C),  74;  Mead  v.  Davidson,  3  Ad.  &  E.  303;  Paddock 
V.  Franklin  Ins.  Co.,  11  Pick.  (Mass.)  227;  1  Parsions  on  Marine  In- 
surance, ed.  1868,  44.  See  2  Duer  on  Marine  Insurance,  ed.  1846,  5, 
sec.  5. 

^  See  Hanamomd  v.  Allen,  2  Sum.  (C.  C.)  397,  per  Story,  J.;  Insur- 
ance Co.  V.  Folsoni,  18  Wall.  (U.  S.)  237;  8  Blatcbf.  (C.  C.)  170;  1  At- 
nould  on  Marine  Insurance,  Perkins'  ed.,  1850,  26;  1  Id.,  Maclach- 
lan's  ed.  1887,  235,  236;  SecTirity  F.  Ins.  Co.  v.  Kentucky  M.  &  F. 
Ins.  Co.,  7  Bu.sb  (Ky.),  81;  1  Phillips  on  Insurance,  3d  ed.,  501,  sec. 
925;  Hooper  v.  Robinson  (8  Otto),  98  U.  S.  537. 

»»  Appeal  of  Corson,  113  Pa.  St.  438;  6  All.  Rep.  213;  Mowry  v. 
Home  L.  Ins.  Co.,  9  R.  I.  346;  Sides  v.  Knickerbocker  L.  Ins.  Co.,  16 
Fed.  Rep.  650. 

"  Connecticut  Mut.  L.  Ins.  Co.  v.  Schaeffer,  4  Otto  (94  U.  S.),  457; 
McKee  v.  Phnenix  Ins.  Co.,  28  Mo.  383,  as  to  validity  of  assignments 
of  life  policies  as  affecting  insurable  interest. 

•*  See  sees.  619,  2239,  herein. 

"  "Risks  may  be  temporarily  sxispended  and  subsequently  rerivod 
without  invalidating  the  right  of  the  assured   to   claim   undovr  the 
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mortgagor  of  a  vessel  having  parted  with  his  interest  upon  an 
agreement  to  pay  off  the  mortgage,  and  having  failed  to  fulfill 
his  obligation,  the  title  was  reconveyed  to  him,  it  was  held  that 
an  action  could  be  maintained  on  the  policy.'^^  In  another 
case  the  policy  provided  against  alienation,  and  covered  a  store 
and  goods  therein.  The  insured  leased  the  store  and  sold  the 
goods  to  another,  who  put  his  son  in  possession.  A  subse- 
quent -agreement  was  made  between  the  parties,  whereby  the 
insured  was  to  pay  the  debts  and  receive  the  proceeds  of  the 
propei'ty,  and  pay  the  vendee  for  his  services,  the  insured 
holding  exclusive  possession  until  the  loss.  It  was  held  that 
the  policy  was  not  invalidated.^^  Again,  where  the  insured 
sold  the  property  covered,  and  the  vendee  kept  possession  there- 
of for  a  short  time,  when,  having  failed  to  pay  for  the  same, 
the  insured  entered  into  possession  and  retained  it  to  the  time 
of  the  fire,  a  recovery  was  had  against  the  company  on  the  pol- 
i(.j^99  j^j^(j  ^^  |g  declared  that  the  risk  may  be  suspended,  after 
the  policy  has  attached,  by  the  temporary  unseaworthiness  of 
the  vessel,  imputable  to  the  neglect  or  other  fault  of  the  as- 
sured, and  restoration  of  the  navigability  of  the  vessel  revives 
the  risk.-^*'*^  But  in  case  of  loss  during  such  suspension  of  the 
interest,  recovery  on  the  policy  is  defeated.^'^^ 

§  904.  Where  Interest  is  Devested — Partial  Interest 
Remaining'. — Insurance,  as  we  have  seen,  is  a  personni 
contract,  and  does  not  pass  with  the  property,  as  an  incident 
thereto,  unless  by  assignment  or  delivery  of  the  policy  ;^°^  and 

poHcy";  Wort'liington  v.  Bearse,  12  Allen  (Mass.).  382,  per  Bigolow, 
C.  J.  And  this  is  so  under  Cal.  Civ.  Code,  sec.  2552;  contra,  Co^ck- 
erell  v.  Com.  Ins.  Co.,  10  Ohio,  148;  Bell  v.  Western  etc.  Ins.  Co.,  5 
Hob.  (Tjii.)  423.    See  sec.  22.'19.  herein,  and  notie. 

^  Wortbin.Grton  v.  Bearse.  12  Allen  (Mass.),  .382. 

«•  Lane  v.  Maine  Mut.  F.  Ins.  Co.,  3  Fairf.  (12  Me.)  44. 

"  Power  V.  Ocean  Ins.  Co.,  19  La.  (O.  S.)  28. 

100  "Worthin.cton  v.  Bearse,  12  Allen  (Mass.),  382.  per  the  court.  But 
see  chapter  xlvlii  herein;  Taylor  v.  Lowell,  3  Mass.  331;  1  Phillips 
on  Insairance,  3d  ed..  40fi.  sec.  734. 

101  Fogs  V.  Middlesex  Ins.  Co.,  10  Cnsh.  (Mass.)  337,  345;  Wilson  v. 
Hill,  8  Met.  (Mass.)  GO. 

102  powles  V.  Inness,  11  Mees.  &  W.  10;  Ljnch  v.  Dalzell,  4  Brown 
Pari.  C.  431. 
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it  is  held  that  at  common  law  a  contract  of  insurance  is  not  as- 
signable, so  as  to  give  an  action  to  the  assignee  in  his  own 
name.^^^  So  if  the  insurable  interest  in  property  be  entirely 
and  absolutely  devested  before  the  loss  happens,  there  can  be 
no  recovery;  for  it  is  necessary  that  the  interest  exist  at  the 
time  of  the  loss.-^°*  But  if  at  the  time  of  the  loss  a  partial  in- 
terest remains,  recovery  may  be  had  to  that  extent.^"'*  The 
principal  rule  is,  however,  subject  to  wh'atever  exceptions  may 
arise  by  virtue  of  a  valid  assignment  of  the  policy,-^"^  where  there 
is  a  corresponding  change  of  interest  in  the  thing  insured.-^"^ 
So  the  assignment  of  a  policy  as  collateral  carries  only  a  de- 

^^  Shepherd  v.  TJnion  etc.  Ins.  Co..  38  N.  H.  2.32.  237;  Ripley  v. 
^tna  Ins.  Co..  29  Barb.  (N.  Y.)  552;  Bayles  v.  Hillsborough  Ins.  Co., 
27  N.  J.  L.  (3  Dutch.")  163. 

104  Ayres  v.  Home  Ins.  Co.,  21  Iowa,  185;  ^^tna  F.  Ins.  Co.  v.  Tyler, 
16  Wend.  (N.  Y.)  385,  397;  Boynton  v.  Clinton  etc.  Ins.  Co.,  16  Barb. 
(N.  Y.)  254;  Jackson  v.  Massachusetts  Ins.  Co.,  23  Pick.  (Mass.)  418; 
Lane  v.  Maine  Mut.  F.  Ins.  Co.,  12  Me.  (3  Fairf.)  44,  49;  DoUero  v. 
St.  Joseph  F.  &  M.  Ins.  Co.,  9  Ins.  L.  J.  293.  note;  Murdock  v.  Che- 
nango Co.  Ins.  Co.,  2  N.  Y.  216:  Bailey  v.  JFAna  Ins.  Co.,  10  Allen 
(Mass.),  286;  Carroll  v.  Boston  Mar.  Ins.  Co.,  8  Mass.  515;  McCarty 
V.  Commercial  Ins.  Co.,  17  La.  (O.  S.)  365;  Howard  v.  Albany  Ins. 
Co.,  3  Denio  (N.  Y.),  301;  Read  v.  Mutual  Safety  Ins.  Co.,  3  Sand. 
(N.  Y.)  54;  Bates  v.  Equitable  Ins.  Co.,  10  Wall.  (U.  S.)  33.  "A  sale 
or  transfer  of  the  property  insured  ....  although  not  accompanied 
by  an  assignment  of  the  policy,  never  operates  to  defeat  the  con- 
tract unless  it  is  absolute  In  its  nature,  and  wholly  divests  the  in- 
terest that  was  originally  meant  to  be  covered":  2  Duer  on  Marine 
Insurance,  ed.  1846,  55,  sec.  34. 

"=  iEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385,  397;  Cowan  v. 
Iowa  State  Ins.  Co.,  40  Iowa,  551;  Jackson  v.  Massachusetts  Ins.  Co., 
23  Pick.  (Mass.)  418;  Kitts  v.  Massasoit  Jus.  Co..  56  Barb.  (N.  Y.)  177. 
But  see  Atherton  v.  Phoenix  Ins.  Co.,  109  Mass.  32. 

'°*  It  is  held  that  an  assignment  of  the  policy  is  valid  in  the  ab- 
sence of  a  condition  to  the  contrary:  Earl  v.  Shaw,  1  Johns.  Cas. 
(N.  Y.)  314;  1  Am.  Dec.  117.  As  to  validity  of  assignment  of  same  and 
life  policies,  see  Alexander  v.  Campbell.  41  N.  J.  Ch.  478;  Earl  v. 
Shaw,  1  Johns.  Cas.  (N.  Y.)  314;  1  Am.  Dec.  17;  1  Phillips  on  Insur- 
ance, 3d  ed.,  57,  sec.  76.  et  seq.;  New  York  L.  Ins.  Co.  v.  Flack,  3  Md. 
341;  St.  John  v.  American  Mut.  L.  Ins.  Co.,  13  N.  Y.  31;  2  Duer  ou 
Marine  Insurance,  ed.  1846,  55,  57,  et  seq.;  and  chap,  li,  herein,  on 
assignments,  etc. 

'"'  Under  the  Califoi-nia  code,  except  in  certain  specified  cases, 
"and  in  the  eases  of  life,  accident,  and  liealtli  insurance,  a  change 
of  interest  in  any  part  of  a  thing  insured,  unaccompanied  by  a  cor- 
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feasible  rigbt,  wliicli  terminates  bj  tbe  payment  of  the  debt."^ 
So  in  case  of  an  assignment  in  trust  for  the  payment  of  his 
debts,  the  insured  has  nevertheless  an  insurable  interest,  which 
covers  the  whole  value  of  the  property  insured,-^**'**  and  even 
though  the  policy  prohibits  an  assignment  unless  made  with  the 
insurer's  consent,  such  act  does  not  avoid  it  when  made  under 
the  bankrupt  law  to  the  official  assignee;  ^^^  although  if  the 
debt  is  discharged  thereby,  as  where  the  creditors  release  their 
demands,  the  rule  would  seem  to  be  otherwise,  unless  he  shows 
that  the  property  assigned  is  of  greater  value  than  the  amount 
of  his  debts.-^^-^  Even  an  assignment  absolute  on  its  face  may 
be  controlled  by  extrinsic  evidence  showing  its  real  intent;  as 
where  a  bill  of  lading  is  transfen-ed  to  a  creditor,  it  may  be 
shown  that  its  indorsement  was  not  intended  to  transfer  the 
whole  property,  but  merely  'as  a  security  to  enable  him  to  re- 
ceive the  net  proceeds,  and  upon  payment  of  the  debt  in  such 
case  a  recovery  may  be  had  for  the  whole  amount  of  the  in- 
surance.-^-^^  So  in  'New  York,  it  is  held  that  if  a  policy  of  in- 
surance is  assigned  as  a  security,  witnesses  may  be  called  to  tes- 

responding  ctiange  of  interest  in  the  insurance,  suspends  the  insur- 
ance to  an  equivalent  extent  until  the  interest  in  the  thing  and  the 
interest  in  the  iiisumm-e  are  vested  in  the  s.ame  person":  Deeriug's 
Annot.  Civ.  Code  Cal.,  sec.  2553.  See  Smith  v.  Saratoga  Mut.  F.  Ins. 
Co.,  3  Hill  (N.  y.),  508;  1  Hill,  497. 

'°»  Robert  v.  Traders'  Ins.  Co..  17  Wend.  (N.  Y.)  631;  9  Wend.  (N. 
Y.)  474.  See  Alston  v.  Campbell,  4  Brown  Tarl.  C.  476.  "Where 
the  property  is  merely  pledged  as  a  collateral  security  for  the  pay- 
ment of  a  debt  for  which  the  assured  continues  personally  liable,  he 
retains  his  insurable  interest,  and  the  denial  of  his  right  to  recover 
on  the  policy  would  deprive  him  of  the  indemnity  it  was  meant  to 
secure":  2  Duer  on  Marine  Insurance,  ed.  1846,  55,  56,  sec.  34. 

"»  Lazarus  v.  Commonwealth  Ins.  Co.,  5  Piclv.  (Mass.)  76,  81;  19 
Pick.  (Mass.)  81;  Gourdon  v.  Insurance  Co.  of  North  America.  1 
Binn.  (Pa.)  430;  3  Yeates  (Pa.),  327.  But  see  Dey  v.  Poughlieepsie 
Mut,  Ins.  Co.,  23  Barb.  (N.  Y.)  623. 

""  Starlvweather  v.  Cleveland  Ins.  Co.,  2  Abb.  (C.  C.)  67. 

"'  T.azarus  v.  Commonwealth  Ins.  Co.,  19  Pick.  (Mass.)  81;  2  Diier 
on  Marine  Insurance,  ed.  1846,  56,  57. 

"'  Hibbert  v.  Carter,  1  Term.  Rep.  745.  "In  such  a  case,  altlmugh 
the  transfer  may  be  absolute  on  its  face,  extrinsic  proof  may  be  re- 
ceived to  explain  its  real  intent  and  control  its  operation":  2  Duor  on 
Marine  Insurance,  ed.  1846,  55,  56,  sec.  34. 
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tify  to  the  purpose  for  which  the  policy  was  assigned,^^^  al- 
though evidence  of  such  a  pajTiient  is  unnecessary,  for  it  ig 
sufficient  that  the  personal  liability  of  the  assured  continues. 
This  preserves  his  insurable  interest  and  sustains  the  validity 
of  the  contract.  Thus,  in  a  case  of  an  insurance  "for  whom  it 
might  concern,"  the  ship  being  valued,  the  owner  made  an  ab- 
solute bill  of  sale  to  another,  by  virtue  of  which  the  proceeds 
of  the  vessel  were  to  stand  as  a  security  in  favor  of  the  vendee 
for  indorsing  for  the  insured;  the  balance  remaining  was  to  be 
appropriated  for  the  benefit  of  the  insured  in  payment  of  a 
creditor.  Subsequently,  an  additional  transfer  of  property  was 
made  for  the  purposes  above  specified,  evidenced  by  a  writing 
under  seal  substituted  for  the  original  memorandum.  Upon 
a  loss,  it  was  held  that  a  recovery  could  be  had  for  the  personal 
liability  of  the  assured,  for  the  debts  still  existed,  except  so  far 
as  they  should  be  discharged  by  the  proceeds  of  the  policy,  and 
his  insurable  interest  was  preserved. •^•^*  So  in  another  case,  the 
person  in  whose  name  the  policy  was  made  had  borrowed  money 
to  buy  a  cargo,  and  assigned  it  to  the  lender,  made  an  invoice 
of  it,  and  took  the  bill  of  lading  in  the  latter's  name,  who  was 
to  receive  the  insurance — the  debt  to  be  taken  from  the  pro- 
ceeds thereof,  and  the  balance  given  the  insured,  the  assign- 
ment and  insurance  being  a  pledge  for  the  security  of  the 
money  borrowed.  If  such  amount  of  insurance  were  insuffi- 
cient to  cancel  the  debt,  the  insurer  was  to  be  liable  for  the 
balance,  and  it  was  held  that  an  insurable  interest  subsisted  in 
the  insurer.^^^  But  in  a  Massachusetts  case,^^^  the  insured 
schooner  was  iconveyed  by  a  bill  of  sale  to  another,  who  enrolled 
her  in  his  name.  Subsequently,  the  vessel  was  lost,  and  it  was 
held  that  evidence  was  inadmissible  to  show  that  the  convey- 
ance was  fraudulent,  and  that  it  was  intended  as  security  against 
loss  on  a  bond.  In  cases  of  life  risks,  the  interest  need  not  ex- 
ist at  the  time  of  loss.^^^     And  in  general,  in  cases  of  property 

"»  Allen  V.  Hudson  River  Mnt.  Ins.  Co..  19  Barb.  (N.  Y.)  442. 
"*  Gordon  v.  Mas.sachusetts  F.  &  M.  Ins.  Co..  2  Pick.  (Mass.)  249. 
""Locke  V.  Nortli  American  Ins.  Co.,  13  Mass.  61.    See,  also,  Hig- 
ginson  v.  Dall.  13  Mass.  96. 
"•  Carroll  v.  Boston  Mar.  Ins.  Co.,  8  Mass.  515. 
"'  See  sec.  902,  herein. 
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the  interest  at  the  time  of  the  loss  need  not  be  identical  with 
that  existing  at  the  time  of  the  insurance. ^-^^  The  interest  may 
be  devested  by  an  alienation  of  the  property,  by  sale,  or  other- 
wise j-^-^'^  but,  it  seems,  not  by  a  stoppage  of  the  goods  in  tran- 
situ, since  the  weight  of  authority  apparently  sustains  the  prop- 
osition that  a  stoppage  in  transitu  does  not  rescind  the  sale,  but 
is  a  mere  right  of  the  vendor  to  resume  possession  of  the  goods, 
and  the  vendee  may  claim  them  on  payment  of  the  price.-^^" 
And  if  the  vessel  is  bottomried  for  a  certain  amount,  as  to  that 
amount  the  insured  ceases  to  have  an  insurable  interest,  since 
this  is  in  effect  a  sale  to  that  amount;  ^^^  or  if  the  amount  for 
which  she  is  bottomried  exceeds  her  value,  no  interest  re- 
mains.-^^^  And  the  interest  may  be  devested  in  case  of  a  donatio 
inter  vivos,  notwithstanding  an  agreement  between  the  donor 
and  donee  that  the  rents  should  be  received  and  enjoyed  by  the 
former,  which  was  done.^^^  But  the  interest  will  not  be  de- 
vesKid  by  reason  of  a  contract  to  sell,  where  neither  the  pur- 
chase money  is  received  nor  a  conveyance  made;  ^^^  nor  will  it 
be  devested  by  an  illegal  capture  of  the  property, although  there 


"•  Bell  v.  Western  etc.  Ins.  Co..  5  Rob.  (La.)  423:  39  Am,  Dec.  542. 

M»  Fogs  V.  Middlesex  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  337,  and 
cases  under  note  104  above. 

"•  Examine  Rowley  v.  Bigelow,  12  Pick.  (Mass.)  307;  Weritworth 
y.  Outliwaite,  10  Mees.  &  W.  4.52;  .lordan  v.  Jarveis.  5  Ohio,  98;  Chit- 
ty  on  Contracts,  11th  Am.  ed.,  601;  1  Arnould  on  Marine  Insurance. 
Pel  kins'  ed.,  2G0,  *2.55,  et  seq.,  where  this  question  is  discussed;  1 
Parsons  on  Marine  Insurance,  ed.  1868,  233,  n.  1,  where  the  Enjflish 
and  American  cases  are  collated;  2  Kent's  Commentaries,  51h  ed., 
541.  "I'he  stoppa.ee  of  goods  in  transitu  does  not  operate  to  rescind 
the  contract  of  sale,  but  only  to  revest  in  the  vendor  uhat  possession 
which  is  the  sole  fouBdation  for  his  equitable  lien  on  the  goods  for 
the  purchase  money.  Tlie  vendee,  therefore,  at  any  time  after  slop- 
page  may  recover  the  goods  upon  payment  or  tender  of  the  price; 
and  the  vendor  may  maintain  an  action  for  goods  liavg;iined  and 
sold,  notwithstanding  the  stoppage  in  transit!!,  if  he  be  ready  to  de- 
liver them  up  to  the  vendee  upon  payment":  Story  on  Contracts, 
4th  ed.,  sec.  815. 

"'  Read  v.  Mutual  Safety  Ins,  Co,.  3  Sand,  (N,  Y,)  54. 

"'  Smith  V.  Williams,  2  Calnes  Cas,  (N,  Y,)  110, 

'^  McCarty  v.  Commercial  Ins,  Co.,  17  La,  (O,  S.)  365. 

***  Perry  County  Ins.  Co.  v.  Stewart,  19  Pa.  St.  45. 
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be  a  condemnatioTi  in  a  foreign  port  and  a  sale  thereunder. -^^^ 
If  the  vessel  is  captured,  the  insurable  intea-est  is  not  devested 
until  condemnation,^'^^  and  the  fact  that  the  insured  has  parted 
with  his  interest,  or  assigned  the  policy  after  the  loss,  does  not 
defeat  a  recovery;  ^'^^  and  even  though  the  policy  prohibit  an 
assignment, transfer,  or  sale  after  loss, such  condition  is  null  and 
void, as  inconsistent  with  the  covenant  of  indemnity, and  as  con- 
ti-ary  to  public  policy. -^^^  Some  question  has  arisen  upon  the 
point  whether,  in  case  of  forfeiture  of  the  subject  of  insurance 
to  the  government,  by  reason  of  some  breach  of  statutory  pro- 
vision expressly  or  impliedly  prohibiting  the  act  for  which  the 
forfeiture  is  claimed,  the  insurable  interest  is  devested  at  that 
instant  when  the  illegal  act  is  done,  or  not  until  seizure,  or  per- 
haps until  actual  forfeiture  is  declared.  Mr. Phillips  says:  "The 
established  doctrine  is,  that  in  general  ....  the  owner  is 
not  devested  of  his  property  by  an  act  of  forfeiture  until  seizure 
therefor;  that  is  to  say,  after  the  act  of  forfeiture  the  owner 
holds  a  precairious  title,  subject  to  be  devested."  ^^^     Mr.  Par- 

"'  The  Arrogante  Barcelones,  7  Wheat.  (U.  S.)  496;  The  Gran  Par- 
ra,  7  Wheat.  (U.  S.)  471. 

^-*  Lucena  v.  Crawford,  .5  Bos.  &  P.  319,  per  Lord  Eldon;  The  Arro- 
gante  Barcelones,  7  Wheat.  (IT.  S.)  496. 

'"  Carter  v.  Humboldt  Ins.  Co.,  12  Iowa.  287;  Walters  v.  Washing- 
ton Ins.  Co.,  1  Iowa,  404;  Buchta  v.  New  York  La  Fayette  Ins.  Co., 
2  Hall  (N.  Y.),  372;  Miller  v.  Hamilton  Ins.  Co.,  17  N.  Y.  609;  Stetson 
V.  Massachusetts  Mut.  F.  Ins.  Co.,  4  Mass.  330,  336,  337;  West 
Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St.  289;  Pennebaker  v.  Tamlin- 
son,  1  Tenn.  Ch.  598;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  (Mass.) 
198;  Goit  v.  National  etc.  Ins.  Co.,  25  Barb.  (N.  Y.)  189;  Hancox  v. 
Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  142. 

12S  West  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St.  289;  80  Am.  Dec. 
573;  Alkan  v.  New  Hampshire  Ins.  Co.,  53  Wis.  136;  Carroll  v.  Char- 
ter Oak  Ins.  Co.,  40  Barb.  (N.  Y.)  292;  38  Barb.  (N.  Y.)  402;  1  Abb. 
Dec.  (N.  Y.)  316;  Courtney  v.  New  York  City  Ins.  Co.,  28  Barb.  (N. 
Y.)  116;  Goit  v.  National  Protection  Ins.  Co.,  25  Barb.  (N.  Y.)  189. 
See  Mershon  v.  National  Ins.  Co.,  34  Iowa,  87. 

"°  1  Phillips  on  Insurance,  3d  ed.,  124,  sec.  195;  citing  Kipon  v. 
Cope,  1  Camp.  434;  Wiliiams  v.  Despard,  5  Term.  Rep.  112;  United 
States  V.  The  Anthony  Mangin,  3  Craneh  (U.  S.),  35G,  n.;  7  Pet.  Adm. 
(U.  S.)  452,  per  Winchester,  J.;  and  also  noting  Clark  v.  Protection 
Ins.  Co.,  1  Story  (C.  C),  109,  per  Story,  J.;  Fontaine  v.  Phoenix  Ins. 
Co.,  1  Jo'hns,  (N.  Y.)  293;  United  States  v.  Grundy,  3  Craneh  (U.  S.), 
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sons  sajs:  "It  is  difficult  to  determine  the  question  positively 
upon  authority.  AVe,  however,  are  strongly  disposed  to  hold, 
on  general  principles,  that  the  insurable  interest  continues  until 
seizure,  and  we  add  until  condemnation."  ^^^  Mr.  Duer  de- 
clares that  "in  all  cases  where  by  the  violation  of  a  law  of  trade 
the  property  insured  is  subjected  to  forfeiture,  the  insurers  are 
doubtless  discharged."  ^^^  The  rule  which  seems  to  be  the 
most  consistent  with  the  reason,  justice,  and  policy  of  the  law 
is  that  the  title  to  the  property  forfeited  is  not  devested  at  the 
instant  of  forfeiture,  and  immediately  vested  in  the  govern- 
ment, but  remains  in  the  owner  until  actual  seizure,  when  it 
relates  back  to  the  time  of  forfeiture.  This  is  the  opinion  of 
Mr.  Justice  Story, ^^^  and  it  is  evidently  upon  this  opinion  that 
Mr.  Phillips  relies,  as  he  quotes  therefrom  in  the  text.  In  an 
Illinois  case  the  property  was  seized,  and  it  was  held  that  the 
insured  was  entitled  to  recover,  there  being  no  condemnation 
or  forfeiture. -^^^  But  other  decisions  are  opposed  to  the  above 
conclusion.-^^'* 

§  905.     The  Interest   Need  not  be  Indefeasible. — The 

fact  that  the  interest  is  such  that  it  may  be  defeated  or  made 
void,  does  not  prevent  its  being  insurable,-*^^^  and  an  interest 
does  not  cease  to  be  insurable  in  the  progress  of  the  voyage 
simply  because  it  is  subject  to  contingencies,  or  has  not  at  the 
moment  anything  corporeal  or  tangible  to  which  it  is  at- 
tached,-^^®  and  it  is  held  that  if  a  person  has  an  interest  in  goods 
during  the  voyage  to  the  amount  insured,  the  policy  being  ef- 
fected "lost  or  not  lost,"  and  the  assured  claims  for  an  average 

37;  Gelston  v.  Hoyt.  3  Wheat.  (U.  S.)  311;  United  States  v.  IGfiO  Ba^ 
Ooffee,  8  Craneh  (U.  S.).  308;  The  Mars.  S  Cranch  (U.  S.),  417;  Loek- 
yer  v.  Offley,  1  Terra.  Rep.  160,  and  other  cases. 

"•  1  Parsons  on  Marine  Insurance,  ed.  1808,  239,  240, 

^^  2  Dner  on  Marine  Insurance,  ed.  184.5,  319,  sec.  8. 

"*  In  Clark  v.  Protection  Ins.  Co.,  1  Story  (C.  C),  109. 

"'  Keitt  V.  Globe  Ins.  Co.,  .52  111.  518. 

"*  See  United  States  v.  1960  Bags  of  Coffee,  8  Cranch  (U.  S.),  398; 
United  States  v.  The  Mars,  8  Cranch  (U.  S.),  417.  See  chapter  llv, 
sec.  2.542,  herein. 

*"  Sterling  v.  Vaughan,  11  East,  629,  per  Lord  EUenborough,  and 
see  cases  under  last  section, 

"•  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132. 
Joyce,  Vol.  I.— 67 
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loss,  it  is  no  answer  to  aver  that  the  interest  in  the  goods  waa 
not  acquired  till  after  the  loss.-^^'^ 

§  906.  Obligation  of  Insurer  to  Ascertain  Insurable 
Interest  in  Property.  —  It  is  obligatory  upon  the  in- 
surer, under  the  valued  policy  law  of  Ohio,  to  ascertain  the  ap- 
plicant's insurable  interest  in  the  structure  or  building,  and  tix 
the  value.-^^^ 

SUBDIV.  II.  Particular  Insurable.  Interests. 
§  912.  Difterent  Parties — Several  Interests. — Dif- 
ferent parties,  having  different  interests  in  the  same  subject 
matter,  may  severally  procure  insurance  of  their  several  inter- 
ests.-^ ^^  Thus,  jDersons  having  an  absolute  property  in  ships  or 
goods,  as  well  as  those  having  a  qualified  property,  or  a  legal 
or  equitable  interest  in  the  same,  may  insure  them;  in  brief, 
every  valid  instirable  interest  in  the  same  property,  although 
based  upon  entirely  distinct  grounds  or  arising  from  different 
sources,  may  be  protected,  and  one  interested  with  others,  as  in 
case  of  copartners,  joint  owners,  trustees,  and  the  like,  may 
severally  protect  their  own  interest;  ^'^^  and  one  having  an  in- 
terest as  partner  or  consignee  of  the  whole,  and  also  having  a 
lien  for  advances,  may  insure  the  whole  in  one  insurance. ■^'^^ 
So  a  general  and  special  owner  may  each  insure  separately,  and 
recover  separately  pro  interesse  suo.-^'*^ 

§  913.      Interest  of    Administrators  and  Executors. — 

In  the  case  of  administrators,  where  the  personal  estate  of  the 
deceased  is  insufficient  to  pay  the  debts,  the  administrator  may 

>"  Sutherland  v.  Pratt,  11  Mees.  &  W.  296;  1  Arnonld  on  Marine 
Insurance,  Perkins'  ed.  1850,  p.  240,  *233;  Id.,  Maclachlan's  ed.  1887, 
60. 

'^  Henderson  v.  Ohio  Farmers'  Ins.  Co.,  2  Ohio  Dec.  189. 

i3»  Hi,s£rin.son  v.  Dall,  13  Mass.  96;  Insurance  Co.  v.  Thompson,  95 
V.  S.  574;  Locke  v.  North  American  Ins.  Co.,  13  Miss.  61;  Garrall  v. 
Hanna,  5  Har.  &  J.  (Md.)  402:  Carruthers  v.  Sheddou,  6  Taunt.  14; 
Smith  V.  I-ascelles,  2  Term  Rep.  188,  per  Ashhurst,  J.;  Godin  v. 
London  Assur.  Co.,  1  Bur.  489;  1  Bl.  103. 

i«o  pqj.  illustrations,  see  sections  following. 

i«^  Carruthers  v.  Sheddon,  6  Taunt.  14. 

*«»  Smith  V.  Columbia  Ins.  Co.,  17  Pa.  St.  253;  55  Am.  Dec.  546. 
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insure  the  real  estate;  lie  has,  under  these  circumstances,  at 
least  an  insurable  interest.-^'''^     So  the  administrator  of  an  in- 
Bolvent  estate  has  an  insurable  interest  in  buildings  on  it  against 
fire.     If,  however,  the  administrator  insure  in  such  case,  it  is 
for  the  benefit  of  the  creditors. ■^'^^     But  an  administratrix  who 
continues  an  insurance  upon  real  property  effected  by  the  in- 
testate cannot,  it  is  held,  recover  thereon,  for  she  has  no  insur- 
able interest  in  the  property. -^"^^     Executors  have  an  insurable 
interest  in  property  under  their  care  and  protection,-^'**^  and 
where  the  original  policy  was  taken  out  by  the  testator,  and  the 
executor  renewed  the  same  from  year  to  year,  it  was  held  that 
the  contract  was  not  terminated  by  the  testator's  death,  and 
that  a  recovery  could  be  had  thereon. ^^'^     So  in  case  of  a  life 
risk,  the  testator,  who  was  brother  of  the  executor,  had  beea 
granted  an  annuity  by  H.     The  annuity  was  bequeathed  to 
persons  not  parties  to  the  insurance,  and  the  executor  was  di- 
rected to  insure  the  life  of  H.,  which  he  did,  and  it  was  held 
that  the  executor  had  a  sufficient  insurable  interest  to  support 
an  action.^'*^     And  where  the  testator  was  a  creditor  of  another, 
the  former's  executor  has  an  insurable  interest  in  the  latter'a 
life.149 

§  914.  Whether  Assignee  of  Life  Policy  Must  have 
an  Insurable  Interest. — The  question  whether  the  assignee 
of  a  life  policy  must  have  an  insurable  interest  in  the  life  in- 
sured to  entitle  him  to  recover,  is  one  in  which  the  decisions 
are  seemingly,  if  not  actually,  irreconcilable.  It  is  urged  in 
the  cases  sustaining  the  proposition  that  it  is  certain  that  no 
person  can  procure  a  valid  insurance  upon  the  life  of  another, 
unless  he  has  an  insurable  interest  in  such  life ;  policies  issued, 
where  there  is  no  such  interest,  being  deemed  mere  wagers,  and 

'*»  Sheppard  v.  Peabnrly  Ins.  Co.,  21  W.  Va.  368. 

"*  Herkimer  v.  Rice,  27  N.  Y.  163. 

'"  Beach  v.  Bowery  F.  Ins.  Co.,  8  Abb.  Pr.  (N.  Y.)  261.  note. 

'"  See  Savage  v.  Harvard  Ins.  Co.,  52  N.  Y.  502;  Phelps  v.  Geb- 
bard  F.  Ins.  Co.,  9  Bosw,  (N.  Y.)  404;  Insurance  Co.  v.  Chase,  5  Wall. 
(U.  S.)  509;  Tidswell  v.  Ankerstein,  Peake,  204. 

"^  Phelps  V.  Gebhard  F.  Ins.  Co.,  9  Bosw.  (N.  Y.)  404. 

'**  Tidswell  v.  Ankerstein,  Peakes  N.  P.  C.  204,  per  Lord  Kenyon. 

***  Garner  v.  Moore,  3  Drew.  277. 
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void.  It  is  also  claimed  that  if  this  rule  is  followed  to  its  logi- 
cal conclusion,  it  would  seem  to  arbitrarily  preclude  an  assign- 
ment to  one  who  has  no  insurable  interest  in  the  life  covered 
by  the  policy.  It  would  also  seem  that  if  such  an  assignee 
were  permitted  to  recover,  it  would  establish  a  precedent  which 
would  be  made  the  ground  for  an  evasion  of  the  rule  as  to 
wagers,  and  in  the  latter  case  it  would  amount  simply  to  this, 
that  although  one  has  no  insurable  interest  in  the  life  of  an- 
other, and  cannot  procure  an  insurance  on  such  life  which 
would  be  valid,  nevertheless  he  may  completely  evade  the  rule 
against  gambling  policies,  and  obtain  a  valid  and  enforceable 
right,  by  virtue  merely  of  an  assignment  of  the  policy 
to  himself,  the  insured  himself  having  effected  the  in- 
surance. Again,  there  would  seem  to  be  no  valid  rea- 
son why  an  assignment  of  such  a  policy,  in  such  case, 
would  not  be  equally  as  much  against  public  policy,  as 
if  the  insurance  had  been  originally  taken  out  by  one 
who  had  no  insurable  interest  in  the  life  of  the  insured.  Such 
assignee  would  hardly  have  a  greater  desire  that  the  life  should 
continue,  than  he  would  had  the  policy  had  been  originally 
issued  to  him,  he  having  no  insurable  interest  in  either  case. 
On  the  other  side,  it  is  said  that  while  no  one  can  have  an  in- 
surance upon  the  life  of  another,  unless  he  has  an  insurable  in- 
terest therein  at  the  time  of  effecting  the  policy,  it  is  not  neces- 
sary to  the  continuance  of  the  insurance  that  the  interest  should 
continue;  that  if  the  interest  should  cease,  the  policy  would 
continue,  and  the  insured  would  then  have  a  policy  without  in- 
terest.-^^*^  It  is  also  claimed  that  a  life  policy  is  assignable,  ab- 
solutely or  by  way  of  security,  the  same  as  any  other  chattels, 
since  it  is  a  mere  chose  in  action. -^^^     And  an  early  wi-iter^^^ 

""  Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass.  31.  per  Shadwell,  Y.  C, 
who  also  says:  "The  value  and  penuanencr  of  the  interest  is  material 
only  as  bearing  on  the  question  whether  the  policy  is  tal^en  out  iu 
good  faith,  and  not  as  a  gambling  transaction.  If  valid  in  its  in- 
ception, it  will  not  be  avoided  by  cessation  of  the  interest." 

"1  New  York  L.  Ins.  Co.  v.  Flack,  3  Md.  341;  36  Am.  Dec.  742;  Sen- 
der V.  Home  FrieT^dly  Soc,  72  Md.  oil;  20  Atl.  Eep.  137;  Palmer  v. 
Merrill,  6  Cush.  (Mass.)  282;  52  Am.  Dec.  782.  He  may  assign  or 
dispose  of  the  same  as  he  may  of  any  other  chose  in  action,  if  there 
Is  nothing  in  the  terms  of  the  policy  to  prevent:     Muiphy  v.  Red. 
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sajs  that  they  should  be  assignable  without  notice  to  the  insur- 
ers.-^^^  So  in  Tennessee  it  is  held  that,  as  between  the  insurer 
and  assignee  of  a  life  policy,  notice  of  the  assignment  to  the 
former  is  not  necessary,  in  the  absence  of  a  contract  require- 
ment to  that  effect,  to  entitle  the  assignee  to  recover,  and  that 
no  such  contract  is  evidenced  by  a  mere  memorandum  at  the 
foot  of  the  policy  that  "if  assigned,  notice  is  to  be  given  to  the 
company."  ^^*  It  is  also  held  that  a  policy  may,  in  general,  be 
validly  assigned,  unless  prohibited  by  its  tenns;  ^^^  and  that  the 
policy  being  valid  at  its  inception,  and  containing  nothing  to 
prevent  an  assignment,  the  assignee  or  a  purchaser  for  a  valu- 
able consideration  may  recover,  although  he  has  no  insurable 
interest  in  the  life.^'^^  So  in  Colorado,  it  is  declared  that  a 
life  policy  is  a  chose  in  action,  assignable  like  any  other  chose 
in  action,  and  may  be  transferred  absolutely  or  hypothecated  as 
security,  and  may  be  dealt  with  in  any  manner  deemed  fit  by 
the  owner.^^''     And  in  Ohio,  the  rule  is  not  limited  to  contract 

64  Miss.  614;  1  S.  W.  Rep.  761;  citing  Clark  v.  Allen,  11  R.  I.  439; 
St.  John  v.  Ameri<'an  Mut.  L.  Ins.  Co.,  13  N.  Y.  31;  Mutual  L.  Ins. 
Go.  V.  Allen,  138  Mass.  24;  Vatton  v.  Assurance  Co.,  20  N.  Y.  32; 
Olmstead  v.  Keys,  85  N.  Y.  134.  note;  Bensinger  v.  Bank  etc.,  30 
N.  W.  Rep.  290;  1  S.  W.  Rep.  761.  "The  party  o^ming  and  holding 
such  a  policy,  whether  on  the  life  of  another  or  on  his  own  life, 
has  a  valuable  Interest  in  it,  which  he  may  assign  either  absolutely 
or  by  way  of  security,  and  it  is  assignable  like  any  other  chose  in 
action"':  Hutson  v.  Merrifield,  5  Ind.  24,  per  the  court  An  insurance 
policy  is  a  chose  in  action,  and  assignable  only  in  equity.  An 
assignee  of  a  policy  cannot  sue  in  law  in  his  own  name:  United 
States  L.  Ins.  Co.  v,  Ludwig,  103  111,  305.  And  see  sec.  904,  note, 
herein. 

"="  Ellis  on  Insurance,  152,  153. 

168  "]\jo.tice  to  an  insurer  of  a  transfer  or  bequest  thereof  Is  not 
necessary  to  preserve  the  validity  of  a  policy  of  insurance  upon  life 
or  health,  unless  thereby  expressly  required":  Deering's  Annot,  Civ. 
Code  CaJ.,  see.  2765. 

"*  Mutual  Protection  Ins.  Co.  v.  Hamilton,  5  Sneed  (Tenn.),  269. 

'"  Earl  V.  Shaw,  1  Johns.  Cas.  (N.  Y.)  31. 

"«  Murphy  v.  Red,  64  Miss.  614;  1  S.  Rep.  761;  citing  Dalby  v.  India 
Assur.  Co.,  15  Com.  B.  365;  Law  v.  London  Policy  Co.,  1  Kay  &  J. 
223;  Connecticut  Ins.  Co.  v.  Schaefer,  94  U.  S.  457;  Rawls  v.Amerl- 
can  Ins.  Co.,  27  N.  Y.  282;  Provident  Ins.  Co.  v.  Baum,  29  Ind.  236; 
Currier  v.  Continental  Ins.  Co.,  52  Am.  Rep.  134,  note.  See,  also. 
Clark  V.  Allen,  11  R.  I.  439;  23  Am.  Rep.  496. 

'"  Sheets  v.  Sheets.  4  Colo.  4r)0,  454;  36  Pac.  Rep.  310,  citing  Bliss 
on  Life  Insurance,  506;  Hutson  v.  Merrifield,  51  Ind.  34;  Ashley  v. 
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prohibitions,  but  extends  to  statutory  ones.^^^  So  it  is  claimed 
in  this  connection  that  a  person  has  an  insurable  interest  in  his 
own  life,  and  the  policy  being  therefore  valid  in  his  hands,  he 
may  make  such  disposition  of  it  as  he  chooses.^^^  In  Pennsyl- 
vania, it  is  decided  that  if  the  assignor  parts  with  all  control 
over  the  policy  under  a  life  risk  by  an  absolute  assignment,  and 
the  assignee  has  no  interest  in  the  life,  he  cannot  recover.^*^^ 
But  it  was  also  held  in  this  last  case  that  an  assignee  has  an 
insurable  interest  in  a  policy  taken  out  by  insured  on  his  own 
life,  where  such  assignee,  a  young  girl,  has  been  befriended  by 
assured,  and  her  expenses  for  education  have  been  paid  by  him, 
she  having  rendered,  for  small  remuneration,  slight  services  for 
him,  and  that  this  is  so  even  though  she  is  of  no  kin  to  as- 
sured.^*^^  Again,  there  has  been  much  discussion  as  to  whether 
wagers  were  valid  at  common  law,^*^^  and  in  New  York,  the  stat- 
ute 14  George  III.,  chapter  48,  in  so  far  as  it  prohibits  such  in- 
surances, has  been  held  merely  declaratory.^^^  It  is  held  in 
North  Carolina  that  if  a  fire  policy  is  procured  without  false 
representations,  that  it  may  be  validly  assigned  with  the  com- 
pany's consent  to  one  having  no  insurable  interest  in  the  prop- 
erty.-^^*  Some  of  the  cases,  in  considering  this  question,  make 
the  right  of  the  assignee  to  recover  to  depend  upon  the  fact 
whether  the  transaction  was  an  honest  and  bona  fide  one,  and 
not  a  contrivance  to  circumvent  the  law.^^^     And  there  is  no 


Ashley,  3  Simons  (Bng.  Ch.)  149:  St.  John  v.  InsTiranee  Co.,  13  N.  Y. 
(3  Kern.)  31;  St.  John  v.  Insurance  Co.,  2  Duer  (N,  Y.),  419;  Palmer 
V.  Merrill,  6  Cush.  (Mass.1  282. 

"«  Eckel  v.  Renner,  41  Ohio  St.  2.32. 

""  Vfitton  V.  National  Loan  Fund  L.  Assur.  Soc,  20  N.  Y.  32. 

^^  Carpenter  v.  United  States  L.  Ins.  Co.,  161  Pa.  St.  9;  28  Atl.  Rep. 
943;  23  L.  R.  Annot.  571. 

"1  Carpenter  v.  United  States  L.  Ins.  Co.,  161  Pa.  St.  9;  28  Atl.  Rep. 
943;  23  L.  R.  Annot.  571. 

^^^  Trenton  Mut.  L.  &  F.  Ins.  Co.  v.  John,  4  Zab.  (24  N.  J.  L.)  576. 
See  sec.  891,  herein. 

i«  Ruse  V.  Mutual  B.  Ins.  Co..  23  N.  Y.  516.    See  sec.  891,  herein. 

""  Blackburn  v.  St.  I'aul  F.  &  M.  Ins.  Co.,  116  N.  C.  821;  21  S.  E. 
Rep.  922. 

'^  Clark  V.  Allen.  11  R.  I.  439;  Connecticut  Ins.  Co.  v.  Schaefer, 
94  U.  S.  457,  per  Bradley,  J.  See  Langdon  v.  Mutual  L,  Ins.  Co.. 
14  Fed.  Rep.  272. 
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doubt  but  that  if  tlie  assignment  clearly  appears  to  be  a  mere 
cover  for  what  is  denominated  a  wager,  the  assignee  having  no 
insurable  interest,  it  would  be  void.-*-*"*^  So  in  a  federal  case  it  ia 
held  that  one  not  the  wife,  child,  brother,  sister,  or  creditor 
of  assured  may  have  an  insurable  interest  in  the  life;  ^^^  and 
also  that  one  may  insure  his  own  life  and  designate  another  as 
payee,  and  the  latter  need  not  prove  an  insurable  interest. -^^^ 

§  915,   Same  Subject — Payment  of  Premium  as  a  Factor. 

An  important  factor  arises  in  the  consideration  of  this  question, 
which  is  presented  by  the  case  where  the  premium  is  paid  by 
the  assignee.  It  is  held  that  if  one  insures  his  life  for  the  bene- 
fit of  another,  and  pays  the  premiums  himself,  an  insurable  in- 
terest in  the  assignee  is  unnecessary;  ^^'"^  and  it  is  also  decided 
that  if  one  acting  bona  fide  insures  his  life,  and,  being  unable  to 
pay  the  premium,  another  pays  it  for  him,  an  assignment  to  the 
latter  is  valid. ^^°  But  where  the  insm-ed  assigned  his  policy  to 
a  trust  association,  on  agreement  that  the  latter  should  pay  all 
dues  and  assessments,  and  receive  a  certain  proportion  of  the 
amount  payable  under  the  contract  of  insurance,  it  was  held 
that  the  assignment  was  void,  and  the  agreement  was  in  the  na- 
ture of  a  wager  policy. -^^■'-  So  an  assignment  of  such  a  policy 
is  held  void,  made  by  the  assured  to  his  cousin,  although  the 
assignee  agrees  to  pay  the  assessments,  and  although  he  lives 
with  the  assured  as  a  member  of  his  family,  and  is  dependent 
upon  him  for  support  and  employment,  it  being  declared  that 
the  policy  should  be  paid  to  the  original  beneficiaries.^'''^     A 


*«•  See  Cammack  v.  Lewis,  15  Wall.  (U.  S.)  643;  Warnock  v.  Davis, 
104  N.  Y.  775.    See  Stevens'  Admr.  v.  Warner's  Admr.,  101  Mass.  566. 

"'  Kentucky  L.  &  A.  Ins.  Co.  v.  Hamilton,  11  U.  S.  C.  C.  A.  42; 
63  T^ed.  Kep.  93;  24  Ins.  L.  J.  43. 

^'^  Roibinson  v.  United  States  Mut.  Ace.  Assn.  (C.  C.  E.  D.,  Mo, 
1895),  68  Fed.  Rep.  S25. 

"»  Mallory  v.  Traveleiis'  Ins.  Co.,  47  N.  Y.  52;  Scott  v.  Dickson, 
108  Pa.  St.  6;  Campbell  v.  M.  E.  Mut.  L.  Ins.  Co.,  98  Mass.  381; 
contra,  Holabird  v.  Atlantic  Mut.  L.  Ins.  Co.,  2  Dill.  (C.  C.)  166. 

""  Vezina  v.  New  York  L.  Ins.  Co.,  6  Can.  Supr.  Ct.  30;  overruling 
25  L.  C.  Jur.  232. 

"^  Warnock  v.  Davis.  104  N.  Y.  775. 

"*  Trice  v.  Knights  of  Honor,  68  Tex.  361;  4  S.  W.  Rep.  633. 
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Pennsylvania  case,^'^^  however,  goes  to  the  extent  of  holding 
that  the  assignment  is  valid  where  the  person  takes  out  an  in- 
surance on  his  own  life,  and  pays  for  it  with  the  money  of  an- 
other, intending  to  assign  the  policy  to  him,  which  is  done.  Ex- 
actly where  the  line  can  be  dra^\^l  between  such  a  transaction 
and  one  where  the  policy  is  taken  out  by  the  procurement  of 
the  assignees,  in  order  that  it  may  be  assigned,  which  latter  has 
been  declared  void,  as  an  evasion  of  the  law  against  wagers,^'^^ 
it  is  difficult  to  determine,  and  with  all  due  respect  to  the  court 
in  that  case,  we  suggest  that  the  decision  is  certainly  open  to 
serious  objections,  unless  possibly  it  could  be  based  upon  the 
ground  that  the  assignees  had  a  valid  interest  in  the  life  in- 
sured, subsisting  in  him  at  the  time  the  policy  was  effected; 
although  the  decision  did  not  turn  upon  this  point. 

§  916.  Same  Subject — Consent  of  Insurers  to  the  As- 
signment.— Again,  it  is  held  that  a  man  may  take  out  a 
policy  of  insurance  on  his  life  in  the  name  of  anyone,  or  hav- 
ing taken  it  out  in  his  own  name  he  may,  with  the  consent  of 
the  insurers,  transfer  it  to  whom  he  pleases.^'^^  And  in  Wis- 
consin it  is  declared  that  if  a  policy  is  taken  out  in  good  faith 
by  a  person  having  an  insurable  interest  in  the  life,  it  may,  with 
the  consent  of  the  company,  be  assigned  to  any  person.^"^^ 
Again,  in  a  federal  case  it  is  held  that  where  the  policy  was 
assigned  to  A,  in  payment  of  a  debt,  and  A  assigned  to  B,  and 
B  to  C,  the  question  of  insurable  interest  was  immaterial,  the 
company  not  having  contested  the  interest.^'^'^  Although  it  is 
said  that  if  the  assignee  has  no  insurable  interest  in  the  life, 
the  assignment,  with  the  insurer's  consent,  operates  only  as  a 
designation  by  agreement  of  the  person  entitled  to  receive  the 
proceeds,  instead  of  the  personal  representatives  of  the  deceased^ 
and  that  even  in  such  case  if  the  transaction  was  a  mere  cover 
for  a  speculating  risk,  contrary  to  public  policy,  it  would  not 

"«  Cunningham  v.  Smith,  70  Pa.  St.  450. 

"*  Cammack  v.  Lewis,  15  Wall.  (U.  S.)  643;  Warnock  v.  Davis,  104 
U.  S.  775. 
^"  Succession  of  Hearuing,  26  T.a.  Ann.  326. 
"0  Bursinger  v.  Watertown  Banlc,  67  Wis.  75;  78  Am.  Rep,  848. 
*"  Connecticut  M.  L.  etc.  Co.  v.  Fisher,  30  Fed.  Rep.  662. 
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be  upheld.-^^^  In  another  case  the  insured,  having  failed  to  pay 
the  premiums,  notified  the  company  that  he  would  not  keep  up 
the  policy,  but  it  was  subsequently,  with  the  assurer's  consent, 
assigned  for  a  money  consideration  to  another,  who  had  no  in- 
sui-able  interest  in  the  life  insured.  The  assignee  paid  the  pre- 
miums, the  same  being  received  by  the  company,  and  the  as- 
signment was  declared  void,  as  purchased  upon  speculation.-*-^^ 

• 
§  917.  Same  Subject — Mutual  Benefit  Societies. — In 
regard  to  mutual  benefit  societies,  it  is  declared  in  Alabama 
that  a  contract  for  the  sale  of  its  certificates  to  one  who  has  no 
insurable  interest  is  void  as  against  public  policy,  as  well  as 
being  contrary  to  a  rule  of  the  society  forbidding  the  sale 
thereof  for  a  consideration.-^^*'  So  in  Texas,  it  is  held  that  an 
assignment  of  a  benefit  certificate  to  one  who  has  no  interest, 
but  has  merely  advanced  fifty  dollars  to  the  member  assign- 
ing, is  void,  and  that  the  fund  goes  to  the  heirs,  subject  to  a 
deduction  for  the  money  advanced. ■^^-'-  And  in  a  federal  case 
it  is  held  that  a  member  of  a  mutual  benefit  society  may  trans- 
fer the  benefits  to  be  paid  under  his  certificate  to  anyone,  even 
though  the  transferee  had  no  insurable  interest,  the  rules  of 
the  society  providing  that  the  benefits  should  be  paid  to  the 
party  designated  by  the  member  in  his  application  or  by  his 
will,  and  the  case  also  holds  that  such  transfer  is  valid  even 
without  a  designation  by  will.-^^^ 

§  918.      Same    Subject — Conolxision. — In     addition    to 
what  we  have  stated  at  the  beginning  of  this  discussion  upon 

*"  Stevens  v.  "Warren,  101  Mass.  564.  per  the  court. 

"*  Franklin  Ins.  Co.  v.  Hazzard,  41  Ind.  116;  affirmed,  Franklin  Ins. 
Co.  V.  Sefton.  .53  Ind.  3S0. 

'*>  Stoelker  v.  Thornton,  88  Ala.  241;  6  S.  Rep.  680. 

'»^  Schonfiekl  v.  Turner,  75  Tex.  324;  12  S.  W.  Rep.  626.  See,  also, 
cases  under  sections  relating  to  parties  claiming  an  interest  by 
reason  of  consanguinity  and  affinity  under  this  chapter. 

'^  Lamont  v.  Hotel  etc.  Assn.,  30  Fed.  Rep.  817.  See  further  as  to 
mutual  benefit  societies,  chapters  xxv,  xxvi.  herein,  on  benefici- 
aries. See,  also,  chapter  on  assignments  and  alienation.  See,  how- 
ever, insurable  interest  under  chapter  on  beneficiaries,  herein. 
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the  question  of  assignment  to  one  lia\'ing  no  insurable  interest 
in  the  life,  the  authorities  considered  present  these  points: 

1.  Where  a  party  having  an  insurable  interest  in  his  own  life, 
and  the  policy  therefor  being  valid  when  effected,  it  is  assigned, 
there  being  nothing  in  its  terms  to  prevent  a  valid  assignment; 

2.  Where  the  policy  being  valid  at  its  inception,  for  the 
same  reasons  the  transaction  is  in  ■addition  an  honest  and 
bona  fide  one,  and  not  a  mere  cover  for  a  speculation 
in  contravention  of  the  law  and  public  policy;  3.  Where 
the  assignment  is  made  by  a  person  who  took  out  the 
policy  in  good  faith  upon  another's  life;  4.  Where  the 
transaction  is  from  its  inception  a  mere  cover  for  a 
wager;  5.  Where  the  premium  is  paid  by  the  person  to 
whom  it  is  assigned,  the  j)art.ies  acting  in  good  faith;  6.  Where 
the  premium  is  paid  by  another,  to  whom  it  is  intended  at  the 
time  to  assign  the  policy;  7.  Where  the  policy  is  procured  with 
the  intent  to  assign  the  same  under  circumstances  evidencing 
it  to  be  an  evasion  of  the  law  and  against  public  policy;  and 
8.  Where  it  is  assigned  with  the  consent  of  the  insurers.  So 
that  although  there  is  a  lack  of  unanimity  in  the  decisions,  the 
general  rule  may  be  deduced  that  if  the  transaction  appears 
to  have  been  at  its  inception,  a  mere  cover  for  a  wager,  or 
as  a  mere  matter  of  speculation,  without  interest  in  the  life 
of  the  insured,  the  assignee  cannot  recover.  And  the  weight 
of  authority  seems  also  to  favor  the  proposition  that  if  a  person 
effects  a  valid  insurance  upon  his  own  life,  and  the  transaction 
is  bona  fide  and  not  intended  to  circumvent  the  law,  the  assign- 
ment to  another  will  be  upheld,  even  though  the  assignee  has 
no  insurable  interest  in  the  life  insured.  Thus,  in  the  case  of 
Amick  v.  Butler,^^^  the  court,  per  IMitchell,  J.,  says:  "A  per- 
son may  insure  his  own  life  ....  or  having  taken  a  policy 
valid  in  its  inception,  that  he  may  in  good  faith  assign  his  in- 
terest in  such  policy  as  in  any  other  chose  in  action. ^^     In 


«»  111  In)d.  578. 

^**  Citing  Ilutson  v.  MerrifieM,  51  Tnd.  24;  Franklin  L.  Ins.  Co.  v. 
Sefton,  53  Ind.  389;  Ashley  v.  Ashley.  3  Sim.  149:  Mutual  L.  Ins.  Co. 
V.  Aflen,  138  Mass.  24;  Clark  v.  Alien,  11  R.  I.  439,  note  to  same.  17 
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either  case  the  essential  point  is,  that  the  transaction  be  bona 
fide,  or  not  merely  a  cover  for  obtaining  wagering  or  merely 
speculative  insurance,  and  a  device  to  evade  the  law.-'-^'^  The 
cases  which  hold  invalid  the  taking  or  assigiiment  of  insurance 
policies  turn  upon  the  fact  that  in  each  case  the  transaction 
was  found  to  be  merely  colorable,  and  a  scheme  to  obtain  merely 
speculative  insurances."  ^^^  So  it  is  held  in  Pennsylvania  that 
an  assignee  of  a  wagering  life  policy  who  collects  the  proceeds 
must  account  to  the  personal  representatives  of  the  insured.-^^"^ 
And  in  another  case  in  the  same  state  it  is  declared  that  the 
assignee,  with  no  insurable  interest,  can  only  retain  out  of  the 
proceeds  of  the  policy  the  sums  paid  out  by  him  to  the  assured 
and  assurer,  with  interest  thereon.^^^  In  Rhode  Island,  the 
sales  and  assignments  are  held  valid,  provided  the  transaction  is 
bona  fide  and  not  to  evade  the  law,-^^^  and  in  Connecticut  the 
same  consideration  controls.-*^^^ 

§  919.     Same   Subject — Summary  of  the  Decisions. — 

Such  assignments  are  valid  in  Califomia,^^^  Canada,^^^  Colo- 
Am.  Law  Reg.  86;  New  York  Mut.  Ins.  Co.  v.  Armstrong,  117  U.  S. 
591;  Archibald  v.  Mutual  Ins.  Co.,  38  Wis.  542;  Eckel  v.  Renner.  41 
Ohio  St.  232. 

»'  Citing  Provident  etc.  Ins.  Co.  t.  Baum.  29  Ind.  23G;  Olmstead  v. 
Keyes,  85  N.  Y.  593;  Campbell  v.  Ne«w  England  etc.  Co..  98  Mass.  381; 
Connecticut  Mut.  Ins.  Co.  v.  Schaefer,  94  U.  S.  457;  G-uardian  etc. 
Co.  V.  Hogan,  80  111.  35;  Murphy  v.  Red,  35  Alb.  Jun.  J.  490;  64  Miss. 
614;  Cunningham  v.  Smith,   70  Pa.  St.  450. 

^*'  Citing  Franklin  Ins.  Co.  v.  Hazzard.  41  Ind.  116;  Cammack  v. 
Lewis,  15  Wall.  (U.  S.)  643;  Warnock  v.  Davis,  104  U.  S.  775. 

""  Stambaugh  v.  Blake  (Pa.),  15  A.  705. 

I"  Donuey  v.  Hoffer,  110  Pa.   St.   109;  20  Atl.  Rep.  655. 

»»  Clark  V.  Allen,  11  R.  I.  439;  23  Am.  Rep.  496. 

^^  Fitzpatrick  v.  Hartford  L.  eitc.  Ins.  Co.,  1  Conn.  636;  6  New  Eng. 
180. 

"^  ^'A  policy  of  insurance  upon  liffe  or  health  may  pass  by  transfer, 
will,  or  succession  to  any  person,  whether  be  has  an  insurable 
interest  or  not,  and  such  person  may  recover  upon  it  whatever  tho 
Insured  might  recover":  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2764. 

"=  North  American  L.  Assur.  Co.  v.  Craigen,  13  Can.  S.  C.  278; 
6  Russ.  &  Geld.  (Nov.  See.)  440;  contra.  Michaud  v.  British  Med. 
Assn.,  Ramsey's  Ai)p.  Cas.  (Low.  Can.)  377;  New  York  L.  Ins.  Co.  v. 
Parein,  3  Q.  L,  R.  163. 
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rado,"3  Comiectic-at,i9^  England,!^^  Illinois,^^^  Indiana,^^^ 
Marylaiid,i98  Alassadmsetts/'-^^  MississiiDpi^^oo  New  York,-<'^ 
:N'orth  Carotlmar«2  Ohio,^^^  Rhode  Island,^"^  Yennont,205  Wis- 
consin,-^^ and  in  the  United  States  courts.-*^^  Such  assignment 


"»  Sheets  v.  Sheets,  4  Colo.  450,  454;  36  Pac.  Rep.  310. 
"*  Fitzpatrick  v.  Hartford  L.  etc.  lus.  Co.,  1  Conn.  636;  6  New  Eng. 
Rep.  180. 
"">  Ashley  v.  Ashley,  3  Sim.  149. 

»•«  Martin  v.  Stubbings,  126  lU.  387;  9  Am.  St.  Rep.  625;  Blooming- 
ton  Mut.  B.  Assn.  v.  Blue,  120  111.  121;  60  Am.  Rep.  5.58:  11  X.  E.  li^'\ 
331;  8  West.  Rep.  642.  See  United  States  L.  Ins.  Co.  v.  Ludwig, 
103  111.  305. 

"'  Amick  V.  Butler,  111  Ind.  578;  contra,  Franklin  L.  Ins.  Co.  v. 
Sefton,  53  Ind.  380;  Franklin  L.  Ins.  Co.  v.  Hazzard,  41  Ind.  120; 
13  Am.  Rep.  313. 

^^  Sonder  v.  Home  Friendly  Soc,  72  Md.  511;  20  Atl.  Rep.  137; 
contra,  Franklin  L.  Ins.  Co.  v.  Sefton,  53  Ind.  380. 

"''  Mutual  L.  Ins.  Co.  v.  Allen,  138  Mass.  31;  Troy  v.  Sargent,  132 
Mass.  408;  Ciimpbell  v.  New  England  Ins.  Co.,  98  Mass.  381;  Palmer 
V.  :^Ierrill,  6  Cush.  (Mass.)  282;  52  Am.  Dec.  782;  contra,  Stevens  v. 
Warren,  101  Mass.  564. 
'<^  Murphy  v.  Red,  64  Miss.  014;  1  S.  Rep.  761. 
"1  Olmstead  v.  Keyes,  85  N.  Y.  593;  Glassey  v.  Metropolitan  L.  Ins. 
Co.  (N.  Y.  S.  C.  1895),  65  N.  Y.  St.  Rep.  493;  Vatton  v.  National  L. 
Fund  Assn.,  40  N.  Y.  21;  20  N.  Y.  32;  22  Barb.  (N.  Y.)  9;  4  Abb.  Dec. 
(N.  Y.)  437;  17  Abb.  Pr.  (N.  Y.)  268;  Rawes  v.  American  L.  Ins.  Co.. 
27  N.  Y.  282;  36  Barb.  (N.  Y.)  357;  St.  John  v.  American  Mut.  L.  Ins. 
Co.,  13  N.  Y.  31;  64  Am.  Dee.  529;  2  Duer  (N.  Y.),  419;  Hogle  v.  Guar- 
dian L.  Ins.  Co.,  6  Robt.  (N.  Y.)  567;  4  Abb.  N.  S.  (N.  Y.)  347;  Cannon 
V.  Mutual  L.  Ins.  Co.,  29  Hun  (N.  Y.),  470. 

'0^  Blackburn  v.  St.  Paul  F.  &  M.  Ins.  Co..  116  N.  C.  821;  21  S.  E. 
Rep.  922. 
'■">^  Eckel  V.  Renner,  41  Ohio  St.  232. 
»"  Clark  V.  Allen,  11  R.  I.  439. 

""  Fairc'hild  v.  Northeast  M.  L.  Ins.  Co.,  51  Vt.  613. 
^  Bursinger  v.  Bank  of  Watertown,  67  Wis.  76.    See  Archibald  v. 
Mutual  Ins.  Co.,  38  Wis.  542. 

207  ^Q^r  York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591;  Robin- 
son V.  United  States  Mut.  Aec.  Assn.  (U.  S.  C.  C.  E.  D.,  Mo.,  1895),  68 
Fed.  Rep.  825;  .Etna  L.  Ins.  Co.  v.  France,  94  U.  S.  (4  Otto)  561;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Sehaefer,  94  U.  S.  (4  Otto)  457;  Lamont  v. 
Hotel  Ne^'s  etc.  Assn.,  30  Fed.  Rep.  817;  Langdon  v.  Mutual  L.  Ins. 
Co.,  14  Fed.  Rep.  272.  See  Connecticut  Mut.  L.  v.  Fisher,  30  Fed. 
Rep.  662.  See  Kentucky  L.  &  A.  Ins.  Co.  v.  Hamilton.  11  U.  S.  C.  C. 
A.  42;  43  Fed.  Rep.  93;  24  Ins.  L.  J.  43;  contra,  Wai'uock  v.  Davis, 
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has  been  declared  void  in  Alabama,^°^  Kansas,^''^  Kentucky,^-^" 
Pennsjlvama,"-^-^  and  in  Texas.^-*-^ 

§  920.  Insurable  Interest— Policy  Payable  "  as  His 
Interest  may  Appear." — One  need  not  have  an  insurable  in- 
terest under  a  policy  payable  "as  bis  interest  may  appear."  ^^^ 

§  921.  Interest  of  Donor  or  Contributor. — A  turnpike 
company  vrbicb  voluntarily  contributes  to  the  erection  of  a 
bridge  to  be  used  by  its  customers  and  the  general  public  has 
no  insurable  interest  in  tbe  bridge,  nor  can  tbe  county  inter- 
vene, in  case  of  loss  by  fire,  to  claim  the  insurance  effected  by 
the  company;  nor  is  either  the  company  or  the  county  entitled 
to  claim  compensation,  as  part  of  the  insurance,  for  loss  of  tolls 
while  the  bridge  is  rebuilding. ^•'•* 

§  922.     Interest  of  Bailor  and    Bailee — Generally. — 

Where  one  had  effected  insurance  on  a  certain  number  of 
bnshels  of  w^heat  in  a  warehouse,  and  held  the  warehouseman's 
receipt  therefor,  and  there  was  when  the  loss  occurred  sufficient 
wheat  to  correspond  with  the  quantity  insured  and  with  the 
description  in  the  receipt,  it  was  held  that  the  plaintiff  could 

104  V.  S.  775;  Cammar-k  v.  Lewis.  15  Wall.  (U.  S.)  643;  Swick  v. 
Home  L.  Ins.  Co.,  2  Dill.  (C.  C.)  160. 

^°«  Helmstago's  Admr.  v.  Miller,  76  Ala.  183;  Alabama  Gold  L.  Ins. 
Co.  V.  Mobile  Mut.  Ins.  Co.,  81  Ala.  329;  1  S.  Rep.  561;  Stoelker  v. 
Thornton  (Ala.),  6  S.  Rep.  680. 

»»•  Missouri  VaUey  L.  Ins.  Co.  v.  McCrune,  36  Kan.  146;  12  Pax;. 
Rep.  517;  Missouri  Valley  L.  Ins.  Co.  v.  Sturgis,  18  Kan.  93;  26  Am. 
Rep.  761. 

"»  Basye  v.  Adams,  81  Ky.  368. 

""  Hoffman  v.  Hoke  (Pa.),  15  All.  Rep.  437;  Carpenter  v.  United 
States  L.  Ins.  Co.,  101  Pa.  St.  9;  28  Atl.  Rep.  943;  23  L.  R.  Annot.  571 
(case  of  absolute  assignment);  Keystone  Mut.  B.  Assn.  v.  Norris,  115 
Pa.  St.  446;  Ruth  v.  Kattennan,  112  Pa.  St.  251.  See  Stambaugh  v. 
Blake  (Pa.),  15  Atl.  Rep.  705;  Dorney  v.  Hoffer,  110  Pa.  St.  109;  con- 
tra, Cunningham  v.  Smith,  70  Pa.  St.  450. 

='"  Schonfield  v.  Turner,  75  Tex.  324;  12  S.  W.  Rep.  626;  Price  v. 
Knights  of  Honor.  68  Tex.  361. 

"*  Donaldson  v.  Sun  Mut.  Ins.  Co.  fTenn.  1S95).  32  S.  W.  Rep.  251. 

"*  Farmers'  etc.  Co.  v.  New  Holland  etc.  Co.,  122  Pa.  St.  37;  15  Atl. 
Rep.  563.  As  to  insurable  interest  of  donee  or  donation  inter  yivos, 
see  1  Phillips  on  Insurance,  3d  ed.,  117,  sec.  176. 
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recover,  altliougli  the  warehouseman  had  fraudulently  issued 
receipts  for  wheat  he  did  not  have.^-^^  So  a  bailee  has  an  insuis 
able  interest  in  goods  bailed,  he  being  liable  by  law,  custom, 
or  by  contract  for  certain  risks  to  which  they  may  be  sub- 
jected.^-^^  And  a  bailee,  although  not  responsible  for  risks 
which  may  attach  to  the  goods,  may  insure  in  his  own  name  ''on 
account  of  or  for  whom  it  may  concern,"  and  the  act  may  be 
ratified  by  the  owner."^'^  A  bailor  who  has  an  insurable  inter- 
est in  the  projDerty  can,  to  the  extent  of  his  insurable  interest, 
claim  the  benefit  of  insurance  effected  in  his  favor  by  his  bailee; 
and  the  case  is  not  varied  or  affected  by  a  clause  in  receipts 
given  by  him  "not  responsible  for  any  loss  by  fire,"  ^^^  But 
until  the  owner  of  the  goods  insured  by  the  bailee  for  service 
(to  be  manufactured)  as  "held  in  trust,"  etc.,  ratifies,  as  princi- 
pal, such  insurance  by  the  bailee  as  his  agent,  he  acquires  no 
interest  under  the  policy,  and  where  he  has  made  no  ratifica- 
tion of  the  insurance,  the  bailee  is  at  liberty  to  cancel  it  at  any 
time.^-^^  A  bailee  has  an  insurable  interest  where  he  has  given 
a  bond  for  an  attachment,^^^  and  a  depositor  has  an  equitable 
interest  in  the  policy,  as  against  creditors  of  the  depositary, 
in  a  case  where  the  latter  has,  under  an  agreement  with  the  for- 
mer, insured  the  deposited  goods  in  his  own  name  for  the  de- 
positor's benefit.^^-*- 

§  923.     Pledg-or  and  Pledgee — Pawnbroker. — One  who 

pledges  his  property  and  remains  in  possession  thereof  may  in- 
sure it  to  the  full  value,  where  he  would  still  be  liable  on  the 
debt  in  case  of  loss,  and  the  measure  of  his  loss  is  the  value  of 
the  property  borrowed  which  would  have  reduced  his  indebted- 

«»  Clark  V,  Western  Assur.  Co..  25  U.  C.  Q.  B.  209. 

"•  See  JEtna  Ins.  Co.  v.  Hall,  15  B.  Mon.  (Ky.)  411;  Crowley  v. 
Cohen,  3  Barn.  &  Adol.  478:  Franklin  Ins.  Co.  v.  Coates.  14  Md.  285; 
Eastern  Railroad  v.  Relief  Ins.  Co.,  98  Mass.  420;  Sturm  v.  Atlantic 
Mut.  Ins.  Co.,  Go  N.  Y.  77. 

'"  Fire  Ins.  Assn.  v.  Merchants'  etc.  Trans.  Co.,  66  Md.  339. 

»»  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387;  33 
Fed.  Rep.  730;  7  R.  R.  &  Corp.  L.  J,  363;  19  Ins.  L.  J.  385;  10  Supp. 
Ct  Rep.  SG5. 

="  Still  well  V.  Staples.  19  X.  Y.  401. 

^  Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  312. 

"^  Providence  County  Bank  v.  Benson,  24  Pick.  (Mass.)  204. 


1071  INSURABLE    INTEREST.  §§  924,    925 

ness.^^^  And  a  pledgee  or  pa^^oibroker,  with  whom  goods  are 
pledged,  or  who  holds  the  same  as  security  for  a  debt  or  ad- 
vances made,  has  an  insurable  interest  therein,  even  to  the 
full  value  thereof.^^^ 

§  924.  Innkeepers. — In  so  far  as  an  innkeeper  lias 
lien  upon  goods  or  property  of  his  guests,  or  is  liable  to  others 
for  their  custody  and  safekeeping,  or  will  receive  a  benefit  from 
the  continued  existence  of  such  goods  or  property,  he  would, 
on  analogous  principles  with  those  which  govern  in  other  cases, 
have  an  insurable  interest  in  such  property.^^'* 

§  925.  Carriers. — A  common  carrier  who  is  liable 
by  law,  custom,  or  contract  if  only  for  his  own  negligence  for 
goods  held  by  him  or  under  his  care,  or  who  has  a  lien  thereon, 
has  an  insurable  interest  therein,  and  may  insure  them  to  their 
full  value,  and  the  policy  need  not  specify  the  nature  of  his 
interest.^^^  He  may  also  insure  himself  against  the  negligence 
of  his  own  servants.^^^  So  common  caniers  have  an  insurable 
interest  in  the  goods,  whether  they  carry  them  by  their  own 
vessels  or  transport  them  in  a  vessel  chartered  and  not  0"\vned 
by  them.^^'^  And  where  a  company  received  cotton  to  press, 
and  issued  receipts  therefor,  which  were  exchanged  with  a  rail- 
road company  for  its  bills  of  lading  for  the  transportation  of 
the  cotton,  agreeing  to  deliver  it  at  an  address  specified  in  the 

*"  NTissbanm  v.  Northern  Ins.  Co.  etc.,  87  Fed.  Tlep.  524;  1  L.  Eep. 
Annot.  704. 

°»  Warir.2;  v.  Indemnity  F.  Ins.  Co..  45  N.  Y,  607;  Wells  v.  Phila- 
delphia Ins.  Co.,  9  Serjr.  &  R.  (Pa.)  103. 

-^  See  Eastern  Pvailroad  v.  llelief  lus.  Co.,  98  IMass.  420. 

-"  Phoenix  Ins.  Co.  v.  Erie  Transportation  Co.,  117  U.  S.  312.  323, 
per  the  court;  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S. 
387;  Savape  v.  Corn  E.xchange  etc.  Ins.  Co..  36  N.  Y.  6.55;  4  Bosw. 
(N.  Y.)  1;  The  Sidney,  23  Fed.  Rep.  88;  Crowley  v.  Cohen,  3  Barn.  & 
Adol.  478;  Cal.  Civ.  Code,  sec.  2548;  Commonwealth  v.  Hide  & 
Leather  Ins.  Co.,  112  Mass.  136;  .aotna  Ins.  Co.  v.  Jackson,  16  B.  Mon. 
(Ky.)  245;  Eastern  R.  R.  Co.  v.  Relief  F.  Ins.  Co.,  98  Mass.  420; 
Honcrh  V.  People's  Ins.  Co.,  36  Md.  398.  As  to  railroad  companies, 
see  sec.  898,  herein. 

*"  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387;  10  Sup, 
Ct.  Rep.  365:  7  K.  R.  &  Corp.  L.  J.  363. 

*"  Chase  v.  Washington  Mut.  Ins.  Co.,  12  Barb.  (N.  Y.)  595. 
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bill  of  lading,  the  railroad  company  has  an  insurable  interest 
in  the  cotton,  which  may  be  covered  by  a  policy  issued  to  the 
former  company.^-®  The  provision  in  such  bills  of  lading,  that 
they  shall  not  be  liable  for  loss  by  fire,  does  not  relieve  them 
from  liability  for  loss  arising  from  their  own  negligence,  or  that 
of  their  servants,  and  against  such  latter  loss  they  may  insure 
themselves;  ^^  and  the  interest  of  common  carriers  on  a  canal 
in  property  is  covered  by  a  policy  on  "goods  and  merchan- 
dise." ^^°  So  in  another  case  the  insurance,  being  against  loss 
or  damage  by  fire,  stipulated  to  cover  merchandise,  being  such 
as  might,  therefore,  be  placed  in  depots  to  be  named,  for  con- 
veyance between  certain  points,  and  also  to  cover  the  risk  there- 
on in  cars.  The  policy  further  provided  that  goods  "held  in 
trust  on  a  commission"  should  "be  declared  as  such,"  other- 
wise not  to  be  covered.  It  was  held  that  the  indemnity  was 
confined  to  the  loss  or  damage  the  company  had  sustained  by 
the  destruction  or  injury  to  such  property  by  fire,  and  that,  in 
the  absence  of  evidence  of  ownership  in  the  company  of  the 
merchandise,  some  loss  or  liability  of  the  company  by  fire  must 
be  shown  to  warrant  a  recoveTy.^^-*-  But  it  is  also  decided  that  a 
a  recovery  is  not  limited  to  the  interest  of  the  assured  as  carriers, 
but  that  the  whole  value  of  the  goods  in  their  warehouse  and 
possession  was  covered,  the  insurers  having  received  a  premium 
on  the  full  value;  and  this  although  the  carriers  were  not  liable 
to  the  owners  of  the  insured  property  for  its  loss.  The  policy 
in  this  case  contained  a  stipulation  that  goods  "held  in  trust  or 
on  couimission"  should  be  insured  as  such,  and  described  the 
property  as  "goods,  their  own  and  in  trust  as  carriers."  ^^^ 

§  926.  Warehousemen — Wharfingers. — Where  warehouse- 
men have  contracted  to  indemnify  the  owners  of  goods  stored 
with  them,  they  have  an  insurable  interest  therein,  and  a  pol- 

'=*  California  Ins.  Co.  v.  Union  Compress  Co.,  133  IT.  S.  SS7;  7  R.  R. 
&  Corp.  L.  J.  363:  19  Ins.  L.  J.  385;  10  Sup.  Ct.  Rep.  365. 

«»  C.-ilifornia  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387;  10  S.  C. 
Rep.  365. 

"»  Crowley  v.  Cohen.  3  E.nrn.  &  Adol.  478. 

«-  Duncan  v.  Sun  Mut.  Ins.  Co..  12  La.  Ann.  4SG. 

««  London  &  Northwestern  Ry.  Co.  v.  Glyn,  28  L.  J.  Q.  B.  188;  EI 
&  E.  652. 
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icy  on  cotton  in  tlie  warehouse  of  the  insured  will  cover  not 
only  that  owned  by  him,  but  also  that  which  he  has  in  his 
possession  as  warehouseman;  ^^  and  it  makes  no  difference  that 
the  policy  is  in  the  name  of  the  warehouseman,  although  the 
fact  that  the  ownership  was  in  another  was  not  disclosed  to  the 
company,  the  policy  covering  goods,  "their  own,  or  held  by 
them  in  trust  or  on  commission,  or  on  joint  account  with 
others,"  for  the  warehouseman  has  an  insurable  interest  in  such 
case,  and  may  recover  to  the  full  value  of  the  goods.^^'*  But 
one  who  effects  insurance  covering  his  own  goods  and  goods 
stored  with  him,  and  collects  the  insurance  money,  is  liable  to 
the  owner  of  such  stored  goods  for  his  share,  although  he  did 
not  request  or  know  of  the  insurance,  and  did  not  ratify  it  be- 
fore the  payment  of  the  loss.^^^  So  a  commission  merchant 
who  is  engaged  in  buying  and  selling  grain,  and  owns  and  oper- 
ates an  elevator  in  connection  therewith,  and  receives  wheat 
which  is  stored,  although  at  the  depositor's  risk,  may  insure  the 
same  at  its  full  value,  even  though  it  loses  its  identity  by  be- 
ing mixed  with  the  former's  grain  ;^^^  and  a  compress  company 
which  receives  cotton  to  press  has  an  insurable  interest  there- 
in.^^'^  So  a  compress  company  is  liable  for  its  neglect  to  insure 
cotton  in  its  possession,  where  it  has  contracted  with  a  common 
carrier  to  compress  all  cotton  which  the  latter  shall  deliver  to  it, 
or  which  it  receives  from  the  owners  as  agent  of  the  carrier  and 
to  insure  the  same.^^^  So  wharfingers  or  warehousemen  may 
insure  goods,  "com  and  flour"  held  by  them  in  that  capacity, 
*'in  tnist  or  on  commission,"  by  a  policy  in  their  own  name, 
even  though  no  obligation  rests  upon  them  to  insure,  and  they 
have  only  a  lien  for  cartage  and  warehouse  rent,  and  in  such  a 

*»  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office  etc.,  36  S.  C.  213;  15  S.  E. 
Rep.  562. 

"*  Pelzer  Mfg.  Co.  v.  St.  Paul  F.  etc.  Co..  41  Fed.  Kep.  271. 

•"  Snow  V.  Carr,  61  Ala.  3^:3;  32  Am.  Rep.  3. 

*"  Baxter  v.  Hartford  F.  Tns.  Co.,  11  Biss  (C.  C.)  306;  14  Fe3.  Rep. 
106;  12  Fed.  Rep.  4S1.  See  Clark  v.  Western  Assiir.  Co.,  25  U.  C.  Q. 
B.  209. 

'"  See  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387;  19 
Ins.  L.  J.  385;  10  Sup.  Ct.  Rep.  365;  7  R.  R.  &,  Corp.  L.  J.  363. 

"'^  'Deming  v.  Merchants'  Cotton  Press  and  Storage  Co.,  00  Tenn. 
S06;  17  S.  W.  Rep.  80;  13  L.  R.  Annot.  518. 
Joyce.  Vol.  I.— 68 
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case  they  may  recover  the  entire  value  of  the  goods  so  far  as 
covered  by  the  policy. "^^  ISTot  only  the  interest  of  the  -ware- 
housemen is  covered,  but  the  merchandise  itself,  where  the  in- 
surance is  under  a  policy  on  goods,  "their  own  or  held  by  them 
in  trust,"  or  in  which  they  have  an  interest  or  liability .^^"^ 

§  927.  Commission  Merchants — Cousig-nees. — A  person 
having  goods  or  property  in  his  possession  as  consignee,  or  on 
commission,  may  insure  them  in  his  own  name,  and  in  the 
event  of  loss,  recover  the  full  amount  of  the  insurance,  and, 
after  satisfying  his  own  claim,  hold  the  balance  as  trustee  for 
the  owmer,-*-^  such  insurance  only  covering  his  insurable  inter- 
est in  such  goods  or  property. ^'^^  Thus,  an  insurance  may  be 
effected  by  a  nominal  partnership  in  its  name  on  grain  held  on 
commission  only,  the  policy  so  describing  the  risk.^^^  So  an 
agiicultural  implement  dealer  may  insure  in  his  own  name  a 
stock  of  goods  in  his  possession,  owned  partly  by  him, being  held 
for  sale  on  commission,  and,  in  the  absence  of  fraud,  he  is  en- 
titled to  recover  the  full  value  allowed  by  the  terms  of  the  pol- 


§  928.      Merchant  Furnishing'  Dealer  with  Stock. — If  a 

merchant  furnishes  another  with  a  stock  of  goods,  depending 
for  his  payment  upon  the  latter's  success  in  business,  he  has  an 
insurable  interest  in  such  stock."'*^ 

§  929.  Agents.  —  An  agent's,  consignee's,  or  factor's 
right  to  insure  his  own  interest  is  a  distinct  proposition  from 
that  of  effecting  insurance  for  his  principal,  and  we  have  al- 

**»  Waters  v.  Monarc*  Assnr.  Co.,  5  El.  «&  Bl.  S70;  2.5  L.  J.  Q.  B. 
102. 

'*  Home  Ins.  Co.  v.  Baltimore  "Warehonse  Co.,  93  U.  S.  527. 

»«i  Hougb  V.  People's  F.  Ins.  Co.,  20  Md.  398. 

-*■  Parks  V.  <leneral  Interest  Assnr.  Co..  5  Pick.  (Mass.)  34. 

="  Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.)  504.  See,  also, 
cases  in  last  section. 

'**  St.  Paul  F.  &  M.  Ins.  Co.  v.  Kelley,  43  Kan.  741;  23  Pac.  Eep. 
1046.    See  cases  under  preceding  section. 

**•  Eoos  V.  Merchants'  Mut.  Ins.  Co.,  27  La.  Ann.  409. 
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ready  considered  this  question  to  some  extent.^^®  Thus,  an 
agent  who  holds  a  lien  by  reason  of  advancement,  or  otherwise, 
made  on  the  goods  has  an  insurable  interest.^'*"  So  the  officers 
and  crew  have  an  insurable  interest  in  captured  vessels  before 
condemnation ;^^^  and  a  general  agent,  upon  the  consignee's  re- 
fusal to  receive  the  goods,  may  insure  them  in  his  own  right 
where  he  has  accepted  bills  on  account  of  them.^'*^ 

§  930.  Consignor. — The  right  of  the  consignor,  who 
is  the  actual  owner,  to  insure  his  goods  or  property  is  un- 
doubted.25» 

§  931.  Consignees  and  Factors — Supercargo.'^' — There 
are  different  kinds  or  sorts  of  consignees;  some  have  a  m'ere 
naked  right  to  take  possession;  others  are  intrusted  with  the 
propei'ty,  with  the  righ't  and  power  to  sell,  manage,  and  dispose 
of  the  same,  subject  only  to  the  consignor's  rights.^*^^  A  factor 
is  also  called  a  commission  merchant  or  consignee,^^^  and  some- 
times he  is  called  a  supercargo.^^'*  In  case  of  a  factor  or  con- 
signee, expected  commissions  constitute  an  insurable  interest  eo 
nomine;  so, also, in  cases  where  goods  are  co'nsigned  for  sale,  and 
they  have  a  lien  for  advances,  they  have  an  insurable  interest, 
and  this  extends  to  the  amount  of  the  advances  made;  and  they 
may  insure  to  the  full  value  and  in  their  own  name,  holding 
the  balance  as  trustees  for  the  consignors.^^^    And  a  consignee 

"'  See  chap.  xxiv.  herein. 

»«  TJiiRsell  V.  rnion  Ins.  Co.,  1  Wash.  (C.  C.)  409. 

*"  Le  Cras  v.  Hughes,  3  Doug.  81.    See  sec.  629,  herein. 

'"  Wolff  V.  Horncastle.  1  Bos.  &  P.  316. 

"•  Hebbert  v.  Carter,  1  Term  Rep.  744. 

'"  See  sees.  G23-25,  herein. 

'"  Lucena  v.  Crawford,  2  Bos.  &  P.  N.  R.  324,  per  Lord  Eldon. 

'"  Graham  v.  Duckwell,  8  Bush  (Ky.),  12.  See  Perkins  v.  State,  50 
Ala.  154. 

"*  See  sees.  623,  624,  herein. 

'""  Putnam  v.  Mercantile  Ins.  Co.,  5  Met.  (Mass.)  386;  Russell  v. 
Union  Ins.  Co.,  1  Wash.  (C.  C.)  409;  4  Dall.  (C.  C.)  421;  Carruthers  v. 
Sheddon,  6  Taunt.  14;  Law  v.  Goddart,  12  Mass.  112;  Siter  v.  Moss. 
13  Pa.  St.  220;  Seamans  v.  Loring,  1  Mason  (C.  C).  127.  per  Story.  J.; 
Parks  V.  General  Int.  Assur.  Co.,  7  Pick.  (Mass.)  34;  Conway  v.  Gray, 
10  East,  53G;  Randolph  v.  \^'are.  3  Cranch  (U.  S.),  .503;  Flint  v.  Le 
Mesuvier,  Park  on  Insurance,  Sth  ed.,  503;  De  Forest  v.  Fulton.  1 
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may  hare  an  insurable  interest  where  he,  having  the  bills  of 
lading,  has  accepted  bills  on  account  of  the  consignment,  the 
debt  being  such  as  would  give  a  lien  upon  the  goods.^^^  So  a 
commission  merchant  to  whom  the  cargo  of  a  vessel  is  consigned 
for  sale  has  an  insurable  interest  in  his  expected  commissions, 
and  may  insure  the  same  while  the  vessel  is  on  her  voyage;"'''^ 
but  the  goods  must  have  been  ready  and  contracted  to  be  put 
on  board  or  actually  on  board,  at  the  time  of  loss.^^^  "Where 
one,  in  expectation  of  goods  to  be  shipped  on  his  own  account 
in  a  certain  vessel,  effects  insurance  and  no  such  goods  are 
shipped,  but  other  goods  are  consigned  to  him  in  the  same  ves- 
sel on  account  of  the  shipper,  whose  creditor  and  general  agent 
he  is,  but  of  this  shipment  and  consignment  he  had  no  notice 
when  he  effected  the  policy,  it  was  held  that  he  could  not  re- 
cover a  partial  loss  on  such  goods,  although  he  was  entitled  to 
have  his  premium  returned.^^^  And  it  is  a  customary  practice 
for  commission  merchants,  to  whom  consignments  have  been 
made  by  several  consignors,  to  cover  all  consignments  by  a  pol- 
icy in  their  OAvn  names.^^**  And  where  goods  are  consigned  to 
a  person  to  be  shipped  to  a  certain  place  at  his  own  expense,  and 
there  sold  by  him,  the  profits  to  be  divided  equally  between 
him  and  the  assignor,  and,  in  case  of  no  sale,  to  be  returned  to 
the  latter  free  of  all  expense,  in  such  case  the  consignee  has  an 
insurable  interest  in  the  goods,  and  may  insure  to  their  full 
value.^^-^  So  where  a  foreign  merchant  consigned  goods  to  a 
factor  in  England,  it  was  held  that  the  latter  had  an  insurable 

Hall  (N.  Y."),  94;  Insersoll  v.  Van  Bokkelin,  7  Gow.  fN.  Y.)  670.  See 
Aldrich  v.  Equitable  Ins.  Co..  1  V^'ood.  &  INI.  (C.  C.)  272. 

^  Wolff  V.  Horncastle,  1  Bos.  &  P.  316.  See,  also.  Eobertson  v. 
Hamilton,  14  East,  522. 

="  Putnam  V.  :Mprfn utile  IM.  Ins.  Co..  5  Met.  (Mass.)  386;  Barclay 
V.  Cousins.  2  East,  544;  French  t.  Hope  Tns.  Co.,  16  Pick.  CSIass.)  507; 
King  V.  Glover.  2  Bos.  &  P.  N.  R.  206;  Wells  v.  Philadelphia  Ins.  Co. 
9  Serg.  &  It.  (Va..)  103. 

*"  1  Arnould  on  Marine  Insurance.  Perkins'  ed..  210,  *206,  see.  93; 
citing  Knox  v.  Wood.  1  Camp.  541.  And  see  case  as  reported  in  2 
Park  on  Insurance.  504. 

"»  Tappan  v.  Atkinson,  2  Mass.  365. 

"^  See  Millaudon  v.  Atlantic  Ins.  Co..  8  I^a.  557. 

«"  Sturm  V.  Atlantic  Mut.  Ins.  Co.,  38  N.  Y.  Sup.  Ct.  281;  6  Jones  & 
S.  (N.  Y.)  281. 
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interest  tliereln,  to  tlie  extent  of  a  general  balance  due  Lim 
from  such  merchant.^^^  So  where  goods  are  shipped  on  the  ac- 
count and  risk  of  the  consignor,  to  be  sold  for  his  benefit,  and 
the  goods,  at  the  termination  of  the  vojr.ge,  have  come  into  the 
possession  of  the  consignee,  he  may  insure.^^^  And  where  the 
consignees  had  made  advances,  and  also  held  shai-es  as  partners 
in  the  cargo  insured,  it  was  held  that  they  had  an  in- 
surable interest  to  the  full  value,  and'  were  entitled  to  re- 
cover the  whole  loss.^'"'^  It  is  also  held  that  a  consignee,  with 
general  powers  to  manage  and  sell  the  property  has  an  insurable 
interest  in  the  goods  in  his  possession  as  consignee,  and  may 
insure  in  his  own  name,  and  aver  the  interest  in  himself  in  a 
suit  in  his  own  name,  although  by  general  usage,  as  a  general 
rule,  in  maiine  insurances,  a  consignee  for  sale  does  not  insure, 
and  is  not  expected  to  insure,  against  maritime  risks,  and  on  a 
voyage  of  importation  without  an  order  from  the  principal,  yet 
it  is  said  that  if  a  consignee  who  has  merely  notice  of 
a  consignment  should,  upon  receipt  of  the  bills  of  lading, 
eliect  insurance  bona  fide  "upon  the  goods  consig-ned  to 
him  for  the  voyage  of  importation,  I  am  not  prepared  to  say 
that  the  contract  would  be  void,  or  that  the  charge  of  the  pre- 
mium could  be  rejected  by  the  consignor."  ^^^  Such  a  rule,  as 
applied  to  the  facts  of  the  case,  is,  however,  denied  by  Mr. 
Duer.-^^  j\Ir.  Parsons  says:  "We  cannot  doubt,  however,  that 
one  may  have  an  insurable  interest  in  goods  before  they  come 
into  his  possession,  and  without  making  any  advance  or  incur- 
ring any  expenses  about  them  whatever;  for,  as  we  have  said, 
a  consignee  has  an  insurable  interest  in  goods  consigned  to  him 


'«'  Gc><\\n  V.  London  Assur.  Co.,  1  Burr.  439;  1  W.  Black.  103.  See 
eec.  62.5,  herein. 

''^  Sarsjent  v.  Morris,  3  Bam.  &  A.  277;  The  Mary  and  Susan,  1 
Wheat.  (IT.  S.)  25;  The  Yeans,  S  Cranch  (U.  S.),  253. 

'"*  Carnitli(>rs  v.  Sheddon.  6  Tannt.  ]4. 

*=»  De  Forest  v.  Fulton  Inft.  Co.,  1  Hall  (Sup.  Ct.  N.  Y.),  94.  per 
Jones,  C.  J.;  ]^u(k  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  S.)  151;  Story  on 
Agency,  sec.  Ill,  n.  4;  Lucena  v.  Crawford,  3  Bos.  &  P.  75;  2  New  R. 
269,  See  criticism  of  the  above  cases  in  2  Duer  on  Marine  Insurance, 
ed.  184.5,  160,  n.  2,  173.     See  sec.  625,  herein. 

"*  2  Duer  on  Marine  Insurance,  ed,  1S46,  109. 
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for  sale  as  soon  as  the  consignment  is  made."  ^^~  Mr.  Duer 
sajs:  ''It  is,  moreover,  certain  that  a  consignee,  during  the  voy- 
age of  importation,  is  not  a  trustee,  even  in  the  most  limited 
sense  of  the  term.  During  this  period  he  has  no  right  of  projv 
ertj,  and  no  power  of  disposition  or  controL  Where  the  goods 
are  shipped  on  the  account  and  risk  of  the  consignor  as  is  inva- 
riably the  case  where  they  are  meant  to  be  sold,  for  his  benefit, 
the  entire  property  remains  in  him  during  the  voyage.  He  is 
the  true  and  sole  owner,  and  the  rights  and  duties  of  the  con- 
signee as  a  trustee  only  commence  when  the  voyage  has  ended 
and  the  goods  have  been  transfen-ed  into  his  own  possession.^^^ 
Hence,  to  assert  the  universal  right  of  a  consignee  to  insure  the 
entire  property  on  the  voyage  of  importation  is  to  assert  that  a 
valid  insurance  may  be  made  to  a  person  who  has  no  title  or  in- 
terest, legal  or  equitable,  and  no  authority,  express  or  im- 
plied." ^^^  And  ]\Ir.  Wood  says:  "An  agent  even,  having  no 
lien  on  goods  for  advances,  commission,  or  othenvise,  nor  the 
possession,  care,  and  custody  of  the  same  as  carrier  or  bailee,  or 
any  liability  to  account  for  their  loss  by  the  perils  insured 
against,  has  no  insurable  interest  therein,  although  he  is  named 
as  shipper  and  consignee  on  the  bill  of  lading,  and  the  same 
rule  holds  good  as  to  consignees,  carriers,  factors,  warehouse- 
men, or  bailees  generally,  unless  they  had,  at  the  time  of  ef- 
fecting the  insurance,  some  interest  therein,  present  or  contin- 
gent, as  a  claim  for  freight  advances,  profits,  or  some  pecuniary 
interest,  or  are  liable  to"  the  o^^Tier  for  the  safe-keeping  of  the 
property;  an  insurance  effected  by  them  in  their  own  name  ia 
totally  inoperative  and  void,  even  though  intended  for  the  ben- 


joT  I  Parsons  on  :Nrarine  Insurance,  ed.  1808.  197;  citing  Putnam  v. 
Mercantile  Mar.  Ins.  Co.,  5  Met.  (Mass.)  380:  De  Forest  v.  The  Fulton 
Fire  Ins.  Co..  1  Hall  (Sup.  Ct.  Eep.  N  .Y.).  84. 

'*•  Citing  Sargent  v.  Morris,  3  Barn.  &  A.  277;  Ludlow  v.  Boune, 
1  Johns.  (N.  Y.)  1;  Mclntire  v.  Boune,  1  Johns.  (N,  Y.)  229;  The 
Venus.  8  Cranch  (N.  Y.),  2.53,  275;  The  Merrimack.  8  Cranch  (N.  Y.). 
317,  327;  The  Francis,  8  Cranch  (N.  Y.),  359;  The  Mary  and  Susan,  1 
Wheat.  (U.  S.)  25;  The  St.  Jose  Indiano,  1  Wheat.  (U.  S.)  208;  Abbott 
on  Shipping.  Story's  ed..  310.  n. 

=«^  2  Duer  on  Marine  Insurance,  ed.  1846,  110,  111,  160,  et  seq.;  1 
Id.,  426.  430. 


1 


1079  INSURABLE    INTEREST.  §  932 

efit  of  the  real  owner,  unless  ratified  bv  liim.""^"  And  it  is  held 
that  a  supercargo  has  an  insurable  interest  in  the  cargo,  where 
he  has  contracted  with  the  owner  for  compensation  for  his  ser- 

271 

Vices.  ' 

§  932.  Trustees.^"^ — A  trustee's  interest  in  the  trust 
estate  is  insurable  as  such,  when  coupled  with  the  present  right 
to  possession,  or  Avith  the  actual  possession,  but  the  mere  expec- 
tation of  a  grant  or  trust  is  not  insurable.^^^  So  a  trustee,  under 
a  deed  of  trust  in  the  nature  of  a  mortgage,  has  a  separate  in- 
surable interest  in  the  property ;2^^  nor  does  the  fact  that  the 
grantor  in  such  deed  conveys  his  interest  affect  the  trustee's 
right  to  so  insure. ^^^  But  where  trustees  under  a  second  mort- 
gage of  a  railroad  company,  and  who  were  in  possession  of  and 
operating  the  road,  procured,  as  "trustees  of  the  convertible 
mortgage"  of  the  company,  a  policy  on  certain  of  its  property, 
it  was  held  that  the  insurance  did  not  cover  advancements  made 
by  them  as  trustees  which  were  unpaid  when  the  policy  was 
effected,  and  also  at  the  time  of  loss,  and  for  which  they  had 

"*  1  Wood  on  Fire  Insurance,  2d  ed.,  664,  665;  citing  Seagraves  v. 
Union  M.  Ins.  Co..  L.  E.  1  Com.  P.  30.5. 

"^  Robinson  t.  New  York  Ins.  Co.,  2  Caines  (N.  Y.),  357. 

"'  See  sec.  627.  herein. 

"'  Ex  parte  Houghton  v.  Gribble.  17  Ves.  Jr.  25.  In  Lueena  v. 
CraAvford,  3  Bos.  Sc  P.  7.5,  it  is  said:  -'It  is  not  necessary  that  an 
insurer  should  have  a  beneficial  interest  in  tlie  property  insured;  it 
Lb  sufRoient  if  ho  be  clothed  with  tJie  character  of  a  trustee,  an 
agent,  or  a  consignee";  and  again:  '-But  granting  the  commissioners 
to  be  merely  trustees  for  persons  unknown,  and  for  objects  not  pre- 
cisely ascertained  at  the  time  when  the  insurance  was  effected,  yet 
If  they  were  trustees  to  any  purpose,  they  acquired  from  that  char- 
acter sufficient  interest  in  the  trust  property  to  insure.  Trustees 
under  the  court  of  chancery,  trustees  for  lunatics,  trustees  for 
inf.ants,  trustees  for  all  who  cannot  act  for  thejuselves.  certainly 
may  insure":  Crawford  v.  Hunter,  8  Term  Eep.  13;  Tidswell  v. 
Angerstern,  Peakes  N.  P.  C.  204;  Tyler  v.  iEtna  Ins.  Co.,  12  Wend. 
(N.  Y.)  507;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  S.)  1.51;  White 
V.  Hudson  River  Ins.  Co.,  15  How.  I'r.  (N.  Y.)  288;  7  Id.  341. 

*'*  Carpenter  v.  I'rovidence-Washington  Ins.  Co.,  16  Pet.  (U,  S.) 
495;  4  How.  (U.  S.)  185;  Honore  v.  Lamar  F.  Ins.  Co.,  51  111.  409; 
Dick  V.  Franklin  F.  Ins.  Co.,  81  Mo.  103;  Suffolk  Ins.  Co.  v.  Boydeu, 
9  Allen  (Mass.),  123;  Graham  v.  Fremont  lus.  Co.,  2  Disn.  (Ohio)  255, 

*"  Dick  V.  Franklin  F.  Ins.  Co.,  81  Mo.  103. 
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obtained  a  decree  adjudging  suoh  advances  a  lien  upon  the 
property  of  the  road,  to  be  paid  out  of  its  iirst  earnings.-''^  A 
trustee  cannot  refuse  to  pay  over  the  proceeds  of  a  life  policy 
to  the  payee  on  the  ground  of  want  of  insurable  interest  in  the 
latter,  where  he  has  received  them  in  trust  for  said  payee, 
under  an  agreement  so  to  do  made  with  insured.^^'^ 

§  933.  Cestui  que  Trust. — A  cestvA  que  trust  has  an 
insurable  interest  in  the  trust  property,  and  may  insure  for 
himself.2'^^ 


§  934.  Assignee  or  Trustee  of  Insolvent. — Assignees 
or  trustees  to  whom  an  assignment  of  the  estate  of  insolvent 
debtors  may  be  made  have  an  insurable  interest  in  such  estate; 
so  an  assignee  in  bankruptcy  may  insure.^"^  An  assignee  may 
take  out  additional  insurance  where  his  insurable  interest  is  not 
defeated  by  the  fact  that  the  policies  assig-ned  with  the  estate 
covered  the  value  of  the  property.^^*' 

§  935.  Stockholders. — There  is  some  question  whether 
a  stockholder  in  a  private  corporation  has  an  insurable  interest 
in  the  corporate  property.  The  weight  of  authority  seems, 
however,  to  be  that  he  has.  And  this  is  consistent  vdth  the 
rule  which  governs  in  other  cases.  An  insurable  interest  does 
not  necessarily  imply  property  in  the  subject  of  insurance,  nor 
is  even  a  legal  or  equitable  title  necessary,  nor  need  such  inter- 
est amount  to  a  right  of  property  or  possession.  Whenever  a 
legal  connection  can  be  shown  to  exist  between  injury  to  the 
thing  insured  and  the  loss  to  the  party  insuring,  it  is  sufficient; 
so  a  qualified  interest  is  an  insurable  interest.  Again,  a  slight 
or  contingent  interest  is  sufficient  when  founded  upon  an  actual 

*"  Bishop  V.  Clay  P.  &  M.  Ins.  Co.,  4.5  Conn.  430.  See  opinions, 
however,  of  Carpenter.  J.,  and  Granper,  J.,  who  dissent. 

»"  Hnrd  v.  Doty,  86  Wis.  1;  56  N.  E.  Rep.  371:  21  L.  R.  Annot.  746. 

*"  Gordon  v.  Massachusetts  Ins.  Co.,  2  Pick.  (Mass.)  249;  Butler  v. 
Standard  F.  Ins.  Co.,  4  U.  C.  App.  391;  Hill  v.  Secretan,  1  Bos.  &  P. 
315. 

^^  Gonlstone  v.  Royal  Ins.  Co.,  1  Post.  &  F.  276;  Herlcimer  v.  Rice, 
27  N.  Y.  163;  Marks  v.  Hamilton,  9  Ex.  323.  21  L.  J.  Ex.  109. 

"•  Sibley  v.  Prescott  Ins.  Co.,  57  Mich.  14. 
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right  to  the  thing,  or  upon  a  valid  contract  to  it.  So  one  may 
have  an  insm-able  interest  in  profits.^^-"-  Stockholders  in  a  cor- 
poration organized  for  pecuniary  profit  have  certainly  rights  of 
a  pecuniary  nature, growing  out  of  their  connection  as  suchwith 
the  company,  and  they  might  sustain  a  loss  by  the  destruction 
of  the  corporate  property  more  or  less  dependent  upon  various 
circumstances.  They  have  a  right  to  share  in  the  dividends 
and  in  the  final  distribution  of  the  corporate  property,  and  it 
is  the  right  to  share  in  the  profits  which  constitutes  the  induce- 
ment to  become  a  stockholder.  A  destruction  of,  or  injury  to, 
such  property  might  materially  affect  both  the  amount  of  divi- 
dends and  the  value  of  the  stock;  especially  if  the  entire  prop- 
erty representing  the  whole  capital  of  the  corporation  were  to- 
tally destroyed.  Therefore,  a  stockholder  has  such  an  interest 
in  the  preservation  of  the  coi'}3orate  property,  that  he  may,  by 
an  insurance,  contract  for  indemnity  to  the  extent  of  his  inter- 
est for  the  actual  loss  wliich  he  might  sustain  by  the  injury  or 
destruction  of  said  property. ^^^  It  was  urged  in  one  of  the  cases 
relied  on  in  support  of  the  proposition'-^^  that  shares  of  stock  in 
a  corj^oration  are  choses  in  action,  and  consequently  not  to  be 
considered  an  interest  in  the  real  property  of  the  company,  and 
on  this  point  it  was  declared  that  such  claim  could  be  admitted 
without  denying  the  shareholder's  interest  in  the  property  of 
the  corporation ;  that  a  mortgage  was  also  a  chose  in  action,  but 
it  was  not  doubted  but  that  a  mortgagee  had  an  insurable  inter- 
est in  himself  in  the  mortgaged  premises,  based  upon  the  inter- 
est he  has  in  the  preservation  of  the  same  'as  a  security  for  his 
debt,  and  that  upon  precisely  the  same  principle  a  stockholder 
might  contract  for  indemnity  to  the  value  of  his  stock;  for  he 
has  also  an  interest  in  the  preservation  of  the  corporate  proper- 
ty.^^  The  case  of  Phillips  v.  Knox  County  Mutual  Insurance 

^'  See  sees.  S95-S97,  heroin. 

'"  This  is  in  substance  the  opinions  g\\en  In  Risers  v.  Commercial 
Ins.  Co.,  125  N.  Y,  7;  25  N.  E.  Rep.  1058,  per  AndreTVS,  J.;  Warren  v. 
Davenport  F.  Ins.  Co.,  31  Iowa,  464;  7  Am.  Rep.  160,  per  Miller,  J.; 
Seamen  v.  Enterprise  F.  &  M.  Ins.  Co..  5  McCrary  (C.  C),  558;  18 
Fed.  Rep.  250.  See.  also.  Wilson  v.  Jones,  L.  R.  2  Ex.  139;  Patterson 
V.  Harris,  1  Best  &  S.  336. 

^"  Warren  v.  Davenport  P.  Ins.  Co..  31  loiwa,  464. 

"*  Warren  v.  Davenport  F.  Ins.  Co.,  31  Iowa,  464,  per  Miller,  J. 


936 


INSURABLE    INTEREST. 


1082 


Company,^^  wliicli  is  often  cited  as  sustaining  tLe  proj^osition 
that  a  stockholder  has  no  insurable  interest  in  the  corporate 
property,  does  not  decide,  nor  does  the  principle  upon  which 
that  case  rests  conflict  with  the  rule  above  given.  In  that  case, 
the  charter  of  the  insurance  company,  a  mutual  one,  gave  a 
lien  on  the  insured  property,  including  the  land  on  which  the 
buildings  stood.  It  further  stipulated  that  the  true  title  of  the 
insured  should  be  stated  in  the  application  and  policy.  The 
building  and  land  were  the  property  of  an  incorporated  com- 
pany, and  its  stockholders  insured  the  same  as  their  individual 
property — that  is,  as  owners — and  the  court  rightly  held  that 
a  stockholder  could  not,  under  the  provisions  of  the  insurer's 
charter,  insure  as  his  own  individual  property  that  of  the  corpo- 
ration. This  case  is  considered  in  the  opinion  of  the  court  in 
the  Iowa  decision  above  mentioned,  and  held  not  in  point  on 
the  question,  the  court  ^^*^  saying:  "Under  the  charter  of  that 
company,  a  mortgagee  even  insuring  the  property  as  his  own 
would  likewise  be  defeated  in  a  recovery;  so  the  owner  of  a  fee 
simple  could  not  recover  if  the  property  was  encumbered  and 
the  encumbrance  not  set  forth  in  the  policy,  and  of  course  the 
same  result  must  follow  where  a  stockholder  insures  corporate 
property  as  his  own  individual  property."  In  a  Pennsylvania 
case,^^"^  a  company  wdiich  was  not  incorporated  erected  a  hotel 
upon  land  owned  by  the  state.  The  interest  of  all  the  stock- 
holders was  transferred  to  creditors.  One  of  the  stockholders, 
who  had  furnished  labor  and  materials  in  the  erection  of  the 
building,  was  the  principal  creditor.  Before  said  transfer  he 
was  in  possession  of  the  building,  and  continued  in  its  posses- 
sion, held  control  thereof  subsequently  thereto,  and  insured  the 
same,  and  it  was  decided  that  he  had  not  such  an  insurable  in- 
terest therein  as  to  warrant  a  recovery  under  the  policy.^^ 

§  936.  Sureties. — Sureties  on  a  distiller's  bond,  given 
trader  the  internal  revenue  laws,  who  are  also  part  owners 
of  the  whisky  distilled  and  in  store,  have  an  insurable  interest 


*»  20  Ohio.  174. 

»«  Per  Miller,  J. 

«^  Sweeny  v.  Franklin  F.  Tns.  Co..  20  Pa.  St.  337. 

«■  See  further  Wilson  v.  Jones,  L.  R.  1  Ex.  193;  2  Id.  139. 
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in  such  property,  not  only  as  ownei's,  but  also  by  reason  of  the 
liability  on  the  bond  for  the  payment  to  the  government  of  the 
tax  clue  on  the  whisky,"^^  And  in  case  of  a  life  risk,  the  surety 
on  an  official  bond  has  an  insurable  interest  in  the  life  of  the 
obligor,  nor  is  his  right  to  recover  defeated  by  the  fact  that 
there  has  been  no  breach  of  the  bond.^^° 

§  937.  Receiptor  for  Goods  Attached — Surety  on  Ap- 
peal.— A  receiptor,  or  any  person  who  gives  a  bond  or  be- 
comes security  for  goods  attached,  acquires  thereby  an  insur- 
able interest  in  the  property,. as  where  a  steamboat  is  attached, 
and  a  party  gives  a  bond  for  its  delivery. ^^^  And  where  an  ap- 
peal was  taken  by  the  captor  from  a  decree  of  restitution,  a 
surety  for  the  payment  of  the  value  of  the  cargo  restored  haa 
an  insurable  interest  therein.-^^ 

§  938.  Indorser  of  Note. — One  who  is  liable  as  an 
indorser  of  a  mortgage  note  has  an  insurable  interest  therein,  as 
in  case  of  a  mortgagee  who  has  assigned  the  mortgage  and  in- 
dorsed the  note.^^^  So  where  one  to  whom  the  goods  insured 
were  sold,  and  to  whom  the  policy  was  assigned,  sold  them  to 
another,  taking  his  notes,  indorsed  by  A,  in  part  payment, 
under  an  agreement  that  upon  sale  of  the  property  the  proceeds 
should  be  paid  to  A,  it  was  held  that  A  had  an  insurable  interest 
therein.29* 

§  939.     Holder  of  Note  or  Bill  of  Exchang-e — Drawee. 

The  holder  of  a  bill  of  exchange  drawn  by  the  captain  abroad 
to  cover  the  ship's  disbursements  has,  the  bill  being  dishonored, 
an  insurable  interest  therein  which,  being  specifically  described 
in  the  policy,  entitles  him  to  recover  the  full  amount  thereof 


•*  Insurance  Co.  v.  Thompson,  5  Otto  (95  U.  S.),  547. 

=*  Scott  V.  Dickson,  108  Pa.  St.  6;  56  Am.  Rep.  192,  two  of  the 
judges  dissenting. 

'"  Firemen's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311. 

"^  Russell  V.  Union  Ins.  Co.,  4  Dall.  (C.  C.)  421. 

»»•  Williams  v.  Roger  Williams  Ins.  Co..  107  Mass.  377. 

"*  Davis  T.  Home  Ins.  Co.,  3  U.  0.  App.  269;  reversing  game  case, 
24  U.  C.  Q.  B.  364. 
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for  his  beneiit.'*^^^  And  a  policy  on  "property"  on  board  will 
cover  current  banJ^-bills  can-ied  or  received  for  the  purchase 
of  cargo,  where  the  policy  is  on  time,  and  it  was  unknown  at 
the  time  of  the  insurance  what  the  "property"  would  cover."^^ 
And  where  the  goods  were  consigned  to  certain  parties,  and  a 
bill  was  drawn  upon  them  for  less  than  the  value  of  the  goods, 
and  the  complainant  discounted  the  draft,  and  the  consignees 
accepted  it  and  insured  the  goods  to  an  amount  in  excess  of  the 
draft,  it  was  held  that  the  consignees  had  a  right  to  effect  the 
insurance  for  their  own  benefit,  and  their  complainant  was  not 
entitled  to  claim  any  of  the  money  under  the  policy  ;^^^  but  the 
indorsee  of  bills  drawn  upon  a  contingency,  such  as  to  be  pay- 
able if  the  ship  arrives  safely,  otherwise  not,  has  no  insurable 
interest  therein.^^^ 

§  940.     Indorser  and  Indorsee  of  Bill  of  Lading-. — By 

the  indorsement  of  a  bill  of  lading  to  a  creditor  taken  by  him  as 
a  security  for  his  debt,  the  whole  property  passes  prima  facie 
from  the  time  of  the  delivery,  and  is  a  satisfaction  pro  tanto  for 
the  debt.  This  general  rule  may,  however,  be  varied  by  agi'ee- 
ment  between  the  parties,  and  if  it  appears  from  the  evidence 
that  the  consignor  did  not  intend  to  pass  the  whole  property, 
but  only  the  net  proceeds,  in  case  the  goods  should  arrive,  the 
indorser  retains  an  insurable  interest.^®^  And  where  a  creditor 
of  the  shipper  effected  insurance  upon  information  from  the 
shipper  that  certain  goods  were  consigned  to  him,  and  he  was 
also  directed  to  insure  the  same,  the  shipper  promising  to  send 
him  the  bills  of  lading,  which  he  never  did,  but  afterward  in- 
dorsed them  to  another  who  had  made  advances,  and  at  whose 
directions  a  policy  was  effected,  the  underwriters  being  in- 
formed of  the  prior  insurance,  it  was  held  that  the  indorsement 


"»  Tasker  v.  Scott.  6  Taunt.  234. 

"'  Whiton  V.  Old  Colony  Ins.  Co.,  2  Met.  (Mass.)  1.  But  see  opinion 
of  Shaw,  C.  J.,  where  it  is  said  that  if  it  were  a  particular  shipment 
of  bank  bills,  there  mi:?ht  be  a  question  ^vhetber  they  should  not 
be  specifically  described;  and  see  Palmer  v.  Pratt,  2  Bing.  185. 

"'  Banli  of  South  Carolina  v.  Bicknell,  1  Cliff.  (C.  C.)  85. 

^  Palmer  v.  Pratt,  2  Blng.  185. 

*^  Hibbert  v.  Carter,  1  Tcitq  Rep.  745. 
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of  the  bills  of  lading  did  not  carry  the  interest  insured  under 
the  prior  policy,  and  that  each  had  an  insurable  interest. ^"^"^ 

§  941.  Interest  of  Insurer — Reinsurer. — An  insurer 
undeo*  the  original  policy  has  an  insurable  interest,  which  he 
may  protect  by  a  reinsurance.  The  liability  as  insurer  under 
his  contract  with  the  original  insured  enables  him  to  protect 
himself  by  a  contract  for  indemnity  against  those  risks  to  the 
extent  for  which  he  is  liable.^^^ 

§  942.  Interest  in  Solvency  of  Insurer. — There  is 
no  doubt  but  that  the  insured,  should  he  desire,  may  insure  the 
solvency  of  the  underwriter,  for  he  has  an  insurable  interest 
therein;  although,  as  Mr.  Amould  says,  such  a  practice,  even 
though  valid  at  the  common  law,  does  not  seem  to  have  been 
resorted  to  in  England;  for  the  reason,  principally,  that  a 
double  insurance  effects  substantially  the  same  purpose.^°^ 

§  943.  Interest  in  Royalties. — Royalties  to  be  paid 
for  the  exclusive  use  of  a  patent  will  support  an  insurance.^''^ 
In  this  case  the  policy  covered  royalties  to  be  paid  to  a  patentee 
upon  oil  under  a  contract  of  exclusive  manfacture,  and  the 
premises  were  burned  wherein  the  business  was  earned  on,  and 
the  claim  was  made  that  it  was  a  wager  policy. 

§  944.  Copartners — Joint  Owners. ^"^ — A  partner  has 
an  insurable  interest  in  the  firm  property,  which  will  support 
an  insurance  separately  for  his  own  benefit.^"^    So  insurance  ef- 

"*  Godin  V.  London  Assur.  Co.,  1  W.  Black.  103;  1  Burr.  489. 

»"  ISIannfactureTs'  F.  &  M.  Ins.  Co.  v.  Western  Assur.  Co.,  145 
Mass.  419;  5  New  Eng.  Rep.  501;  New  York  Bowei-y  F.  Ins.  Co.  v. 
New  York  F.  Ins.  Co.,  17  Wend.  (N.  Y.)  359;  Youkers  etc.  Ins.  Co.  v. 
Hoffman  etc.  Ins.  Co.,  6  Rob.  (N.  Y.)  316;  Eastern  R.  R.  Co.  v.  Relief 
F.  Ins.  Co.,  98  Mass.  425. 

'"'  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  294.  *290;  art. 
2,  sec.  120.  Examine  Id.,  art.  3,  sec.  121;  1  Id.,  Maclachlan's  ed.  1887, 
10.'>.    See,  also,  1  rhiHiyjS  on  Insiiranr-e.  3d  ed.,  120.  .epr-s.  20."..  20^. 

•"  National  Filtering  Oil  Co.  v.  Citizens'  Ins.  Co.,  106  N.  Y.  535; 
affirming  34  Iliin  (N.  Y.),  559;  13  N.  E.  Rep.  337,  and  note. 

'"*  See  sees.  614-616,  herein. 

•^  Manhattan  Ins.  Co.  v.  Webster.  59  Pa.  St.  227:  Lraurence  v.  Se- 
bor,  2  Caines  (N.  Y.).  203;  Dumas  v.  .Tones,  4  Mass,  647;  Holmes  v. 
United  Ins.  Co.,  2  Johns.  Cas.  (X.  Y.)  329. 
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fected  in  good  faith,  -without  fraud  or  misrepresentation,  -with 
intent  to  protect  the  insured,  upon  goods    described    as  "his 
goods"  in  a  particular  store,  there  being  no  other  goods  on  the 
premises,  will  protect  the  interest  of  the  insured,  who  is  in 
fact  owner  of  them,  although  his  copai-tner  is  interested  in  the 
application  and  profit  of  such  goods.^°®    A  member  of  a  part- 
nei-ship  has  an  insurable  interest  in  the  stock  of  goods,  the  one- 
half  interest  in  which  he  has  purchased,  and  agreed  to  pay  for 
by  note  out  of  the  proceeds  of  the  business,  even  though  he  has 
neglected  to  sign  the  note.^""^    So  one  partner  may  have  an  in- 
surable interest  in  a  building  purchased  with  partnership  funds, 
although  it  stands  upon  land  owned  by  the  other  partner. 
Such  property  is  joint  property,  and  each  partner  has  an  equi- 
table interest  therein ;3o^  and  it  is  held  that  a  general  partner 
may  insure  and  make  proofs  of  loss  in  his  own  name  without 
disclosing  the  fact  that  there  is  a  special  partner.^^^    So  a  retir- 
ing partner  has  an  insurable  interest  while  any  liability  re- 
mains.^^*'    If  a  retiring  partner,  upon  dissolution  of  the  partner- 
ship, conveys  to  his  copartner  all  his  interest  in  the  firm  prop- 
erty, and  thereafter  dies,  said  copartner  has  no  such  interest  at 
the  time  of  his  death  in  the  life  assured  as  will  enable  him  to 
recover  on  the  policy,  even  though  said  retiring  partner  during 
the  existence  of  the  partnership  had  insiu-ed  his  life  for  the 
benefit  of  himself  and  copartner  or  their  administratoi-s  and 
assigns,  and  the  premiums  were  paid  out  of  the  partnersliip  as- 
sets.^^^    An  insurance  apparently  made  for  an  individual  may 
be  shovra  to  be  for  a  finn,^^^  and  where  the  policy  was  issued 
to  one  of  the  copartners,  in  his  name  only,  on  a  stock  of  goods, 
of  which  the  membei-s  of  the  firm  were  joint  owners,  and  the 
policy  was  so  made  upon  the  representations  of  the  insurer's 

«*"  Irving  V.  Excelsior  F.  Ins.  Co..  1  Bosw.  (N.  Y.)  507. 

*"  Hanover  F.  In.s.  Co.  v.  Scln-ader  (Tex.  1895),  31  S.  W.  Rep.  1100. 

»•«  Converpe  v.  Citizens'  M\it.  Ins.  Co..  10  Cnsh.  (Mass.)  87. 

**»  Clement  v.  Britisli  American  Assur.  Co.,  141  Mass.  298.  But  see 
Irviiicr  v.  Excelsior  Tns.  Co..  1  P.osw.  (X.  Y.)  .">0T. 

»»  Phoenix  Ins.  Co.  v,  Hamilton,  14  Wall.  (U.  S.)  504. 

»"  Cheeves  v.  Anders  (Tex.  1894),  24  Ins.  L.  J.  160;  28  S.  W.  Rep. 
274;  reversing  25  S.  W.  Rep.  324. 

»"  Lawrence  v.  Sebor,  2  Caines  (N.  T.),  203.  But  see  see.  1691 
herein. 
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agent,  who  told  tlie  insured  lie  might  insure  the  whole,  it  was 
held  that  only  the  undivided  interest  of  the  insuring  partner 
was  covered,  as  it  did  not  appear  that  there  was  any  intention 
to  make  the  j)olicy  for  the  firm's  benefit;^-^^  but  it  is  otherwise 
where  the  partner  insuring  and  the  agent  knew  that  the  insur- 
ance was  intended  for  the  benefit  of  all  the  members,  and  they 
ratified  the  act.^-^^  But  a  surviving  partner  may  recover  the  in- 
surance under  a  policy  to  the  firm,  although  the  policy  will  not 
include  goods  purchased  after  the  death  of  the  other  member.^^^ 
Unless  there  be  a  prior  authority  or  a  subsequent  ratification, 
coupled  with  the  intent  to  insure  for  the  benefit  of  all,  or  un- 
less it  be  so  expressed  in  the  policy,  a  partner  cannot  insure  the 
whole  property  in  his  own  name;^-^®  but  where  the  partner  was 
the  principal  member,  and  his  interest  would  cover  all  the 
firm's  assets,  and  was  the  substantial  owner  of  the  property, 
and  the  policy  was  made  to  the  member  individually,  a  recovery 
was  adjudged,^^^  although  it  is  said  that,  in  an  action  on  a  spe- 
cial contract  under  an  insurance  of  an  individual  interest,  evi- 
dence would  be  inadmissible  of  a  copartnership  interest  nor  vice 
versa.^^®  Where  two  of  several  plaintiffs,  in  an  action  on  a  pol- 
icy of  insurance  on  a  vessel,  were  owners  of  the  vessel,  and  all 
were  in  copartnership  and  joint  o^\Tiei's  of  the  cargo,  it  was  held 
that  a  sufficient  interest  in  the  plaintiffs  was  shown  to  enable 
them  to  sustain  the  action.^-^^ 

§  945.  Partner — Life  Risk. — Since  a  person  who  has 
advanced  money  has  a  title  to  the  performance  of  the  obligation 
arising  therefrom,  which  the  happening  of  the  contingency  in- 
sured against  might  wholly  or  partially  defeat,  and  since  one 

313  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mieh.  202.  See  Pitney  v, 
GU'R's  Falls  Ins.  Co.,  61  Barb.  (N.  Y.)  33.5. 

^'*  Manhattan  Ins.  Co.  v.  Webster.  60  Pa.  St.  227. 

="'  Wood  V.  Rntland  Mut.  F.  Ins.  Co.,  31  Vt.  552. 

"°  Murray  v.  Colnmbia  Ins.  Co.,  11  Johns.  (N.  Y.)  312;  Peori.a  M.  & 
F.  Ins.  Co.  y.  Hall,  12  Mich.  202,  and  cases  immediately  preceding; 
contra,  Millaudon  v.  Atlantic  Ins.  Co.,  8  La.  557. 

"'  Irving  V.  Excelsior  Ins.  Co.,  1  Bostv.  (N.  Y.)  507. 

"•  Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch  (U.  S.j,  215,  per  Mar- 
shall, J. 

•"  Bulkley  v.  Derby  Fishing  Co.,  1  Conn.  571. 
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may  have  an  insurable  interest  in  another's  life  or  health,  where 
death  or  sickness  would  destroy  or  delay  the  performance  of 
some  obligation  respecting  property  or  services,^^*^  therefore  a 
partner  advancing  his  partner's  share  of  the  capital,^^^  or  one 
who  has  advanced  money  to  aid  a  mining  enterprise,  and 
who  procures  one  of  the  members  of  the  association  to  repre- 
sent him  and  work  in  the  mines  as  his  substitute,  has  an  insur- 
able interest  in  the  latter's  lif  e.^'-^^  And  where  partners  advance 
capital  against  another  partner's  skill,  they  have  an  insurable 
interest  in  the  latter's  life.^-^  And  on  analogous  principles  if 
a  father  agrees  to  relinquish  his  right  to  a  minor  son's  earnings 
in  order  to  enable  him  to  enter  into  a  trading  expedition,  he  ac- 
quires thereby  an  interest  to  a  share  of  its  benefits  and  ad- 
vantages, which  constitutes  a  sufficient  insurable  interest  to 
support  a  policy  on  the  son's  life.  It  also  appeared  in  this  case 
that  the  father  furnished  the  son  with  an  outfit.^^^ 

•**  See'  sec.  888,  herein. 

•*=i  Connecticut  Mut.  L.  Ins,  Co.  v.  Luclis,  108  TJ.  S.  498.  In  Ihis 
case  Mr.  Justice  Field,  in  delivering  the  opinion,  said:  "The  second 
question  presented  for  onr  determination  is  whr-thr-r  Luchs  had  an 
Insurable  interest  in  the  life  of  Dillenberg.  Upon  this  we  have  no 
doubt.  Dillenberg  was  his  partner,  and  had  not  paid  his  promised 
proportion  of  the  capital  of  the  concern.  At  the  time  the  policy  was 
applied  for  he  was  still  in  default,  and  althoncrh  it  inicrht  havp  turned 
out  that  the  actual  amount  due  upon  a  settlement  of  accounts  was 
less  than  the  promised  proportion,  it  was  not  a  matter  definitely  as- 
certained at  the  time.  Besides  what  was  due  to  him  Luchs  was 
interested  in  having  Dillenberg  continue  in  the  partnership.  He  had 
stich  an  Interest,  therefore,  as  took  from  the  policy  anything  of  a 
wagering  character." 

'-^  Trenton  Mut.  L.  &  F.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  (4  Zab.) 
576;  citing  case  under  next  note.  The  court  said:  "But  If  it  be  ad- 
mitted that  an  interest  in  the  life  of  Tan  Middlesworth  on  the  part 
of  Johnson  was  necessary  to  be  shown,  I  thinlj  it  satisfactorily  ap- 
peared that  he  had  such  an  interest.  It  is  clear  that  the  policy 
was  entered  into  not  as  a  cover  for  a  wager,  but  for  the  bona  fide 
purpose  of  securing  Johnson  against  what  he  and  the  company  re- 
garded! as  a  danger  of  real  pecuniary  loss;  the  interest  required  need 
not  be  such  as  to  constitute  the  basis  of  any  direct  claim  in  favor 
of  the  plaintiff  upon  the  party  whose  life  is  insured;  it  is  sufficient 
if  an  indirect  advantage  may  result  to  the  plaintiff  from  his  life." 

»  Valton  V.  National  L.  F.  Assur.  Co.,  20  N.  Y.  32;  22  Barb.  (N.  Y.) 
9;  s.  c.  Angell  on  Insurance,  326.  note. 

«*  Loomis  V.  Eagle  Life  &  Health  Ins.  Co.,  6  Gray  (Mass.),  396. 
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§  94:6.  Part  Owner/^ — A  part  owner  may  insure  his 
individual  interest,  nor  is  it  necessary  to  specify  the  nature  of 
the  same.  It  is  sufftcient  that  the  interest  extends  to  the  amount 
in  question.  ^^*^  So  a  pai-t  owner  of  a  ship,  who  at  the  request  of 
the  other  part  owners  has  made  advances  and  disbursements  for 
the  expenses  of  a  joint  venture,  has  an  insurable  interest  to 
that  extent  for  the  purpose  of  indemnifying  himself. ^^'  In 
another  case  A  agreed  to  sell  to  B,  both  part  owners  in  a  vessel, 
his  share  for  a  certain  sum,  to  secure  the  payment  of  which  B 
agreed  to  give  a  bill  of  sale  for  his  OAvn  share.  Insurance  was 
effected  by  A  on  freight,  after  which  B's  interest  was  sold  by 
the  sheriff.  A  loss  subsequently  occuiTed,  and  it  was  held,  in 
the  absence  of  evidence  that  B  had  fulfilled  his  agreement,  that 
A  still  retained  an  insurable  interest.^"^  So  one  owning  one- 
half  and  hiring  the  other  half  of  a  vessel,  with  a  covenant  to 
pay  a  fixed  sum,  the  value  of  half  the  vessel,  in  ease  of  loss, 
may  procure  insurance  on  the  whole  vessel  as  his  property.^^^ 

§  947.  General  Creditors. — A  creditor  to  receive  the 
proceeds  of  goods  consigned  has  an  insurable  interest  there- 
in,^^°  and  one  who  has  sold  a  stock  of  goods  to  another  may 
have  an  insurable  interest  therein  as  creditor,  where  his  pay  is 
to  depend  by  agreement  upon  the  sales  thereof. ^^-^  And  where 
a  woman,  being  indebted  to  the  insured,  agreed  that  the  debt 
should  be  a  lien  upon  her  lands,  and  she  subsequently  married 
him,  it  was  held  that  he  had  a  valid  insurable  interest  in  her 
property.^^ 

§  948.  Simple  Contract  Creditor  in  Estate  t»t  De- 
ceased   Debtor, — A    simple  contract   creditor  has  an  insur- 

•"  See  sf'c.  fila.  ante. 

**  Lawrence  v.  Van  Home,  1  Calnes  (N.  T.),  276;  Oliver  v.  Greene, 
3  Mass.  1R.3;  Garral  v.  Hauna.  5  Har.  &  .T.  (Md.)  412:  Turner  v.  Bur- 
rows, 8  Wend.  (N.  Y.)  14.5;  affirming  5  Wend.  (N.  Y.)  541. 

•"  International  Mar,  Ins.  Co.  v.  Winsmore  (Pa.),  23  Week.  Not. 
Cas.  204. 

•"  Williams  v.  Insurance  Co,  etc.,  1  Hill  (N.  Y.),  345. 

*"  Oliver  V,  Greene,  3  Mass.  133, 

*^  Hill  V.  Secretan.  1  Bos.  &  P.  315;  Aldrich  v'.  Equitable  Safety 
Ins.  Co,,  1  Wood  &  M,  (C.  C)  272,    And  see  sec,  937  herein. 

**^  Eoos  v.  Merchants'  Mut.  Ins.  Co.,  27  La.  Ann.  409. 

**»  Eohrbach  v,  ^tna  Ins.  Co.,  1  N.  Y.  S.  C.  339. 
Joyce,  Vol,  I,— 69 
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able  interest  in  specific  property  of  the  estate  o£  deceased 
debtor  where  said  estate  may  be  subjected  to  proceedings  in 
rem  for  the  payment  of  debts,  it  being  insufficient  to  satisfy 
the  debts.^^  In  this  case  the  court, per  Coleman,  J., says:  "The 
next  proposition  involves  a  question  new  in  this  state:  Has 
a  creditor  an  insurable  interest  in  a  building,  the  property  of 
the  estate  of  his  deceased  debtor,  which  may  be  subjected  to  his 
debt,  the  personal  property  being  insufficient  to  pay  the  debts  of 
the  estate?  After  much  deliberation  our  conclusion  is,  that  he 
has  an  interest,  which  may  be  insured.  AVe  concede  and 
affirm  that  a  simple  contract  debtor,  without  a  lien  either  stat- 
utory or  contract,  without  a  jus  in  re  or  jus  ad  rem,  owning  a 
mere  personal  claim  against  his  debtor,  has  not  an  interest  in 
the  property  of  his  debtor.  Such  contracts  are  void,  as  being 
■against  public  policy.  We  do  not  think  the  principle  applies, 
after  the  death  of  the  debtor,  as  to  property  liable  for  the  debt, 
and  which,  if  destroyed,  will  result  in  the  loss  of  the  debt.  The 
real  estate,  as  well  as  the  personal  property,  of  a  deceased  debtor 
is  liable  for  his  debts,  but  the  real  estate  cannot  be  subjected  to 
the  payment  of  his  debts  until  after  the  personalty  has  been 
exhausted.  After  the  death  of  the  debtor  the  debt  is  no  longer 
enforceable  in  personam.  The  proceedings  to  reach  the  prop- 
erty of  the  estate  of  the  deceased  debtor  are  in  rem.  The  prop- 
erty of  the  debtor  takes  the  place  of  the  debtor,  and  becomes, 
as  it  were,  the  debtor The  relation  of  debtor  and  cred- 
itor invests  the  creditor  with  an  insurable  interest  in  the  life  of 
his  debtor  to  the  extent  of  his  debt.^^^  It  would  seem,  upon 
like  principles,  that  when  the  property  becomes  directly  subject 
to  proceeding's  in  rem  for  the  satisfaction  of  the  debt,  the  cred- 
itor should  become  invested  •uath  an  insurable  interest  in  the 
property.  Certainly,  if  a  creditor  cannot  obtain  satisfaction  of 
his  debt  from  the  personal  property  of  his  deceased  debtor,  and 
has  a  legal  right,  which  cannot  be  defeated,  to  enforce  its  col- 
lection by  proceedings  in  rem  against  a  building  belonging  to 
the  estate  of  the  deceased  debtor,  and  if  it  be  true  that  the  de- 
struction of  the  building  by  fire  would  immediately  and  neces- 
I 

"•  Creed  v.  Sun  Fire  Office,  101  Ala.  522;  14  S.  Rep.  323. 
«*  Alexander  v.  Sanders,  93  Ala.  345;  9  S,  Rep.  388;  11  Am.  &  Eng. 
Eney.  of  Law,  319. 
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saxilj  result  in  pecuniary  loss,  tlie  loss  being  tlie  direct  conse- 
quence of  the  fire,  the  creditor  has  an  interest  in  the  protection 
of  the  building.  He  has  no  lien  as  in  case  of  a  moi-tgagee,  nor 
such  a  lien  as  the  statute  may  confer  on  an  attaching  or  execu- 
tion creditor,  but  his  right  to  subject  the  specific  property  to 
his  debt  invests  him  with  an  interest  but  little  less,  if  any,  than 
that  of  the  attaching  or  execution  creditor  or  mortgagee. 
....  Other  reasons  might  be  given,  but  we  are  of  opinion 
these  are  sufficient  to  show  that  the  creditor  of  a  deceased 
debtor,  whose  estate  is  insufficient  to  pay  the  debts,  has  an  in- 
surable interest  in  the  property  of  the  estate  which  may  by  law 
be  subjected  to  proceedings  in  rem  to  the  payment  of  the  debts. 
The  recovery  cannot  exceed  the  amount  of  the  insurable  inter- 
est." ^^^  It  was  also  held  in  this  case  that  a  creditor  has  an 
interest  in  a  deceased  debtor's  estate,  although  subject  to  the 
widow's  dower  and  homestead  rights.^^^ 

§  949.  Creditors  as  Assignees. — A  creditor  of  an  as- 
sured may  lawfully  become  the  owner  of  such  insurance  to  an 
extent  requisite  to  protect  him  from  ultimate  loss  of  his  de- 
mand.^'^  So  a  creditor  to  whom  has  been  assigned  a  mortgage 
with  other  securities  to  more  than  twice  the  amount  of  his  debt 
has  a  certain  and  definite  interest  in  the  mortgaged  property, 
susceptible  of  being  affected  by  loss  of  fire,  and  therefore  in- 
surable.^^^  And  where  a  supercargo  assigns  his  commissions, 
in  case  of  his  death  during  the  voyage,  to  a  creditor  for  the  pay- 
ment of  a  debt,  the  assignee's  interest  in  the  voyage  is  insur- 
able. ^^^ 

§  950.      Creditor  Attacliing  or  Levying-  Execution. — A 

creditor  in  whose  behalf  an  attachment  is  made  or  an  execution 
levied  has  an  insurable  interest  in  the  property  so  attached  or 
levied  upon,  not^vithstanding  any  claim  which  they  might  have 

"»  11  Am.  &  En?.  Ency.  of  Law,  530. 
"'  Creed  v.  Sun  Fire  Office,  101  Ala.  522;  14  S.  Eep.  323. 
»"  Scbonfieia  v.  Turner,  7  L.  R,  Annot,  189;  75  Tex.  324;  19  Ins. 
L.  .1.  238;  12  S.  W.  Rep.  026. 
»"  Insurance  Co.  v.  Woodruff.  26  N.  J.  L.  (2  Dutch.)  541. 
*"  Wills  V.  Philadelphia  Ins.  Co.,  9  Serg,  &  R.  (Pa.)  103. 
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for  loss  against  the  officer  making  such  attachment  or  levy,  foi 
the  law  does  not  require  tliem  to  pursue  the  latter  remedy 
which  is  purely  personal,  but  pennits  them  to  look  to  the 
property  itself.'^"**^  But  a  policy  taken  out  by  a  debtor  on  his 
property,  at  his  own  expense,  is  a  policy  on  his  own  interest, 
and  not  on  that  of  an  attaching  creditor.^'*^ 

§  951.  Attaching:  Creditor  must  Insure  his  Interest. — 

Although  an  attaching  creditor  has  an  insurable  interest  in 
property  attached,  yet  he  must  insure  such  interest,  and  cannot 
avail  himself  of  the  debtor's  insurance  against  sureties  by  as- 
signment of  the  debtor  and  a  mortgagee,  even  though  aii  ex- 
cess of  money  over  their  claims  be  in  the  sureties'  hands;  for 
there  is  no  privity  of  contract  or  estate  between  such  creditor 
and  them,  for  the  assignees  in  such  case  hold  by  a  new  and 
original  contract. ^*^ 

§  952.  Judgment  Creditor. — It  is  held  in  Pennsyl- 
vania that  inasmuch  as  a  judgment  made  there  is  a  general  and 
not  a  specific  lien,  a  judgment  creditor  has  no  insurable  interest 
in  the  specific  property  of  his  debtor. ^^^  Again,  in  a  Xew  York 
case  the  real  estate  of  the  debtor  was  sold  under  the  judgment, 
and  bid  in  by  the  creditor,  and  it  was  declared  that  he  was  en- 
titled to  the  insurance  money  where  the  loss  occurred  after  the 
sale,  but  otherwise  the  debtor  would  have  been  entitled  to  the 
amount,  as  he  would  also  have  been  had  he  redeemed  the  prop- 
erty.^** But  in  a  federal  case  it  is  held  that  a  judgment  cred- 
itor has  an  insurable  interest  in  the  property  of  his  debtor;  but 
that  he  cannot  recover  from  the  insurer,  upon  an  injury  there- 
to, as  for  a  loss  to  himself,  unless  he  also  shows  that  the  judg- 
ment debtor  has  not  sufficient  property  left  out  of  which  the 
judgment  can  be  satisfied.^*^     And  in  another  case  in  Xew 

="  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132,  per  Story,  J.; 
Springfield  F.  &,  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  (4  Hand)  309. 

^"  Donnell  v.  Donnell,  86  Me.  518;  30  Atl.  Eep.  67. 

»«  Donnell  v.  Donnell.  86  Me.  518;  30  Atl.  Rep.  67;  43  N.  Y.  389; 
Mickles  v.  Rochester  City  Bank,  11  Paige  Ch.  (N.  Y.)  118. 

343  Grevemeyer  v.  Southern  Mut.  F.  Ins.  Co.,  62  Pa.  St.  340;  1  Am. 
Rep.  420. 

'■"  Mickles  v.  Rochester  City  Bank,  11  Paige  Ch.  (N.  Y.)  118. 

»«  Spare  v.  Home  Mut.  Ins.  Co.,  8  Saw.  618;  15  Fed.  Rep.  707. 
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York  it  was  declared  that  such,  creditor  has  an  insurable  inter- 
est where  the  judgment  constituted  a  lien  upon  tlie  property.^'*'^ 

§  953.  Creditor  in  Life  of  Debtor. — It  is  well  set- 
tled that  a  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor,^^  even  though  the  debtor  be  an  infant  ;^'*^  and  the  pol- 
icy may  be  effected  by  the  creditor  even  without  the  debtor's 
consent,^'*^  or  without  an  agreement  with  him  or  agency  for 
hun,^-^^  and  such  interest  continues,  although  the  statute  of  lim- 
itations would  have  barred  an  action  on  the  debt  if  pleaded  be- 
fore the  debtor's  death.^^-^  So  an  indebtedness  on  a  promissory 
note  barred  by  the  statute  of  limitations  constitutes  an  insur- 
able interest,^^^  but  if  the  note  be  given  for  a  debt  which  the 
law  declares  void,  such  as  a  gambling  debt,  it  will  not  give  an 
insurable  interest. ^''^  So  advancements  to  another  to  start  him 
in  business,  when  repajmient  is  to  be  made  out  of  the  profits, 
give  an  insurable  interest.^^^  So  a  creditor  of  a  finn  has  an  in- 
surable interest  in  the  life  of  one  of  the  partners,  even  though 
the  estate  of  both  partners  be  solvent ;^^^  and  one  who  has  ad- 
vanced money  to  further  a  mining  enterprise  of  which  he  is  a 
member,  and  subsequently  assigns  all  his  right,  title,  and  inter- 

'"  Rohrback  v.  GermaDia  F.  Ins.  Co.,  62  N.  Y.  117, 

**^  Rawls  V.  American  M.  L.  Ins.  Co.,  27  N.  Y.  282;  84  Am.  Dec. 
280;  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  35;  22  Am.  Rep.  180; 
Succession  of  Hearing,  2G  La.  Ann,  32G;  Fitzgerald  v,  Hartford  L. 
&  Ann.  Ins,  Co.,  5G  Coun,  116;  13  Atl,  Rep,  673;  American  etc.  Ins, 
Co.  V.  Robertshaw,  26  Fa,  St,  189;  Trenton  Mut,  L.  &  F,  Ins,  Co.  v. 
Johnson,  24  N,  J,  L,  (4  Zab,)  576;  Godsall  v,  Boldero,  9  East,  72; 
Parks  V,  Connecticut  Ins.  Co.,  26  Mo,  App.  511;  Hoyt  v.  New  York 
L.  Ins.  Co.,  3  Bosw.  (N.  Y.)  440;  Deering's  Annot,  Civ,  Code,  Cal..  sec. 
2763. 

848  p.jyers  V.  Gregg.  5  Rich.  En.  rs.  C.)  274. 

"'  Succession  of  Hearing,  26  La.  Ann.  32.  See  Anderson  v,  Edie, 
cited  in  Farlc  on  Insurance,  432. 

^  Ferguson  v.  Massachusetts  Mut.  L.  Ins.  Co.,  102  N,  Y.  647;  32 
Hun  (N,  Y.),  306, 

="  Rawls  V.  American  M,  L.  Ins,  Co.,  27  N.  Y,  282;  36  Barb,  (N.  Y.) 
857;  84  Am,  Dec,  280. 

'^  Mowryv.  Home  Life  Ins.  Co..  9  R.  I.  346. 

•"  Divyder  v.  Edie,  cited  in  2  Park  on  Insurance,  7th  ed.,  639. 

»"  Bevin  v.  Connecticut  Ins.  Co.,  23  Conn.  244. 

•"  Morrell  v.  Trenton  etc.  Ins.  Co.,  .10  Cush.  (Mass.)  282;  57  Am. 
Dec.  92. 
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est  tlierein,  witli  all  Lis  right  to  the  money  advanced,  to  an- 
other, he  has  an  insurable  interest  in  that  other's  life.^^^  It  is 
not,  however,  essential  to  the  validity  of  a  policy  of  life  insur- 
ance issued  to  one  person  on  the  life  of  another  that  the  person 
obtaining  such  policy  be  a  creditor  of  the  one  whose  life  is  in- 
sured.^^ 

§  954.  Same  Subject — Wagrer  Policy — Amount  Re- 
coverable. —  A  creditor  is  sometimes  made  a  beneficiary, 
and  is  bound  by  contract  to  pay  the  premiums. ^^^  Sometimes 
the  insurance  is  taken  out  for  the  use  and  benefit  of  the  creditor 
in  a  certain  amount,  and  for  the  use  and  benefit  of  the  life  in- 
sured in  an  additional  sum.^^^  Again,  the  creditor  may  become 
the  absolute  assignee  of  the  original  policy,^^*^  or  the  assign- 
ment may  be  made  merely  as  a  collateral ;^''-^  or  the  insurance 
may  be  made  for  the  debt  of  a  sum  in  excess  thereof,  and  the 
balance  to  inure  for  the  benefit  of  the  debtor's  family  or  repre- 
sentatives f^^  or  the  debtor  may  pay  the  premiums,  and  the  pol- 
icy be  issued  under  circumstances  which  evidence  a  mere  secur- 
ity for  the  debt.^^^  These  considerations  are  important  upon 
the  questions  of  the  right  of  the  creditor  or  the  debtor's  repre- 
sentative to  the  insurance  money,  and  also  upon  the  issue 
whether  the  policy  is  a  wager,  and  the  extent  of  the  creditor's 
insurable  interest.  Thus,  premiums  paid  are  declared  to  be 
proper  items  to  make  up  the  insurable  interest.^^^      So  money 

»'  Hoyt  V.  New  York  L.  Ins.  Co.,  3  Bosw.  (N.  Y.)  440. 
8"  Hoyt  V.  New  York  etc.  Ins.  Co.,  3  Bosw.  (N.  Y.)  440. 
'"  So  <3one  in  Amick  v.  Butler's  Admr.,  Ill  Ind.  578;  9  West.  Rep. 
842. 
^»  So  done  in  Trenton  Mut.  L.  &  F.  Ins.  Co.  v.  Johnson.  24  N.  J. 

576. 

»«>  Lewy  V.  Gillard.  76  Tex.  400:  13  S.  W.  Rep.  304;  Cawtborn  v. 
Perry.  76  Tex.  383;  13  S.  W.  Rep.  268.  See  Crotty  v.  Union  Mut.  L. 
Ins.  Co.,  144  U.  S.  621;  12  Sup.  Ct.  Rep.  749;  21  Ins.  L.  J.  645, 

»«i  Helmetage  v.  Miller.  76  Ala.  183;  52  Am.  Rep.  316. 

">«'  American  L.  &  H.  v.  Robertsliaw,  2  Casey  (26  Pa.),  189. 

'•^  See  Courtenay  v.  Wright,  2  Giff.  337;  Knox  v.  Turner.  39  L.  J. 
Cli.  750;  5  L.  B.  Ch.  515;  Morland  v.  Isaac,  20  Beav.  389. 

»<^  Grant  v.  Kline,  115  Pa.  St.  618;  9  Atl.  Rep.  150;  Cawthorn  v. 
Perry,  76  Tex.  383;  13  S.  W.  Rep.  268;  Cooper  v.  Weaver's  Admr. 
(Pa.),  11  Atl.  Rep.  780;  Lewy  v.  Gillard.  76  Tex.  400;  13  S.  W.  Rep. 
304. 
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paid  by  tlie  creditor  for  funeral  expenses  of  tbe  debtor,  in  ac- 
cordance with  an  agreement  made  with,  the  insured  before  his 
death,  may  be  included.^^^  The  question,  however,  as  to  the 
amount  the  creditors  are  entitled  to  recover  will  be  considered 
hereafter.  If  a  creditor  causes  his  debtor's  life  to  be  insured  for 
a  sum  largely  in  excess  of  any  loss  that  he  can  possibly  sutler 
by  the  death  of  such  person,  the  presumption  is  that  the  policy 
is  a  wager  policy  and  invalid.^*'*'  But  a  policy  for  three  thou- 
sand dollars  to  protect  a  debt  of  one  hundred  dollars  was  held 
not  a  wager  policy  where  the  insured  debtor  was  a  man  in  good 
health,  Avith  an  expectancy  of  life,  according  to  the  Carlisle 
tables,  of  tw^enty-six  years,  for  which  period  the  assessments 
and  annual  dues,  with  interest,  would  have  amounted  to  a  much 
larger  sum  than  the  amount  of  the  policy,  and  it  was  held  that 
a  recovery  could  be  had  although  the  insured  only  lived  a  few 
years.  ^''" 

§  955.      Owner  of    Goods  Concealed  from  Creditors. — 

Tlie  owner  of  goods  concealed  from  his  creditors  has  an  insur- 
able intea-est  therein.^''^ 

•«  Shaffer  v.  Spangler,  144  Pa.  St.  223;  22  Atl.  Rep.  865. 

«'»  Guardian  Mut.  L.  Ins.  Co.  v.  Hogan,  80  111.  3.5;  22  Am.  Rep.  180; 
Cooper  V.  Weaver's  Admr.  (Pa.),  11  Atl.  Pvep.  780;  Mitchell  v.  Union 
Ins.  Co.,  48  Me.  104. 

«"  Ulrich  V.  Reinoehl,  143  Pa.  St.  238;  22  Atl.  Pep.  8G2;  13  L.  R. 
Annot.  433;  Cooper  v.  Schaeffer,  20  Week.  Not.  Cas.  123;  11  Atl.  Rep. 
548:  Shaffer  v.  Spangler.  144  Pa.  St.  223;  22  Atl.  Rep.  805:  Grant  v. 
Kline,  115  Pa.  St.  618;  9  Atl.  Rep.  150.  In  this  case  the  debt  as 
claimed  by  the  administrators  was  two  hundred  and  fourti^en  dol- 
lars; but,  as  claimed  by  the  creditor,  seven  hundred  and  forty-three 
dollars.  The  debtor  was  sixty-years  old,  and  in  good  health.  It  did 
not  appear  what  was  his  expectation  of  life.  The  policy  was  declared 
not  a  wager,  and  the  court  said:  "Speaking  for  myself,  it  may  be  that 
a  policy  taken  out  by  a  creditor  on  the  life  of  his  debtor  ought  to  be 
limited  to  the  amount  of  the  debt  with  interest  and  the  amount  of 
premiums  with  interest  thereon,  during  the  expectancy  of  life  as 
shown  by  the  Carlisle  tables.  This  view,  however,  has  never  yet 
been  adopted  by  this  court  in  any  adjudicated  case":  See  Cooper  v. 
Weaver's  Admr.  (Pa.),  11  Atl.  Rep.  780;  Mitchell  v.  Union  Ins.  Co.. 
45  Me.  104.  Creditor  on  life  of  his  debtor,  when  declared  a  mere 
wager:  GO  Am.  Rep.  729. 

•"^  Goutstart  v.  Royal  Ins.  Co.,  1  Fost.  &  F.  27G.  See  Seron  v.  Wil- 
marth,  9  Allen  (Mass.),  382. 
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§  956.  One  Whose  Goods  are  Levied  on. — One  whose 
goods  are  levied  on  has  an  insurable  interest,  even  though  the 
officers  have  actual  possession  thereof. ^*^^ 

§  957.  Insolvent  —  Life  Risk. — Insolvency  does  not 
destroy  the  right  of  a  man  to  insure  his  life  for  the  benefit  of. 
his  "wife  and  children.  The  fact  that  he  is  insolvent  at  the  time 
of  assigning  for  their  benefit  a  policy  previously  taken  out  is 
not  proof  of  fraud.^"° 

§  958.  Insolvent  Debtor  —  Property. — An  insolvent 
debtor  in  possession  of  the  goods  has  an  insurable  interest  there- 
in, not\^dthstanding  they  have  vested  in  the  provisional  as- 
signee.^^^ 

§  959.      OflScer  Serving  Attachment  or  Making  Levy. 

Such  officer  in  such  case  has  an  insurable  interest  in  goods  un- 
der his  charge.^'"  But  where,  by  virtue  of  a  warrant  issued  by 
the  district  court,  a  marshal  seized  a  vessel  and  kept  possession 
of  her  until  determination  of  the  case,  it  was  held  that  he  had 
no  right  to  effect  an  insurance  thereon  at  the  expense  of  either 
party  without  their  consent.^"^  The  court  in  this  case  said:  "It 
is  obvious  from  the  statement  already  given  that  the  equities  of 
the  case  are  strongly  with  the  libelant,  but  I  am  of  the  opinion 
that  the  marshal  had  no  authority  to  effect  insurance  on  the 
vessel  at  the  expense  of  either  party  without  their  consent. 
....  ISTo  case  has  been  cited  where  it  has  been  held  that  the 
sheriff  is  the  agent  of  either  party  for  the  purpose  of  effecting 
insurance  upon  property  attached  and  in  his  custody,  and  it  is 
believed  that  no  such  case  can  be  found.  Want  of  authority  is 
the  foundation  difficulty  in  the  way  of  the  libelant,  and  it  is 
one  which  courts  of  justice  cannot  remove.  Property  seized 
under  process  from  the  admiralty  is  within  the  control  of  the 

*»  Franklin  Ins.  Co.  v.  Findlay,  6  Whart.  (Pa.)  483.  See,  also, 
Stephen  v.  Illinois  Mut.  Ins.  Co.,  43  111.  327;  Cone  v.  Niagara  F.  Ins. 
Co.,  60  N.  Y.  619. 

*">  McCutcheon's  Appeal,  09  Pa.  St.  133. 

»"  Marks  v.  Hamilton,  16  Jur.  152;  7  Ex.  323;  21  L.  J.  Ex.  109. 

"»  White  v.  Madison,  26  N.  Y.  117. 

«»  Burke  v.  Brig  M.  P.  llich,  1  Cliff.  CC.  C.)  509. 
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court,  and  in  general,  where  there  is  clanger  of  irreparable  I033 
during  the  pendency  of  the  suit,  it  is  ordered  to  be  sold  and  the 
proceeds  placed  in  the  registry  of  the  court.  That  power  is 
liberally  exercised  by  the  court,  so  that  in  most  cases  where 
there  is  any  real  embarrassment  the  marshal  is  relieved  from 
extraordinary  responsibility.  Notwithstanding  the  seizure,  the 
owner  may  insure  if  he  sees  fit,  and  if  he  elects  not  to  do  so,  the 
marshal  is  only  responsible  for  such  reasonable  care  and  dili- 
gence as  is  imposed  on  him  by  law." 

§  960.  Lessor. — A  lessor  may  insure  his  interest  in 
the  buildings  or  other  property  leased,^^^  and  a  lessor  on  ground 
rent  who  has  entered  for  arrears,  has  an  insurable  interest.^ '^ 
So  has  a  landlord  in  goods  of  his  tenant  which  are  liable  to  dis- 
tress ;^^^  and  the  lessor  may  agree  to  keep  the  property  insured 
for  the  lessee's  benefit,  there  being  an  agreement  to  sell  to 
him.^'^'^  And  in  case  of  an  option  of  the  lessee  to  purchase,  the 
owner  may  recover  the  loss,  the  option  not  having  been  exer- 
cised;^'^ and  even  if  the  lessee  has  purchased,  he  cannot  compel 
the  lessor  to  turn  over  the  surrender  value  of  an  existing  pol- 
icy,^^^  for  a  policy  taken  out  by  the  lessor  does  not  inure  to  the 
lessee's  benefit,^^°  unless  there  be  an  express  stipulation  to  that 
effect,^^^  or  the  pledge  be  taken  out  for  the  lessee's  benefit,  and 
the  option  to  purchase  has  been  exercised.^^^  It  is  held  that  a 
lease  with  the  privilege  of  purchase  by  the  lessee  operates  if  the 
option  be  exercised  as  a  change  of  title  voiding  the  lessor's  pol- 
iey.^^  So  a  lessor  in  possession,  under  a  claim  of  ownership 
under  a  title  acquired  by  an  act  which  constitutes  a  trespass 
against  the  lessees,  may  recover  on  an  insurance  procured 
thereon  by  him,  and  the  insurers  cannot  dispute  the  lessor's  in- 

"«  Sherwr.od  v.  Harral,  39  Conn.  33.':  Ely  v.  Ely,  SO  111.  532. 
•"  Miltonberger  v.  Beacon,  9  Pa.  St.  198. 
»"  Columbia  Ins.  Co.  v.  Coopor,  50  Pa.  St.  331. 
•"  Wilbour  V.  Trows  etc.  Co..  1  N.  Y.  St.  Rep.  231. 
»"  Hand  v.  Williamsburgh  City  F.  Ins.  Co.,  57  N.  Y.  41, 
"»  Wilbour  T.  Trows  etc.  Co.,  1  N.  Y.  St.  Rep.  231. 
"•  Leeds  v.  Cheetham,  1  Sim.  146;  Ely  v.  Ely,  80  111,  532. 
•»»  Wilbour  V.  Trows  etc.  Co..  1  N.  Y.  St.  Rep.  231. 
«"  Gilbert  v.  Porter,  28  Ohio  St.  276. 

»"  Fire  Assn.  of  Philadelpbia  v.  Fleming  (Tex.  1892),  19  S.  W.  Rep. 
793. 
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terest  by  evidence  of  sucli  fact;^^^  and  the  lessors  have  an  in- 
surable interest  in  a  building,  the  title  to  which  has  become 
vested  in  the  lessors,  after  the  expiration  of  the  term,  such 
building  having  been  erected  bv  the  lessees  under  the  condi- 
tions of  the  lease,  which  contained  no  reservation  of  a  right  of 
the  lessees  to  remove  it.^^^  A  covenant  that  the  lessor  insure 
runs  with  the  land  where  the  money  realized  is  to  be  expended 
in  rebuilding.^^^  An  agi'eement  between  the  lessee  and  lessor 
that  the  amount  of  insurance  and  premium  be  shared  betweeai 
them  in  case  of  loss  does  not  destroy  the  lessee's  right  to  recover 
the  full  insurance.^^'^ 

§  961.  Lessee — Sublessee. — A  lessee  has  an  insurable 
interest  in  the  property  leased.^^  So  a  leasehold  interest  in 
real  estate  is  insurable,  and  a  sublessee  by  parol  may  insure.^^^ 
Thus,  where  a  person  has  erected  ma,ohinery  and  made  im- 
provemeoats  on  the  premises  of  whi.ch  he  is  sublessee,  he  has 
an  insurable  interest  in  the  property  therein,  which  he  retains 
connection  therewith  until  the  fire,  although  his  lessor  sells  the 
premises  to  others  who  enter  into  possession.^^"  So  an  option  of 
the  lessee  to  purchase  is  an  insurable  interest  ;^^*^^  but  the  lessee 
cannot,  -uiiless  there  be  an  agreement  or  covenant  therefor,  in- 

»**  New  York  v.  Brooklyn  etc.  Ins.  Co.,  41  Barb.  (N.  Y.)  231. 

*»»  New  York  v.  Hamilton  Ins.  Co.,  10  Bosw.  (N.  Y.)  537.  See,  also, 
Mayor  etc.  v.  Exchanpe  F.  Ins.  Co.,  3  Abb.  App.  Dec.  (N.  Y.)  261;  0 
Bosw.  (N.  Y.)  424;  34  How.  Pr,  (N.  Y.)  103;  Miltonberger  v.  Beacon. 
9  Pa.  St.  198. 

^  Simons  v.  Van  Ingess,  80  Pa.  St.  330;  Thomas  v.  Vonkapff,  6  Gill 
&  J.  (Md.)  372. 

«"  Home  Ins.  Co.  v.  Gibson,  72  Miss.  58;  24  Ins.  L.  J.  458;  17  S. 
Rep.  13. 

^'  Imperial  F.  Ins.  Co.  v.  Murray,  73  Pa.  St.  13;  Tongue  v.  AVit- 
well,  31  Md.  302;  Sherwood  v.  Harrall,  39  Conn.  333;  Allen  v.  Sun 
Mut.  Ins.  Co.,  36  La.  Ann.  767;  Mitchell  v.  Home  Ins.  Co.,  -32  Iowa, 
421;  Laurent  v.  Chatham  F.  Ins.  Co.,  1  Hall  (N.  Y.),  41;  Fowls  v. 
Springfield  F.  &  M.  Ins.  Co.,  122  Mass.  191;  Lawrence  v.  St.  Marks 
F.  Ins.  Co.,  43  Barb.  (N,  Y.)  479;  Fletcher  v.  Connecticut  Ins.  Co.. 
18  Pick.  (IMasR.)  419:  Philadelphia  Tool  Co.  v.  British  American  Assur. 
Co.,  132  Pa.  St.  236;  25  Week.  Not.  Cas.  370. 

»»  Fowle  V.  Springfield  F.  &  M.  Ins.  Co.,  122  Mass.  191. 

»"  Georgia  Home  Ins.  Co.  v.  Jonas,  49  Miss.  80;  Nibk)  v.  North 
American  Ins.  Co..  1  Sand.  CN.  Y.)  .5.11. 

••"a  Creighton  v.  Homestead  F.  Ins.  Co.,  17  Hun  (N.  Y.),  78. 
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sure  the  lessor's  interest. ^^^  So  a  lessee  of  land  for  a  term  of 
years  who  erects  a  building  thereon,  with  the  right  reserved  to 
remove  the  same,  is  the  absolute  owner  thereof,  and  may  insure 
it  as  sueli,  and  is  not  bound  to  disclose  the  extent  of  his  interest 
in  tbe  land,  although  the  policy  pro\ddes  that  if  the  interest  be 
a  leasehold  or  other  interest  not  absolute,  it  must  be  so  stated 
and  expressed  in  the  policy.^^^  And  where  the  lessee  of  a  plan- 
tation builds  a  gin-house  thereon,  under  an  agreement  that  his 
lessor  shall  buy  the  gin-house  at  the  close  of  the  lease  at  a  price 
to  be  then  agreed  on,  the  lessee  is  the  owner,  and  has  an  insur- 
able interest  therein,  so  as  to  recover  on  a  loss  occurring  during 
the  lease.^^^  But  it  is  held  that  a  holder  of  a  leasehold  interest 
must  specially  disclose  his  interest  where  he  insures  in  a  mutual 
company.^^^  The  lessee  may  covenant  to  insure  for  the  bene- 
fit of  the  lessor,  and  this  qualifies  the  covenant  for  rent,  and 
the  obligation  terminates  with  the  destruction  of  the  prop- 
erty.^^^  And  while  the  lessee  may  ordinarily  describe  the  prop- 
erty as  his  own,^^^  yet  in  such  case  a  policy  in  his  own  name  is 
not  a  performance  of  the  coven  ant. ^^^  A  lessee  who  has 
agreed  to  insure  the  premises  for  a  certain  sum,  and  who  de- 
scribes the  property  as  "his  building,"  may  recover  to  the 
amount  insured.^^^  If  the  lessor  takes  out  a  policy  for  the  les- 
see's benefit,  the  latter  may  claim  the  amount  thereof,  the  op- 
tion to  purchase  being  exercised.^^^  And  where  the  lessee  takes 
out  a  policy  in  the  lessor's  name,  payable  to  himself,  intending 
to  insure  for  the  benefit  of  both,  and  thereafter  assigns  the  pol- 
icy to  the  lessor,  the  latter  may  recover.  It  appeared  in  this 
case  that  there  was  an  option  to  purchase  and  that  the  policy 
"was  taken  by  the  lessee  in  view  of  certain  contemplated  im- 

^'^  Hidden  v.  Slater  F.  Ins.  Co.,  2  Cliff.  (C.  C.)  2G6. 

*"=  Hope  etc.  Ins.  Co.  v.  Brolasl^ey,  3.5  Pa.  St,  2S2;  Fletcher  v.  Com- 
monwealth Ins.  Co.,  18  Piclv.  (Mass.)  419. 

»=^  Allen  V.  Sun  Mvit.  Ins.  Co.,  36  La.  Ann.  767. 

"♦  Mutual  Assurance  Co.  v.  Mahan,  5  Call.  (Va.)  517. 

SM  whitaker  v.  Hawley,  25  Kan.  674;  37  Am.  Rep.  277.  See  ns  to 
discharge  of  lessee's  covenant  to  pay  insurances,  Quincy  v.  Carpen- 
ter. 135  Mass.  102. 

«°^  Fowle  V.  Springfield  F.  &  M.  Ins.  Co.,  122  Mass.  191. 

«"  Keteltas  v.  Coleman,  2  E.  D.  Smith  (N.  Y.),  408. 

»»'  Lawrence  v.  St.  Marks  F.  Ins.  Co.,  43  Barb.  (N.  Y.)  479. 

•»»  Gilbert  v.  Post,  28  Ohio  St.  270. 
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provemeoits  wliich  lie  never  made.^^"  If  tlie  lessee  cavenant  to 
procure  insurance  he  may  become  liable  for  damages  sustained 
if  lie  neglects  to  perform  his  covenant."*"^  A  homestead 
lessee  may  insure  where  he  has  made  improvements.^"^  "Where 
the  lessees  of  a  colliery,  whose  lease  required  them  to  return 
the  property  in  good  order  at  the  end  of  the  term,  effected  an 
insurance  on  the  coal-breaker,  shafting,  etc.,  "this  to  insure  all 
their  working  interest,"  and  the  slope  fell  in,  and  after\vard  the 
breaker,  shafting,  etc.,  were  burned,  it  was  held  that  they  could 
recover  the  value  of  the  property,  although  by  such  falling  in 
their  working  interest  was  of  less  value  than  the  amount  in- 
sured, and  that  their  insurable  interest  was  the  value  of  the 
property  they  were  bound  to  replace.^"*  If  a  tenant  violates 
the  conditions  of  a  policy  of  fire  insurance,  although  without 
the  knowledge  of  the  owner,  it  is  void,'^*'^  and  surrendering  the 
possession  upon  notice,  or  otherwise  yielding  up  the  premiums, 
terminates  the  lessee's  interest.'*"^ 

§  962.  Purchaser  from  Lessee. — Where  one  purchases 
hay  from  the  lessee,  which  the  latter  has  covenanted  to  feed  to 
stock  and  not  to  sell  without  the  lessor's  consent,  such  pur- 
chaser acquires  thereby  no  insurable  interest  in  the  hay,  even 
though  he  enters  into  possession  of  the  premises,  intending  to 
make  that  use  of  the  hay  which  the  lease  requires.^°^ 

§  963.  Tenant  at  Suflferance. — "Where  possession  is  held 
by  virtue  of  a  contract,  which  provides  that  upon  failure  to 
perform  certain  conditions  the  agreement  shall  become  void, 
the  holding  becomes  merely  that  of  a  tenant  at  sufferance,  and 
the  insurable  interest  ceases  upon  nonperformance  of  said  terms 
and  surrender  of  possession  upon  notice  to  quit.^''^ 

*^  Hand  v.  Williamsbursrh  City  F.  Ins.  Co.,  57  N.  Y.  41. 

*"  Hey  v.  Wyche,  12  L.  J.  Q.  B.  83;  Charles  v.  Altin,  15  Com.  B.  46, 
65;  Ptlione  v.  Gale,  12  Minn.  54;  Gregory  v.  Wilson,  9  Hare.  683;  Doe 
V.  Peck,  1  Bam.  &  Adol.  428;  Ex  parte  Bateman,  20  Jur.  265. 

*»  Creech  v.  Richards,  76  Ga.  36. 

«*  Imperial  F.  Ins.  Co.  v.  Murrny.  73  Fa.  St.  13, 

*">  Stein metz  v.  Franklin  Ins.  Co.,  6  Pa.  St.  21. 

<"»  Birmingham  v.  Empire  Ins.  Co.,  42  Barb.  (N.  Y.)  457. 

*"  Heald  t.  Builders'  Ins.  Co.,  Ill  Mass.  38. 

**  Birmingham  v.  Empire  Ins.  Co.,  42  Barb.  (N.  Y.)  457. 
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§  964.  Life  Tenant. — One  in  possession  for  life  of  a 
building  wiiicli  lie  has  agreed  with  the  owner  to  care  for,  re- 
pair, keep  insured,  and  paj  the  taxes,  has  an  insurable  interest 
therein.^^  So  a  husband  in  possession  of  land  and  the  build- 
ings erected  thereon,  and  to  whom  his  w^ife  gives  a  life  estate 
therein,  remainder  to  the  wife,  has  an  insurable  interest  in  the 
premises.*"  And  if  the  life  tenant  insures  the  buildings  in  his 
own  right,  and  independent  of  any  agreement  with  the  remain- 
derman, the  insurance  money  inures  to  his  benefit  ;^^^  certainly, 
to  the  extent  of  his  interest,  although  this  case  goes  farther,  and 
holds  him  entitled  to  the  entire  sum  to  use  in  repairing,  rebuild- 
ing, or  not,  as  he  may  choose.  It  is  held  not  obligatory  upon 
a  life  tenant  to  insure  and  apply  the  amount  received  to  rebuild- 
ing the  property  destroyed,*^^  yet  it  is  held  that  a  life  tenant 
must  restore  an  insured  building  if  injured  by  fire.*^^  Al- 
though one  holds  a  life  estate  only  and  declares  in  his  proofs  of 
loss  that  he  owns  the  property,  this  is  not  such  a  false  swearing 
as  precludes  a  recovery,  where  he  attaches  to  the  deposition,  as 
a  part  thereof,  a  copy  of  the  deed  under  which  he  claims,  and 
which  shows  the  nature  of  his  interest  to  be  a  life  estate.^^^ 

§  965.  Remainderman. — A  remainderman  has  an  insur- 
able interest  in  the  buildings,  especially  where  he  is  in  posses- 
sion, and  in  the  latter  case  he  may  insure  even  before  the  recon- 
veyance of  the  life  estate.^^^ 

§  966.  Tenant  for  Life  and  Remainderman  Joining 
in    Insurance. — In   such   case   each    has  a   like   interest  in 

*»  Berby  v.  Aiiu-rifan  C.  Ins.  Co.,  30  N.  Y.  St.  Rep.  53.  See  Cross 
V.  National  F.  Ins.  Co.,  l.'>2  N.  Y.  133;  43  N.  Y.  St.  Rep.  4S2;  30  N.  E. 
Rep.  390;  21  Ins.  L.  J.  571;  Kearney  v.  Kearney.  17  N.  J.  Eq.  005; 
Bronc:h  v.  Hig-ins,  2  Gratt.  (Va.)  408. 

*">  Redfield  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  354, 

*"  Tiaxall  V.  Shipppn   1  Leiirli  (Ta.).  437. 

*^  Home  Ins.  Co.  v.  Field.  42  111.  A  pp.  392;  24  Chi.  Leg.  News.  122. 

"'  Brough  V,  Higgins,  2  Gratt.  (Va.)  408. 

*'*  Andes  Ins.  Co.  v.  Fish,  71  111.  G20. 

"'  Redfield  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  354;  15  Am.  Dec. 
424.  See  Kearney  r.  Kearney,  17  N.  J.  Eq.  505;  Brough  v.  lligginsi 
2  Gratt.  (Va.)  408:  Fireman's  Ins.  Co.  y.  Drake,  2  B.  Mon.  (Ky.)  47; 
Curry  v.  Connecticut  Ins.  Co.,  10  Pick.  (Mass.)  535. 
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the  amount  of  insurance,  where  the  building  or  insured  ^rop- 
ertj  is  entirely  destroyed,  as  they  had  in  such  property.'*^^ 

§  967.  Tenant  Per  Autre  Vie — Life  Risk. — A  tenant 
holding  property  or  estates  during  the  life  of  another  has  an  in- 
surable interest  in  the  latter's  life.^-'-'^ 

§  968.     Tenant  in  Common. — A  tenant  in  common  has  an 

insurable  interest  to  the  extent  of  his  interest  in  the  property ,*-^^ 
and  such  tenant  may  claim  from  his  contenants  his  share  of  the 
insurance  money  realized  under  a  lease  of  tlie  entire  property"^-^^ 
and  where  such  tenant  purchases  his  cotenant's  interest,  and 
pays  the  consideration  therefor,  he  has  an  insurable  interest  in 
the  entire  property,  although  the  agreement  is  merely  oral  and 
no  deed  has  passed."*^*^  But  the  tenant  in  common  of  a  vessel 
has  no  right,  merely  in  virtue  of  such  relation,  to  cause  insur- 
ance to  be  made  on  property  on  board  for  his  cotenant.^^-'- 

§  969.  Tenant  by  Curtesy. — A  husband  has  an  insur- 
able interest  in  property  in  which  he  is  tenant  by  curtesy.*^^ 
So  a  husband  in  possession  and  enjoyment  with  his  wife  of  her 
real  and  personal  property,  with  an  inchoate  right  of  curtesy, 
has  an  insurable  interest  in  both,  and,  where  the  intention  was 
evinced  to  insure  the  whole  ownership,  may  recover  the  whole 
loss.423 

**•  Haxall  V.  Shippen,  10  Leigh  (Va.),  536,  cited  In  Brough  v.  Hig- 
gins,  2  Graft.  (Va.)  410. 

"'  Parsons  v.  Bignold,  15  L.  J.  Ch.  379;  13  Sim.  518. 

""  Annerly  v.  De  Saiissure,  26  S.  C.  505. 

«»  Stark€s  v.  Slices,  8  Gray  (Mass.),  609;  69  Am,  Dec.  270.  But  see 
Annerly  v.  De  Saiissure,  26  S.  C.  505. 

«»  Warner  v.  Milford  Mut.  F.  Ins.  Co.,  153  Mass.  335;  26  N.  E.  Kep. 

877. 
«'  Foster  v.  United  States  Ins.  Co.,  11  Pick.  (Mass.)  86.    • 
«^»  Abbott  V.  Hampden  Ins.  Co.,  30  Me.  414;  Insurance  Co.  v.  Drake, 

2  B.  Mon.  (Ky.)  47;  Curry  v.  Commonwealth  Ins.  Co.,  10  Pick.  (Mass.) 

535;  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  43;  Goulstone  v. 

Royal  Ins.  Co.,  1  Fost.  &  F.  276;  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md. 

26. 
«"  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  (16  Vroom)  543;  46  Am. 

Rep.  792;  Harris  v.  York  etc.  Ins.  Co.,  50  Pa.  St.  341. 
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§  970.  Vendee  or  One  Under  Contract  lor  Purchase 
or  for  Deed  of  Tenancy. — Whether  or  not  a  tenancy  of  any 
kind  exists  between  a  vendor  and  vendee  in  possession  under  a 
contract  of  purchase  is  a  disputed  question."^-^  In  case  of  de- 
fault in  performance  of  the  conditions  of  his  contract,  it  would 
have  a  bearing  upon  the  issue  of  the  purchaser's  insurable  in- 
terest, whether  he  be  considered  a  tenant  liable  for  rent  or 
merely  a  trespasser.  The  question  of  insurable  interest,  under 
such  circumstances,  may  be  determined  by  analogous  cases,  al- 
though it  is  held  that  the  fact  that  a  purchaser  under  a  contract 
for  conveyance  is  paying  rent  does  not  affect  his  right  to  re- 
cover upon  a  policy  covering  his  interest  as  purchaser.^^^  But 
in  another  case,  where  the  contract  for  a  deed  provided  that 
upon  default  it  might  be  declared  void,  and  the  purchaser 
treated  as  a  tenant  holding  over  without  right,  and  the 
owner  of  the  legal  title  might  take  possession,  it  was  held  that 
upon  default  a  surrender  of  possession  tenninated  whatever  in- 
surable interest  the  purchaser  had.'*"'^^  Again,  ]\r.  conveyed 
property  worth  three  thousand  five  hundred  dollars  to  secure  a 
debt  of  fifteen  hundred  dollars,  taking  back  a  lease  for  eight 
years  at  a  rent  of  one  hundred  and  five  dollars  per  annum,  witli 
tbe  privilege  of  purchasing  during  the  term  on  payment  of 
fifteen  hundred  and  ten  dollars.  He  procured  a  policy  of  in- 
surance upon  his  interest  as  "lessee,"  the  company  having  no- 
tice of  his  right  of  redemption.  Two  months  before  the  end 
of  the  term,  and  before  he  had  elected  to  purchase,  the  prem- 
ises were  destroyed  by  fire,  and  it  was  held  that  the  policy  cov- 
ered his  right  to  purchase.^^^ 

***  See  Gear's  Landlord  and  Tenant,  sec.  35. 
«=»  Mntiial  F.  Ins.  Co.  v.  Wapner  (Pa.\  7  Atl.  Rep.  103. 
«•  Birmingham  v.  Empire  Ins.  Co.,  42  Barb.  (N.  Y.)  457. 
*"  Creighton  v.  Homestead  F.  Ins.  Co.,  17  Hun  (N.  Y.),  78. 
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Particular  Insurable  Interests — Continued. 

§  977.    Vendee  or  one  under  contract  for  purchase  or  for  deed. 

§  978.    One  holding    possession    under  contract  of  purchase  from 
equitable  owner. 

§  979.    Same  subject:  Parol  agreement. 

§  980.    Same  subject:  Qualifications. 

§  981.    Same  subject:  Cases. 

§  982.    Vendor  or  one  who  has  contracted  to  convey. 

§  983.    Vendor. 

§  984.    Vendee. 

§  985.  -Purchaser  under  execution  sale. 

§  986.    Purc-ihaser  in  possession  of  land,  title  not  to  pass  till  build- 
ing completed. 

§  987.    One  in  possession  under  claim  of  right. 

§  988.    One  in  possession  with  power  of  sale. 

§  989.    One  in  possession  to  care  for  and  rent  property. 

§  990.    One  in  possession — Generally. 

§  991.     Mere  intruder  or  trespasser. 

§  992.    Disseisor, 

§  993.    Purchaser  of  legacy:  Life  risk. 

§  994.    Owner:   Absolute  interest. 

§  995.    Owner  of  land:  Buildings  constructing  under  contract. 

§  996.    Contractors:  Builders:  Materialmen— Mechanics. 

§  997.    Advances. 

§  998.    Ship's  general  agent  no  insurable  interest  in  advances. 

§  999.    Voluntary  advances  on  vessel. 

§1000.    One  expending  money  for  his  own  becefit  on  another's  prop- 
erty. 

§1001.    Liens, 

§1002.    Mechanic's  lien, 

§1003.    Mechanics  and  materialmen  In  ship. 

§1004.     Ship-owner  in  ship  and  cargo. 

§1005.     Ship-owner  in  special  cargo :  Lien. 

§1006.    Charterer. 

§1007.    Vendor  and  vendee  In  ship  and  freight. 

§1008.    What  interest  of  ship-owner  in  freight  includes. 

§1009.    Requisites  of  an  interest  in  freight. 

§10r0.    Ship-owner  in  freight. 

§1011.    Charterer  who  is  part  owner. 

(IIM) 
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§1012.  iCharterer  in  expected  freight. 

§1013.  Charterer  and  ship-owner:  Separate  risks. 

§1014.  iGharterer  insuring  against  special  peril. 

<il015.  Advances  by  charterer  on  freight. 

§1016.  When  charterer  has  no  insurable  interest  in  freight  advanced. 

§1017.  Owner  in  bottomry  or  respondentia. 

§1018.  Lender  in  bottomry  or  respondentia. 

§10]9.  Expected  profits. 

§1020.  Profits  made  and  earned. 

§1021.  Passage  money. 

§1022.  Mariner's  wages. 

§1023.  Supercargo. 

§1024.  Fishing  voyage:  Outfits. 

§1025,  Captors. 

§1026.  Mortgagor  and  mortgagee— Generally. 

§1027.  Mortgagor. 

§1028.  Mortgagor  of  personal  property. 

51029.  Extent  of  mortgagor's  insurable  interest. 

§1030.  Mortgagor  of  ship, 

§1031.  Mortgagee. 

§1032.  Mortgagee  under  mortgage  only  valid  in  equity. 

§1033.  Relation  mortgagee's  insurance  sustains  to  the  debt: 

§1034.  Mortgagee  of  ship. 

§1035.  Mortgagee  of  goods  and  freight. 

§1036.  Extent  of  mortgagee's  insurable  interest. 

§1037.  Several  mortgagees. 

§1038.  Mortgagor's  interest  after  judgment  or  decree. 

§1039.  Mortgagor  after  foreclosure  sale. 

§1040.  Effect  of    sale  or  conveyance    on  mortgagor's    Interest— Di- 
vestment of  interest. 

§1041.  Cessation  of  mortgagor's  interest. 

§1042.  Effect  on  mortgagee's  interest  of  sale  and  assignment. 

§1043.  Disclosure  of  interest  by  mortgagee. 

§1044.  Assignee  of  mortgagee. 

§1045.  Mortgagor  for  mortgagee. 

§1046.  Mortgagee  after  foreclosure  sale. 

§1047.  Interest  in    homestead. 

§1048.  Husband  in  personal  community  property, 

§1040.  Husband  in  property  of  wife. 

§1050.  Same  subject:  Disclosure  of  interest. 

§1051.  Husband  in  life  of  wife. 

§1052.  Husband  for  benefit  of  wife  or  child. 

§1053.  Wife  in  her  own  property. 

§1054.  Wife  in  husband's  life. 

§1055.  Wife  without  marriage  ceremony  in  husband's  life. 

§10.56.  Dower  interest. 

§1057.  In  life  of  be<trothed. 

§10.58.  In  servant's  life:  Actor's  life. 

§10.50.  In  master's  life. 

§1060.  Earnings  of  another:  Life. 
Joyce,  Vol.  I.— 70 
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§]0G1.  Promise  to  support  one  not  a  relative — Life. 

§1002.  Promise  to  support  relative:  Life. 

§:003.  Parent  and  child:  Life. 

§1004.  Unborn  child. 

§1005.  Son  in  father's  property. 

§1006.  Son-in-law:  Stepson:  Life. 

§1007.  Grandparent:  Grandchild:  Life. 

§1008.  Brother  and  sister:  Brother-in-law:  Step-sister. 

§1009.  Uncle  and  nephew;  Aunt  and  nephew. 

§1070.  Cousin. 

§1071.  Friend's  insurable  interest. 

§1072.  Religious  society  in  member's  life. 

§1073.  Benefit  societies:  Insurable  interest. 

Particnlar  Insurable  Interests — Continued. 
§  977,  Vendee  or  One  Under  Contract  for  Purchase 
or  for  Deed. — It  is  well  settled  by  numerous  decisions 
that  a  vendee  or  purchaser  in  possession  under  a  contract  for 
purchase  or  for  a  deed  has  an  insurable  interest.  He  is  treated 
as  the  owner  of  the  whole  estate  encumbered  only  by  the  pur- 
chase money.  Although  he  has  the  equitable  title  only,  its  loss 
or  destruction  falls  upon  him,  and  not  the  seller.  This  o^vner- 
ship  results  from  the  contract  itself,  for  it  is  not  necessary  that 
any  part  of  the  purchase  money  should  be  paid  to  produce  such 
effect.  Where  the  vendor  or  grantor  retains  his  legal  title,  he 
can  use  it  only  to  enforce  the  payment  of  the  price  agreed  upon 
or  the  unpaid  purchase  money.  When  a  part  of  the  purchase 
money  is  paid,  the  interest  of  the  purchaser  is  not  circum- 
scribed by  the  amount  paid,  but  embraces  the  entire  value  of 
the  land  over  and  above  the  purchase  money  due.-^  The  facts 
in  the  case  referred  to  in  the  last  note  were  these:  The  plaintiff 
had  purchased  the  land  in  question,  to  be  paid  for  in  three  an- 
nual payments.  He  insured  the  buildings  thereon  without  hav- 
ing paid  any  part  of  the  purchase  money.  Improvements  were 
made  upon  the  property  and  certain  assignments  by  both  grant- 
or and  grantee,  but  the  question  at  issue  was  whether  the 
purchaser's  interest  in  the  property  was  such  as  was  required  by 
the  contract  with  the  insurance  company,  the  policy  providing 
that  it  should  be  void  if  the  interest  of  the  assured  was  other 
than  the  entire,  unconditional,  and  sole  ownership,  or  if  the 

1  Imperial  F.  Ins.  Co.  v.  Dunham,  117  Pa.  St.  400;  20  Cent.  L.  J. 
62S,  ou  rehearing,  per  Clark,  J. 
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property  was  on  ground  not  owned  by  the  assured  in  fee  simple, 
the  defense  being  that  at  the  time  the  insurance  was  effected 
the  insured  was  not  the  absolute  owner  of  the  premises  insured, 
and  the  court  concludes  as  follows:  "We  are  of  the  opinion, 
upon  a  full  examination  of  this  case  in  the  light  of  all  the  au- 
thorities, that  Seeley's  (the  vendee's)  title  under  this  contract 
must  be  regarded  as  equivalent  to  a  fee  simple;  that  the  unpaid 
purchase  money  2nust  be  treated  as  an  encumbrance  upon  it, 
and  that  in  respect  of  the  insurance  he  must  be  considered  the 
entire,  unconditional,  and  sole  owner.  The  previous  de<3isions 
of  this  court  vdU  justify  no  other  conclusion,  and  the  oases 
in  the  other  states  and  the  views  of  the  text-writers  we  find  to 
be  in  harmony  with  our  own."  ^  A  vendee,  under  a  completed 
agreement  for  sale  of  a  deed  of  trust  and  note  secured  thereby, 

'  Tho  following:  cases  support  the  rule  and  the  above  liecision: 
Milligan  v.  Ijquiialle  Ins.  Co.,  16  U.  C.  Q.  B.  314;  Bro:?an  v.  Manu- 
facturers' etc.  Ins.  Co.,  29  U.  C.  C.  P.  414;  Hough  v.  City  Ins.  Co., 
29  Conn.  10:  Grange  Mill  Co.  v.  Western  Assur.  Co.,  118  111.  .SOG;  In- 
surance Co.  V.  Nelson,  65  111.  415;  Bonham  v.  Iowa  Central  Ins.  Co., 
2.T  Iowa,  328  (part  payment  made);  Ayres  v.  Hartford  F.  Ins.  Co., 
17  Iowa,  I'lG;  Cottingham  v.  Fireman's  Fund  Ins.  Co.,  90  Ky.  439; 
14  S.  W.  Rep.  417;  Calhoun  v.  Belden,  3  Bush  (Ky.),  674;  Lreed  v. 
Wininnislnirg  City  F.  Ins.  Co.,  74  Me.  537  (chattels);  C.ihnan  r. 
Dwolling-Housc  Ins.  Co.,  81  Me.  488;  17  Atl.  Rep.  544;  Rider  v.  Ocean 
Ins.  Co.,  20  Pick.  (Mass.)  259  (part  payment  made);  Marks  v.  Tiche- 
nor,  85  Ky.  53(>:  4  S.  W.  Rep.  225;  Duitroau  v.  Hiliernian  Ins.  Co.. 
76  Mich.  615;  43  N.  W.  Rep.  585;  5  L.  R.  Annot.  671  (part  payment 
made):  Holbrook  v.  St.  Paul  F.  etr.  Ins.  Co.,  25  Minu.  229  (personal 
property);  Lingonfeltre  v.  Phoenix  Ins.  Co.,  19  Mo,  App.  252;  Michael 
V.  St.  Louis  Mut.  F.  Ins.  Co.,  17  Mo.  App.  23  (personal  property); 
Franklin  F.  'Ins.  Co.  v.  Martin,  40  N.  J.  L.  (11  Vrooui)  5G8;  29  Am. 
Rep,  271;  Pelton  v.  Insurance  Co.,  77  N.  Y.  605;  Noyes  v.  Insau-ance 
Co.,  54  N.  Y.  668;  Draper  v.  Comm.  Ins.  Co.,  21  N.  Y.  378;  Kenney  v. 
Clarkson,  1  Johns.  (N.  Y.)  385;  iEtna  Ins.  Co.  v.  Tyler,  16  Wend.  (N. 
Y.)  385;  30  Am.  Dec.  90;  McGivney  v.  Phce-nix  F.  Ins.  Co.,  1  Wend. 
(N.  Y.)  85;  Shot.well  v.  Jefferson  Ins.  Co.,  5  Bosw.  (N.  Y.)  247;  Manley 
V.  Insurance  Co.  of  North  America,  1  Lans.  (N.  Y.)  20;  Insurance  Co. 
V.  MeCullock,  21  Ohio.  176:  Elliott  v.  Ashland  IMut.  F.  Ins.  Co..  117 
Pa.  St,  548;  12  Atl.  Rep.  676;  Mutual  F.  Ins.  Co.  v.  Wagner  (Pa.). 
7  Atl.  Rep.  103  (part  payment);  Insurance  Co.  v.  Daugherty,  102  Pa. 
St.  568;  Insurance  Co.  v.  Wilgus,  88  Pa.  St.  107;  Woodward  v.  Tu- 
dor, 81  Pa.  St.  382;  Siter's  Appeal.  26  I'a.  St.  180;  Thompson  v.  Car- 
penter, 4  Pa.  St.  132;  Tuckerman  v.  Home  Ins.  Co.,  9  R.  I.  414;  .IDtna 
Ins.  Co.  V.  Mlers.  5  Sneed  (Tenn.).  l.W;  East  Texas  F.  Ins.  Co.  v. 
Dyches,  56  Tex.  565;  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.) 
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Las  an  insurable  interest  in  the  propei'tj,  even  tliougli  tlie  ven- 
dor has  not  indorsed  the  note.^ 

§  978.  One  Holding  Possession  Under  Contract  of 
Purchase  from  Equitable  Owner. — One  holding  posses- 
sion under  contract  of  purchase  from  the  equitable  owner  has 
an  insurable  interest.* 

§  979.  Same  Subject— Parol  Agreement. — A  person  in 
possession  under  a  parol  agreement  of  purchase,  who  has  paid 
part  of  the  purchase  money,  has  an  equitable  interest  in  the 
premises,  which  is  insurable.^  And  one  may  insure  an  interest 
in  a  vessel  derived  under  an  oral  contract  to  purchase;^  al- 
though in  England,  where  one  orally  agreed  to  purchase  oil  to 
arrive  by  a  certain  vessel,  and  insured  the  same  and  profits 
thereon,  it  was  held  that  he  had  no  insurable  interest  in  the 
oil,  because  the  contract  was  not  in  writing.'' 

§  980.  Same  Subject — Qualifications. — The  rule  is 
(qualified,  however,  in  some  of  the  cases.  Thus,  pro\dded  there 
is  no  requirement  or  condition  in  the  policy  that  the  insui'ed 
disclose  the  true  state  of  the  title ;^  that  no  lien  for  the  pur- 
chase money  or  encumbrance  of  any  other  character  exists  upon 
the  pi'operty  f  that  the  insured  is  not  specifically  inquired  of  as 
to  his  title.^'' 

25;  1  Pet.  (U.  S.)  151;  Rumsey  v.  Insurance  Co.,  17  Blatchf.  (C.  C.) 
.^>27;  2  Fed.  Rep.  429  Cpart  paymont  maiel:  Simons  v.  Marine  Ins. 
Co.,  2  Cranch  (C,  C),  G18;  Lewis  v.  New  England  F.  Ins:  Co.,  29  Fed. 
Rep.  49G.  But  see  Lasher  v.  St.  Joseph  F.  &  M.  Ins.  Co.,  S6  N.  Y. 
423. 

'  International  Trust  Co.  v.  Noi-wlch  Union  F.  Ins.  Co.,  71  Fed.  Rep. 
81;  17  U.  S.  C.  C.  A.  608. 

'  Canienter  v.  German-Ameriean  Ins.  Co.,  135  N.  Y.  298;  47  N.  Y. 
St.  Rep.  862;  31  N.  E.  Rep.  1015. 

"  Tuckermau  v.  Home  Ins.  Co.,  9  R.  I.  414;  Hough  v.  Insurance  Co., 
29  Conn.  10. 

•  Amsinck  v.  American  Ins.  Co.,  129  Mass.  185. 
^  Stoclvdale  v.  Dunlap,  6  Mees.  &  W.  224. 

*  Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  L.  J.  (11  Vroom)  568;  29 
Am.  Rep.  271. 

»  Bontram  v.  Iowa  Central  Ins.  Co..  25  Iowa,  328. 
"  Draper  v.  Commercial  Ins.  Co.,  21  N.  Y.  378. 
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§  981.  Same  Subject — Cases.— One  who  has  given  notes 
for  the  payment  of  the  purchase  money,  under  a  contract  for 
conveyance  of  the  property,  has  an  insurable  interest,  notwith- 
standing the  notes  are  past  due  and  unpaid,  the  vendor  having 
taken  no  steps  to  compel  their  payment. -^^  So  a  holder  or  as- 
signee of  a  bond  for  a  deed  may  insure,-^^  and  one  who  has 
erected  buildings  upon  land,  the  title  to  which  is  to  be  con- 
veyed to  him  on  the  performance  of  certain  conditions,  has  an 
insurable  interest.-^^  So  the  purchaser  of  real  estate  by  articles, 
being  responsible  for  the  price  payable,  is  liable  for  the  whole 
loss,  including  that  of  the  buildings  by  fire,  and  may  insure  ;-^^ 
and  one  who  has  agreed  to  purchase  a  building,  and  paid  inter- 
est on  the  purchase  money  and  made  improvements,  may  in- 
sure to  the  full  value. ^"^  So  one  who  has  possession  under  a 
contract  for  a  deed  to  a  part  may  insure  the  whole,  he  having 
also  a  deed  for  the  other  part.-^^  Again,  one  who  has  a  right  to 
purchase  a  cargo  from  which  profits  are  exjDected  has  an  insur- 
able interest.-^^  In  another  case,  a  British  vessel  was  purchased 
from  merchants  in  Jamaica,  but  the  purchaser  being  unable  to 
pay  the  entire  purchase  money,  it  was  agreed  that  she  should 
remain  in  the  name  of  the  original  owners,  until  the  balance 
was  paid,  when  they  should  give  a  regular  bill  of  sale.  The 
purchaser  took  possession  and  appeared  as  owner  of  the  ves- 
sel. In  an  action  on  a  policy  of  insurance  effected  on  the  ves- 
sel in  the  name  of  the  purchaser  it  was  held  that  he  had  an 
insurable  interest.-*^®  But  the  mere  agreement  to  rescind  does 
not  of  itself  terminate  the  interest;  such  rescission  must  be  con- 
summated.-^^ 


"  Oilman  v.  Dwelling-Hoiiise  Ins.  Co.,  81  Me.  488;  17  Atl.  Rep.  .^44. 

"  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176;  Oakmau  v,  Dorchester 
Mnt.  Ins.  Co.,  98  Mass.  57. 

"  Southern  Ins.  etc.  Co.  v.  Ivewis,  42  Ga.  587;  Oakman  v.  Dorches- 
ter :sint.  Ins.  Co..  98  Masis.  ru. 

"  Reed  v.  Lukens,  44  Pa.  St.  200;  Hough  v.  Insurance  Co.,  29  Conn. 
10. 

"  McCivne.r  v.  Phoenix  Ins.  Co.,  1  Wend.  (N.  Y.)  85. 

"  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25. 

"  French  v.  Hope.  Ins.  Co.,  16  Pick.  (Mass.)  397. 

"  Kennoy  v.  Clarkson,  1  Johns.  (N.  Y.)  385;  3  Am.  Dec.  330. 

"  McCutcheou  v.  Ingialiam,  32  W.  Ya.  378;  19  Ins.  L.  J.  32. 
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§   982.      Vendor  or  One  Who  has  Contracted  to  Convey. 

A  vendor  or  one  who  lias  contracted  to  convey  to  another  either 
real  or  personal  property,  and  who  retains  the  legal  title  until 
the  conditions  are  performed  which  would  entitle  the  purchaser 
to  a  conveyance,  has  an  insurable  interest  in  the  property;  but 
the  conveyance  being  made,  the  interest  ceases.^*^  And  where 
the  property  sold  consists  of  a  factory  and  machinery  therein, 
he  may  insure  the  entire  property.^^  And  the  purchaser  may 
insure  for  the  vendor's  interest,  which  is  not  defeated  by  the 
fact  that  the  property  is  mortgaged  and  other  insurance  pro- 
cured thereon  mthout  the  seller's  knowledge,  especially  where 
the  insurer's  agent  receives  from  the  seller  the  premium  for 
renewal  of  the  original  policy.^^  And  where  the  vendor  con- 
tracts to  insure  for  the  benefit  of  the  vendee,  but  takes  the  pol- 
icy in  his  own  name,  it  being  understood  to  be  a  compliance 
with  the  agreement,  and  the  vendor  collects  the  money  after 
loss  in  an  action  for  specific  performance  of  the  contract  to 
convey,  an  offer  to  allow  the  amount  of  insurance  collected  is 
a  good  offer  of  payment  of  the  balance  due,  where  such  in- 
surance money  amounts  to  such  balance,  and  the  vendor  is  lia- 
ble for  the  full  amount  of  the  policy,  although  he  settles  for  a 
less  sum.^^  So  a  vendor  retaining  possession  of  goods  by 
agreement  of  parties,  and  holding  the  policies  of  insurance 
which  he  had  previously  procured  thereon  as  collateral  secur- 
ity for  the  payment  of  the  residue  of  the  purchase  money,  re- 

"  McSweeney  v.  Royal  Ex.  Assur.  Oo..  14  Q.  B.  634;  Reed  v.  Cole. 
3  Burr.  1512;  Bell  v.  Fireman's  Ins.  Co.,  3  Rob.  (La.)  423;  Brewer  v, 
Herbert,  30  Md.  301;  Boston  etc.  Co.  v.  Suffolk  P.  Ins.  Co.,  12  Allea 
(Mass.),  381;  Stetson  v.  Massachusetts  F.  &  M.  Ins.  C3o.,  4  Mass.  330; 
Providence  County  Bank  v.  Benson,  24  Pick.  (Mass.)  204;  Folsom  v. 
Belknap  etc.  Ins.  Co.,  10  Fost.  (N.  H.)  231;  Acer  v.  Merchants'  Ins, 
Co.,  57  Barb.  (N.  Y.)  68;  Tallman  v.  Atlantic  F.  &  M.  Ins.  Co.,  4 
Abb.  App.  Dec.  (N.  Y.)  345;  Vairin  v.  Canal  Ins.  Co.,  10  Ohio,  561; 
Insurance  Co.  v.  Updegraff,  21  Pa.  St.  513;  Perry  County  Ins.  Co. 
V.  Stewart,  19  Pa.  St.  45;  Warder  v.  Hortou,  4  Binn.  (Pa.)  529;  Fire 
&  Mar.  Ins.  Co.  etc.  v.  Morrisson,  11  Leigh  (Va.),  354;  30  Am.  Doc. 
385;  Holbrook  v.  American  Ins.  Co.,  1  Curt.  (C.  C.)  193.  But  see 
McCuUodh  V.  Indiana  Mut.  F,  Ins.  Co.,  8  Blackf.  (Ind.)  50. 

"  Wood  V.  Northwestern  Ins.  Co.,  40  N.  Y.  421. 

^  Tallman  v,  Atlantic  F,  &  M.  Ins.  Co.,  4  .\bb.  App.  Dec.  (N.  Y.) 
345. 

"  AUyn  V.  Allyn,  154  Mass.  570;  28  N.  E.  Rep.  779. 
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tains  an  insurable  interest  in  the  goods.-'*  Again,  if  the  owner 
insures  the  buildings  and  afterward  contracts  to  sell  them,  and 
a  loss  occurs  before  performance  of  the  conditions  by  the  pur- 
chaser, the  seller  may  recover,  notwithstanding  the  stipula- 
tions of  the  policy  that  it  should  be  void  in  case  of  alienation 
."by  sale  or  otherwise,"  or  "transfen-ed  by  a  contract"  or  change 
of  ownership,'^^  Nor  is  it  ajiy  defense  that  the  vendor  had 
made  such  contract,  and  had  received  an  installment  of  the 
purchase  money. ^®  And  where  a  conveyance  is  made  and  the 
grantee  reconveys  to  a  trustee  to  secure  the  purchase  money, 
both  acts  are  to  be  regarded  as  one  transaction,  and  the  gi-antor 
retains  an  insurable  interest,  and  can  recover  to  the  extent  of 
the  same.^^  And  one  who  has  agreed  to  sell,  may  insure  be- 
fore the  execution  of  the  deed.^^  Thus,  where  at  the  time 
the  policy  was  issued  the  plaintiff  was  the  owner  of  a  boat,  but 
had  agreed  to  sell  it  to  another,  and  the  sale  was  not  completed 
by  the  execution  of  the  contract,  the  vendor  has  an  insurable 
interest.^^ 

§  983.  Vendor. — If  a  vendor  has  not  absolutely  parted 
with  all  his  interest  in  the  property,  he  has  an  insurable  inter- 
est to  the  extent  of  that  retained.^*'  So  where  A  exchanged  a 
mill,  which  was  insured,  for  cei-tain  land,  the  deeds  to  be  depos- 
ited in  escrow  until  certain  mortgages  on  the  land  should  be 
satisfied,  and  A  secretly  caused  the  deeds  to  be  recorded,  and 
thereafter  purchased  the  land  under  a  foreclosure  sale  and 
transferred  it  to  another,  it  was  held  that  A  had  an  insurable 
interest  to  the  extent  of  the  mortgage.^^  A  vendor  of  land 
on  which  is  a  building  has  an  insurable  interest  therein,  which 
the  company  is  estopped  to  deny,  where,  althougli  he  delivei-s 
the  deed,  he  does  not  transfer  the  policy,  but  pays  the  assdss- 

**  Norcross  v.  Insurance  Cos.,  17  Pa.  St.  429:  .5.")  Am.  Dec.  571. 

"  Hill  V.  Cumberland  etc.  Protection  Co.,  59  I'a.  St.  474. 

"  Boston  &  Salem  Ice  Co.  v.  Royal  Ins.  Co.,  12  Allen  (Mass.),  381. 

"  Morrison  v.  Tennessee  M.  &  F.  Ins.  Co.,  18  Mo.  2G2. 

«  <^ill  V.  Canada  F.  &  M.  Ins.  Co.,  1  Ont.  Rep.  347;  Insurance  Co. 
V.  TTpdesrafT,  21  Pa.  St.  513. 

"  Bell  V.  Fireman's  Ins.  Co.  etc..  3  Rob.  (La.)  423.  See  Stuart  v. 
Columbian  Ins.  Co.,  2  Crancb  (C.  C),  442. 

^°  Nororo.ss  v.  Insurance  Co.,  17  Pa.  vSt.  429:  55  \m.  Dee.  571. 

"  People's  Ins.   Co.  v.   Stracble,  2  Cin.   (Ohio;   186. 
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inents  thereon  up  to  the  time  of  the  loss,  and  also  takes  a  judg- 
ment for  a  part  of  the  purchase  price,  and  the  facts  are  known 
to  the  insurer's  secretary.^^  And  a  vendor  of  a  steamboat  has 
an  insurable  interest  after  the  sale  in  the  same  manner  as  ven- 
dors of  other  property,  and  if  he  has  taken  a  mortgage  to  se- 
cure the  purchase  price,  whicli  is  invalid,  its  invalidity  does  not 
affect  his  insurable  interest.^^  So  the  vendor  of  a  ship  re- 
tains an  interest  therein,  which  is  insui'able,  where  he  has  sold 
it  under  an  agreement  that  he  will  pay  the  purchaser  a  sum 
certain  if  a  loss  happens  within  a  specified  time,  even  though 
the  insurance  be  in  a  mutual  company.^'*  And  one  who  sella 
goods  to  be  paid  for  on  delivery  may  insure  them  pending  the 
change  of  ownership.^^  If  the  sale  does  not  vest  the  absolute 
title  until  arrival  of  the  goods,  the  vendor's  lien  thereon  gives 
him  an  insurable  interest  while  the  lien  exists,  which  a  stoppage 
in  transitu  does  not  divest,  on  the  principle  that  a  stoppage 
in  transitu  does  not  rescind  the  sale,  and  the  vendor  may  sue 
for  the  price,  provided  he  be  ready  to  deliver  the  goods  upon 
payment.^*^  But  if  one  makes  an  absolute  conveyance  of  land, 
but  remains  in  possession,  the  purchaser  agreeing  to  pay  there- 
for out  of  the  proceeds  of  a  contemplated  sale  if  he  shall  realize 
enough  over  the  encumbrances,  or  such  bafence  as  shall  remain 
after  satisfying  the  encumbrances,  he  has  no  insurable  interest 
in  the  land.^'^  And  if  a  person  sells  and  conveys  to  another  be- 
fore the  fire,  and  receives  a  portion  of  the  purchase  money,  and 
takes  a  judgment  for  the  unpaid  balance  thereof,  he  retains 
no  insurable  interest,  since  the  judgment  is  only  a  general  lien 

''  Li.clit  V.  Coimtrymen's  Mnt.  F.  Ins.  Co.,  169  Pa.  St.  310;  32  Atl. 

Rep.  43i). 

»'  Bell  v.  "Western  rtc.  Tn?.  Co.,  5  Eob.  (La.)  423;  39  Am.  Dec.  542. 

"  Reid  V.  Cole,  3  Burr.  1512. 

«'  .T^tua  Ins.  Co.  v.  Jackson.  16  B.  Mon.  (Ky.)  242.  See,  also,  Home 
Ins.  Co.  V.  Heck,  65  HI.  111.  "Sold,  but  not  delivered,"  applies  to 
property  sold,  but  of  which  the  ownership  has  not  been  changed  by 
delivery.  For  distinction  between  this  clause  and  "sold,  but  not 
removed,"  see  Waring  v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606. 

'"  Newhall  v.  \'argas,  15  Me.  314,  where  this  was  directly  so 
decided;  Kymer  v.  Suwer-Cropp,  1  Camp.  109;  2  Kent's  Commen- 
taries, 5th  ed.,  541. 

"  Balow  v.  Teutonia  Farmers'  Mut.  F.  Ins.  Co.,  77  Mich.  540;  43  N. 
W.  Rep.  924. 
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which  must  be  satisfied  fij^t  out  of  personal  estate,  and  is  not 
a  specific  lien,  as  in  case  of  a  mortgage.*^^  Nor  does  the  fact 
that  the  vendor,  who  had  been  paid  for  the  goods,  holds  a 
wharfinger's  warrant  for  the  payment  of  certain  charges  give 
him  an  insurable  interest.^^  And  the  seller  of  outfits  who  sur- 
renders them  into  the  possession  of  the  purchaser,  the  master 
of  vessel,  has  no  insurable  interest  therein,  even  though  the 
purchaser  agrees  to  give  the  customary  lien,  it  appearing  that 
thev  were  sold  unconclitionall j ;  and  it  was  held  that  giving 
possession  to  the  master  destroyed  the  seller's  lien,  and  that  the 
use  of  the  outfits  would  destroy  their  identity.'^*^ 

§  984.  Vendee. — One  who  has  received  a  deed  of  prop- 
erty and  taJ^en  possession  under  a  claim  of  ownei-ship  in  fee 
simple  has  an  insurable  interest,  and  the  validity  of  his  title 
cannot  be  questioned  by  the  insurers.'*-^  So  proof  that  a  plain- 
tiff himself  purchased  goods  and  paid  for  them  is  prima  facie 
evidence  of  an  insurable  interest.*^  And  a  purchaser  in  pos- 
session of  a  house  has  an  insurable  interest  to  the  full  value 
of  the  house,  and  may  recover  such  value  within  the  amount 
insured  upon  a  total  loss,  notwithstanding  a  previous  policy 
taken  out  by  his  vendor  upon  the  same  property.^^  The  pur- 
chaser of  a  vessel  on  which  there  is  a  bottomry  bond  without 
his  knowledge  may  insure  liis  interest.^*  And  where  a  cargo 
of  linseed  was  to  be  delivered  at  the  port  of  destination  in 
sound  merchantable  condition,  payment  to  be  made  after  de- 
livery, and  it  arrived  safely  at  the  port  of  delivery,  but  a  part 
of  the  cargo  was  lost  by  the  sinking  at  the  wharf  of  a  lighter 
on  which  it  was  put,  but  at  the  time  no  payment  had  been  made 
by  the  purchaser,  it  was  held  that  he  could  not  recover  on  a  pol- 
icy on  the  cargo  assigned  to  him  by  the  seller,  there  being  no 
agreement  at  the  time  of  sale  that  it  should  carry  the  insur- 

"*  Tjrevemeyor  v.  Ronthern  e-tc.  Tns.  Co..  62  Pa.  St.  340. 
«'  Noa-th  British  In«.  Co.  v.  Moffat.  L.  R.  7  Com.  P.  25. 
*"  Polsom  V.  Merchants'  Mut.  lus.  Co..  38  Me.  414.    But  see  Ilancox 
V.  Fishing  Ins.  Co..  3  Sum.  (C.   C.)  132. 
"  Home  Ins.  Co.  v.  Oilman,  112  Ind.  7;  13  N.  E.  Hep.  118. 
*"  Sturm  V.  Atlantic  Ins.  Co..  38  N.  Y.  Supp.  2S1;  63  N.  Y.  80. 
"  JFAna  F.  Ins.  Co.  v.  Tyler,  16  W'rnd.  (N.  Y.)  385;  30  Am.  Dee.  90. 
"  Williams  v.  Smith,  2  Gaines   (N.   Y.),  13. 
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ance.^^  And  one  to  wliom  goods  are  consigned  to  vest  in  liim 
on  arrival  lias  an  insurable  interest  in  them  from  suck  time, 
and  if  they  are  shipped  at  his  risk,  or  are  to  be  at  his  risk  from 
the  time  of  sale,  he  may  insure  at  once.^*^  And  where  oats 
had  been  sold  to  A,  and  he  being  infonned  that  they  were  to 
be  shipped  in  a  packet  on  his  account  insured  them,  but  the 
packet  refused  to  touch  at  the  port  of  delivery,  and  the  vendor 
sold  them  again  to  another  to  whom  he  delivered  the  bill  of 
lading,  it  was  held  that  an  assignment  of  the  policy  by  A  to 
the  seller  did  not  affect  the  validity  of  the  policy,  and  a  recov- 
ery might  be  had  thereunder  for  the  benefit  of  the  person  to 
whom  the  property  had  passed.'*'^  So  a  vendee  who  has  the  le- 
gal title  and  possession  of  household  furniture  may  insure  it 
as  his,  although  it  is  in  the  custody  of  another  in  a  house  occu- 
pied by  the  latter,  and  although  the  policy  does  not  state  such 
fact,  but  merely  describes  the  house  and  its  location.^^  But 
one  claiming  property  under  conveyances  to  and  from  a  ficti- 
tious person  has  no  insurable  interest  therein,  unless  in  posses- 
sion at  the  time  the  policy  of  insurance  is  issued.  In  such 
case,  the  conveyance  from  a  fictitious  grantor  raises  no  pre- 
sumption of  possession  thereunder.^^  If  one  has  the  full  title 
to  personal  property,  he  has  an  insurable  interest  therein,  even 
though  he  is  bound  to  account  to  another  for  a  portion  of  the 
proceeds  therefrom.^'* 

§  985.  Purchaser  Under  Execution  Sale. — Where  prop- 
erty is  levied  on  and  sold  under  execution,  the  purchaser  has 
an  insurable  interest  therein,^-^  even  though  he  neither  pays 
money  nor  takes  a  deed  therefor.^^  In  this  last  case,  however, 
the  nature  of  the  interest  was  fully  disclosed  to  the  insurer.^^ 

*'  North  of  England  etc.  Co.  v.  Archangel  Maritime  Ins.  Co.,  10  L. 
R.  Q.  B.  249. 

«  Fragam  v.  Long,  4  Barn.  &  C.  219. 

*■  Sparks  v.  israrshall,  2  Bing.  (N.  C.)  761:  3  Scott,  172. 

«  Little  V.  Phoenix  Ins.  Co..  12.3  Mass.  3S0;  25  Am.  Rep.  96. 

*=  David  V.  Williamsbnrgh  City  F.  Ins.  Co..  7  Abb.  N.  C.  (N.  Y.")  47. 

••  Queen  Ins.  Co.  v.  Leonard  (Ohio,  1895),  33  Week.  L.  Bull.  46; 
9  Ohio  C.  C.  46. 

"  Curtis  V,  Home  Ins.  Co.,  1   Biss.  (C.   C.)  485. 

•'  ^tna  Ins.  Co.  v.  Miers.  5  Snced  (Tenn.),  139. 

"  JEtna  Ins.  Co.  v.  Miers,  5  Sneed  (Tenn.),  139. 
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And  where  sucli  purchaser  agreed  to  sell  to  another,  and  re- 
ceived the  consideration,  the  last  vendee  was  held  to  be  iu 
equity  the  absolute  and  sole  owner,  even  though  he  had  not  the 
deed  thereof,  it  having  been  executed  to  another  bv  mistake.^* 
So  such  a  purchaser  has  an  insurable  intei-est  even  though  the 
validity  of  his  title  is  being  contested.^^ 

§  986.  Purchaser  In  Possession  of  Land,  Title  not  to 
Pass  till  Building-  Completed. — A  purchaser  in  posses- 
sion of  real  estate  has  an  insurable  interest  therein,  even 
though  the  title  is  not  to  pass  till  a  building  is  completed  in  a 
limited  time  therefor,  to  be  specified  in  the  contract,  the  build- 
ing being  destroyed  before  that  time;  the  purchase  price  hav- 
ing been  paid  and  deeds  executed  'after  the  loss.^® 

§  987.     One  in  Possession  Under  Claim  of  Rig-ht. — If 

a  person  is  in  possession  of  real  estate  under  a  bona  fide  claim 
of  right,  to  the  exclusive  use  and  enjoyment  of  the  same,  and 
there  is  no  claim  of  adverse  right  or  interest  therein  by  any 
other  person,  he  has  an  insurable  interest  in  the  property,  and 
is  the  entire,  sole,  and  unconditional  owner. '^^  So  one  who 
holds  goods  under  a  claim  of  right  has  an  insurable  interest 
therein,  notwithstanding  a  liability  may  exist  for  their  conver- 
sion by  him,^^  and  under  such  claim  and  holding  the  fact  that 
the  title  is  defective,  or  insolvent,  or  even  fraudulent,  will  not 
affect  tJbie  insurance.^^  So  where  a  party  has  possession  of 
property  at  the  time  of  the  insurajice  and  of  the  loss,  he  is  enti- 
tled to  recover  the  entire  amount  insured,  notwithstandimr 
there  may  be  a  question  as  to  the  validity  of  his  title.^" 

"  Lebanon  Mut.  Ins.  Co.  r.  Erb.  112  Pa.  St.  149;  4  Atl.  Kcp.  8. 

"  Frierson  v.  Brenham,  5  La.  Ann.  540. 

"  Duprey  v.  Delaware  Ins.  Co.  (U.  S.  C.  C.  W.  D.  Va.  1S05).  24  Ins. 
L.  J.  161;  63  Fed.  Rep.  680. 

"  Miller  v.  Alliance  Ins.  Co.  of  Boston,  7  Fe<l.  Hep.  649.  See 
Stevenson  v.  I^oudon  etc.  F.  Ins.  Co.,  26  U.  C.  T.  Rep.  148.  See  sec. 
977  herein. 

■*  New  York  v.  Brooklyn  Ins.  Co.,  41  Barb.  rN.  Y.)  231. 

"  Travis  v.  Continental  Ins.  Co.,  32  Mo.  App.  198;  Stockdale  v. 
Dunlap.  6  Mees.  &  W.  224;  Pha'nix  Ins.  Co.  v.  Mitohpll.  <;7  111.  43. 

'"  Frierson  v.  Brenhain,  5  La.  Ann.  540;  52  Am.  Dec.  603. 
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§  1>88.      One   in  Possession   with  Power  of  Sale. — One 

in  possession  of  property  belonging  to  another,  with  a  power 
of  attorney  to  sell  the  same,  and  who  has  advanced  a  portion 
of  the  purchase  money  on  the  property,  has  an  insurable  inter- 
est therein.^^ 

§  989.  One  in  Possession  to  Care  for  and  Rent  Prop- 
erty.— One  in  possession  under  an  agreement  to  care  for 
and  rent  property  and  to  keep  it  insured,  has  an  insurable  in- 
terest in  the  same,  notwithstanding  neither  a  legal  or  equita- 
ble title  in  the  land  is  vested  in  him.^^ 

§  990.  One  in  Possession — Generally. — A  railroad  com- 
pany has  an  insurable  interest  in  freight  cars  in  its  possession 
and  use  belonging  to  another  company.®^  So  proof  of  posses- 
sion and  actual  occupancy  will  sustain  an  insurable  interest.^ 

§  991.     Mere    Intruder   or    Trespasser. — One  who  is  a 

mere  intruder  or  trespasser,  without  title  or  color  of  title,  who 
has  entered  without  license  or  authority,  has  no  insurable  in- 
terest in  the  property.^"* 

§  992.  Disseisor. — The  disseisor  is  so  far  tlie  owner 
as  to  have  an  insurable  interest  in  the  property.*^^  In  this  case 
the  court  said:  "A  person  seised  of  lands  under  a  title  by  dis- 
seisin may  be  considered  as  the  owner,  especially  if  the  dis- 
seisee's right  of  entry  has  been  tolled;  for  if  the  disseisee  has 
not  a  right  to  enter,  but  only  a  right  of  action,  he  is  not  the 
absolute  owner  of  the  land.  The  disseisor  is  the  owner  though 
his  title  may  be  defeasible." 

§  993.  Purchaser  of  Legracy — Liife  Risk. — If  one  pur- 
chases a  legacy  to  which  another  will  be  entitled  on  arriving 

•"  Brnsrger  v.  State  Investment  Ins.  Co.,  5  Saw.  fC.  C.">  304. 

"  Cross  V.  National  F.  Ins.  Co.,  132  N.  Y.  133;  43  N.  Y.  St.  Rep.  4S2; 
SO  N.  E.  Rep.  390. 

«  ComnjonwealtJi  v.  Hide  &  Leather  Co.,  112  Mass.  136. 

"  Illinois  Mut.  F.  Ins.  Co.  v.  Marseilles  Mfg.  Co.,  1  Gilm.  (111.)  236. 
See  Pooplf's  F.  Ins.  Co.  v.  Heart,  24  Ohio  St.  331. 

'•'•  Sweeny  v.  Franidin  Ins.  Co..  20  Pa.  St.  337. 

••  Curry  v.  Commonwealth  Ins.  Co.,  10  Piclj.  (Mass.)  535. 
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at  a  certain  age,  lie  has  an  insurable  interest  in  tlie  legatee's 
life,  and  the  fact  that  during  the  continuance  of  the  policy  the 
legatee  attains  tlie  age  at  which  he  would  have  been  entitled 
to  receive  the  legacy,  does  not  defeat  the  right  of  the  purchaser 
to  recovei'  on  the  j)olicy,  the  legatee  having  died  before  the 
teiTQ  expired  for  which  the  policy  was  issued.^" 

§  994.  Owner — Absolute  Interest. — An  absolute  inter- 
est in  property  is  an  interest  which  is  so  completely  vested  in 
tlie  individual,  that  he  cannot  be  deprived  of  it  without  his  con- 
scnt.^^  But  an  absolute  right  of  property  does  not  necessarily 
constitute  an  ingredient  in  determining  the  question  of  insura- 
ble interest  ;^^  for  if  one  insures  under  a  sta<;ement  that  he  is 
the  owner,  he  is  only  bound  to  prove  an  insurable  interest, 
which  is  saich  a  title  as  that,  should  there  be  a  loss  without  insur- 
ance, it  would  fall  upon  him."°  But  the  prima  facie  presump- 
tion of  seisin  in  fee,  arising  out  of  the  possession  and  occupation 
of  real  property  by  one  who  claims  to  be  the  owner  thereof, 
is  sufRcient,  in  the  absence  of  proof  of  an  outstanding  title  in 
others,  or  of  any  encumbrance  on  the  property  to  show  an  in- 
surable interest  therein.'^'^  If  one  owns  a  mill  and  insures  it  in 
his  name  as  o^vner,  his  right  to  recover  is  not  defeated  by  an 
agTcement  made  with  another  to  use  it  in  partnership,  sharing 
the  profits  and  loss  thereof  equally.''^^  And  a  policy  of  insur- 
ance on  goods  in  the  name  of  one  person  is  not  avoided  by  tlie 
fact  that  they  were  purchased  in  the  names  of  himself  and 
another,  with  the  latter's  consent;  the  goods  in  fact  being  the 
sole  property  of  the  former.'^  In  a  Massachusetts  case,  A 
pix)cured  a  policy  of  insurance  against  loss  by  fire  "on  his 
dwelling-house."  He  had  previously  conveyed  the  land  on 
which  the  house  stood  by  warranty  deed  to  B,  to  secure  the 

"  Law  V.  LoTiflon  Inrlispiitable  L.  I'ol.  Co..  24  L.  .T.  Cli.  19G;  1  Jur., 
N.  S.  178;  1  Kay  &  J.  223. 

«*  Honcrh  v.  Oiiy  F.  Ins.  Co.,  20  Conn.  10;  7f!  Am.  Doc.  ."iSl. 

~  Stn-rm  v.  Atlantic  Mut.  Ins.  Co.,  38  N.  Y.  Snp-p.  281. 

'">  Tiycominsr  F.  Ins.  Co.  v.  .lacksou,  83  111.  302. 

"  Franldin  Ins.  Co.  v.  Chicauro  lee  Co.,  36  Md.  102. 

"  Rice  V.  Provincial  Ins.  Co..  7  U.  C.  C.  P.  .">4S. 

"  Gonld  V.  Mutnal  F.  Ins.  Co.,  47  Me.  403;  74  Am.  Dec.  404.  See 
Bell  V.  Ausley,  16  East,  141. 
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latter  from  liability  as  a  surety  on  a  recognizance,  B  at  the  same 
time,  and  as  part  of  the  same  transaction,  giving  A  an  instru- 
ment of  defeasance,  which  was  not  recorded.  A  loss  by  fire 
occurred,  and  the  land  was  subsequently  reconveyed  to  A.  It 
was  held  that  A  had  an  insurable  interest;  that  in  the  absence 
of  any  provision  in  the  policy  that  the  interest  of  the  assured 
should  be  particularly  described,  the  description  in  the  policy 
was  sufficient,  and  that  a  statement  by  him  in  his  proof  of  loss 
that  "the  property  belongs  exclusively  to  me,  and  no  one  else 
has  any  interest  therein,"  did  not  avoid  the  policy.^'*  Again, 
where  one  erected  a  schoolhouse  for  the  town,  and,  in  accord- 
ance "v\itli  a  contract  so  to  do,  bought  the  land  upon  which  it 
was  located,  and  it  was  used  as  a  schoolhouse  by  the  town,  and 
the  builder  and  owner  of  the  land  participated  in  town  meet- 
ings at  which  money  was  raised  to  insure  the  building,  it  was 
held  a  question  for  the  jury  whether  the  town  had  such  an 
ownership  as  to  give  it  an  insurable  interest  in  the  building.'^^ 
An  equitable  interest  in  property  is  an  insurable  interest,  and 
may  be  insured  as  such/^  or  it  may  be  insured  under  the  gen- 
eral name  of  property.'^'' 

§  995.  Owner  of  Land — Bnilding-s  Constrncting-  Un- 
der Contract. — The  owner  of  land  upon  which  buildings  are 
being  constructed  under  a  contract  for  labor  and  materials, 
payment  to  be  made  when  the  work  is  completed,  has  an  in- 
surable interest  in  the  buildings.'* 

§  996.     Contractors  —  Builders  —  Materialmen — Me- 
chanics.— There  would  seem  to  be  no  question  but  that  eon- 


"  Walsh  V.  Philadelpljia  F.  Assn..  127  Mass.  383. 

"  Batcbeller  v.  Commercial  Ins.  Co.,  143  Mass.  495;  10  N.  E.  Rep, 
S21. 

'"  Houch  V.  City  F.  lus.  Co.,  20  Conn.  10:  76  Am.  Dec.  589;  Hume 
V.  Providence-Washin.uton  Ins.  Co.,  23  S.  C.  190;  Oliver  v.  Greene,  3 
Ma.ss.  133:  Bartlett  v.  Walter.  13  Mass.  217;  Dolm  v.  Farmers'  Stock 
Ins.  Co.,  5  Lans.  (N.  Y.)  275;  Strong  v.  Farmers'  Ins.  Co.,  10  Pick. 
(Mass.)  40;  20  Am.  Dec.  507. 

"  iEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385;  affirming  12 
Wen^^l.  (N.  Y.)  507. 

"  Fnley  V.  Farragnt  F.  Ins.  Co.,  71  Hun  (N.  Y.),  369;  55  N.  Y.  St. 
Rep.  7;  23  Ins.  L.  J.  78. 
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tractoi-s  and  builders,  botli  upon  principle  and  autliority,  and 
independent  of  any  statutory  lien,  have  an  insurable  interest 
in  buildings,  or  in  work  done  thereon,  while  they  are  to  receive 
payment  on  installments  and  a  final  payment  on  completion, 
•and  acceptance  of  the  building  by  the  usual  form  of  the 
contract,  or  in  case  payment  is  only  to  be  made  on  final  com- 
pletion."^ A  contractor  has  an  insurable  interest,  to  its  full 
value,  in  a  building  being  erected  by  him  under  contract  to 
keep  it  insured  for  the  owner's  benefit,  and  where  he  has  taken 
out  policies  in  his  own  name,  he  must  sue  alone.^*^  And  where 
materialmen,  being  unwilling  to  furnish  lumber  to  the  owner 
on  his  credit,  without  security  agreed  with  the  latter  that  he 
should  insure  for  their  benefit,  which  was  done,  the  policy  be- 
ing effected  in  their  name  both  upon  the  lumber  and  the  houses 
to  be  erected,  it  was  held  that  they  had  an  insurable  interest, 
and  could  recover.  It  also  appeared  that  the  statute  gave  ma- 
terialmen a  lien,  but  this  fact  did  not  control  the  decision.^^ 
But  where  the  insurance  was  effected  by  a  contractor  "for 
whom  it  might  concern,"  under  an  agreement  with  the  owner 
to  divide  the  proceeds  of  the  insurance,  and  a  loss  occurred,  it 
was  held  that  the  materialman  had  no  claim  on  the  money  paid 
under  the  policy.^^  And  a  carpenter  to  whose  shop  lumber 
is  sent  by  the  owner,  to  be  worked  up  for  use,  has  no  claim  up- 
on the  amount  of  insurance  money  paid  to  the  owner  under 
a  policy  effected  upon  the  lumber  for  the  latter's  benefit.^^ 

§  997.  Advances. — An  insurable  interest  may  exist 
by  reason  of  a  lien  for  advances  arising  under  the  law,  custom, 
or  contract,^*  and  if  the  owners  of  a  fishing  vessel  have  a  lien 

"  Protoetion  Ins.  Co.  v.  Hall,  lo  B.  Mon.  (Ky.)  411:  Commercial  F. 
Ins.  Co.  v.  Capitol  City  Ins.  Co.,  81  Ala.  320;  Mitchell  v.  Home  Ins, 
Co..  o2  Iowa.  421;  Cernian  F.  Ins.  Co.  v.  Tliompson,  43  Kan.  507;  19 
Ins.  L.  J.  884;  23  Pae.  Hop.  608. 

»»  Cushinj?  V.  Wllliamsbtirgh  City  F.  Ins.  Co.,  4  Wash.  (C.  C.)  538; 
30  Pac.  Rep.  7.3(5;  21  Ins.  L.  J.  934. 

"  Franlvlin  F.  Ins.  Co.  v.  Coates,  14  Rid.  285. 

"=  Mosser  V.  Donalrlson  CPa.  1SS7).  10  Atl.  Rep.  7G6. 

"  Eichelberger  v.  Miller,  20  Md.  .3.32. 

'^  Seamans  v.  Lorinsr,  1  Ma.ss.  12T;  KuRRell  v.  Insurance  Co..  4  Dall. 
<U.  S.)  421;  Marine  Ins.  Co.  v.  Winsmore,  124  Pa.  St.  61.  See  sees. 
1017,  1018,  herein. 
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on  the  catch  for  money  expended  for  bait,  such  money  may 
be  insured  under  the  term  ''advances."  ^^  So  one  advancing 
money  for  supplies  and  repairs  for  and  on  a  vessel  has,  by  rea- 
son of  his  lien,  an  insurable  interest.^^  Advances  under  a 
policy  effected  at  Lloyds,  wherein  under  the  valuation  clause 
the  words  "and  advances"  are  inserted  in  writing,  must  be 
held  not  to  cover  advances  for  repairs  where  the  policy  in  its 
printed  portions  described  fully  all  parts  of  the  ship,  but  the 
words  must  be  taken  to  mean  advances  made  independently  of 
the  ship.^^  If  vessels  and  their  cargoes  are  captured,  but  are 
thereafter  restored  for  the  benefit  of  the  o^vners  to  one  author- 
ized to  act  in  the  premises,  and  he  refits  them,  and  for  the  ex- 
penses so  incuiTed  draws  upon  another  who  pays  the  drafts,  the 
latter  has  an  insurable  interest,  and  one  of  the  vessels  being 
consigned  to  such  person,  and  subsequently  captured  while  pre- 
paring for  her  voyage,  he  may  recover  the  sum  insured.^^  So 
one  may  insure  the  vessel  and  cargo  to  the  extent  of  his  ad- 
vance and  lien  thereon.*^  And  a  person  who  makes  several  ad- 
vances for  building  a  vessel  has  an  insurable  interest,  although 
he  never  has  possession,  and  notwithstanding  they  are  made 
merely  by  virtue  of  a  parol  agreement,  the  surplus  to  be  paid 
to  the  borrower.^*'  So  where  the  vessel's  consignees  refused  to 
accept  a  draft  drawn  upon  them  by  the  master  for  advances 
made  for  a  vessel,  under  an  agreement  that  the  freight  should 
be  liable,  and  the  consignees  indorsed  to  A,  who  insured  as 
for  advances  on  account  of  freight  for  the  benefit  of  the  in- 
dorsers  who  had  cashed  the  draft,  it  was  held  that  A  had  an 
insurable  interest.^-^  And  one  who  advances  money  on  the  se- 
curity of  a  bill  of  lading  and  the  policy  has  an  insurable  inter- 
est in  the  goods.®^  So  a  company  which  advances  money  and 
machinery  to  a  certain  amount  to  another,  who  was   to  deliver 

"  Burnham  v.  Boston  M.  Ins.  Co.,  139  Mass.  399. 
88  Merchants'  Mnt.  Ins.  Co.  v.  Baring.  20  "Wall.  (U.  S.)  159. 
»'  Provldeuce-Wasliinirton  Ins.  Co.  v.  Bowring,  50  Fed.  Kep.  013. 
"  Uobertson  v.  Hamilton.  14  East.  522. 
«"  Seamans  v.  Lorin?.  1  Mass.  127. 

">  Clark  V.  Scottish  Imp.  Ins.  Co.,  4  Can.  Sup.  Ct.  192;  reversing  2 
P.  &  B.  iN.  B.)  241. 
"  Wilson  V.  Martin,  11  Ex.  GS4. 
»'  Wolff  V.  Horucastle,  1  Bos.  &  B.  316,  per  Butler,  J. 
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property  at  a  specified  place,  and  tliere  store  it  and  ship  it  as 
wanted,  and  to  insure  the  same  for  the  company's  benefit,  has 
an  insurable  interest  in  such  property  to  the  amount  advanced, 
although  there  has  been  no  fonnal  delivery."^  But  where  tlie 
policy  insures  advances,  a  claim  for  a  commission  for  procuring 
a  charter  for  the  vessel  is  not  covered,  for  such  a  claim  does  not 
constitute  a  lien  on  the  vessel,  and  is  not  insurable.^^  Ad- 
vances made  to  aid  another  in  an  enterprise,  or  to  assist  them 
in  business,  may  give  an  insurable  interest  in  the  life  of  an- 
other. ^^  So  a  father  has  an  insurable  interest  in  the  life  of  a 
minor  son  who  can  render  services,  and  to  whom  he  has  made 
advances.^^ 

§  998.  Ship's  General  Agrent  has  no  Insurable  In- 
terest in  Advances. — A  ship's  general  agent  has  no  insur- 
able interest  in  a  vessel  for  advances  made  in  the  course  of  the 
agency,  even  though  he  has  authority,  under  a  power  of  attor- 
ney, to  sell,  manage,  direct,  charter,  and  freight  the  vessel.^^ 
In  this  connection  the  following  opinion  is  important.  The 
court  s:ays:  "We  oamiot  discover  that  the  pkintiffs  had 
any  interest  iai  the  vessel  in  the  nature  of  a  security  for 
their  advances,  or  that  they  occupied  any  relation  toward 
the  subject  matter  of  the  insurance  other  than  that  of  a  gen- 
eirail  creditor  of  the  owner.  A  ship's  husband  does  not  have 
a  mJaritime  lien  upon  the  vessel  for  the  advances  made  in 
the  course  of  his  agency  for  the  owners,  in  the  absence  of 
an  express  contract  with  them  to  that  effect,  or  of  peculiar 
circumstances  from  which  such  a  contract  could  be  implied. 
Presumptively,  he  relies  upon  the  credit  of  the  ownere.^^  The 
power  of  attorney  did  not  effect  an  hypothecation,  or  give  the 

'"  Cnmliprland  Bone  Co.  v.  Andes  Tns.  Co..  fi4  ^fe.  4n(>. 

"*  Phfpnix  Tns.  Co.  v.  Parsons,  129  N.  Y.  86;  41  N.  Y.  St.  Rep.  505; 
29  N.  E.  Hep.  87. 

°'  Bevin  v.  Connecticut  Ins.  Co.,  23  Conn.  144. 

»"  Mitchell  V.  Union  Tns.  Co..  45  Me.  104. 

"  China  Mut.  Ins.  Co.  v.  Ward  (8  U.  S.  C.  C.  A.  229),  59  Fed.  Rep. 
712. 

'^''  The  Larch.  2  CnTf.  (C.  C")  427:  The  Snr.nh  .T.  Wood.  2  T.ow.  (T^.  R.) 
555:  White  r.  The  Ameriens,  19  Fed.  Rep.  848;  The  Raleigh,  32  Fed, 
Rep.  633;  The  Esteban  de  Antunano,  31  Fed.  Rep.  520. 
Joyce,  Vol.  I.— 71 
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plaintiffs  an  equitable  lien  upon  the  vessel.  It  was  not 
coupled  witih  an  interest,  or  given  as  security  to  tlie  plaintiff.s, 
'but  was  mei'elj  a  naked  power,  revocable  by  tbe  principal  at 
any  time."^  It  did  not  confer  on  tbem  the  rigbt  to  sell  tlie 
vessel  for  tbeir  o'wti  benefit,  and  any  authority  exercised  un- 
der it  would  have  been  in  law  the  act  of  the  owner,  and 
exercised  solely  for  his  benefit."  ■^^'^ 

§  999.  Voluntary  Advances  on  Vessels. — The  owner  of 
a  cargo  who,  "without  a  lien  and  without  request,  voluntarily 
advances  money  for  repairs  on  a  vessel,  acquires  thereby  no  in- 
surable interest.-*^"^ 

§  1000.  One  Expending-  Money  for  his  Own  Benefit 
on  Another's  Property. — One  acquires  an  insurable  inter- 
est in  another's  real  property  whe-re  for  his  own  benefit  he  ex- 
pends money  thereon  with  the  owner's  consent.-^ ''^ 

§  1001.  liiens. — Lien  creditors  have  an  insurable  in- 
terest in  the  property  to  which  the  lien  attaches,-^^^  and  it  is 
declared  that  a  debt  which  has  reference  to  or  arises  in  conse- 
quence of  the  thing  insured,  and  which  would  have  given  a  lien 
thereon,  gives  an  insurable  interest;  ^*^^  and  this  covers  mort- 
gagees and  lien  creditors.-^^^  So  a  lien,  or  an  interest  in  the 
nature  of  a  lien,  is  an  insurable  interest,  and  it  will  make  no 
difference  if  the  party  has  a  right  to  pursue  his  debtor  person- 
ally for  the  debt  on  account  of  which -the  lien  attached  ;-^'^ 
and  one  who  holds  liens  against  the  property,  and  is  appointed 
a  trustee  to  sell  it,  may  insure  the  same  in  a  mutual  company 

**  Hunt  V.  RoTismanier,  8  Wheat.  (U.  S.)  174;  Hartley's  Appeal,  53 
Pa.  St.  212;  Walker  v.  Denison.  Sfi  111.  142;  Barr  y.  Schroder,  32  Oal. 
COO;  Attrill  v.  Patterson,  58  Md.  226. 

^°«  China  Mut.  Ins.  Co.  v.  Ward  (8  U.  S.  C.  C.  A.  229),  59  Fed.  Rep. 
T12. 

"'  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  318.  See  Kulen 
Kemp  V.  Vigne,  1  Term  Rep.  364. 

"'  Looney  v.  Looney,  116  ^lass.  2S3. 

*'«  Boll  V.  Western  etc.  Ins.  Co.,  5  Rob.  (La.)  423;  39  Am.  Doc.  ."42. 

^<"  Wolf  V.  Horncnstle,  1  Bos.  &  P.  316.  i>er  But.ler.  J. 

105  Bell  V.  Western  etc.  Ins.  Co..  5  Rob.  (La.)  423:  39  Am.  Dec.  542, 

>••  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132. 
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authorized  bj  its  charter  to  insure  any  kind  of  property,  for 
this  expression  includes  personal  property. -^°^  If  the  goods 
themselves  are  insured  by  the  person  claiming  the  lien,  as  agent 
for  the  owner  of  the  goods,  he  cannot  recover  as  for  a  total  loss, 
in  an  action  upon  such  policy,  when  the  goods  have  been  re- 
stored to  the  o-\vner,  and  the  owner  does  not  satisfy  the  lien. 
There  may,  however,  be  a  recovery  in  such  case  for  the  partial 
loss  sustained  by  the  owner  of  the  goods.-^°^  An  insurable  in- 
terest also  exists  in  favor  of  one  who  has  a  lien  upon  the  cargo 
for  contribution,  the  insurance  being  made  t-o  cover  the  aver- 
age expenses  which  the  insured  might  have  to  pay  to  satisfy 
the  claim  of  the  salvors,  which  amount  of  salvage  was  ascer- 
tained and  paid  by  the  insured.-^^^ 

§  1002.  Mechanic's  Lien. — A  mechanic's  lien  on  prop- 
erty gives  an  insurable  interest  therein,^^"  and  in  case  of  ves- 
sels, in  so  far  as  a  statutory  lien  exists,  it  ought  to  give  an  in- 
surable interest. ^^^  So  one  who  has  erected  a  building  for  the 
lessee  upon  certain  land,  and  who  has  obtained  a  decree  giving 
precedence  to  his  lien,  has  an  insurable  interest,  and  neithe> 
the  lessor  nor  his  assigns  can  claim  the  benefit,  although  the 
lessee  had  covenanted  to  insure.^^^  But  it  is  not,  in  general, 
necessary  that  the  validity  of  the  lien  should  have  first  been 
established  by  a  judgment,  to  give  an  insurable  interest.  If 
the  labor  or  materials,  or  both,  have  been  furnished,  and  the 
statutory  lien  exists  at  the  time  the  policy  is  effected,  whether 
the  claim  be  filed  or  perfected  the  policy  will  be  valid,  it  being 
sufiicient  thiat  the  right  to  a  lien  has  not  lapsed  by  non-com- 
pliance with  the  statutory  requirements.^^^     And  a  party  hav- 

'"^  Allen  V.  Mutual  F.  Ins.  Co..  2  IMd.  111. 

'•^  Donath  v.  Insurance  Co.,  4  Dall.  (U.  S.)  463. 

""  Brisrgs  V.  Merchants'  &  Traders'  As.sur.  Co.,  13  Q.  B.  107:  IS 
L.  J.  Q.  B.  178. 

"»  Stone  V.  City  F.  Ins.  Co.,  12  Iowa,  371;  79  Am.  Dec.  539;  Frank- 
lin Ins.  Co.  V.  Cojites,  14  Md.  2S5;  Royal  Ins.  Co.  etc.  v.  Stimson,  103 
U.  S.  25;  I.oughurst  v.  Star  Ins.  Co.,  19  Iowa,  287;  Mitchell  v.  Home 
Ins.  Co.,  32  Iowa.  421;  Protection  Ins.  Co.  v.  Hall,  16  B.  Mon.  (Ky.) 
411;  Carter  v.  Humboldt  Ins.  Co.,  12  Iowa,  287. 

"'  See  next  section. 

"'  ]\Ierchants'  Excliange  Ins.  Co.  v.  Mazanpe,  22  Ala.  IGS. 

'"  See  cases  under  first  noite  under  this  section. 
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ing  a  mechanic's  lien  on  buildings  by  liim  erected  on  land  then 
covered  bj  mortgage  has  an  insurable  interest,  limited  only 
by  their  value  and  the  amount  of  his  claim.  His  discontinu- 
ance of  his  suit  to  enforce  the  lien  after  their  destruction  is 
not  a  matter  of  defense  to  his  action  on  the  policy.-^-'-'* 

§  1003,  Mechanics  and  Materialmen  in  Ship. — All  per- 
sons who  supply  labor  or  materials  in  building  or  repairing  for- 
eign vessels,  or  those  who  furnish  necessary  supplies  for  their 
employment,  have  by  the  general  maritime  law  a  lien  on  the 
vessel  and  an  insurable  interest  to  that  extent,  and  by  foreigTi 
vessels  are  meant  in  this  connection  those  of  another  state.-^-^^ 

§  1004.  Shipowner  in  Ship  and  Carg-o. — An  owner  of  a 
ship  has  an  insurable  interest  in  it  in  all  cases,  even  where  one 
has  chartered  her  and  covenants  to  pay  him,  in  case  of  loss,  her 
full  value.-^-^^  So  one  who  is  only  the  beneficial  owner,  merely 
holding  as  trustee  for  the  purpose  of  securing  a  sum  of  money 
advanced  to  the  actual  owner,  has  an  insurable  interest  ;-^-'^''^  and 
the  owner  of  a  ship  mortg-aged  to  her  full  value  has  an  insura- 
ble interest.-^-^^  So  the  ship  and  cargo  may  be  insured  for  part 
of  the  way,^-*-^  and  the  o^vner  of  a  vessel  and  cargo  may  insure 
in  a  valued  policy  to  two  ports  in  the  "West  Indies  the  amount 
of  the  prime  cost  of  the  goods,  together  ^\^th  the  premium  and 
freight  to  the  first  port.^"°  Where  defendants  insured  on  a 
time  policy,  and  plaintiffs  reinsured  them  for  a  specific  voyage, 
which  voyage  the  vessel  was  then  upon,  and  the  ordinary  length 
of  which  was  much  less  than  the  time  originally  insured,  it  was 
held  that  the  defendants  had  an  insurable  interest,  and  that 
whether  the  risks  of  both  policies  were  coextensive  was  imma- 

"*  Insurance  Co.  r.  Stimson,  10.3  U.  S.  25. 

"»  The  Oalisto,  Davies  (C.  C).  29.  per  Ware.  J.;  Merchant's  INIut. 
Ins.  Co.  V.  Bavin,?,  2o  Wall.  (U.  S.)  159.  See  The  Draco,  2  Sum.  (C.  C.) 
157.    See  section  preceding. 

='"  Hobbs  V.  Hannam,  3  Camp.  9.3;  Cal.  Civ.  Code.  ser.  ''^-Q;  i  ai- 
noTild  on  Marine  Insurance,  Perl^ius'  ed.,  264,  *2o8,  sec.  113. 

^"  Rhind  v.  Wilkinson,  3  Taunt.  237. 

"«  Gordon  v.  Massachusetts  Ins.  Co.,  2  Pick  (Mass.)  249;  Iliggiuson 
V.  Dall,  13  Mass.  96. 

119  Taylor  v.  Wilson,  15  East,  324,  per  Lord  Elleuborough. 

^''  Pritchett  v.  Insurance  Co.  of  North  America.  3  Yeates  (Pa.),  458. 


1 


1125  INSURABLE   INTEREST.  §§  1005,  1006 

terial,  provided  the  reinsurance  was  included  by  the  risk  orig- 
inally insured  j-^'"'^  and  the  owners  may  sue  upon  a  policy  in 
their  own  name  where  it  is  effected  by  the  charterers  under  an 
agreement  with  them  that  the  insurance  money  shall  be  paid 
over  to  the  owners  in  case  of  a  total  loss,  and  the  policy  is  taken 
on  account  in  their  name.-^^ 

§  1005,  Shipowner  in  Special  Cargo — Lien. — Where  the 
owner  of  a  ship  engaged  for  the  transportation  of  the  obelisk 
known  as  "Cleopatra's  ISTeedle"  from  Alexandria  to  London, 
amd  for  its  erection  upon  a  site  to  be  thea^eafter  selected, 
effected  policies  to  cover  expenses  upon  the  goods  and  mer- 
chandise "in  the  good  ship  or  vessel  called  the  'Cleopatra,'  iron 
vessel  containing  the  obelisk,"  in  a  valued  policy  against  "the 
risk  of  total  loss  only,"  it  was  held  that  being  owner  of  the  ship 
and  having  possession  of  the  obelisk,  and  possibly  a  lien  thereon 
for  his  expenditure,  gave  him  an  insurable  interest,  certainly 
to  the  extent  of  his  expenditures. -^^^ 

§  1006.  Charterer. — The  charterer  who  has  the  vessel 
•in  his  custody  and  possession  has  an  insurable  interest  to  the 
extent  of  his  liability  to  damage  by  her  loss,  and  may  insure  it 
in  his  own  name,  and  where  he  has  a  stipulation  to  insure,  he 
may  insure  for  the  benefit  of  the  owner ;^^**  nor  need  he  dis- 
close the  nature  of  his  interest.-^^^  So  one  who  has  possession 
of  the  vessel  with  a  lien  has  an  insurable  interest;  as  where 
lie  has  contracted  with  the  owner  for  a  commission  to  man 
and  run  the  vessel,  holding  her  as  a  security  for  disburse- 
ments.^^^     Charterers  of  a  vessel  have  an  insurable  interest  in 

*"  PhiladelpliLa  Ins.  Co.  v.  Washington  Ins.  Co.,  23  Pa.  St.  2."0. 

•"  Richelieu  fte.  Co.  v.  Thames  &  Monsey  M.  Ins.  Co.,  oS  Mirh.  132. 

"'  Dixon  V.  Whitn'orth.  4  L.  R.  Com.  P.  Div.  371;  48  L.  J.  Com.  P. 
Div.  538;  reversed  on  another  point,  49  L.  J.  Com.  P.  Div.  408;  43 
L.  T.,  N.  S.,  365. 

"*  Hobbs  V.  Hannam,  3  Camp.  93;  Murdoclc  v.  Franklin  Ins.  Co., 
33  W.  Va.  407;  10  S.  E.  Rep.  777;  7  L.  R.  Annot.  572:  Bartlett  v.  Wal- 
ter, 13  jMass.  267;  7  Am.  Dec.  143;  Warder  v.  Horton,  4  Binn.  (Pa.) 
529;  Oliver  v.  Greene,  3  Mass.  133. 

"»  Biirtlett  V.  W:ilter.  1.",  Mns.s.  207;  7  Am.  Dec.  143. 

"'  The  Gulnare,  42  Fed.  Rep.  861. 
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wheat  purchased  to  be  delivered  on  board  ship.  Thus,  where 
a  part  is  delivered  from  time  to  time,  they  have  an  insurable 
interest  in  such  part  as  is  delivered;  for  a  deliver)^  to  the  mas- 
ter is  a  deliveiy  to  the  purchasei-s.-^^^ 

§  1007.      Vendor  and  Vendee  in  Ship  and  Freight. — The 

vendee  of  a  ship  who  has  paid  part  of  the  purchase  money  has 
an  insurable  interest  therein,  even  though  she  is  to  remain  in 
the  vendor's  possession, ^"^  and  the  owner  who  in  such  case  has 
contracted  to  convey  the  title  upon  full  pajanent  has  an  insura- 
ble interest  to  the  full  value  of  the  vessel,  regardless  of  the 
price  contracted  to  be  paid  for  her.-^^  So  one  has  an  insurable 
interest  in  the  freight  where  he  has  a  builder's  bond  for  the 
conveyance  of  the  ship,  upon  payment  of  the  balance  of  the 
contract  price  for  her  building,  he  having  possession  thereof, 
and  he  may  insure  as  o"vvner  even  though  she  is  registered  in 
the  builder's  name.-^^^  And  an  assignor  has  an  insurable  inter- 
est where  he  reserves  his  right  to  freight  earned,  if  it  appears 
that  it  was  intended  to  cover  his  interest.-^^^ 

§  1008.  What  Interest  of  Shipowner  in  Freight  In-  , 
eludes. — In  what  appears  to  be  the  earliest  case  in  which 
the  word  "freight"  occurs,  it  is  evidently  used  to  mean  the 
cargo  carried.-^^^  Emerigon  defines  freight  as  a  salary  paid,  or 
promised  to  be  paid,  the  captain  on  condition  that  he  will  trans- 
port merchandise  or  passengers  to  the  place  named,-^^^  and 
Chancellor  Kent  says  it  may  include  the  money  paid  for  trans- 
portation of  passengers  on  ships. ■^^'^  Although,  strictly  speak- 
ing, the  term  "freight"  refers  almost  exclusively  to  the  com- 

"'  Colonial  Ins.  Co.  v.  Adelaide  Marine  Ins.  Co.,  L.  R.  12  App. 
C.  128;  35  Week.  Rep.  636;  56  L.  T.,  N.  S.,  173. 

^=*  Kenney  v.  Clarlvson,  1  Johns.  (N.  Y.)  385;  Rider  v.  Ocean  Ins. 
Co.,  20  Pick.  (Mass.)  256. 

"'  Stuart  V.  Columbian  Ins.  Co..  2  Cranch  (C.  C),  442. 

""  Simenes  v.  Marine  Ins.  Co.  etc..  2  Cranch  (C.  C),  618. 

'"  Taradise  v.  Sun  Mut.  Ins.  Co.,  6  La.  Ann.  596. 

132  Bright  V.  Cowhor.  1  Brown.  &  Gold.  21.  See.  also.  Robinson  v. 
INIanufacturers'  Ins.  Co.,  1  Met.  (Mass.)  145.  per  Shaw.  C.  J. 

iss  Emeris:on  on  Insurance.  Meredith's  ed.  1850,  c.  viii,  sec.  8,  p.  178. 

"*  3  Kent's  Commentaries,  ed.  *219. 
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pensation  for  caiTiage  of  goods/^^  nevertheless,  in  its  most 
comproliensive  meaning,  freight,  as  used  in  insurance  law,  im- 
poi'ts  the  benefit  derived  by  the  shipowner  from  the  employ- 
ment of  his  ship,-^'"^®  whether  such  benefit  be  the  price  paid 
the  shipowner  as  charter  money  under  a  contract  of  affreight- 
ment for  the  hire  of  the  ship  or  a  part  thereof,  as  in  case  of  a 
part  owner  for  a  certain  time  or  a  certain  voyage,-^^'^  or  money 
paid  by  one  or  various  persons  who  put  specific  quantities  of 
goods  on  board  for  transportation,-^^^  or  the  benefit  be  merely 
derived  through  the  increased  value  in  part  of  the  shipowner's 
own  goods,  by  reasion  of  carrying  them  in  his  own  ship.-^^^ 
As  will  be  seen  froon  what  has  been  stated,  there  is  an  impor- 
tant distinction  between  freight  and  chai'ter  freight,  the  former 
being  the  compensation  for  the  carriage  of  goods  in  the  ship, 
the  latter  being  the  price  paid  the  owner  as  charter  money  un- 
der a  contract  of  affreightment,  whether  for  the  ship  or  a  part 
thereof,  as  in  case  of  a  part  owner,  for  a  certain  time  or  a  cer- 
tain voyage.  Under  the  latter,  the  ship  may  earn  freight, 
though  no  goods  are  ever  put  on  board  or  be  contracted  for,  or 
in  some  cases,  even  though  they  are  not  ready  to  be  shipped, 
the  interest  to  be  insured  under  such  a  policy  is  the  freight 
which  would  have  been  earned  under  the  charter-party  if  the 
voyage  had  not  been  stopped  by  the  intervention  of  a  peril  in- 

"»  Examine  GrifTffS  v,  Austin,  3  Piclf.  (Mass.)  19;  Pitman  v.  Hooper, 
3  Sum.  (0.  C.)  50,  56. 

"=  lOx.amine  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429;  Scorr 
V.  Libby,  4  Dall.  (U.  S.)  439;  2  Johns.  (N.  Y.)  336;  Olarli  v.  Ocean 
Ins.  Co.,  16  Pick.  (]\]ass.)  2S9;  Flint  v.  Flemyncr.  1  Barn.  &  Adol.  48. 
per  Lord  Tentea-den;  3  Kent's  Commentaiies,  *219. 

'"  riobbs  V.  Hanuam,  3  Cowp.  93;  Riley  v.  Hartford  Ins.  Co.,  2 
Conn.  373;  Forbes  v.  Aspinwall,  13  East,  324,  per  Lord  Ellemborougb; 
"Winter  v.  Halliday,  2  Barn.  «Sr  Adol.  n.'iO;  Flint  v.  Floniyn.u-.  1  Barn.  iV: 
Adol.  48,  per  Lord  Tenterden;  Etches  v.  Aldan,  1  Ma.n.  &  R.  157; 
"SVintor  v.  lialfliniaiid.  3  Bani.  Ar  Adol.  649.  per  lyord  Toutordcn; 
Clark  V.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  289;  Robinson  v.  Manufac- 
turers' Ins.  Co.,  1  Met.  (Mass.)  145;  Beames'  Lex  Mercatoria,  118; 
Riley  v.  Delafield,  7  Johns.  (N.  Y.)  522;  Deeriug's  Anuot.  Civ.  Code 
Cal..  sec.  26G1. 

"'  Riley  v.  Hartford  Ins.  Co..  2  Conn.  373. 

^•'"  Flint  V.  Flemynix,  1  Barn  &  Adol.  48.  per  Lord  Tenterden:  8  L. 
J.  K.  B.  350;  Robinson  v.  Manufacturers'  Ins.  Co.,  1  Met.  (Mass.) 
146;  Paradise  v.  Sun  Ins.  Co.,  6  La.  Ann.  596;  Devaux  v.  Jauson,  2 
Bing.  N.  C.  519;  Wolcott  v.  Eagle  lus.  Co.,  4  Pick.  (Mass.)  429. 
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sured  against. -^^"^  Tlie  main  point  in  both  cases  is,  tliat  the 
insured  must  have  an  inchoate  right  to  freight  to  sustain  an 
insurable  interest,  and  this  inchoate  right,  as  a  general  rule,  ac- 
crues in  the  former  case  at  once  the  goods  are  on  board  the  ship, 
or  whea'e,  the  ship  being  in  a  condition  to  receive  them,  thev 
•are  contracted  for  and  in  a  situation  to  be  put  on  board;  and  in 
the  latter  case,  at  once  the  ship  has  broken  ground  for  the  pur- 
poses of  the  charter-party. •^'*-'-  The  shipowner  who  insures  the 
freight  of  his  own  cargo  is,  however,  entitled  onlv  to  the  usual 
rate  of  freight  at  the  port  of  departure  which  he  might  have 
obtained  from  others  in  the  ordinary  course  of  busin&ss  for 
like  goods,  and  he  is  not  entitled  to  the  enhanced  value  given 
by  transportation.-^*-  Freight  should  not  in  any  case  be  con- 
founded with  the  profits  on  the  cargo  at  the  port  of  destina- 
tion.-^"*^ Freight  may  have  been  partially  or  wholly  paid  in 
advance,  in  which  case,  if  the  goods  are  not  carried  by  re'ason  of 
any  event  for  which  the  shipper  is  not  responsible,  and  there 
is  no  agi'eement  to  the  contrary,  it  is  to  be  repaid. ■*•** 

§  1009.  Requisites  of  an  Interest  in  Freight. — A  per- 
son must  have  some  interest  in  freight,  otherwise  he  cannot  in- 
sure it.-*-'*^  An  interest  in  freight  is  an  inchoate  right  to  it, 
proceeding  from  or  dependent  upon  the  right  of  ownership, 
upon  some  legal  or  equitable  title  in  the  ship  existing  at  least 
at  the  time  of  loss,  and  such  right  in  expected  freightage  must 
be  such  that  the  freight  would  certainly  have  been  earned  but 
for  the  intervention  of  the  peril  insured  against. -^^^     "Where 

140  ppp  Davidson  v.  Willasey.  1  Maiile  &  S.  315.  per  T.orrl  Ellon- 
borougli;  Eiley  v.  Hartford  Ins.  Co.,  2  Conn.  368,  per  Hosmer,  J. 

'"  McGraw  v.  Ocean  Iiis.  Co.,  23  Pick.  (Mass.)  409;  Adams  v.  War- 
ren Ins.  Co.,  22  Piclv.  (Mass.)  103. 

"=  Paradise  v.  Sun  Ins.  Co.,  6  Da.  Ann.  .590. 

>«  Paradise  v.  Sun  [ns.  Co.,  6  La.  Ann.  596. 

'"  Pitman  v.  Hooper,  3  Sum.  fC.  C.)  .50.  56:  Watson  v.  Dnykinok. 
3  Johns.  (N.  Y.)  335.  See  Emerigon  on  Insurance,  Meredith's  ed. 
1850,  c.  viii,  sec.  8,  p.  179. 

"'  Atwell  V.  Miller,  11  Md.  34;  69  Am.  Dec.  206. 

"'  Adams  v.  Warren  Ins.  Co.,  22  Pick  (Mass.)  163,  per  Sliaw,  C.  J.; 
Camden  v.  Anderson,  5  Term  Rep.  709,  per  Lord  Kenyon  and  Ash- 
hurst.  .!.;  s.  c.  6  S.  Rep.  723;  Foley  v.  United  F.  &  M.  Ins.  Co.  of  Syd- 
ney, L.  R,  5  Com.  P.  155;  Thompson  v.  Taylor,  6  Term  Rep.  478;  Merch 
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one  jDrodiiced  a  bill  of  sale  to  himself  and  another,  the  register 
being  to  both,  it  was  held  that  he  was  only  entitled  to  recover 
a  moiety,  and  not  the  whole,  of  the  freight  under  a  policy 
thereon. •'■'^^  And  in  an  English  case  it  is  held  that  the  register 
is  decisive  evidence  of  ownership,  and  that  where  four  per- 
sons purchased  a  ship,  and  it  was  registered  only  in  the  names 
of  two  of  them,  that  the  four  had  not  an  insurable  interest  in 
the  freight,  as  they  had  neither  a  legal  nor  equitable  title  to 
the  ship,  there  being  no  averment  of  interest  in  the  two  in 
whose  names  the  ship  was  registered. -^^^  The  register  is  now, 
however,  only  prima  facie  evidence  in  England. -^^^  Freight 
is  insurable  without  reference  to  the  profits,  and  it  being  in- 
sured under  a  valued  policy,  and  if  the  intervention  of  the  per- 
ils insured  against  prevents  the  delivery  of  the  cargo,  the  as- 
sured may  recover  the  valuation  in  the  policy  without  refer- 
ence to  the  profits  or  even  the  amount  of  expected  compensa- 
tion due  had  the  cargo  been  delivered.  The  contract  having 
fixed  the  valuation,  and  there  being  no  fraud,  such  valuation 
governs  in  ease  the  assured  is  unable  to  earn  his  freight.-^^*^ 
Since  a  peril  for  part  of  the  voyage  may  be  greater  than  that 
for  the  other  part,  a  freight  voyage  may  be  insured  for  part 
of  the  way.-^^-^  That  freight  for  a  part  of  the  voyage  may  be 
insured  is  settled,-^^^  notwithstanding  a  nisi  prius  decision  of 
Lord  Kenyon  to  the  contrary,  and  which  was  based  upon  the 
ground  that  the  risk  was  not  that  which  the  underwi-iter  had 

V.  Fhiladolphia  Ins.  Co..  3  Whart.  (Pa.)  47.S;  Hickie  v.  Rodooanaclii.  2.*^ 
L.  J.  Ex.  273;  4  Hurl.  &  N.  455;  Miller  v.  Woodfall.  8  El.  &  B.  493; 
Hart  V.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  346;  Marsh  v.  Robinson, 
4  Esp.  9S;  Goi'don  v.  American  lus.  Co.  of  New  York,  4  Denio  (N.  Y.), 
362;  Cal.  Civ.  Code,,  sec.  2662;  McGraw  v.  Ocean  Ins.  Co.,  23  Pick. 
(Mass.)  409,  per  Shaw,  C.  .7.    See  se^'tion  897,  ante. 

'"  OM  V.  Eagle  Ins.  Co.,  4  Mass.  172. 

'''  Camden  v.  Anderson,  5  Term  liep.  709,  under  Act  26  George  III., 
c.  60. 

"°  Merchants'  Sibiprpin.c:  Act,  .1854. 

""  Lo'Clcwood  V.  Atlantic  etc.  Ins.  Co.,  47  Mo.  50. 

'^  Taylor  v.  Wilson,  15  East,  324. 

'•■'=  Taylor  v.  Wilson.  15  East.  324;  Michael  v.  Gillespie,  26  L.  .T.  Com. 
P.  306;  12  Com.  B..  N.  S.,  627;  Goi-don  v.  American  Ins.  Co.  of  N.  Y., 
4  Denio  (N.  Y.),  360;  Hall  v.  Brown,  2  DqwI.  Pr.  C.  367. 
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agreed  to  assume,  since  the  freight  insured,  being  only  for  a 
part  of  the  voyage,  differed  from  the  freight  as  payable.-^^^ 

§  1010.  Shipowner  in  Freig-ht. — It  is  well  settled 
that  a  right  of  the  shipowner  to  freight  is  an  insurable  interest, 
and  freight  a  lawful  subject  of  insurance.  It  is  a  substantial 
interest  based  upon  a  right  which  the  loss  of  the  subject  matter 
out  of  which  it  proceeds,  or  to  w'hich  it  attaches,  would  ma- 
terially affect,  and  prevent  from  becoming  perfect.  This  right 
being  of  pecuniary  value,  the  intervention  of  the  peril  insured 
against  necessitates  a  pecuniary-  loss.-*-^*  It  is  requisite,  how- 
ever, in  all  cases  that  the  interest  or  risk  should  have  at- 
taohed.-'-^'^  And  an  exception  also  exists  in  certain  cases  where 
freight  has  be^n  paid  absolutely  in  advance,  and  cannot  be  re- 
covered back  in  case  of  nondelivery.  Where  a  ship  sails  under 
a  charter-party,  her  owners  have  an  insurable  interest  in 
freight,  and  may  recover  the  Whole  sum  valued.-^^®  If  the 
shipowner  charters  his  vessel,  and  the  charterer  covenants  to 
pay  a  certain  sum  or  her  full  value  to  the  owner  in  case  the 
ship  is  lost,  the  owner  has  an  insurable  interest,  since  he  is  not 
bound  to  trust  exclusively  to  the  credit  of  the  charterer  ;^^^ 
for  a  contract  of  affreightment  gives  the  shipowner  an  interest 
in  freight.-^^^  So,  also,  where  there  is  a  charter-party  for  a 
complete  cargo,  freight  to  be  paid  at  a  certain  rate,  an  interest 
is  created.-^^^ 

"*  MurdcK-k  v.  Potts,  reported  in  1  Marshall  on  Insurance,  ed.  1810, 
•326;  2  Park  on  Insurance,  8tb  ed.,  634. 

1"  See  Lucena  v.  Crawford,  3  Bos.  &  P.  102,  per  Chambre,  J.;  Clark 

"'  De  Yaux  v.  Jauson,  5  Bins.  (N.  C.)  537;  McGraw  v.  Ocean  Ins. 
Co.,  23  Pick.  (Mass.)  405,  per  Shaw,  C.  J.;  Adams  v.  Warren  Ins.  Co., 
22  Pick.  (Mass.)  1(53. 

"'  De  Vaux  v.  Jan.son,  5  Bing:.  N.  C.  537;  McGraw  v.  Ocean  Ins. 
Co.,  23  Pick,  (Mass.)  409,  per  Shaw,  C.  J.;  Barber  v.  Flemyng,  L.  II. 
5  Q.  B.  59:  Melchci'  v.  Ocean  Ins.  Co.,  GO  Me.  77;  Paradise  v.  Sun 
Mut.  Ins.  Co.,  6  La.  Ann.  590;  Robinson  v.  Manufacturers'  Ins.  Co., 
1  Met.  (Mass.)  140;  Hart  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  340; 
Merc.  S.  Co.  v.  Lysen,  L.  R.  7  Q.  B.  D.  75. 

>"  Hodgsion  v.  Mississippi  Ins.  Co.,  2  La,  (O.  S.)  341. 

'"  Hobbs  V.  Haunara,  3  Camp,  93. 

«»  Barber  v.  Fleiiiyn£r.  5  L.  .7.  Q.  B.  59. 

""  Moses  V,  Pratt,  4  Camp.  297. 
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§  1011.  Charterer  who  is  Part  Owner. — If  the  char- 
terer is  liiinself  the  owner  of  one  moiety  of  th.e  vessel,  and  hires 
the  other  moietj  of  its  owner  for  a  specified  time  at  a  certain 
sum  per  month,  and,  if  she  is  lost,  to  pay  a  specified  sum  for 
the  half  part  of  the  vessel,  wliich  does  not  exceed  the  value  of 
such  part,  such  charterer  has  immediately  on  the  execution  of 
the  contract  a  special  j)roperty  in  the  chartered  moiety,  wliich 
gives  him  an  insurable  interest;  nor  need  he  specify  the  naiture 
of  his  interest,  and  the  policy  being  upon  the  whole  vessel,  and 
covering  both  the  absolute  and  special  ownerships,  a  recovery 
may  be  had.-^^'* 

§  1012.  Charterer  in  Expected  Freig-ht. — As  we  have 
stated,  the  right  to  freight  results  from  the  right  of  ownership, 
and  necessitates  some  title  in  or  to  the  ship.-^^^  If  a  charterer 
who  has  contracted  to  pay  a  certain  sum  for  the  hire  of  the  ship, 
or  of  any  certain  portion  of  the  tonnage  to  the  owner,  employs 
it,  there  being  nothing  in  the  agreement  to  the  contrary,  as  a 
freighting  ship  for  the  transportation  of  other's  goods  on 
freight,  he  stands  as  owner  pro  hiaec  vice,  in  relation  to 
che  shippers  of  the  goods.  He  assumes,  vnth  respect  to  such 
property  and  the  right  to  the  freight,  the  perils  of  the  seas,  the 
same  as  the  shipowner  under  such  carriage,  especially  where 
the  expected  freight  exceeds  the  charter  money,  and  he  has  an 
insurable  interest  certainly  to  the  extent  of  the  surplus.  Tins 
rule  and  qualification,  however,  must  be  understood  as  mean- 
ing that  the  charterer  has  an  insurable  interest,  in  such  case,  in 
freight  to  be  earned  to  the  full  extent  of  his  interest  therein, 
as  governed  by  the  principles  of  indemnity  wliich  underlie  the 
contract  of  insurance,  since  indemnity  must  control  the  amount 
of  recovery.-^^^  And  there  would  seem  to  be  no  valid  reason 
why,  subject  to  the  foregoing  rule,  the  charterer  may  not,  the 
same  as  the  shipowner,  insure  the  freight  or  benefit  to  be  de- 

i»o  Oliver  v.  Gro<^nt'.  3  Mass.  133;  Taylor  v.  Wilson,  15  East,  324. 

"'  Camdeu  v.  Anderson,  5  Term  Rep.,  per  Lord  Kenj-oii.  See  sec. 
1004,  herein. 

'°=  See  Clark  v.  Ocean  Ins.  Co.,  Ifi  Pick.  (Mass.1  294.  per  Putnam.  J.; 
Mistaer  v.  Gillespie,  11  Yes.  69;  liobiuson  v.  Manufacturers'  In.s.  Co., 
1  Met.  (Mass.)  146. 
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rived  from  the  carriage  of  his  own  goods  to  the  same  extent  as 
in  case  of  carriage  of  goods  of  others. ^"^^  It  is  held  that  a  char- 
terer, who  liires  a  ship  for  the  outward  passage  and  return,  and 
employs  her  in  carrying  a  cargo  out  for  which  he  is  to  receive 
freight  at  the  outport,  has  an  insurable  interest  to  the  amount 
of  the  expected  freight,  notwithstanding  the  fact  that  the  ship 
being  lost  nothing  was  due  from  him  to  the  shipowner.  ■^'^  And 
where  the  vessel  was  hired  for  a  certain  sum  for  a  voyage  out- 
ward and  return,  the  charterers  agreeing  to  insure  the  freight 
to  the  amount  of  the  charter  money,  and  it  "was  done,  and  she 
\vas  lost,  it  was  held  that  they  could  maintain  an  action  in  their 
own  names.-^^^  It  is  held,  however,  in  a  iN'ew  York  case  that 
■\vhere  the  charter  money  exceeds  the  amount  of  freight  to  be 
earned,  that  the  charterer  has  no  insurable  interest  in  the 
freight;  ^^^  and  in  another  case  in  the  same  state,  in  which 
there  was  no  surplus  over  the  charter  money,  it  was  held  that 
the  liability  of  the  charterer  to  pay  being  dependent  upon  the 
safe  arrival  of  the  ship,  or  the  performance  of  the  voyage,  the 
liability  would  cease  upon  loss  or  failure  to  perform,  and  there- 
fore he  could  have  no  interest  in  freight  to  be  earned  by  his 
canying  cargo. ■^^'  It  is  also  held  that  the  charterer,  whose 
obligation  to  pay  freight  does  not  become  absolute  until  the 
termination  of  the  voyage,  has  no  insurable  interest  in 
freight.^*^^  In  this  connection  it  may  be  stated  that  the  charter 
money  may  be  payable  absolutely  or  only  in  case  of  the  safe 
arrival  of  the  vessel,  or  the  performance  of  the  voyage,  and 
that  the  freight  receivable  by  the  charterer  may  be  less  than  the 
charter  money  or  may  exceed  it. 

§   1013.      Charterer  and  Shipowner — Separate  Risks  — 

A  charterer  who  assumes  certain  risks  and  the  owner  other 


*"  See  Oliver  v.  Greene,  3  Mass.  133;  Clark  v.  Ocean  Ins.  Co..  IG 
Pick.  (Mass.)  289;  Bartlett  v.  Walter,  13  Mass.  267. 

«*  Clark  V.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  294. 

^«*  Silloway  v.  Neptune  Ins.  Co.,  12  Gray  (Mass.),  73. 

"^  Hutu  V.  New  York  M.  Ins.  Co.,  8  Bosw.  (N.  Y.)  538. 

"'  Mellen  v.  National  Ins.  Co..  1  Hall  (N.  Y.),  500.  See  Watsoa  v. 
Duykinr-k.  3  .Tolms.  (N.  Y.)  .336. 

^«»  Robbins  v.  New  York  Ins.  Co.,  1  Hall  (N.  Y.),  363. 
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risks  has  an  insurable  interest  in  freight  to  tlie  full  extent 
against  the  perils  assumed  by  them;   so  has  the  owner.-^*"'^ 

§   1014.      Charterer  Insuring  Agrainst  Special  Peril. — 

Where  the  charterer  has  bound  himself  to  pay  a  certain  sum  on 
the  arrival  of  the  ship  on  her  return  voyage,  in  case  she  should 
not  be  permitted  to  discharge  her  outward  or  load  her  return 
cargo,  'and  she  is  refused  permission  to  discharge  the  same  at 
the  outport,  and  the  charterer  immediately  pi-oceeds  to  an- 
otheo-  port  and  disposes  of  the  cargo,  and  takes  ano'ther  for  the 
time  past  and  earns  freight,  it  is  held  that  his  liability  to  pay 
the  shipowner  the  agreed-upon  sum  gives  him  an  insurable 
interest,  but  that  the  insurer  is  entitled  to  the  credit  of  the 
sum  received  for  freight,  the  policy  being  a  contract  to  pay 
the  charterer  a  total  loss  in  case  he  is  not  pennitted  to  load  at 
the  outward  port.^^® 

§   1015.      Advances  by  Charterer  on    Freight. — If  the 

advancement  by  the  charterer  be  in  part  payment  of  freight, 
he  has  an  insurable  interest  in  the  money  so  advanced. ■^'^^     And 

i«9  Sanson  v.  Ball,  4  Dall.  (U.  S.)  459;  Clark  v  Ocean  Ins.  Co.,  16 
Pick.  (Mass.)  289. 

•'0  Puller  V.  Stainforth,  11  East,  232.  But  credit  for  new  freight 
earned  yaa  not  allowed  in  Puller  v.  Halliday,  12  East,  494.  See,  also, 
as  to  credit  for  freight  earned  in  case  of  shipowner,  Insurance  Co.  v. 
Mordecal,  22  How.  (U.  S.)  Ill;  Davy  v.  Hallett,  3  Caines  (N.  Y.), 
16. 

*'*  "If  the  memorandum  of  charter-party  had  in  this  instance  clearly 
expressed  that  the  money  advanced  .should  be  in  part  payment  of  the 
freight,  then  it  would  follow  that  the  loss  of  the  ship  would  pro- 
duce a  loss  of  the  money  advanced  to  the  freighter,  and  he  would 
have  an  insurable  interest  in  it":  Manfleld  v.  Maitland,  4  Barn.  & 
Aid.  585,  per  Bay  ley,  J.  In  this  case  it  appeared  that  tlie  memoran- 
dum for  charter  stated  one-half  of  the  freight  to  be  paid  in  cash  on 
unloading  and  right  delivery,  and  the  remainder  by  bill  on  London 
at  four  months  date,  and  also  provided,  after  containing  stipulations 
for  unloading,  discharging,  demurrage,  etc.:  "The  captain  to  be 
supplied  with  cash  for  ship's  use,"  in  pursuance  of  which  latter  stipu- 
lation the  master  drew  a  bill  on  the  I'reighters,  which  was  duly  ac- 
cepted and  paid,  and  it  was  held  that  this  was  not  to  be  consiuered 
as  a  payment  of  fieight  in  advance,  but  a  loan  to  the  owner  of  the 
ship,  and  that  the  freighters  (the  ship  being  lost  on  her  homeward 
voyage)  had  no  insurable  interest  in  the  bill:   Landers  v.   Drew,   3 


§   1015  INSURABLE    IxNTEREST.  1184 

it  is  lield  tliat  advances  for  freight  mav  be  insured  as  freight; 
but  there  must  be  a  proof  of  actual  advances  to  warrant  a  re- 
coveiy.^^^  But  the  contrary  is  held  in  Louisiana,^ ^^  although, 
where  there  was  no  denial  that  freight  had  been  paid  in 
■advance,  it  was  held  that  the  insured  was  not  bound  to  prove 
that  he  had  paid  it.-^^*  Freig'ht  so  paid  in  advance  is  a  lawful 
subject  of  insurance,  and  is  liable  to  an  average  loss,^*^  and  it 
is  held  that  the  insurer  cannot  avoid  liability  on  the  ground  that 
advanced  freight  might  be  recovered  back  by  reason  of  the  loss 
of  the  cargo.^'*"  So  the  insured  under  a  policy  on  such  freight 
may  recover  an  average  loss  arising  from  the  payment  of  sal- 
vage. ^"'^  So  one  who  advances  money  to  a  shipowner,  in  con- 
sideration of  a  right  to  fill  up  a  certain  proportion  of  the  ship's 
tonnage  with  goods  of  his  own  or  othei-s,  has  an  insurable  in- 
terest which  he  may  describe  as  "freight  advanced,"  and  valued 
by  agreement  at  a  certain  sum.^^^  And  if  the  freight  advanced 
is  received  on  account  of  the  charter-party  as  a  portion  of  the 
entire  sum  payable,  and  the  whole  still  remains  at  risk,  and  the 
charter-party  is  annulled,  the  money  being  considered  as  part 
payment  under  a  new  chai'ter-party,  the  charterer  has  such  an 

Bam.  &  Adol.  445;  Anonymous,  2  Show.  283;  Griggs  v.  Austin,  3 
Piclv.  (Mass.)  20;  De  Silvale  v.  Kendall,  4  Manle  &  S.  37. 

^"  Robbins  v.  New  York  Ins.  Co.,  1  Hall  (N.  Y.),  563.  The  court 
in  this  case,  per  Jones,  C.  J.,  said:  "But  a  part  of  the  freight  is 
said  to  have  been  advanced.  The  advance  of  the  freight  gives  no 
right  to  insure  beyond  tlhe  amount  o^  the  advance,  and  where  the 
owner  of  the  vessel  is  liable  to  refund  in  case  of  loss  his  right  to  in- 
sure that  amount— resulting  from  the  lien  the  charterer  has  upon 
the  freight  for  his  security— requires  that  proof  should  be  made  of 

the  actual  payment  of  the  money  alleged  to  be  advanced The 

actual  proof  of  the  advance  cannot  be  dispensed  with  as  proof  in 
chief  on  the  trial":  See,  also,  Sansom  v.  Ball,  4  Dall.  (U.  S.)  459;  Man- 
field  V.  Maitland,  4  Bam.  &  Aid.  588,  per  Abbott,  C.  J.;  Mellen  v. 
National  Ins.  Co.,  1  Hall  (N.  Y.),  500;  Winter  v.  Haldimand,  3  Bam. 
&  Adol.  649. 

'•'  Kathman  v.  General  Mut.  Ins.  Co.,  12  La.  Ann.  35. 

"*  Kathman  v.  General  Mut.  Ins.  Co.,  12  La.  Ann.  35. 

'■=  Sanson!  v.  Ball,  4  DalL  (U.  S.)  4.59;  Kathman  v.  General  Mut 
Ins.  Co.,  12  La.  Ann.  .^5, 

"«  Kathman  v.  General  Mut.  Ins.  Co.,  12  La,  Ann.  35. 

"'  Sansom  v.  Ball,  4  Dall.  (U.  S.)  4.59. 

«»  Sansom  v.  Ball,  4  Dall.  (U.  S.)  459. 
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insurable  interest. ^^^  Again,  where  the  charterer  agrees  to  pay 
a  sum  absolutely,  part  being  paid  at  the  outport  for  port  charges 
and  incidental  expenses  )and  the  balance  on  arrival,  it  i^  held 
that  he  had  an  insurable  interest  in  the  payment  so  made  at  the 
outport,  but  it  must  be  described  specifically,  and  is  not  cov- 
ered by  the  general  designation  of  freight. ^^'^  And  where  the 
insurance  was  on  freight  prepaid  on  account,  and  the  master 
was  justified  in  abandoning  the  voyage,  and  the  insured  pro- 
cured the  goods  to  be  carried  at  a  rate  of  freight  in  excess  of 
that  payable  under  the  charter-party,  a  recovery  as  for  a  total 
loss  of  the  freight  so  advanced  was  adjudged.^^^ 

§  1016.  When  Charterer  has  no  Insurable  Interest  in 
Freight  Advanced. — If  the  charterer  advances  money  on 
freight  on  the  owner's  pei*sonal  credit  alone,  and  the  latter  is 
obligated,  irrespective  of  the  issue  of  the  voyage,  to  repay  the 
same  as  a  debt,  the  charterer  runs  no  risk  of  losing  it  by  the 
perils  insured  against,  and  therefore  has  no  insurable  interest 
in  freight  so  advanccd.^^^  ^^^  ^^^  ^^^  ^osi^s  money  to  the 
master  to  be  repaid  out  of  the  freight  has  no  insurable  inter- 
est,^^^  unless  the  freight  be  assigned  or  pledged  as  security,  and 
the  principal  rule  should  also  be  subject  to  the  exception  that 
by  the  terms  of  the  charter-party  a  lien  may  be  stipulated  for  by 
virtue  of  which  an  insurable  interest  would  exist.  Mr.  Amould 
says  that  if  by  the  terms  of  the  charter-party  it  does  not  clearly 
appear  that  the  money  advanced  is  part  payment  specifically  of 
freight,  it  will  be  reg-arded  as  a  mere  loan.^^^     If  it  appears  by 

"»  Ellis  V.  Lafone,  8  Ex.  546;  22  L.  J.  Ex.  124. 

"°  Winter  v.  Haldlmand,  3  Barn.  &  AdoJ.  649,  per  I/ord  Tenterden.  ' 

•"  De  Cadra  v.  SAvain,  16  Com.  B.,  N.  S..  772.  For  a  fiillpr  dis- 
■cussion  of  this  question  of  advances  on  freight,  see  Hlclis  v.  Shield, 
7  El.  &  B.  633;  Mimfield  v.  Maitlaud,  4  Barn.  &  Aid.  582;  Allison  v. 
Bristol  M.  Ins.  Co..  1  App.  C;ts.  200:  Wilson  v.  Martin.  11  Ex.  684; 
De  Silvale  v.  Kondal,  4  Maule  &  S.  37;  Williams  v.  Nortli  China  Ins. 
Co.,  35  L.  T.,  N.  S.,  884. 

"'  Lee  V.  Barreda,  16  Md.  100;  Minturn  v.  Warren  Ins.  Co.,  2  Allen 
(Mass.),  86;  Manfield  v.  Maitland,  4  Barn.  &  Aid.  582. 

•"  Wilson  V.  Royal  Exchange  Assur.  Co.,  2  Camp.  623. 

"^  1  Arnould  on  Marine  Insurance,  Berliins'  ed.  1850.  266,  267.  *260, 
*261;  citing  Manfield  v.  Mailland,  4  Barn.  &  Aid.  585,  per  Abbott! 
C.  J.;  Clark  v.  Ocean  Ins.  Co.,  16  Tick.  (Mass.)  203,  204;  Suusom  v! 
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the  bill  of  lading  that  freight  would  not  be  earned  except  in 
case  of  carriage  and  delivery  at  the  port  of  destination,  and  that 
the  insured  has  a  right  to  recover  back  the  freight  advanced  in 
case  the  carrier  fails  to  deliver  according  to  the  bill  of  lading 
■for  any  cause  not  imputable  to  the  insured,  the  money  ad- 
vanced gives  no  insurable  interest  to  freight,  being  in  the  na- 
ture of  a  conditional  loan.-^^'' 

§  1017.     Owner  in  Case  of  Bottomry  or  Respondentia. 

If  a  vessel  is  under  bottomry  it  is  held  to  operate  as  a  siale  pro 
tanto  of  the  owner's  interest,^^^  yet  a  bottomry  bond  made  by 
the  master  only  gives  an  enforceable  claim  against  the  vessel 
hypothecated,  and  vests  no  absolute,  indefeasible  interest  in 
the  ship.-'^^'^  And  so  far  as  the  owner  has  an  insurable  interest 
in  his  ship  hypothecated  by  bottomry,  he  may  insure  his  inter- 
est generally.  But  the  borrower  cannot  insure  the  amount  ad- 
vanced, for  he  does  not  assume  the  risk.  This  arises  from  the 
very  nature  of  the  contract,^^^  inasmuch  as  it  is  of  the  very  es- 

Ball,  4  Dall,  (U.  S.)  459.  See  Griggs  v.  Austin,  3  Picl£.  (Mass.)  20; 
Krown  v.  Harris,  o  Gray  (Ma-ss.),  59. 

'"  Minturu  v.  Wyrren  Ins.  Co.,  2  Allen  (Mass.),  86;  Pitman  v.  Hoop- 
er, 3  Sum.  (C.  C.)  50,  G6;  Griggs  v,  Austin,  3  Pick.  (Mass.)  20;  Phelps 
V.  Williamson,  5  Sand.  (N.  Y.)  578;  Brown  v.  Harris,  3  Gray  (Mass.), 
."9;  Banner  v.  Equitable  Ins.  Co.,  6  Allen  (Mass.),  222;  Watson  v. 
iniyldnck,  3  Johns.  (N.  Y.)  335;  Masterter  v.  Buller.  1  Camp.  84.  per 
Lord  Ellenborough;  Chase  v.  Alliance  Ins.  Co.,  9  Allen  (Mass.),  314. 
As  to  the  English  rule  of  right  to  recover  back  prepaid  freight,  see 
De  Silvale  v.  Kendall,  4  Maule  &  S.  37;  Byrne  v.  Schiller,  L.  R.  6  Ex. 
20,  320. 

i««  Read  v.  Mutual  Safety  Ins.  Co.,  3  Sand.  (N.  Y.)  54, 

'■"  The  Charles  Carrer,  4  Cranch  (C.  C),  328,  per  Chase,  J. 

***  The  P'renoh  ordonnance  prohibited  those  who  took  up  money  on 
maritime  loan  to  insure  it.  "Pothier  gives  his  reasons  for  this  prohi- 
bition: 1.  The  risk  of  the  money  advanced  on  maritime  loan  does 
not  fall  on  the  borrower,  but  one  can  effect  insurance  only  on  what 
one  runs  the  risk  of  losing:  2.  If  it  wore  allowed  to  tlie  borrower 
to  effect  insurance  on  the  sum  received  by  him  as  a  maritime  loan, 
he  would  be,  in  Cfise  of  loss,  discharged  from  all  obligation  toward  the 
lender,  and  would  receive,  on  the  part  of  the  insurers,  the  same  sum 
in  the  shape  of  puix-  gain.  Insurance  which  cannot  have  other  object 
than  indemnity  for  damage  suffered,  would  here  serve  to  procure 
him  an  advantage;  this  is  repugnant  to  the  nature  of  the  contract": 
Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  viii,  sec.  11,  p.  192; 
Kenney  v.  Claa.-ksou,  1  Johns.  (N.  Y.)  385;  3  Am.  Dec.  336. 
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sence  of  both  bottomry  and  respondentia  that  the  lender  must 
run  the  marine  risk  to  be  entitled  to  both  the  princij^al  and  the 
marine  interest,  and  the  debt,  in  so  far  as  it  depends  upon  the 
bottomry  bond,  is  lost  if  the  ship  be  lost  by  the  stipulated 
perils.^^'^  It  will,  therefore,  appear  that  the  loss  of  the  vessel 
will  cancel  the  bottomry  obligation,  and  for  this  reason  the 
bottomer's  interest  for  which  he  would  be  entitled  to  indemnity 
would  only  be  the  excess  of  the  value  of  the  vessel  or  goods 
over  the  bottomry  debt.^''*^  But  he  cannot  insure  this  siu-plus 
as  bottomry  for  the  reasons  above  stated. ^^^  There  is  no  doubt 
but  that  this  rule  is  subject  to  such  qualifications  as  may  arise 
under  an  agreement  that  the  lender  shall  assume  only  sea  risks, 
or  those  of  capture,  in  which  case  the  borrower  may  insure  to 
the  full  value  of  his  interest  as  to  other  risks. ^^^  ^he  above 
rule  is  also  substantially  that  provided  by  the  statutes  of  some 
of  the  states.1^3  j^^^  ^^^^  statute  19  George  II.,  chapter  37, 
section  5,  proidded  that  on  ships  engaged  in  the  East  India 
trade,  the  borrower  on  bottomry  or  respondentia  should  recover 
no  more  on  any  insurance  than  the  value  of  his  interest  in  the 
ship  or  in  the  goods  on  board,  exclusive  of  the  money  so  bor- 
rowed, and  that  the  money  should  only  be  lent  on  the  ship  or 
goods  on  board  with  benefit  of  salvage  to  the  lender;  but,  as  will 
be  observed,  the  prohibition  did  not  extend  to  other  cases.^''* 

"•  Thorndike  v.  Stone.  11  Pick.  (Mass.)  187;  Greeley  v.  Waterhouse, 
19  Me.  9;  Braynard  v.  Hoppack,  32  N.  Y.  .571;  88  Am.  Dec.  349;  La- 
in nd  V.  The  Modna,  2  Wood.  &  M.  (C.  C.)  92.  See  Pope  v.  Neckerson, 
3  Story  (C.  C),  465;  Jennings  v.  Insurance  Go.,  4  Binn.  (Pa.)  244;  The 
Draco,  2  Sum.  (C.  C.)  157;  The  Mary,  1  Paine  (G.  G.)  G71;  Rucher  v. 
Cunningham,  2  Pet.  Admr.  (U.  S.)  295. 

""  Read  v.  Mutual  Safety  Ins.  Go.,  3  Sand.  (N.  Y.)  54;  Watson  v. 
Insurance  Go.  of  North  America,  3  Wash.  (C.  C.)  l;  Emerigon  on 
Insurance,  Meredith's  ed.  1850,  c.  viii,  sec.  11,  pp.  192,  193. 

"'  Glov-er  v.  Black,  3  Burr.  1394;  7  W.  Black.  405. 

*•"  1  Phillips  on  Insurance,  3d  ed.,  sec.  308. 

"»  Deering's  Annot.  Giv.  Gode  Gal.,  sec.  2GG0. 

'"  And  the  statute,  7  George  1,  chapter  21.  prohibited  lending  money 
on  bottomry  of  foreign  Bast  India  ship;  and  see  Sumner  v.  Green,  1 
H.  Black.  301,  where  it  was  held  that  where  a  British  subject  loaned 
money  under  a  respondentia  bond  upon  goods  on  board  an  American 
ship,  on  a  voyage  from  Bengal  to  an  American  jinrt,  the  Iwnd  was 
void,  and  the  que«tion  was  raised  whether  the  American  sliip  was  a 
foreign  ship  within  the  intent  of  the  statute. 
Joyce,  Vol.  I.— 72 
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So  the  owner  of  a  sliip  bottomed  for  more  than  lialf  her  value 
has  no  insurable  interest. -^^^ 


§  1018.  Lender  in  Bottomry  or  Kespontlentia. — A  bot- 
tomry bond  is  a  contract  by  which  the  o\vner  or  master  of  a 
ship  binds  her  by  direct  hypothecation  as  security  for  repairs 
or  supplies  made  or  furnished  in  a  foreign  port,  or  for  money 
advanced  for  the  use  of  the  ship.  It  is  a  contract  in  the  nature 
of  a  mortgage  of  the  ship ;  ^^^  but  the  advances  must  have  been 
necessary  to  effect  the  objects  of  the  voyage  or  the  safety  of 
the  ship,-*^^^  although  it  is  held  that  the  owner  may  hypothe- 
cate his  ship  in  a  foreign  port  for  money  to  buy  a  cargo. -^^^ 
And  in  respondentia  loans  it  is  not  necessary  that  the  money 
loaned  should  be  expended  in  fitting  out  the  ship  or  invested 
in  the  goods  on  which  the  risk  is  run.-^^  These  loans  ai'e  a 
species  of  insurance,  and  a  higher  rate  of  interest,  called 
"marine  interest,"  is  charged,  and  are  upon  maritime  risks,  to 
be  borne  by  the  lender  for  a  voyage  or  a  definite  period.  So 
far  as  the  debt  depends  upon  the  bottomry  bond,  it  is  lost  if  the 
ship  be  lost  by  the  stipulated  perils.^''''  And,  as  we  have  stated 
in  the  preceding  section,  it  is  of  the  very  essence  of  these  con- 
tracts that  the  lender  runs  the  marine  risk  to  entitle  him  to  the 


"'  AYilliams  v.  Smith,  2  Caines  Cas.  (N.  Y.)  110;  reversing  1  Caines 
■<N.  Y.),  19. 

'"=  Tile  Hilarity,  Blatclif.  &  H.  Adm.  00;  Braynard  v.  Hoppoclv,  32 
TS'.  Y.  571;  SS  Am.  Dec.  349;  The  Draco,  2  Sum.  (C.  C.)  157;  Botton  v. 
The  James  L.  Pendergast,  30  Feci.  Rep.  717;  Emerigon  on  Insurance, 
Meredith's  ed.  1850,  c.  vii.  sec.  11,  p.  192,  et  seq. 

1"  Tlie  John  &  Alice.  1  Wash.  (C.  C.)  293;  Putnam  v.  The  Polly, 
Bee  Adm.  157;  The  Mary,  1  Paine  (C.  C).  671;  The  Aurora.  1  Wheat. 
(U.  S.)  96;  Patton  V;  The  Randolph,  Gilp.  (0.  C.)  457;  Walden  v. 
•Chamberlain,  3  Wash.  (C.  C.)  290. 

'-'»  The  Mary,  1  Paine  (C.  C),  671.  See  The  Draco,  2  Sum.  (C.  C.) 
157. 

""  Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.  (U.  S.)  437;  United  States  v. 
Dela^\-are  Ins.  Co.,  4  Wash.  (C.  C.)  418. 

^  The  Draco.  2  Sum.  (C.  C.)  157.  See  Pope  v.  Nickerson.  3  Story 
(C.  C),  465;  Braynard  v.  Hoppock.  32  N.  Y.  571;  88  Am.  Dec.  349; 
Insurance  Co.  v.  Gossler,  6  Otto  (96  U.  S.),  645;  Appleton  v.  Crownin- 
shield,  8  Mass.  340;  3  Mass.  443.  As  to  rule  in  case  of  partial  loss, 
see  Insurance  Co.  v.  Gossler,  6  Otto  (96  U.  S.),  645;  Pope  v.  Nicker- 
son, 3  Story  (C.  C),  487. 
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principal  and  marine  interest.  A  respondentia  bond  is  a  mere 
personal  contract,  and  does  not  pass  the  right  of  property  in 
the  goods.^'^^  Bottomry  bonds  hypothecate  the  vessel  and 
freight;  respondentia  bonds,  the  cargo,  although  a  bottomry 
and  respondentia  bond  may  be  given  to  cover  the  ship  and 
cargo,  and  bottomry  bonds  are  also  given  on  the  ship  and 
cargo.^*^^  But  it  is  held  that  where  the  ship  and  cargo  are  cov- 
ered by  bottomry,  and  are  owned  by  different  persons,  the 
cargo  is  only  secondarily  liable.""^  It  will  be  seen,  therefore, 
that  the  lender's  capital  is  put  at  risk,  and  in  case  of  both  bot- 
tomry and  respondentia  loans  he  has  an  interest  in  the  an'ival 
of  the  ship  or  goods,  for  upon  safe  ai^rival  the  principal  and 
stipulated  interest  are  to  be  repaid.^*^^  He  may,  therefore,  ef- 
fect insurance  upon  his  capital  to  the  extent  of  the  obligation, 
assuming  in  all  cases  that  the  bond  be  valid.^"^  If  the  bond  is 
upon  a  vessel  and  freight  earnings  to  secure  money  advanced 
thereon,  and  the  contract  pro^ddes  that  neither  the  oavner  nor 
master  shall  procure  other  advances  upon  the  same  at  the  port 
of  lading  except  they  return  the  lender  the  money  advanced 
under  the  first  bond,  the  fact  that  a  subsequent  loan  is  obtained 
without  such  lender's  consent  does  not  impair  the  insurable 
intefrest  of  the  first  lender  under  his  bond,  and  it  is  held  that 

»"  United  States  v.  Delaware  Ins.  Co..  4  Wash.  (C.  C.)  418. 

*»  See  the  Atlas,  2  Hagff.  Adm.  48,  53;  Welsh  v.  Caibot,  39  Pa.  St. 
342;  Miller  v.  O'Brien,  35  Fed.  Rep.  779;  The  Gratitude,  3  Rob.  Adm. 
240:  Insuranice  Co.  v.  Gossler,  96  U.  S.  (6  Otto)  645. 

203  Welsh  V.  Cabot.  .39  I*a.  St.  342.  Examine  The  Julia  Blake.  16 
Blatchf.  (C.  C.)  472;  La  Constanoia,  4  Notes  of  Cases.  285. 

=»'  See  InsTiranee  Co.  etc.  v.  Duval,  8  Serj?.  &  R.  (Pa.)  138.  Under 
the  form  of  respondentia  bonds  in  that  case,  it  is  held  that  payment 
of  the  debt  and  marine  interest  depends  upon  the  safe  return  of  the 
goods,  and  not  of  the  ship. 

="»  Harman  v.  Vanhatton,  2  Vern.  117;  The  Virgin,  8  Pet.  (U.  S.) 
538;  Glover  v.  Black,  1  Wm.  Black.  390;  Simmonds  v.  Hodgson,  3 
Barn.  &  Adol.  50;  reversing  6  Bing.  114;  Williams  v.  Smith,  2  Cainos 
Cas.  (N.  Y.)  110;  1  Caines  (N.  Y.)  19;  Bmerigoai  on  Insurance,  Mer- 
edith's ed.  1850,  c.  viii.  sec.  11,  p.  193,  et  seq.  This  author  says:  "It 
is  a  «ii)ecies  o>{  reinsurance  to  •nhich  the  lender  'has  recourse  to  reniove 
from  himself  to  a  third  party  the  maritime  risk  for  which  he  is 
Ix^und  toward  the  borrower":  Id.  194;  Jennings  v.  Insurance  Co..  4 
Binn.  (Pa.)  244;  Insurance  Co.  v.  Baring.  20  Wall.  (U.  S.)  1.59:  Kenney 
V.  Clarkson.  1  .Johns,  rx.  Y.)  385.  See  Stainbauk  v.  Penning,  11 
Com.  B.  57;  13  Com.  B.  418. 
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he  may  proceed  against  tlie  owner,  nuaster,  or  insurer  as  he 
may  elect.-*^^  But  the  lender  has  no  insurable  interest  wher>3 
the  hypothecation  does  not  depend  upon  the  arrival  of  the 
ship,  the  money  being  made  payable  at  all  events,  and  all  the 
risk  being  taken  by  the  master  and  owner;  ^'^^  for  a  loan  is  not 
a  bottomry  loan  where  collateral  security  is  given  for  its  abso- 
lute repayinent.^**^  So  where  money  loaned  to  the  master  is 
to  be  repaid  out  of  the  freight,  the  lender  has  no  insurable 
interest,'^^^  for,  as  we  have  already  stated,  the  lender's  princi- 
pal and  interest  must  be  at  risk.  The  holder  of  a  bottomry 
bond  must  insure  eo  nomine?^ "^  So  an  insurance  on  a  vessel 
will  not  cover  the  bottomry  interest  unless  it  is  expressly  men- 
tioned in  the  policy.~^^ 

§  1019.  Expected  Profits. — It  is  well  settled  that 
expected  profits  are  insurable,  whether  they  be  on  a  cargo  or 
other  property  at  risk.^^^  And  in  marine  risks  the  insured  may 
recover  a  total  or  an  average  loss,  according  as  the  loss  of  the 
goods  is  total  or  partial ;  ^^^  for  a  merchant  may  protect  those 
advantages  he  is  in  danger  of  losing  by  certain  perils,  as  well 
as  his  capital  employed  in  maritime  adventures.  If  in  marine 
insurance  the  goods  do  not  ai-rive,  the  loss  is  not  merely  of 
them,  but  of  the  benefits  which  might  be  derived  were  the 
money  employed  in  undertakings  not  subject  to  perils  of  the 
seas.^^^     "While  an  interest  in  the  vessel  and  cargo  gives  an  in- 

'^  Cassa  M.Tirittima  v.  Phoenix  Ins.  Co..  129  N.  Y.  490;  42  N.  Y.  St 
Rep.  258;  29  N.  E.  Rep.  902. 

">'  Stainbank  v.  Sheppard,  13  Com.  B.  418;  affirming  s.  c,  11  Com 
B.  51. 

208  Braynavd  v.  HoppO'Clv,  32  N.  Y.  571. 

^"^  Wilson  V.  Royal  Excli.  Assur.  Co.,  2  Camp.  623. 

=1°  Kenney  v.  Clarksou,  1  .Joibns.  (X.  Y.)  385;  3  Am.  Dec.  336. 

"1  Robertson  v.  United  Inis.  Co.,  2  Johns.  Oas.  (N.  Y.)  250;  1  Am. 
Dec.  166. 

'"''  Barclay  v.  Cousins,  2  East,  544;  Alsop  v.  Commercial  Ins.  Co., 
1  Sum.  (C.  C.)  451 ;  Loomis  v.  Shaw,  2  .lohus.  Cas.  (N.  Y.)  36. 

»"  Abbott  V.  Sebor,  3  Johns.  Cas.  (N.  Y.)  39;  2  Am.  Dec.  139; 
Grant  v.  Parkinson,  3  Bos.  &  P.  85,  n.;  3  Doug.  16;  6  Term  Rep.  483, 
n.;  Putnam  v.  Mercantile  Ins.  Co.  5  Met.  (Mass.)  391;  Tom  v.  Smith. 
3  Caines  (N.  Y.),  245;  Patapseo  Ins.  Co.  v.  Coulter,  2  Pet.  (U.  S.)  222; 
Hendrickson  v.  Margetson,  2  East.  549,  n. 

^"  Barclay  v.  Cousins,  2  East.  .544,  per  Lawrence.  J.  See  Lucena  v. 
Crawl'ord,  3  Bos.  &  P.  75;  Grant  v,  Parkinson,  3  Bos.  &  P.  85,  n.;  3 
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terest  in  tlie  profits  of  the  voyage,  wliich  may  be  insured,-^^ 
yet  it  is  necessary  that  the  insured  must  have  an  interest  and 
bubsisting  title  in  the  goods,  from  which  the  profits  are  expected 
to  be  realized ;  ^^^  although  this  need  not  be  an  absolute  prop- 
erty in  order  to  insure  under  a  valued  policy,  as  where  one  pur- 
chases a  right  to  take  a  part  of  the  cargo  should  it  anive  at  a 
certain  port,  such  right  being  based  upon  a  valuable  consider- 
ation then  paid.^^^  So  one  who  has  contracted  to  buy  a  certain 
quantity  of  rice  to  arrive  at  a  specified  port,  and  has  contracted 
in  advance  for  its  sale,  has  an  insurable  interest.^^^  But  in 
case  of  a  stoppage  in  transitu,  it  might  preclude  the  election.^^^ 
The  goods  must  also  have  been  actually  exposed  to  the  perils 
of  the  sea  at  least  some  time  before  loss  to  warrant  a  recovery 
on  profits;  ^^  and  profits  must  be  insured  eo  nomine.^^^  So  a 
policy  on  "goods"  is  held  not  to  cover  a  policy  on  "profits,"  --- 
but  may  be  insured  under  an  open  or  valued  policy.^^^     If  the 

Dong:.  16;  6  Term  Rep.  483,  n.;  cited  in  1  Marshall  on  Insurance,  ed. 
1810.  97. 

"'  Fosdick  V.  Norwich  Ins.  Co.,  3  Day  (Conn.),  108. 

"'  Abbott  V.  Sebor,  3  .Johns.  Cas.  (N.  Y.)  39;  McSwiney  v.  Royal 
Exoh.  As«ur.  Co.,  14  Q.  B.  034 ;  overruling  s.  c,  18  L.  J.  Q.  B.  193. 

"'  French  v.  Hope  Ins.  Co.,  16  Pick.  (Mass.)  397,  400;  Locke  v. 
North  America  Ins.  Co.,  13  Mass.  61.  But  see  Stot-kdale  v.  Duniop, 
6  Mees.  &  W.  224. 

='^  McSwinoy  v.  Royal  Exch.  Assur.  Co.,  18  L.  J.  Q.  B.  193;  14  Q. 
B.  634. 

"»  See  Clay  v.  Harrison,  10  Barn.  &  C.  99. 

""  Knox  V.  Wood,  1  Camp.  543. 

="  Elmaker  v.  Fi'anklin  Ins.  Co.,  5  Pa.  St.  183;  Sun  Fire  Office  v. 
Wripht,  3  Nott  &:  McC.  819;  Niblo  v.  North  America  Ins.  Co.,  1  Sand. 
(N.  Y.)  5.51;  beot.ards  v.  Phoenix  Ins.  Co.,  2  Rob.  (La.)  131,  See  sec. 
20.30,  herein. 

'"  Stock  v.  Inglis,  9  L.  R.  Q.  B.  Dlv.  708;  52  L.  J.  Q.  B.  Div.  30. 

"'  "In  a  valued  policy  on  iroods  the  expected  profit  may  be  included, 
the  assured  not  being  restrirted  in  the  valuation  to  the  invoice  price. 
This  is  in  effect  an  insurance  on  profit,  and  what  may  be  insured 
jointly  with  something  else  may  be  insured  by  a  separate  policy. 
The  circumstanee  of  the  policy  In  this  case  being  open  does  not 
seem  to  me  to  make  any  further  difference  than  to  throw  upon  the 
assured  the  burthen  of  showing  tlie  amount  of  the  profit  tliey  would 
have  made  had  the  goods  arrived.  Certum  est,  quod  certum  roddi 
potest."  But  see  Mumford  v.  Hallett,  1  Johns.  (N.  Y.)  433,  where 
tlio  court,  per  Livingston.  J.,  declares  that  "though  the  profits  are 
not  valued,  yet  every  sucli  insurance  must  be  considered  as  a  valued, 
and  not  an  open,  policy;  cspt'Cially  if  the  goods  themselves  a:e  valued. 
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insured  sell  tlie  goods,  lie  cannot  recover  for  profits  insured;"'* 
for  tlie  interest  in  the  profits  must,  as  in  all  other  cases  in  ma- 
rine and  fire  risks,  exist  in  the  assured  at  the  time  of  loss  to  war- 
rant his  being  indemnified.^'^^  In  an  English  case  the  policy 
was  upon  a  cargo  of  slaves  on  the  profits  valued,  and  in  case  of 
loss  no  proof  of  interest  required  other  than  the  policy.  The 
ship  being  lost  with  a  part  of  the  slaves,  those  saved  were  sold, 
but  at  no  profit  on  the  adventure,  and  it  was  held  that  no  re- 
covery could  be  had  in  the  absence  of  proof  that  thei^e  w^ould 
have  been  some  profit  had  all  the  cargo  been  in  market."^ 
And  this  accords  with  the  rule  stated  by  Mr.  Mai-shall,  based 
upon  English  cases,^"^  although  it  is  said  in  certain  New  York 
cases  that  insurances  on  profits  are  in  substance,  if  not  in  form, 
a  species  of  valued  policy,  especially  if  the  goods  are  valued. ^^^ 
It  is  also  held  in  the  same  state  that  proof  need  not  be  given 
that  there  would  have  been  an  actual  profit  had  the  goods 
arrived,^^^  and  the  same  rule  obtains  in  other  jurisdictions 
of  high  authority  here,  and  is  undoubtedly  the  rule  in  this 
eountry.^^''  One  may  insure  profits  in  the  future,  as  in  case 
of  a  crop  not  sown;  the  contract  in  such  case  actually  attaches 
in  futuro.^^^     And  the  policy  in  suit  is  valid  although  the 

If  it  Avere  otheruMse,  it  woukl  be  next  to  impossible  to  prove  their 
value,  as  is  done  in  regard  to  vessels  and  cargoes.  In  these  cases 
it  is  easy  to  show  what  the  different  subjects  cost,  but  how  are  you 
to  ascertain  what  is  often  imaginary  and  must  depend  on  so  many 
contingencies." 

"*  Tom  V.  Smith,  3  Caines  (N.  Y.),  245. 

**  StockdaJe  v.  Dunlop,  6  Mees.  &  W.  224. 

"»  Hodgson  V.  Glover,  6  East,  316. 

'^''  1  Marshall  on  Insurance,  ed.  1810,  *102.  See,  also,  Grant  v.  Park- 
inson, 3  Bos.  &  P.  S5,  n.;  3  Doug.  16;  6  Term  Rep.  483,  n.;  Eyre  v. 
Glover,  16  East,  218;  Hendrickson  v.  Margetson,  2  East.  549;  IVic- 
Swiney  v.  Royal  Exch.  Assur.  Co.,  14  Q,  B.  634;  overruling  L.  J.  Q.  B. 
193;  Chope  v.  Reynolds,  5  Com.  B.,  N.  S.,  642. 

"«  Tom  V.  Smith,  3  Caines  (N,  Y.),  245;  Mumford  v.  Hallett,  1  Johns. 
(N.  Y.)  433. 

«»  Loomis  V.  Shaw,  2  Johns.  Cas.  (N.  Y.)  36;  Abbott  v.  Sebor.  3 
Johns.  Cas.  (N.  Y.)  39. 

=«"  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  (U.  S.")  222.  two  judges  (li«- 
senting.  See  French  v.  Hope  Ins.  Co.,  16  Pick.  (Mass.)  397.  But 
examine  Kent's   Commentaries,   5th   ed.,  272. 

'^^  See  Grant  v.  Parkhairst.  3  Bos.  &  P.  85,  n.  As  to  profits  in  busi- 
ness, see  Sawyer  v.  Dodge  Co,  Ins.  Co.,  37  Wis,  503;  citing  State  ex 
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crop  destroyed  is  raised  by  insured  on  land  acquired  by  liim 
after  tlie  date  of  the  policy.^"^^ 

§  1020.  Profits  made  and  Earned. — Emerigon  says  tliat 
although  expected  profits  are  forbidden  by  the  Ordonnance,  yet 
"when  the  profit  is  made  and  actually  earned,  the  merchant 
may  effect  insurance  upon  it,"  as  where  upon  arrival  of  the 
shi^:*  at  the  outport  advices  are  received  that  a  sale  has  been 
made,  and  the  proceeds  are  of  a  certain  valu'e,  that  insurance 
may  be  effected  on  the  profit  arising  therefrom;  and  again,  that 
it  does  not  matter  that  the  profit  has  been  earned  in  the  course 
of  the  voyage.  Referring  to  Valin,  he  also  asserts  that  if  a 
ship  is  destined  to  a  certain  port  and  thence  to  another,  and  the 
owner  is  informed  of  the  success  of  the  trade  at  the  first  port, 
and  is  enabled  to  judge  very  nearly  of  the  profit  made,  he  may 
effect  insurance  as  on  a  new  fund  on  this  augmentation  of  the 
original  fund  of  his  cargo,  since  it  is  a  profit  already  made  and 
earned ;  that  the  original  cargo  is  no  longer  the  same,  "its  value 
is  considerably  augmented,  and  this  augmentation,  strictly 
earned  to  the  insured,  forms  an  object  distinct  from  the  value 
of  the  first  fund  of  the  cargo."  ^^^  Mr.  Phillips  states  the  rule 
substantially  thus:  An  additional  insurable  interest  exists  in 
profits  made  on  the  outward  voyage,  which  may  be  covered  by 
a  neAV  policy  on  the  homeward  cargo,  for  it  has  become 
goods.^^*  "While  the  rule  in  England  is  that  it  is  necessary  to 
show  that  some  profits  would  have  been  made  and  earned  but 
for  the  interveiition  of  the  perils  insured  against,"^^  yet  such 
is  not  the  rule  in  the  United  States.^^® 

rel.  V.  IlaiStings,  15  Wis.  77,  per  Cole,  J.,  and  Andrew  v.  Neweomb, 
32  N.  Y.  417. 

•''  Sawyer  v.  Dodce  Co.  Tns.  Co..  37  Wis.  503. 

««  Enierifron  on  Insuranre,  Meredith's  ed.  1850,  c.  vlii,  sec.  9,  p. 
189;  c.  i.v.  see.  7,  pp.  22(5-28. 

■^*  2  Phillips  on  Insurance,  3d  ed..  50.  sec.  1241;  citiuj?  McKiue  v. 
Phoenix  Ins.  Co..  2  Wash.  (C.  C.)  89,  etc. 

=3»  Eyre  V.  Glover,  16  East,  218;  2  Amould  on  Marino  Instirance. 
Perkins'  ed.  1850,  209.  *20G.  2;}9,  245.  et  seq.;  Hodiison  v.  Glover,  G 
East.  316.    And  see  3  Kent's  Commentaries.  5th  ed.,  272. 

""  Loomis  V.  Shaw.  2  .Tolius.  Cas.  (N.  Y.)  3(i:  Pat^ipsifo  Ins.  Co.  r. 
Coulter,  3  Pet.  (U.  S.)  222.     In  this  case  Mr.  Justice  Johnson  said: 
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§  1021.  Passage  Money. — Altliough  passage  nionejMS  not 
freiglit  properly  so  called,  yet,  so  far  as  an  insurable  interest  is 
concerned,  it  comes  within  the  rule  that  freiglit  is  the  benefit 
derived  by  the  shipowner  from  the  employment  of  his  ship, 
and  may  be  said  to  be  similar  to  the  ease  of  freight  paid  in  ad- 
vance, and  a  passenger  may  have  an  insurable  interest  therein, 
or  where  an  obligation  exists  on  the  part  of  the  shipowner  to 
repay  the  passage  money  advanced,  he  may  have  an  insurable 
interest  in  passage  money,  and  in  England  an  insurable  inter- 
est was  granted  by  act  1858. ^•^'*'  But  although  it  may  be  de- 
nominated "freight,"  it  differs  therefrom  in  manyrespectswith 
reference  to  the  risk,  and  it  is  usual  to  describe  such  subject 
matter  as  passage  money,  or  to  use  such  terms  as  will  distin- 
guish it  from  freight  of  merchandise,  for  the  term  "freight" 
does  not  include  passage  money.  This  was  held  in  a  case  where 
the  policy  was  upon  freight  valued,  the  cargo  being  coolies 
and  rice  and  the  valuation  was  opened  and  the  policy 
treated  as  an  open  policy.^^^  Although  it  is  held  that  in- 
surers of  freight  may  be  liable  for  freight  and  passage 
money  where  the  ship  chartered  to  caiTy  cargo  and  passen- 
gers has  been  prevented  by  one  of  the  perils  insured 
against  from  performing  her  voyage,  the  vessel  having  then 
received  part  of  her  cargo,  and  having  shipped  water  for 
passengers.^^^  If  the  passage  money  is  paid  in  advance, 
the  passenger  may  recover  it  back  if  ^vithout  his  o^\ti 
fault  he  is  not  carried  to  the  agreed  port,  and  if  the  ship  is  lost 

"It  seems  difficult  to  perceive  why,  if  proflt  be  either  a  mere  excres- 
cence of  the  principal  or  identified  with  it.  the  loss  of  the  cargro 
should  not  carry  with  it  the  loss  of  profits;  proof  that  profits  would 
have  arisen  on  the  voyage  is  not  reQuired,  in  order  to  recover  on  a 
policy  on  profits,  if  the  caro:o  has  been  lost":  Also-p  v.  Ck>mmercial 
Ins.  Co.,  1  Sum.  (C.  C.)  45;  Mumford  v.  Hallett,  1  Johns.  (N.  Y.)  3.3.3; 
French  v.  Hope  Ins.  Co.,  16  Pick.  (Mass.)  397.  See,  also,  sec.  1030'. 
herein. 

*"  See  sec.  1009,  anite:  3  Kemt's  Commentaries.  *219:  O.crden  v.  ]\Iut- 
ual  L.  Ins.  Co.,  35  N.  Y.  420;  18  &  19  Viet.,  c,  119;  Amended,  26  & 
27  Vict,  c.  51. 

"'  Denoon  v.  Home  &  Colonial  Ins.  Co..  7  L.  R.  Com.  P.  341;  26  L. 
T..  N.  S..  62S. 

*»  Truscott  V.  Christie,  2  B.  &  B.  320;  5  Moore,  331. 
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the  insurer  of  passage  money  is  liable.^*''  Where  the  insurance 
was  on  23as(5age  money  subject  to  pay  a  loss  pro  rata,  and  while 
in  a  port  of  distress  awaiting  repairs  on  the  vessel  the  insurers 
maintained  the  passengers  at  a  cost  exceeding  the  passage 
money,  the  insurers  were  held  not  liable.^'*-'-  Insurers  of  passage 
money  do  not  generally  undertake  for  the  performance  of  the 
voyage  within  any  particular  time.^^^  Nor  at  the  common 
law  were  the  owner  or  master  obligated  to  forward  passengers 
to  their  destination  in  case  the  ship  was  lost,  except  in  case  of 
actual  contract  so  to  do,^"*^  though  it  is  otherwise  by  the  English 
act  of  1855.^^*  Thus,  on  such  insurance  generally,  if  the  ves- 
sel arrives  finally  in  safety,  the  insurers  are  not  liable  for  losses 
occasioned  by  delay,  even  though  the  passage  money  may  by 
reason  thereof  have  been  obliged  to  be  refunded.^'*^  And  it 
is  held  that  no  passage  money  is  due  where  the  passenger  is 
not  carried  to  the  port  of  destination.^*^ 

§  1022.  Mariners'  Wages. — Mariner's  wages,  says  Emeri- 
gon,ai-e  not  the  subject  of  insurance,  for  two  reasoois:  1.  They 
form  a  conditional  debt,  depending  on  the  fate  of  the  voyage. 
They  are  gain,  which  the  mariners  fail  to  make  if  the  vessel 
perishes,  rather  than  a  loss  which  they  run  the  risk  of  incurring; 
2.  If  wages  were  insured,  mariners  being  sure  of  them  would 
not  have  an  interest  in  the  prese'rvation  of  the  vessel.^*'''  And 
both  usage  and  authority  sanction  the  rule  that  seamen  may  not 
insure  their  future  wages,  nor  any  compensation  or  privilege 
granted  to  or  received  by  them  in  lieu  of  or  in  the  nature  of 
such  wages,  such  insurances  being  illegal  as  against  the  intent 

**>  Ogden  y.  Mutual  Ins.  Co.,  35  N.  Y.  418;  8  Bosw.  (N.  Y.)  248;  4 
Bosw.  (N.  Y.)  447. 

'"  Willis  V.  Cooke,  5  El.  &  B.  641;  25  L.  J.  Q.  B.  16. 

^"  II(warcl  V.  Astor  etc.  Ins.  Co..  5  Bosiw.  (N.  Y.)  38. 

»«  Gibson  v.  Bradford,  3  El.  &  B.  51G;  24  L.  J.  Q.  B.  159,  per  Lord 
Campbell,  C.  J. 

"•  18  &  19  Vict.,  c.  119;  Amended  26  &  27  Viet.,  c.  51. 

'"  Howard  v.  Astor  etc.  Ins.  Co.,  5  Bosw.  (N.  Y.)  38. 

**'■  Tlie  Ship  Lavinia,  1  Pet.  Adm.  (V.  S.)  123.  125. 

"'  Emerigon  on  Insurance,  Meredith's  od.  1850,  c.  viil,  .sec  10  p 
191. 
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of  all  maritime  law.^*®  And  this  includes  officers  and  mates, 
who  are  generally  known  as  seamen,  and  extends  in  fact,  to  all 
officers  under  the  master.  Thus,  a  mate  of  a  vessel  who  was  to 
receive  certain  wages,  and  was  also  permitted,  under  a  custom 
existing  in  England  while  the  slave  trade  was  authorized,  to 
carry  a  certain  number  of  slaves  free  of  expense  as  part  of  his 
compensation,  has  no  insurable  interest  in  the  slaves.^'*^  But, 
says  Emerigon,  if  by  means  of  advances  or  accounts  received 
during  the  voyage  they  purchase  goods,  there  is  nothing  to  pre- 
vent their  insuring  these.^^*^  And  such  is  the  rule;^^-^  nor  for 
the  same  reasons  which  prevent  such  insurances  may  the  mar- 
iner benefit  himself  under  a  policy  effected  by  the  owner.""^" 
But  it  is  held  that  he  may  insure  merchandise  of  his  own  on 
board.^^^  But  the  master,  however,  constitutes  an  exception, 
and  may  insure  his  commission,  privileges,  wages,  or  any  inter- 
est he  may  have  in  the  ship,  such  policy  being  lawful;-"^*  but 
he  has  no  insurable  interest  in  a  ship  and  cargo  sold  in  case  of 
misfortune  at  a  foreign  port,  unless  the  purchase  be  ratified  by 
those  interested.^^^ 

**■  Lucena  v.  Crawford,  5  Bos.  &  P.  294;  Webster  v.  De  Tastet.  7 
Term  Rep.  157;  The  Neptune,  1  Hagg.  Adm,  239;  Arnott  v.  Ste.vart, 
5  DoTV,  274;  The  Lady  Durham,  3  Hagg.  201;  Fornin  v.  Oswell.  3 
Camp.  357;  Percival  v.  Hickey,  18  Johns.  (N.  Y.)  257;  The  Juliana, 
2  Dod.  509;  loard  v.  Gould,  11  Johns.  (N.  Y.)  279,  In  which  the  (■oui't 
said:  "Insurance  on  freight,  it  is  well  settled  by  tlie  law.  is  for  the 
indemnity  of  the  owner  only,  and  does  not  inure  to  the  benefit  of 
seamen's  wages,  which  cannot  be  insured  either  directly  or  indi- 
rectly." As  to  his  right  to  insure  the  proceeds  of  a  whaling  voyage, 
see  Webster  v.  De  Tastet,  7  Term  Rep.  157. 

-*^  AVebster  v.  De  Tastet.  7  Term  Rep.  157. 

'"'■  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  viii,  sec.  10,  p. 
191. 

"'  Webster  v.  De  Tastet,  7  Term  Rep.  157;  Galloway  v.  Morris.  3 
Yoates  (Pa.),  445.    See  The  Juliana,  2  Dod.  509. 

"-  Percival  v.  Hickey,  18  Johns.  (N.  Y.)  257.  290.  et  seq.;  Icard  v. 
Gould.  11  Johns.  (N.  Y.)  279;  M'Quirk  v.  Ship  Penelope,  2  Pet.  Adm. 
(U.  S.)  276. 

'"  Galloway  v.  Morris,  3  Yeates  (Pa.),  445. 

^*  Foster  v.  Hoyt,  2  Johns.  Cas.  (N.  Y.)  327;  De  Forest  v.  Fulton 
Ins.  Co.,  1  Hall  (N.  Y.),  94;  King  v.  Glover.  5  Bos.  &  P.  20fi.  See 
Barker  v.  Marine  Ins.  Co..  2  Mason  (C.  C),  372,  per  Story,  J. 

"°  Barker  v.  Marine  Ins.  Co..  2  Mason.  309 ;  •  C-opeland  v.  Mercantile 
Ins.  Co..  6  Pick.  (Mas.s.)  198.  Is  there  a  tendency  to  relax  the  rule 
above   stated   as  to   seamen's  wages?    Mr.  Maclachlan  (Arnould  on 
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§  1023.  Supercarg-o. — If  a  supercargo  is  to  receive 
as  his  compensation  a  gross  sum  out  of  the  proceeds  of  either 
the  whole  or  a  part  of  the  return  cargo,  at  the  termination  of 

Marine  Insurance,  Maclac-blau's  ed.,  1887,  42-45,  00),  gives  a  sec- 
tion to  the  discussion  whether  seamen's  wages  are  now  insurable, 
and  says:  "I  think  the  right  of  seamen  to  insure  their  wages  and  ef- 
fects, and  the  encouragement  of  the  practice  by  facilities  being  of- 
fered them  for  so  doing,  would  improve  the  charaetec  and  habits 
of  seafaring  men,  and  would  increase  the  security  of  the  lives  ar.d 
property  placed  in  their  power."  And  that  he  introduced  the  sec- 
tion with  "the  concurrence  of  some  large  shipowners  in  the  north  of 
England  in  the  hope  of  drawing  public  attention  to  the  subject": 
Id.  44.  u.  5,  by  editor.  Being  fully  aware  of  how  well  settled  the  rule 
Is  which  does  not  permit  the  insurance  of  seamen's  wages,  it  is 
with  great  hesitation  that  we  offer  the  following  suggestions:  What- 
ever the  wisdom  of  the  centuries  has  decreed,  and  by  usage  and 
custom  so  firmly  established  as  to  become  a  universal  rule  of  law, 
cannot  be  too  carefully  considered  or  too  profoundly  weighe-d;  if  it 
is  to  be  questioned,  nevertheless,  we  cannot  forbear  suggesting  with 
the  utmost  deference  to  the  precedents  which  have  established  the 
rule  given  above,  that  it  is  rather  the  refinement  of  logic,  than 
the  reason  and  justice  of  the  law,  which  precludes  this  class  of  men 
from  protecting  themselves  by  an  insurance  of  what  constitutes  in 
most,  if  not  every,  case  their  all.  It  is  said,  speaking  of  wages,  that 
it  is  a  profit,  a  gain  which  seamen  may  fail  to  make,  rather  than  a 
loss  which  they  run  the  risk  of  incurring;  that  it  is  not  a  physical 
object  existing  on  board  the  ship.  But  these  same  reasons  are  given 
by  the  early  French  writers,  as  those  why  an  interest  in  profits, 
freight  to  be  earned,  and  interests  of  the  lender  in  bottomry  and  re- 
spondentia, wei'e  not  insurable:  See  Emerigon  on  Insurance,  Mere- 
dith's ed.  1850,  c.  viii,  sees.  8-11,  pp.  178-96.  These  interests  are 
nevertheless  now  declared  insurable:  See  sees.  1009,  1017.  1019.  It 
may  be  urged  that  wages  are  by  the  law-merchant  only  earned  when 
freight  is  earned,  or  at  the  most  when  it  might  be  earned.  But  the 
wreck  of  the  ship  does  not  necessarily  carry  with  it  the  loss  of  wages 
earned:  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  42. 
See.  also,  on  above  points.  Anonymous,  1  Pet.  Adm.  (U.  S.)  191,  n.; 
The  Lady  Durham,  3  Hagg.  Adm.  196;  The  Two  Catherines,  2  Ma- 
son (C.  C),  319;  The  Neptune,  1  Ilagg.  Adm.  227;  Brackett  v.  The 
Hercules,  Oilp.  (C,  C.)  184.  Again,  seamen  have  a  lien  upon  the 
ship  and  freight  for  wages  earned:  See  Temple  v.  Turner,  123  Mass. 
328;  Allison  v.  jMarsh,  2  Vent.  181;  Brown  v.  Lull,  2  Sum.  (C.  C.) 
443;  The  Steamer  May  Queen,  Sprague  (C.  C),  588;  United  States  v. 
Wilder.  3  Sum.  (C.  C.)  308;  The  Eastern  Star.  Ware  (C.  C).  185. 
And  in  certain  cases  mariners  may  have  an  action  for  breach  of 
contract,  the  same  being  entire:  Davy  v.  The  Caroline  Miller,  36 
Fed.  Rep.  507;  Fee  v.  Orient  Fertilizing  Co..  30  Fed.  llrp.  509.  Or  in 
certain  other  cases  where  a  discharge  is  wrongful  and  unauthorized, 
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the  voyage,  lie  lias  an  insurable  interest,  and  althongli  lie  may 
not  be  entitled  to  claim  compensation  from  bis  employers,  tbe 

they  may  be  entitled  to  their  wages  for  the  round  trip  or  wages 
earned:  The  City  of  New  Orleans,  33  Fed.  Rep.  683.    See  The  T.  F. 
Oakes.  30  Fed.  Rep.  442;  Wilson  v.  The  John  Ritson,  35  Fed.  Rep. 
668.    Therefore,   wages  of  seamen   have  physical  existence  to  this 
extent,  that  they  constitute  a  lien  upon  the  ship  and  freight.    Why, 
then,  upon  analogy  should  they  not  give  an  insurable  interest?  They 
are  not  a  mere  expectancy;  they  are  as  enforceable  as  any  other 
lien;  they  are  as  tangible  as  profits  or  freight  to  be  earned.    For  a 
claim  for  wages  attaches  from  the  beginning  to  something  substan- 
tial; they  may  be  enforced,  as  we  have  stated,  under  certain  cir- 
cumstances,  as  wages   earned   in   case  of    wrongful    discharge   or 
breach  of  contract.    Again,  it  is  said  that  another  reason  is  that  mar- 
iners being  insured  would  be  sure  of  their  wages,  and  would  have 
less  care  for  the  preservation  of  the  vessel  in  which  they  would  no 
longer  have  an  interest,  and  that  the  object  of  maritime  law  is  also 
to  prevent  desertion  of  the  seamen:  Emerigon  on  Insurance,  Mere- 
dith's ed.  1850,  p.  191;  1  Arnould    on    Marine   Insurance,    Perldns' 
ed.,  211.    See  2  Duer  on  Insurance,  ed.  1845,  323.  sec.  34.    But  see  1 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  44,  where  Mr. 
Maclachlan  says  the    sole   ground    upon  which    the    earlier    judges 
proceeded  (referring  to  Lord  Stowell,  Chief  Justice  Abbott,  and  Sir 
John  Nichols  in  The  Neptune  Clark,  1  Hagg.  239;  Abbott  on  Ship- 
ping. 3d  ed.,  p.  435,  and  The  Lady  Durham  Stuart,  3  Hagg.  196,  201) 
is  removed;  citing  17  &  18  Vict,  c.  104,  sec.  183.    This  would  hardly 
seem  to  be  a  conclusive,  if  a  valid,  reason,  since  a  seaman's  duties 
on   board   ship  are   clearly   defined   and  the    performance    thereof 
strictly  enforced,  and  the  power  and  authority  of  the  master  settled, 
and"  even  in  case  of  the  wreck  of  the  ship,  their  contract  is  not  dis- 
solved, but  they  are  still  obligated  to  labor  for  its  preservation,  as 
well  as  for  that  of  the  cargo:  The  Two  Catherines,  2  Mason  (U.  S.), 
319.    Again  it  is  held  that  a  persistent  shirking  or  neglect  of  duty,  or 
an  attitude  of  insolence  or  defiance,  whicli  is  continued,  or  any  acts 
of  premeditation  which  discover  an  intent  to  coerce  or  restrain  the 
master  in  discharging  his  duty,  constitutes  a  sufficient  cause  of  dis- 
charge: The  T.  F.  Oakes,  36  Fed.  Rep.  442.    It  is  likewise  true  that 
wages  may  be  forfeited  by  desertion:  Coffin  v.  Jenkins,  3  Story  (U. 
S.).  108;  Disbrow  v.  The  Walsh  Bros..  36  Fed.  Rep.  607;  The  Brig 
Cadmus  v.  Matthews,  2  Paine  (C.  C),  277.    See  The  Rothenay,  34 
Fed.   Rep.  80.    And  desertion   is  also  made  a  criminal  offense  by 
statute  in  the  United  States:  Rev.  Stat.  U.  S.,  sec.  4596.    Although 
this  act  is  held  not  to  a-pitly  to  coasting  vessels:  United  States  v. 
Mason,  34  Fed.  Rep.  129.    The  conclusion  would,  therefore,  by  anal- 
ogy, as  in    other  cases,  at    least  of   lieu  and    certainly  on    as    valid 
grounds  as  in  the  case  of  profits,  freight  to  be  earned,  and  the  like, 
seem  to  be,  that  seamen  ought  to  have  an  insurable  interest  in  fu- 
ture wages.    They  certainly  have  a  right  in  property  to  which  the 
risk  would  attach.    It  is,  therefore,  for  their  interest    that    there 
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voyage  being  broken  up  and  tlie  ship  and  cargo  sold  in  a  port  of 
necessity,  nevertheless  a  policy  having  been  effected,  he  may 
recover  the  whole,  the  loss  being  total.^^'' 

§  1024.  Fishing:  Voyage  — Outfits.— Undoubtedly,  tlie 
owners  may  have  an  insurance  upon  ship  outfits  and  catching*? 
to  the  extent  of  their  interest  in  a  fishing  voyage.'"^"^^  Mr.  Phil- 
lips says  that  "the  interest  of  the  officers  and  men  is  insured 
under  the  description  of  'share'  in  whaling  voyages,  and  'lay' 
in  cod  fishing  and  mackerel  fishing."  ^^^  In  Hancox  v.  Fishing 
Insurance  Company^^'^  the  policy  was  on  clothes  and  the  pro- 
ceeds of  the  same  on  a  sealing  voyage  for  seal  and  oil.  In  ac- 
cordance with  custom,  all  kinds  of  stores  for  the  crew's  use 
were  carried  and  sold  to  the  crew,  an  account  was  kept  of  the 
sales  made,  and  at  the  termination  of  the  voyage  they  received 

sbould  be  a  safe  arrival  of  ship  and  cargo,  tliat  freiglit  be  earned, 
or  that  it  might  be  earned;  they  are  certainly  as  much  interested 
in  the  preservation  of  the  ship  as  they  would  be  in  case  wages  are 
advanced,  which  are  said  to  belong  to  seamen,  even  if  not  subse- 
quently earned:  The  Mentor,  4  Mason  (U.  S.),  102.  And  the  argu- 
ment against  his  riglit  to  insure  would  be  equally  applicable  to  his 
right  to  the  share  of  the  proceeds  of  a  whaling  voyage:  See  Web- 
ster v.  De  Tastet,  7  Term  Rep.  157.  And  another  may  insure  ad- 
vances made  tliereon:  Robertson  v.  New  York  Ins.  Co.,  2  Caines 
(N.  Y.),  357;  1  Johns.  (N.  Y.)  616.  And  finally,  tlie  policy  could  easily 
be  so  framed  as  to  obviate  all  substantial  and  serious  objections, 
except  possibly  to  this  extent,  that  a  serious  objection  might  perhaps 
exist  in  this,  that  it  would  in  all  probability  afford  only  another 
0'pi>ortunity  to  that  class  who  eiver  look  upon  seamen  as  their 
legitimate  prey,  and  their  earnings  as  their  rightful  spoil,  to 
defraud  seamen  by  obtaining  assignments  of  their  policies,  or 
otherwise  holding  them  as  collateral,  against  which  the  terms 
of  the  policy  could  only  in  a  measure  afford  protection,  and 
ithe  law  has  guardo<l  tlie  rights  of  seamen  with  much  jealousy  with 
the  exception  of  proliibiting  an  insurance  by  them  of  their  wages. 
The  rule,  however,  is  so  firmly  established  against  such  insurances, 
that  it  is  doubtful  if  any  change  could  be  effected  which  the  courts 
would  uphold,  unless  brought  about  by  legislative  action. 

'"*°  New  York  Ins.  Co.  v.  Robinson,  1  Johns.  (N.  Y.)  616;  2  Caines 
(N.  Y.),  357. 

2"  For  an  explanation  of  the  different  terms  used,  and  of  the  na- 
ture of  these  various  insurable  interests,  see  1  Phillips  on  Insurance, 
3d  ed.,  196,  sees.  343-45. 

"*  Id.,  sec.  344:  he  cites  no  authorities. 

»»  3  Sum.  (C.  C.)  132. 
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tlie  balance  due  from  their  proportion  of  tlie  proceeds  of  the 
catchings.  The  master  received  from  the  insured  the  clo'thes 
insured,  and  was  to  receive  a  commission  for  their  sale;  nearly 
all  had  been  sold  to  the  crew.  The  vessel  was  wrecked,  having 
on  board  a  small  proportion  in  value  of  the  clothing  and  the 
catchings,  of  which  all  was  lost  except  a  quantity  of  sealskins 
and  a  portion  of  the  oil,  but  this  was  insulhcient  to  reimburse 
the  owners  the  advances  made,  and  it  was  held  that  by  the  sales 
effected  the  insured  acquired  an  interest  in  the  voyage  equal 
to  the  sales;  that  the  perils  insured  against  not  only  protected 
the  goods  unsold,  but  was  a  protection  against  the  loss  of  the 
voyage  and  adventure;  that  the  policy  was  not  on  wages  or  a 
share  in  lieu  of  wages,  but  simply  on  the  property  originally 
shipped;  that  the  owner  insured  his  own  interest  in  the  voyage 
and  not  the  seamen's,  but  was  upon  the  proceeds  of  the  adven- 
ture, as  far  as  the  plaintiff  could  or  might  have  a  lien  thereon 
for  his  advances  to  the  seamen;  that  it  was  analogous  to  an  in- 
surance upon  outfits  in  a  fishing  or  whaling  voyage,  and  tliat 
insurers  were  liable  for  a  total  loss.  It  was  also  held  an  insur- 
ance upon  outfits  in  a  whaling  voyage  does  not  terminate  pro 
tanto  with  their  consumption  or  destruction,  but  attaches  upon 
the  proceeds  of  the  adventure,  though  not  strictly  considered 
the  proceeds  of  the  outfits.  Story,  J.,  in  considering  the  ques- 
tion raised  in  the  case  that  the  insurance  was  void  as  against 
public  policy,  as  being  in  effect  an  insurance  on  seamen's  wages, 
stays  it  is  not  such  a  case,  and  that  he  desired  to  express  no  opin- 
ion whether  an  insurance  by  the  seamen  themselves  on  their 
share  of  the  proceeds  of  the  adventure  would  be  good  as  in  the 
nature  of  wages.  A  policy  on  the  ship  will  not  cover  the  out- 
fits of  a  whaling  voyage,^^°  nor  are  outfits  "goods."^^^ 

8  1025.  Captors. — No  individual  can  acquire  any  in- 
terest in  prizes  unless  under  grant  and  commission  from  the 
government,  for  in  it  rests  the  sole  and  exclusive  rig'ht  to  all 
prizes,  and  for  this  reason,  and  by  virtue  of  its  prerogative,  all 
captures  will  inure  to  the  government's  use  when  made  without 

"»  Hnskins  v.  Pickersgill,  3  Doug.  222. 

*°'  Hill  V.  P.Ttten.  8  East,  373.    As  to  what  is  meant  by  outfits,  see 
Macy  V.  Wlialiug  Ins.  Go.,  9  Met.  (Mass.)  364,  per  Hubbard,  J. 
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such  grant  and  commission.^^-  But  tiie  early  English  oases 
hold  that  captors  have  an  insurahle  interest  in  the  captured 
property  when  entitled  by  law  to  have  their  claim  allowed,  or 
where  there  is  a  reasonable  expectation,  w^arranted  by  almost 
universal  practice,  that  it  will  be  allowed,  their  interest  being 
commensurate  with  such  a  share  of  the  proceeds  as  they  would 
be  entitled  to  by  law  in  case  of  condemnation  and  sale.  So, 
also,  in  ease  of  their  responsibility  for  the  care  and  protection 
of  captured  property;  for  where  the  captors  have  possession, 
certain  cai-es  and  obligations,  by  virtue  of  the  laws  of  civilized 
oountiies,  result  therefrom.  The  capture  may  be  legal  or  it 
may  be  improperly  made.  In  the  f  oi-mer  case,  they  would  be 
entitled;  in  the  latter  instance,  they  may  be  compelled  to  ren- 
der back  property  which  may  transpire  to  be  neutral,  and  the 
possession  is,  therefore,  coupled  with  the  liability  and  responsi- 
bility.263 

*«  The  Joseph,  8  Cranch  (U.  S.),  451;  1  Gall.  (C.  C.)  545,  per  Story, 
J.  "The  right  of  the  captor  to  the  property  which  he  may  seize  as 
a  prize  of  wax  is  derived  under  his  commission,  which  is  general 
and  unqualitied  as  to  place  and  circumstances,  and  not  from  any  pe- 
culiar merit  which  he  may  claim  in  any  particular  case":  The  Jo- 
seph, 8  Cranch  (II.  S.),  451,  per  Washington,  J.  "In  the  Uuited 
States  there  are  not,  strictly  speaking,  any  such  things  as  'droits  of 
admiralty.'  The  sole  and  exclusive  right  to  all  prizes  rests  in  the 
government,  and  no  individual  can  acquire  any  interest  therein  un- 
less under  its  grant  and  commission;  and  all  captures,  therefore, 
made  without  such  grant  and  commission  inure  to  the  use  of  the 
government  by  virtue  of  its  general  prerogative":  The  Joseph,  1 
Gall.  (C.  C.)  545,  558,  per  Story,  J.  See  The  Mary  Ford.  3  Dall. 
<U.  S.)  188;  Protection  Ins.  Co.  v.  Hall,  15  B.  Mod.  (Ky.)  411;  United 
States  V.  Peters,  3  Dall.  (U.  S.)  121. 

208  <jnj|g  ^gxt  is  substantially  the  language  of  the  courts  in  the  early 
and  leading  English  cases.  See  De  Cras  v.  Huglies,  3  Doug.  81;  cited 
in  1  Marsliall  on  Insurance,  ed.  1810,  *108;  Crawford  v.  Hunter,  8 
Term  Tiep.  13;  Lucena  v.  Crawford,  3  Bos.  &  P.  75.  These  two  eases 
were  before  the  courts  from  1798  until  1808,  when  they  were  finally 
determined:  See  s.  c,  2  Bos.  &  P.  N.  R.  2(59;  1  Taunt.  324;  5  Bos. 
&  P.  270;  Stockdale  v.  Dimlop,  6  Mees.  &  W.  224;  De  Vaux  v.  Steele, 
G  Bing.  (N.  C.)  370;  Nicoll  v.  Goodall,  10  Ves.  157;  Routh  v.  Thomp- 
son, 11  Ernst,  428;  13  East,  274;  Stirling  v.  Vaughn,  2  Camp.  225;  11 
East,  619;  Boehm  v.  Bell,  8  Term  Rep.  154.  The  case  of  Lucena  v. 
Crawford  is  given  a  lengthy  consideration  in  2  Duer  on  Insuraiice, 
ed.  1846,  IGH;  T>e  Cms  v.  Hughes.  Cram-ford  v.  Hunter,  and  I.ucona 
V.  Crawford  are  noted  at  length  in  1  Marshall  oh  Insurance,  ed.  1810, 
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§  1026.     Mortgagor  and  Mortgagee— Generally. — It  is 

well  settled  that  a  mortgagor  and  mortgagee  have  each  an  inde- 
pendent insurable  interest  in  the  property,^^  and  the  insurance 
may  be  upon  the  same  property,  and  their  particular  interest 
need  not  be  disclosed,  unless  specially  inquired  about."^^  Both 
interests  may  be  covered  by  one  policy,^^^  or  each  may  take  out 
a  separate  policy,  and  this  without  the  insurance  impairing  that 
of  the  other.^^"^  And  the  separate  policies  may  be  taken  out  at 
the  same  time;^*"^  for  the  contract  of  insurance  on  property 
cannot  in  any  case  afford  more  than  an  indemnity.^^^  Nor  is  an 
insurance  by  the  mortgagor  and  mortgagee  open  to  the  objec- 
tion that  it  is  a  double  insurance.^'" 

§  1027.  Mortgagor. — It  is  clearly  evident  that  a 
mortgagor's  interest  in  the  property  still  exists  notwithstand- 
ing it  is  mortgaged,  and  this  is  so  without  reference  to  the  na- 
ture of  the  title  conferred  by  the  mortgage,  for  whether  the 
conveyance  be  considered,  as  in  some  states,  a  pledge — a  mere 
security  for  the  payment  of  the  debt,  not  passing  any  estate 
or  right  of  possession  in  or  to  the  mortgaged  premises — or 
whether  it  pass,  as  in  other  states,  the  legal  title  subject  to  de- 
feasance by  the  performance  of  the  conditions  of  the  deed,  or 
whether  it  pass,  as  in  still  other  states,  the  legal  title  with  the 

*108.  et  seq.,  aud  all  the  cases  are  examined  in  1  Arnould  on  Marine 
Insurance,  Perkins'  ed.  1850,  268-79,  *203-74;  1  Parsons  on  Marine 
Insurance,  ed.  18(58,  202,  et  seq.  and  notes. 

'"^  Honore  v.  Lamar  etc.  Ins.  Co.,  51  111.  409;  Irving  v.  Ricshardson, 
2  Barn.  &  Adol.  193;  McDonald  v.  Black,  20  Ohio,  185;  Carpenter  v. 
Providence- Washing-ton  F.  Ins.  Co.,  16  Pet.  (V.  S.)  495,  501;  Man- 
son  V.  Phoenix  Ins.  Co.,  64  Wis.  26;  Smith  v.  Laseelles,  2  Term  Rep. 
187. 

265  Traders'  Ins.  Co.  v.  Robert,  9  Wend.  (N.  Y.)  404. 

=""'  Honore  v.  Lamar  etc.  Ins.  Co.,  51  111.  409. 

="  Jackson  v.  Massachusetts  Mut.  F.  Ins.  Co.,  23  Pick.  (Mass.)  418; 
34  Am.  Dec.  69;  Honore  v.  Lamar  etc.  Ins.  Co.,  51  111.  409. 

=™  Manson  v.  Pha?nix  Ins.  Co.,  64  Wis.  26. 

"»  Honore  v.  Lamar  etc.  Ins.  Co.,  51  111.  409. 

"»  Dick  V.  Franklin  F.  Ins.  Co.,  81  Mo.  103;  10  Mo.  App.  376;  Guest 
V.  Fire  Ins.  Co.,  66  Mich.  98;  Westchester  F.  Ins.  Co.  v.  Foster,  90 
111.  121;  Titus  V.  Glens  Falls  etc.,  81  N.  Y.  415;  ^tna  Ins.  Co.  v.  Ty- 
ler. 16  Wend.  (N.  Y.)  385,  390;  Carpenter  v.  Continental  Ins,  Co.,  61 
Mich.  635. 
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right  of  possession  till  payment  be  made,  nevertlieless,  since  a 
right  of  redemption  attaches  as  a  necessary  incident  to  the  mort- 
gage, it  follows  indisputably  that  the  mortgagor  is  interested  in 
ttie  preservation  of  the  mortgaged  propei'ty,  and  therefore  has 
ail  insurable  interest  therein,  and  may  insure  for  his  own  ben- 
etit.  This  is  well  settled."'-^  And  a  mortgagor  has  an  insurable 
inicrcst,  even  though  the  mortgage  debt  be  equivalent  to  the 
full  value  of  the  property  ;^"^  for  the  amount  of  the  mortgage 
cannot  affect  the  question  of  the  right  of  the  mortgagor  to  in- 
sure.^'^  And  where  the  owner  of  land  makes  a  conveyance  by 
deed  absolute  intended  for  a  mortgage,  he  may  insure.^"* 

§  1028.  Mortg:ag-or  of  Personal  Property. — A  mortgagor 
of  personal  property  may  insure  it  for  his  o^vn  benefit,^"^  and 
such  policy  being  effected  loss  j^ayable  to  the  mortgagee,  as  his 
interest  may  appear,  the  insurer  cannot  defend  on  the  gTound 
that  the  mortgagor  has  no  insurable  interest.^^^ 

§  1029.     Extent  of  Mortgagor's  Insurable  Interest. — 

The  mortgagor's  insurable  interest  covers  the  full  value  of  the 
mortgaged  premises,  whether  the  mortgage  be  effected  before 
or  after  the  policy  was  made;  for  in  case  of  loss  he  would  be 

"'  Lycominp:  F.  Ins.  Co.  v.  Jackson,  83  111.  302;  Washington  etc. 
Ins.  Co.  V.  Kelly,  32  Md.  421;  Strong  v.  Manufacturers'  Ins.  Co., 
10  Pick.  (Mass.)  40;  Curry  v.  Commonwealth  Ins.  Co..  10  Pick.  (Mass.) 
535;  Walsh  v.  Philadelphia  F.  Assn.,  127  Mass.  383;  Guest  v.  Fire^ 
Ins.  Co..  6(1  Mich.  98;  French  v.  Rogers,  16  N.  H.  177;  Warring  v. 
Loder.  53  N.  Y.  581;  Allen  v.  Franklin  F.-Ins.  Co.,  9  How.  Pr.  (N.  Y.) 
501;  Carter  v.  Rockett.  8  Paige  (N.  Y.).  437;  Insurance  Co.  v.  Stinson. 
103  IT.  S.  23;  Columbia  Ins.  Co.  v.  Laurence.  2  Pet.  (U.  S.)  25;  Swift 
V.  Mutual  etc.  Co.,  18  Vt.  305;  Mechler  v.  Phoonix  Ins.  Co.,  38  Wis, 
no.".    See,  'also,  cases  under  preceding  section. 

^■'  Insurance  Co.  v.  Stinson,  103  IT.  S.  25;  Gordon  v.  Massachu- 
setts Ins.  Co..  2  Pick.  (Mass.1  2^9;  Allston  v.  Campbell,  4  Brown 
Pari.  C.  476;  Higginson  v.  Dall.  13  Mass.  96. 

"»  Guest  T.  Fire  Ins.  Co.,  66  Mich.  98. 

"'  Hodges  V.  Tennessee  F.  &-  M.  Ins.  Co..  8  N.  Y.  416. 

="  Kronk  v.  Birmingham  F.  Ins.  Co.,  91  Pa.  St.  300;  9  Ins.  L.  J. 
26. 

™  Appleton  Iron  Co.  v.  British  American  Assur.  Co.,  46  Wis.  23; 
50  N.  W.  Rep.  1100;  8  Ins.  L.  J.  177. 
Joyce,  Vol.  II— 7a 
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deprived  of  tiie  insured  property,  and  still  be  obligated  to  pay 
tJie  mortgage  debt.^''^ 

§  1030.  Mortg-ag-or  of  Ship. — The  rule  that  a  mort- 
gagor has  an  insurable  interest,  and  may  insure  to  the  full 
value,  even  though  the  mortgage  debt  equals  the  full  value  of 
the  property,  applies  to  the  mortgagor  of  a  ship.-^^  The  mort- 
gagor of  a  vessel  covenanting  to  repay  the  debt  and  to  insure 
the  vessel  has  an  insurable  interest,  which  is  not  liable  to  for- 
feiture through  violation  of  the  act  of  1831,  regulating  the 
foreign  and  coasting  trade  on  the  northern  and  other  frontiers, 
by  sale  to  an  alien.^^^ 

§  1031.  Mortgagee. — It  is  undoubted  tliat  a  mortgagee 
has  an  insurable  interest  in  the  mortgaged  premises,  separate 
and  distinct  from  that  of  the  mortgagor,  for  the  property  is  re- 
lied upon  as  security  for  the  payment  of  the  debt,  and  he  is  in- 
terested that  it  should  be  protected  for  this  purpose.^^"  And 
the  special  interest  of  the  mortgagee  is  insurable,  either  gener- 
ally, when  he  insures  as  entire  o-^mer,  or  specially,  when  the 
nature  of  his  interest  is  specified  in  a  memorandum;  but  in 

*"  French  v.  Rogers,  16  N.  H.  177;  Traders'  Ins.  Co.  v.  Roberts.  9 
Wend.  (N.  Y.)  404;  Curry  v.  Commonwealth  Ins.  Co.,  10  Pick.  (Mass.) 
40;  Insurance  Co.  v.  Stinson,  103  U.  S.  25;  Gordon  v.  Massachusetts 
Tns.  Co.,  2  Pick.  (Mass.)  249;  Allen  v.  Franklin  F.  Ins.  Co.,  9  How. 
Pr.  (N.  Y.)  501.  See  Nussbaum  v.  Northera  Ins.  Co..  37  Fed.  Rep. 
524;  Walsh  v.  Philadelphia  F.  Assn.,  127  Mass.  3S3;  Allston  v.  Camp- 
bell, 4  Brown  Pari.  C.  476;  Lazarus  v.  Commonwealth  Ins.  Co.,  19 
Pick.  (Mass.)  81. 

"8  Higsiuson  v.  Dall,  13  Mass.  96;  Allston  v.  Campbell,  4  Brown 
Pari.  C.  476;  Gordon  v.  Massachusetts  Ins.  Co.,  2  Pick.  (Mass.)  249. 

"»  Wilkes  V.  People's  F.  Ins.  Co.,  19  N.  Y.  184. 

^  Addison  v.  Kentucky  etc.  Ins.  Co.,  7  B.  Mon.  (Ky.)  470;  Fox  v. 
Phoenix  etc.  Ins.  Co.,  52  Me.  333;  Haley  v.  Manufacturers'  Ins.  Co., 
120  Mass.  292;  Davis  v.  Quiucy  etc.  Ins.  Co.,  10  Allen  (Mass.).  113; 
King  V.  State  Mnt.  F.  Ins.  Co..  7  Cush.  (INIass.)  1;  54  Am.  Dec.  683; 
Traders'  Ins.  Co.  v.  Roberts,  9  Wend.  (N.  Y.)  404;  Kernochan  r.  New 
York  etc.  Ins.  Co..  5  Dner  (N.  Y.).  1;  17  N.  Y.  428;  Tillou  v.  Kingston 
etc.  Co.,  7  Barb.  (N.  Y.)  570;  Foster  v.  Yan  Reed.  70  N.  Y.  19;  Insur- 
ance Co.  V.  Woodruff.  26  N.  ,T.  L.  (2  Dutch.)  541;  Insurance  Co.  v 
UpdegrafT.  21  Pa.  St.  513;  Smith  v.  Columbia  Ins.  Co.,  17  Pa.  St.  253; 
55  .\m.  Doc.  546;  Carpenter  v.  Providence-Washington  Ins.  Co..  16 
Pet.  (U.  S.)  495;  Holbrook  v.  American  Ins.  Co.,  1  Curt.  (C.  C.)  193. 
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either  case  lie  recovers  only  to  the  extent  of  his  interest.^^^  So 
he  may  insure  generally  without  disclosing  his  interest,  unless 
inquired  of  respecting  it."^^ 

§  1032;  Mortgagee  under  Mortgage  only  Valid  in 
Equity. — A  mortgage  only  valid  in  equity,  as  in  case  of  a 
mortgage  by  a  husband  to  his  wife  based  upon  a  valid  consid- 
eration, gives  an  insurable  interest.^^^ 

§  1033.  Relation  Mortgagee's  Insurance  Sustains  to 
the  Debt.  —  Strictly  speaking,  the  mortgage  debt  is  not 
insured.  Insurance  involves  the  presumption  that  the  thing  in- 
sured is  or  will  be  exposed  to  some  risk.  The  mortgagee's  con- 
tract with  the  insurers  is  based  upon  a  consideration  that  in 
case  of  loss  by  certain  perils  to  which  the  mortgaged  property, 
not  the  debt,  may  be  subject,  the  latter  will  indemnify  the  for- 
mer in  accordance  with  the  terms  of  the  contract.  An  insur- 
able interest  in  the  property  is  necessary.  The  extent  of  this 
insurable  interest  is  an  important  element,  for  insurance  is  a 
contract  of  indemnity,  and  so  far  the  debt  is  a  factor,  but  the 
insurance  does  not  guarantee  the  payment  of  the  debt;  the  debt 
may  exceed  the  value  of  the  property.  The  contract  does  not 
attempt  to  provide  that  in  case  of  loss  the  amount  of  the  debt 
shall  be  the  measure  of  indemnity,  irrespective  of  the  actual 
value  of  the  property.  The  mortgagee's  security  for  the  pay- 
ment of  the  debt  depends  upon  the  safety  of  the  property.  li 
there  be  an  appreciable  loss,  the  capacity  of  the  property  to 
pay  the  debt  has  been  affected.  A  partial  destruction,  even 
though  the  value  of  the  remaining  portion  equal  the  amount  of 
the  debt,  may  materially  impair  the  value  of  the  property  as  a 
security,  and  make  the  investment  less  safe  than  before,  or 
cause  such  a  change  therein  as  to  practically  injure  the  chances 
of  realizing  the  debt  therefrom.  It  is,  therefore,  for  the  mort- 
gagee's interest  that  the  property  should  be  protected  from  cer- 
tain risks  to  which  it  may  be  exposed,  and  it  is  the  property 
which  the  policy  covers  and  to  which  the  risk  attaches.^^ 

'^^  Smith  V.  Columbia  Ins.  Co.,  17  Pa.  St.  253;  55  Am.  Dec.  540. 
"'  King  V.  Mutual  F.  Ins.  Co.,  7  Cusli.  (Mass.)  1;  54  Am.  Dec.  GS3. 
'*'  Mix  V,  Andes  Ins.  Co.  etc.,  9  Hun  (N.  Y.),  397. 
^*  "The  interest  of  the  mort.saa-or  is  in  the  whole  property  just  as 
it  exists,  undamaged  by  fire  at  the  date  of  the  policy.    If  that  prop- 
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§  1034.  Mortg-agree  of  Ship. — A  mortgagee  of  a  ship 
lias  an  insurable  interest  therein,  distinct  from  that  of  the 
o\viier,  and  may  effect  an  insurance  thereon  to  protect  his  own 
.interest,^^^  and  he  may  agree  wdth  the  mortgagors  to  effect  a 
policy  on  the  ship  at  their  expense.  And  where  by  mistake 
the  mortgagees  represented  that  such  insurance  had  been  ef- 
fected, and  the  vessel  was  sent  to  sea  and  totally  wrecked — the 
mortgagees,  however,  in  the  meantime  having  insured  ag^ainst 
aibsolute  lotal  loss — and  the  mortgagees  were  compelled  to  in- 
demnify the  mortgagors,  it  was  held  that  the  former  were  sub- 
rogated to  the  latter's  rights,  and  had  an  insurable  interest  suffi- 
cient to  warrant  a  recovery  by  them  against  the  insurers."^^® 
So  the  mortgagee  may  insure  his  interest  even  though  the  ves- 
sel continues  in  the  mortgagor's  possession,^^^  and  he  may  by 
the  policy  cover  not  only  his  own  interest,  but  that  of  the  mort- 
gagor ;^^^  and  he  can  recover  upon  an  insurance  against  bar- 
ratry of  the  master,  "unless  the  insured  is  owner  of  the  vessel," 
even  where  the  loss  occurs  by  reason  of  such  barratry.^^^  And 
where  A  transferred  his  title  to  a  vessel  to  a  British  subject  and 
took  a  mortgage  back  for  the  price,  no  money  passing,  and  the 
transfer  being  intended  to  enable  the  vessel  to  be  run  as  a  Brit- 
ish vessel,  it  was  held  that  A  retained  to  the  extent  of  the  mort- 


erty  is  consumed  in  part,  though  what  there  be  left  of  it  is  equal  in 
value  to  the  amount  of  the  mortgage  debt,  the  mortgage  interest  is 
affected.  It  is  not  so  great  or  so  safe  or  so  valuable  as  it  was  be- 
fore. It  was  for  indemnity  against  this  very  detriment,  this  very 
decrease  in  value,  that  the  mortgagee  sought  insurance  and  paid  his 
premium":  Per  Folger,  J.,  in  Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.. 
.'^r.  N.  Y.  34.3,  358;  Smith  v.  Columbia  Ins.  Co.,  17  Fa.  St.  253,  per 
the  court;  Kernochan  v.  New  York  Bowery  F.  Ins.  Co.,  17  N.  Y.  428, 
per  the  court;  Carpenter  v.  Providence-Washington  Ins.  Co.,  16  Pet. 
(U.  S.)  495,  per  Story,  J. 

=*"  Clark  v.  Washington  Ins.  Co.,  100  Mass.  509;  1  Am.  Rep.  135; 
Irving  V,  Richardson,  2  Barn.  &  Adol.  498,  per  Parke,  J.;  Smith  v. 
Lascelles.  2  Term  Rep.  187;  Curling  v.  Lang,  1  Bos.  &  P.  636.  per 
Eyre,  C.  .1.;  Crawford  v.  St.  Lawrence  County  Ins.  Co..  8  U.  C.  Q.  B. 
135;  Hobbs  v.  Hannum,  3  Camp.  93;  Smith  v.  Lascelles,  2  Term  Rep. 
187. 

="«  Levy  V.  Merchants'  Mar.  Ins.  Co.,  52  L.  T.  263. 

=»'  Crawford  v.  St.  Lawrence  County  Ins.  Co.,  8  V.  C.  Q.  B.  135. 

^  Irving  V.  Richardson,  2  Barn.  &  Adol.  193;  1  Moody  &  R.  153. 

*«'  Clark  V.  Washington  Ins.  Co.,  100  Mass.  509;  1  Am.  Rep.  135. 
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gage  an  insurable  interest  in  the  vessel."^*^  But  in  case  tlie  mas- 
ter executes  an  instrument  in  the  nature  of  a  mortgage,  which 
he  has  no  pou»er  to  give,  such  mortgage  is  void,  and  necessarily 
no  insurable  interest  exists  thereunder.^-*- 

§  1035.  Mortg-ag-ee  of  Goods  and  Freight. — A  factor  to 
whom  goods  and  freight  have  been  mortgaged  for  advances  has 

a  legal  interest  in  the  property  upon  the  goods  being  consigned 
and  the  bill  of  lading  indorsed  to  him,  and  may  insure  the  same 
for  his  own  benefit.  "'^^ 

§  1036.     Extent  of  Mortgag-ee's  Insurable  Interest. — 

A  mortgagee's  insurable  interest  is  prima  facie  the  value  mort- 
gaged; it  extends  only  to  the  amount  of  the  debt,  not  exceeding 
the  value  of  the  mortgaged  property.^^-^  And  in  case  of  an  in- 
surance upon  a  ship  to  her  full  value  by  the  mortgagee,  the  re- 
covery is  limited  to  his  insurable  interest,  unless  it  appears  that 
it  was  intended  that  the  policy  cover  the  interest  of  mort- 
gagor and  mortgagee."^^ 

§  1037.  Several  Mortgagees. — Each  of  several  mort- 
gagees claiming  upon  the  same  property  has  an  insurable  inter- 
est to  the  extent  of  his  particular  interest.^^^ 

§  1038.  Mortgagor's  Interest  after  Judgment  or  De 
cree. — While  the  right  in  equity  to  redeem  tlie  mortgaged 
premises  exists,  the  mortgagor  retains  an  insurable  interest 
therein,  even  though  there  has  been  a  judgment  or  decree  of 

'"^  Slocovich  V.  Oriental  Miit.  Ins.  Co.,  13  Daly  (N.  Y.),  264. 

^'  Stainbauk  v.  Fleming  11  Com.  B.  51. 

"=  Smith  V.  Lascelles,  2  Term  Reip.  187. 

"»  Smith  V.  Columbia  Ins.  Co.,  17  Ta.  St.  253;  Excelsior  F.  Ins. 
Co.  y.  Royal  Ins.  Co.  etc.,  55  N.  Y.  343;  7  Uans.  (N.  Y.)  138;  Irvin.i,' 
V.  I^iehnrdson.  2  Barn.  &  Adol.  498,  per  Parke,  J.:  Sussex  Co.  Mut. 
Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  (2  Dutch.)  541;  Carpenter  v.  Provi- 
denee-Wa.shing-ton  Ins.  Co.,  16  Pet.  (U.  S.)  495;  Slocovich  v.  Oriental 
Mut.  Ins.  Co.,  13  Daly  (N.  Y.),  264;  Traders'  Ins.  Co.  v.  Roberts,  9 
Wend.  ex.  Y.)  404;  Addison  v.  Kentucky  etc.  Ins.  Co.,  7  B.  Mon. 
(Ky.)  470. 

=''^  Irving  V.  Richardson.  2  Barn.  &  Adol.  193;  1  Moody  t<t  R.  153; 
Carpenter  v.  Providenee-Washincrton  Ins.  Co.,  16  Pet.  (U.  S.)  495. 

295  Pox  V.  Phcenix  Ins.  Co..  52  Me.  333. 
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foreclosure,  becnuse  lie  lias  an  interest  in  tlie  preservation  of 
the  property;  for  the  destruction  of  the  proj>erty  would  lessen 
the  value  of  his  equity  of  redemption.^^^  Thus,  where  the 
moi'tgagee  foreclosed,  and  the  owner  was  by  the  decree  to  have 
fifteen  months  to  redeem,  it  was  held  that  he  had  an  insurable 
interest  at  the  time  of  loss;  the  property  being  burned  at  the 
time  of  redemption.^^"^  But  the  mortgagor  cannot  insure  after 
the  period  of  redemption  has  expired.^^^ 

§  1039.  Mortgag-or  after  Foreclosure  Sale. — A  mortga- 
gor's insurable  interest  exists  although  his  right  in  equity  to  re- 
deem has  been  seized  and  sold  on  execution;  the  time  for  re- 
deeming not  having  expired.^^^  And  where  at  the  time  of  the 
fire  the  property  had  been  bid  in  by  the  mortgagee  at  a  mort- 
gagee's sale,  but  the  deed  had  not  been  delivered,  and  on  ac- 
count of  the  fire  the  mortgagee  refused  to  accept  a  deed,  it  was 
held  that  there  had  not  been  a  sale  or  alienation,  and  that  the 
original  owner  had  an  insurable  interest  at  the  time  of  the 
fire.^°°  And  it  seems  that  where  the  mortgagee's  right  of  pos- 
session is  not  acquired  until  he  receives  the  deed,  and  no  deed 
has  been  delivered,  and  the  mortgagor  still  has  the  right  to  oc- 
cupy the  premises  or  to  the  possession  and  collection  of  rents, 
that  the  right  to  redeem  is  not  absolutely  barred,  although  there 
has  been  a  foreclosure  of  the  equity  of  redemption.^*'^     Al- 

"•  Stephens  v.  Illinois  Ins,  Co.,  43  111.  427;  Insurance  Co.  v.  Stin- 
son,  103  U.  S.  25;  Mechler  v.  Phoenix  Ins.  Co.,  38  Wis.  665;  Strong  v. 
Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  40;  20  Am.  Dec.  507;  Cone  v. 
Niagara  F.  Ins.  Co.,  60  N.  Y,  619;  WaJsh  v.  Philadelphia  F.  Assn., 
127  Mass.  383;  Waring  v.  Doeder,  53  N.  Y,  581;  Carpenter  v.  Insur- 
ance Co.,  16  Pet.  (U.  S.)  495;  4  How.  185;  Buffalo  Steam  Engine 
Works  V.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401.  See  Allen  v.  Franklin  F. 
In«.  Co.,  9  How.  Pr.  (N.  Y.)  501;  Buffam  v.  Bowditch,  10  Cush. 
(Mass.)  540. 

"'  Stephens  v.  Illinois  Mut.  Ins.  Co.,  43  111.  327. 

'"*  Essex  Savings  Bank  v.  Meriden  Ins.  Co.,  57  Conn.  335. 

"»  Stephens  v.  Illinois  Mut.  Ins.  Co.,  43  111.  327;  Strong  v.  Manu- 
facturers' Ins.  Co.,  10  Pick.  (Mass.)  40;  20  Am.  Dec.  507;  Cone  v. 
Niagara  F.  Ins.  Co.,  60  N.  Y.  619;  Buffum  v.  Bowdltch  Mut.  Ins.  Co., 
10  Cush.  (Mass.)  540;  Cheney  v.  Woodruff,  45  N,  Y.  98;  Waring  v. 
Loder,  53  N.  Y.  581. 

"'^  Marts  V.  CumberLnnd  Mut.  F.  Ins.  Co.,  44  N.  J.  L.  478. 

■"^  Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249; 
Insurance  Co.  v.  Sampson,  38  Ohio  St.  672;  Marts  v.  Cumberland 
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tlioiig'li  it  is  held  in  McLaren  v.  Hartford  Fire  Insurance  Com- 
pany^'^"  that  the  deed  relates  to  the  time  of  the  sale,  and  the 
property  is  then  at  the  risk  of  the  purchaser,  and  that  in  case  of 
a  sale  by  a  master  in  chancery,  part  of  the  purchase  money  be- 
ing paid,  the  mortgagor's  insurable  interest  terminated,  even 
though  the  decree  was  not  enrolled  nor  the  deed  executed  at 
the  time  of  sale.  In  another  case,  however,  in  the  same  state  the 
insured  had  the  right  to  redeem  the  premises  from  a  sale  made 
by  the  sheriff  under  an  execution  issued  upon  a  judgment 
lagainst  the  property,  and  though  that  right  had  been  lost 
certain  judgment  creditors  had  a  right  to  redeem.  The 
policy  had  been  made  payable  in  case  of  loss  to  another, 
who  had  agreed  under  seal  that  the  insured  mig'ht  occupy 
a  certain  portion  of  the  premises,  although  not  the  insured 
house,  and  should  be  entitled  to  various  privileges  in  re- 
gard to  other  portions  of  the  property,  and,  in  case  said 
payee  obtained  title,  he  would  discharge  and  release  the 
insured  from  the  mortgages  and  certain  liabilities.  It  was 
held  that  the  right  of  the  judgment  creditors  to  redeem  the 
premises  not  having  lapsed,  the  insured  had  a  beneficial  in- 
terest in  the  preservation  of  the  buildings,  which  was  an  insur- 
able interest,  and  which  continued  until  the  last  day  for  judg- 
ment creditors  to  redeem;  for  until  that  last  day  it  was  possible 
for  him  to  find  some  one  who  would  advance  the  money,  take 
the  judgment,  and  make  immediate  redemptioil.^°^  Among  the 
cases  relied  on  by  the  court  in  this  case  as  supporting  its  deci- 
sion isthat  of  Cheney  v.Woodruff,^"^ where  it  was  held  that  the 

Mut  F.  Ins.  Co.,  44  N.  J.  L.  478;  Buffalo  Steam  Engine  Works  v. 
Sun  Mut.  Ins.  Co.,  17  N.  Y.  401. 

"'•-  5  N.  y.  (1  Seld.)  151;  Edm.  Sel.  Cas.  210.  The  court  said:  "The 
sale  is  strictly  .indicia!,  binding  all  parties  from  the  time  w'hen  the 
property  is  struciv  off,  and  cannot  be  set  aside  in  general,  except  for 
reasons  which  would  prevent  a  specific  performance  in   case  of  a 

contract  of  purchase  between  individuals The   insurance   iu 

question  was  made  by  Mclvaren  as  owner.  By  the  sale  he  was  fore- 
closed and  divested  of  every  right  in  or  to  tlie  premises,  except  the 
formal  legal  title.  He  had  no  interest  in  them,  and  conseqfuently 
could  claim  no  indemnity  for  their  loss." 

»»'  Gone  v.  Niagara  F.  Ins.  Co..  UO  N.  Y.  619;  3  N.  Y.  S.  C.  33. 

»"  45  N.  Y.  98. 
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purcliaser  at  a  mortgage  foreclosure  sale  is  n'Ot  entitled  to  the 
rent  of  the  premises  accruing  between  the  time  of  purchase  and 
the  time  of  the  delivery  of  the  deed  to  him.  So  if  the  title  has 
passed  after  sale,  if  the  moi'tgagee  agrees  to  extend  the  time  of 
redemption,  the  mortgagor's  interest  continues.^°^  The  theory 
of  these  decisions  is  that  while  the  right  to  redeem  exists,  the 
title  is  not  devested,  and  a  loss  by  decreasing  the  value  of  the 
premises  lessens  the  value  of  the  right  to  redeem,  and  the  case 
of  Cone  V.  Niagara,  etc.,  carries  the  rule,  as  we  have  noted,  to 
the  extent  of  holding  that  even  though  the  right  of  the  insured, 
as  owner  in  fee,  to  redeem  had  passed  out  of  him,  there  was  a 
right  of  judgment  creditors,  even  those  to  be  created  by  a  loan 
:and  of  judgment,  to  redeem  which  gave  the  insured  a  beneficial 
interest.  Where  a  foreclosure  sale  is  vacated  for  irregularity, 
and  the  order  of  confii-mation  set  aside,  the  insurable  interest 
of  the  mortgagor  remains,  and  continues  precisely  as  though  no 
sale  had  been  attempted.^°^ 

§  1040.  Effect  of  Sale  or  Conveyance  on  Mortgag^or's 
Interest — Devestnient  of  Interest. — Where  the  mortga- 
gor's bond  accompanies  the  mortgage,  his  insurable  interest 
continues  in  the  premises  after  a  sale  thereof  by  him.^*^^  And 
where  the  title  is  conveyed  by  the  mortgagor,  subject  to  the 
performance  by  him  of  certain  conditions,  his  insurable  interest 
continues  where  the  stipulated  conditions  are  not  jperfonued 
and  the  property  reconveyed;  as  where  the  mortgagor  of  a  ves- 
sel sold  it  and  agreed  to  pay  off  the  mortgage  but  failed  to  per- 
form the  condition,  and  the  vessel  was  reconveyed  before  the 
loss,  the  insurable  intea-est  was  held  not  devested.^^^  iSTor  is  lie 
deprived  of  his  right  to  insure  by  his  executory  contract  to  con- 
vey or  assign  his  interest  in  the  mortgage,^°^  although  it  is  held 
that  one  who  has  a  contract  for  the  purchase  of  a  mortgage,  the 
purchase  money  being  payable  by  installments,  and  w^ho  has 

*"  Stephens  v.  Illinois  Ins.  Co.,  43  111.  427. 

•~  Richland  County  Mut.  Ins.  Co.  v.  Sampson,  38  Ohio  St.  672. 
""  Warins:  v.  Ix)dor,  53  N,  Y.  581;  Strong  v.  Manufacturers'  Ina 
Co..  10  Piclc.  (Mass.)  40. 
S08  "Worthincrton  v.  Bearse.  12  Allen  (■Mass.).  382. 
*"  See  Haley  v.  Manufacturers'  Ins.  Co.,  120  Mass.  292. 
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made  part  payment  under  tlie  contract,  is,  in  equity,  the  owner 
of  tlie  mortgage,  and  liis  insurable  interest  in  the  property 
covered  by  it  is  the  full  amount  due  and.  to  become  due  there- 
^jj.310  j^Qj.  -g  ^iie  mortgagor's  interest  affected  by  a  transfer 
made  after  suit  brought  ;^^^  nor  is  it  destroyed  by  the  mere  fact 
of  itself  that  the  mortgagee  has  taken  possession.^^- 

§  1041.  Cessation  of  Mortgagor's  Interest. — A  mort- 
'gagor's  insurable  interest  is  determined  by  a  payment  which 
discharges  the  debt,  and  in  case  of  part  payment  only  it  is  de- 
termined pro  tanto,  •and  his  interest  continues  to  the  extent  of 
the  unpaid  portion. '^^^  So,  also,  if  the  property  be  absolutely 
transferred  before  loss,  his  interest  determines,^^*  and  if  the 
mortgagor  procures  insurance  and  quitclaims  his  interest  to  the 
mortgagee,  without  ratification  of  the  act  as  required  by  the 
company's  chartcir,  the  interest  of  the  mortgago'r  is  thereby  de- 
vesited,  and  this  although  the  policy  is  assiigned  to  the  mort- 
gagee wdth  the  company's  consent.^^^ 

§  1042.  Effect  on  Mortgagee's  Interest  of  Sale  and 
Assignment. — Tiie  mortgagee  still  has  an  insurable  inter- 
est, although  he  assigns  the  mortgage  and  notes  for  his  ultimate 
liability;  upon  his  assignment  of  the  notes,  his  consequent, 
interest  in  having  them  satisfied  out  of  the  insurance  money  is 
a  sufficieait  interest.^^^  Where  L.  and  S.,  the  mortgagees 
of  certain  premises,  assigned  the  mortgage  and  indorsed  the 
mortgage  notes  to  plaintiff,  and  procured  the  premises  to  be  in- 
sured in  their  names  as  moi-tgagees,  loss,  if  any  payable  to  plain- 
tiff, and  some  of  the  notes  were  not  paid  at  maturity,  and  the 
others  had  not  matured  wlien  the  loss  occurred,  it  was  held  that 

*""  Excelsior  F.  Ini.  Co.  v.  Royal  Ins.  Co..  7  Lans.  (N.  Y.)  138. 

»"  Insairauce  Co.  v.  Wo-odriiCf,  26  N.  J.  L.  (2  D-utch.)  541. 

»"  Illinois  F.  Ins.  Co.  v.  Stanton,  57  HI.  354. 

"'  Siissex  Co,  Milt.  Ins.  Co.  v.  Woodruff.  26  N.  .1.  L.  (2  Dutch.) 
541;  Carpen'ter  v.  Washinffton  Ins.  Co.,  16  Pet.  (U.  S.)  495. 

'"  Carpenter  v.  Yv'nshinjrton  Ins.  Co.,  16  Pet.  (U.  S.)  495. 

'"  Hazard  v.  Franklin  Mut.  Ins.  Co.,  7  R.  I.  429;  Hoxsie  v.  Provi- 
dence Mut.  Ins.  Co..  6  R.  I.  517. 

*"  New  England  Ins.  Co.  v.  Wliitniore,  32  111.  221. 
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L.  and  S.  had  an  insurable  interest,  and  that  plaintiff  could  re- 
cover.^^'^  Again,  a  mortgagee  of  certain  hotel  property  agi-eed 
to  sell  the  chattels  to  another,  who  gave  certain  notes  for  the 
purchase  money.  The  mortgage  was  to  be  retained  by  the 
mortgagee  as  security  therefor;  possession  also  was  to  remain  in 
the  latter,  and  upon  nonpayment  of  the  notes,  or  either  of 
them,  a  right  to  foreclose  and  sell  the  property  was  reserved. 
Part  payment  was  made.  The  purchaser  had  agreed  to  insure, 
but  not  having  done  so,  the  mortgagee  insured  in  his  own  name. 
It  was  held  that  the  mortgagee's  insurable  interest  was  not  af- 
fected by  such  part  payment;  that  it  did  not  operate  as  a  pro 
tanto  discharge  of  the  mortgage  debt;  that  the  agreement  was 
merely  collateral  to  the  mortgage,  and  that  the  purchaser's  lia- 
bility for  the  cost  of  the  insurance  did  not  enter,  as  between  the 
insurer  and  insured,  into  the  insurance  contract.^^^  So  the  as- 
signment of  a  portion,  of  the  mortgage  debt  does  not  devest  the 
mortgagee's  insurable  interest,^^^  nor  is  his  right  to  insure  af- 
fected by  a  conveyance  by  the  mortgagor,^^''  and  where  one  of 
the  part  owners  releases  his  equity  of  redemption  to  the  mort- 
gagee, his  interest  is  rather  increased  than  diminished.^^^ 

§  1043.  Disclosure  of  Interest  by  Mortgagee. — Tlie 
rule  broadly  stated  is,  that  the  mortgagee,  unless  interrogated, 
or  unless  the  contract  require  a  specific  statement  of  his  interest, 
need  not  disclose  its  exact  nature,  and  he  may  insure  as  owner 
or  as  mortgagee  ;^^^  and  it  is  sufficient  to  describe  him  as  mort- 
gagee, although  the  policy  provides  that  if  the  interest  of  the 
assured  is  any  other  than  an  entire,  unconditional,  and  sole 

»"  Williams  v.  Roger  "Williams  Ins.  Co.,  107  Mass.  377;  9  Am.  Rep. 
41. 

"'  Haley  v.  Manufacturers'  F.  &  M.  Ins.  Go.,  120  Mass.  292. 

"»  Rex  V,  Insurance  Co.,  2  Phila.  (Pa.)  357. 

«=»  Dick  V.  Franklin  F.  Ins.  Co.,  81  Mo.  103;  10  Mo.  App.  376. 

*"  Heaton  v.  Manhattan  Ins.  Co.,  7  R.  I.  502. 

»"  Nom-ich  F.  Ins.  Co.  v.  Boomer,  52  111.  442.  per  Walker,  J.;  Will- 
iams V.  Roarer  Williams  Ins.  Co.,  107  Mass.  377;  9  Am.  Rep.  41;  Buck 
V.  Plicenix  Ins.  Co.,  70  Me.  5S0.  See  Pelton  v.  Insurance  Co.,  77  N. 
Y.  605;  Titiis  v.  Glens  Falls  Ins.  Go.,  81  N.  Y.  410;  Franklin  F.  Ins. 
Co.  V.  Martin.  40  N.  J.  L.  (11  Vroom)  n()S:  29  Am.  Rep.  271;  Sussex 
County  Mut,  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  (2  Dutch.)  541. 
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ownership,  it  shall  be  so  expressed,  and  that  his  interest  as 
mortgagee  or  other^dse  shall  be  truly  stated.^^^ 

§  1044.  Assignee  of  MortgajLree. — The  assignee  of  a  mort- 
gagee has  an  insurable  inter es't."'^^  The  insurable  interest  of 
the  assignee  of  a  mortgagee  is  not  simply  the  amount  actually 
paid  the  mortgagee  under  the  contract  of  assignment,  but  the 
whole  amount  secured  and  unpaid  upon  the  mortgage.^^'* 

§  1045.  Mortg-ag-or  for  Mortgagee. — There  may  be  a 
covenant  that  the  mortgagor  insure  for  the  benefit  of  the  mort- 
gagee, and  the  policy  may  be  issued  to  the  mortgagor,  payable 
in  case  of  loss  to  the  mortgagee.^^''  Such  a  policy  is  an  insur- 
ance of  the  mortgagor's  interest  ;^^''^  but  it  does  not  make  the 
mortgagee  an  assignee,^^^  although  it  may  vest  in  him  certain 
rights  substantially  like  those  an  investment  of  a  policywithout 
such  provision  as  collateral  security  for  the  mortgage  debt 
would  have  given  the  mortgagee.^^^    However,  in  determining 

"^  Williams  v.  Roger  Williams  Ins.  Co.,  107  Mass.  377. 

»"  Insurance  Oo.  v.  Woodruff,  26  N.  J.  L.  541. 

'-"  Excelsior  F.  Ins.  Co.  v.  Royal  Ins.  Co.,  55  N.  Y.  343;  14  Am.  Rep. 
271. 

'^'  Jackson  v.  Farmers'  etc.  Ins.  Co.,  5  Gray  (Mass.).  52;  Smith  v. 
Union  Ins.  Co.,  120  Mass.  90;  Connecticut  Mut.  L.  Ins.  Co.  v.  Scan- 
noin,  4  Fed.  Rep.  263;  Baldwin  v.  Phoenix  Ins.  Co.,  60  N.  H.  164; 
Turner  v.  Quincy  Ins.  Co.,  109  Mass.  56S;  Grosvenor  v.  Atlantic  F. 
Ins.  Co.  etc.,  17  N.  Y.  391;  5  Duer  (N.  Y.),  517. 

'"  Baldwin  v.  rhoenix  Ins.  Co.,  60  N.  H.  164;  Deering's  Annot.  Civ, 
Code  C-al.,  sees.  2541,  2542.  See  Carpenter  v.  Providence-Washing- 
ton F.  Ins.  Co.,  16  Pet.  (U.  S.)  495,  501,  on  distinction  between  mort- 
gagor's and  mortgagee's  insurable  interest. 

J28  "The  provision  of  the  policy  that  the  loss  should  be  payable  to 
the  mortgagee  operated  to  give  the  mortgagee  precisely  the  same 
rights  and  interests  in  the  policy  which  it  would  have  had  if  with- 
out siieh  words  the  policy  had  been  assigned  as  collateral  security 
to  the  mortgage  debt":  Connecticut  M.  L.  Ins.  Co.  v.  Scammon,  4 
Fed.  Rep.  263. 

*='  BaldAvin  v.  Phoenix  Ins.  Co.,  60  N.  J.  164,  the  court  said:  "The 
Indorsement  upon  the  policy,  'payable  to  S.  S.  Thompson,  as  his 
mortgage  claim  may  appear,'  was  not  an  assignment  of  the  policy, 
nor  an  insurance  of  Thompsion's  interest  as  mortgagee,  but  merely 
a  proniis<e  of  the  defendants  to  pay  him  such  sum  as  should  become 
payable  to  Baldwin  thereon.  It  did  nfxt  make  Tlinnipson  an  assignee 
of  the  policy,  but  merely  the  payee  in  case  of  loss." 
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the  exact  rights  of  a  mortgagee  under  such  a  policy  many  con- 
siderations arise.  Thus,  the  amount  of  the  mortgagee's  interest 
with  reference  to  the  value  of  the  property  and  the  amount  of 
the  policy,  is  important,  and  must  necessarily  control  the  mort- 
gagee's right  to  enforce  the  contract.^^°  So  the  very  terms  of 
the  policy  may  determine  his  rights  absolutely.  These  ques- 
tions, however,  will  be  considered  hereafter.''^^  A  clause  in  the 
mortgage  that  the  mortgagor  shall  insure  does  not  prevent 
the  mortgagee  from  effecting  an  insurance  independently 
thereof  for  his  own  benefit.^^^ 

§  1046.  Mortgralree  after  Foreclosure  Sale. — A  mortga- 
gee's insurable  interest  as  such  will  continue  after  foreclosure 
and  sale  under  execution,  although  the  loss  does  not  occur  until 
after  the  time  limited  by  the  decree  for  redemption  has  ex- 
pired, if  there  is  an  agreement  between  the  parties  that  a  longer 
time  shall  be  allowed  than  that  fixed  by  the  decree.^^^  And  a 
purchase  at  a  foreclosure  sale  by  the  mortgagee  effects  no 
change  of  insurable  interest. ^^* 

§  1047.  Interest  in  Homestead. — The  head  of  a  family 
whose  property  has  been  set  apart  as  a  homestead  has  still  an  in- 
surable interest  therein,^^-^  and  a  husband  who  occupies  a  house 
and  the  land  upon  which  it  is  situated  with  his  wife  and  family, 
as  a  homestead,  has  an  insurable  interest  therein.^^^  But  a 
woman  cannot  claim  a  homestead  right  in  the  insured  property 
of  a  former  deceased  husband  where  the  same  has  never  been 
set  off  to  her,  and  she  has  married  again  and  acquired  a  home- 
stead right  in  her  second  husband's  f arm,^^"  although  a  wife  has 
an  insurable  interest  in  a  homestead  on  which  she  has  erected 

"^  Hopkins  v.  Aurora  F.  &  M.  Ins.  Co.,  48  Mich.  148. 

"'  See  cbaip.  Ixxiv,  herein. 

«"*  Foster  v.  Va.n  Reed,  70  N.  Y.  19. 

»'*  Stephens  v.  Illinois  etc.  Ins.  Co.,  43  111.  327. 

'^*  27  Wis.  693. 

»'*  German-American  Ins.  Co.  v.  Davidson,  67  Ga.  11. 

'^  Reynolds  v.  Iowa  &  M.  Ins.  Co.,  80  Iowa,  5G3;  40  N.  "W.  Rep. 
659;  Men'itt  v.  Farmers'  Ins.  Co.,  42  loiA'a,  11.  But  see  next  soc- 
tioii;  Carey  v.  Home  Ins.  Co.  flowa,  1S06).  66  N.  W.  Rep.  920. 

»"  Home  Ins.  Co.  v.  Field,  42  111.  App.  S92;  24  Chic.  Leg.  News,  122. 
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buildings  and  wliicli  her  husband  has  given  her  orally,  her 
equity  being  such  that  the  husband  could  not  have  dispossessed 
her,  and  the  proi3erty  being  chargeable  with  the  money  ex- 
pended by  heir  upon  it.^^^  The  holder  of  a  lien  on  a  homestead 
which  is  only  voidable  at  the  instance  of  the  person  interested 
in  the  homestead  has  an  insurable  interest  in  the  property.^'^^ 
A  husband  does  not  retain  an  insurable  interest  in  the  property, 
by  reason  of  the  fact  that  the  buildings  insured  were  upon  the 
homestead,  where  he  has  convej^ed  the  property  to  his  ^\T.fe  and 
the  policy  provides  that  at  the  time  of  loss  he  shall  have  a  bona 
fide  interest  in  the  property  insured,  either  as  owner  or  as 
mortgagee.^^^ 

§   1048.      Husband  in  Personal   Community  Property. 

It  it  does  not  aj)pear  that  there  was  an  intention  to  make  per- 
sonal property  the  wife's  separate  estate,  and  it  is  in  law  com- 
munity property,  the  husband  has  an  insurable  interest  there- 
in.3" 

§   1049.     Husband  in  Property  of  Wife.^^^ — The  question 

whether  the  husband  has  an  insurable  interest  in  the  wife's 
property  must  depend,  in  a  great  measure,  upon  the  statutes  of 
the  several  states  by  which  the  marital  rights  of  a  husband  in 
his  wife's  property  are  governed.  If  the  loss  of  the  property 
will  deprive  him  of  its  possession,  enjoyment,  or  profits,  or  of 
any  certain  benefits  growing  out  of  it,  or  of  a  security  or  lien 
therein,  it  would  seem  that  he  has  an  insurable  interest  in  such 
property.  But,  on  the  other  side,  if  the  wife's  management  of 
her  property  is  not  limited;  if  she  may  control  absolutely  its  in- 
come; if  she  may  lease  it  without  his  consent,  and  her  lessee 
may  expel  him  from  the  possession;  if  during  her  lifetime  he 
has  no  interest,  no  inchoate  rights  therein,  nor  even  the  right 


"«  Rockford  Ins.  Oo.  v.  Nelson,  65  TU.  415. 

"»  Parks  V.  Hartford  etc.  Ck).,  100  Mo.  373;  12  S.  TV.  Rop.  1058,  un- 
dfr  Tex.  Const.,  art.  IG,  sees.  50,  51. 

'^  Glaze  V.  Three  Rivers'  Farm  INIut.  F.  Ins.  Co.,  87  IMich.  349;  40 
N.  W.  Rep.  595. 

»"  Hanover  F.  In.s.  Co.  v.  ScLrader  (Tex.  1895),  31  S.  W.  Rep.  1100. 

**=  See  sec.  9G9,  heroin. 
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of  occupancy,  and  after  her  decease  liis  only  riglits  would  b«» 
acquired  by  descent,  and  not  inclioiate  riglits  which,  would  ht 
perfected  thereby,  he  would,  on  general  principles,  seem  to  have 
no  such  pecuniary  interest  in  the  preservation  of  her  property 
as  would  constitute  an  insurable  interest.^^^  Thus,  in  Indiana 
and  Maine  no  insurable  interest  exists  in  the  husband  in  such 
case.^'*"*  But  a  husband  has  an  insurable  interest  in  his  wife's 
property  under  the  Maryland  laws,^^  and  a  husband  who  deeds 
his  farm  and  buildings  to  his  wife,  upon  an  agreement  to  recon- 
vey  at  his  request,  and  he  has  possession  and  the  entire  bene- 
ficial use  of  the  property,  supporting  his  family  out  of  such  use, 
he  has  an  insurable  interest.^'*®  And  if  a  married  woman,  being 
indebted  to  her  husband,  gives  him  a  "^vritten  acknowledgment 
of  the  debt,  "which  shall  be  a  lien  on  my  property,"  and  after- 
ward dies,  leaving  insufficient  personal  assets  to  pay  her  debts, 
and  but  one  parcel  of  land,  valuable  chiefly  for  the  buildings 
on  it,  the  husband  has  an  insurable  interest  in  the  buildings.^'*' 
So  where  a  husband  erects  a  dwelling-house  upon  land,  the  fee 
of  which  is  in  his  wife,  and  shares  with  her  its  use  and  posses- 
sion, he  has  an  insurable  interest  therein.^^^  So  he  may  insure 
household  furniture,  although  it  be  the  property  of  his 
wife.*^^  Again,  the  husband  has  an  insurable  interest  in 
land  conveyed  by  him  to  his  wife  upon  consideration  and 
a  parol   agreement    of   a  reconveyance    of    a   life    estate,  he 

'^  See  Clark  v.  Dwelling-House  Ins.  Co.,  81  Me.  373;  17  All.  Rep. 
303  (no  interest);  Merritt  v.  Farmers'  Ins.  Co.,  42  Iowa,  11;  Agricul- 
tural Ins.  Co.  V.  Montague,  38  Mich.  548;  31  Am.  Rep.  32G;  Traders' 
Ins.  Co.  V.  Newman,  120  Ind.  554;  22  N.  E.  Rep.  428;  Trott  v.  Insur- 
ance Co.,  83  Me.  362;  22  Atl.  Rep.  245;  .Etna  Ins.  Co.  v.  Resh,  40 
Mich.  241;  Rohrbaeh  v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47;  20  Am. 
Rep.  451. 

"**  Traders'  Ins.  Co.  v.  Newman.  120  Ind.  554;  Clark  v.  Dwelling- 
House  Ins.  Co.,  81  Me.  373;  17  Atl.  Rep.  303. 

»«  Mutual  F.  Inis.  Co.  v.  Deale,  18  Md.  26;  79  Am,  Dec.  673,  under 
Act  1842,  c.  243. 

"«  Horsch  V.  Dwelling-House  Ins.  Co.,  77  Wis.  4;  45  N.  W.  Rep. 
945. 

"'  Rohrbaeh  v.  Germania  F.  Ins.  Co..  62  N.  Y.  47:  20  Am.  Rep.  451. 

'"  American  Central  Ins.  Co.  v.  McT^anathan.  11  Kan.  533;  Curry 
V.  Commonwealth  Ins.  Co.,  10  Pick.  (Mass.)  535. 

"•'  Clark  V.  Firemen's  Ins.  Co.,  18  La.  (O.  S.)  431. 
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being  in  possession  and  receiving  tlie  proceeds,  notwith- 
standing such  convejance  of  the  life  estate  has  been  made.^°° 
It  is  held  in  Michigan  thait  a  policy  of  insurance  taken 
by  a  husband,  in  good  faith,  on  his  wife's  goo<:ls  is  void, 
even  though  the  insairer  had  full  knowledge  of  the  true 
owTiership;^*^!  although  it  is  declared  in  a  Pennsylvania  case 
that  where  a  husband  in  possession  with  his  wife  of  her  estate 
insures  the  same,  a  presumption  exists  that  his  act  has  been  rat- 
ified.^^^  A  l^ew  York  case  presents  rather  unusual  facts,  upon 
which  it  was  held  that  a  husband  had  an  insurable  interest  in 
the  property  of  his  \\dfe.  It  appeai-ed  that  a  few  days  after 
man-iage  the  wife  executed  to  her  husband,  in  consideration  of 
her  indebtedness  to  him  before  marriage,  a  paper,  stating  the 
amount  due  and  also  that  she  owed,  in  addition  thereto,  a  cer- 
tain sum  of  money  for  each  month  he  should  live  with  her  from 
and  after  a  certain  date,  and  that  such  sum  should  be  a  lien 
upon  her  property.^'^^  But  it  is  declared  that  a  husband  who 
holds  jointly  with  his  wife  cannot  insure  the  property  as  his 
own.^^^  In  another  case,  the  charter  of  a  mutual  insurance 
company  provided  for  a  lien  on  the  property  insured  to  pay  the 
insured's  proportion  of  losses,  and  pro\ided  that  the  policies 
should  be  valid  where  the  insured  had  a  fee  simple  unencum- 
bered; otherwise  not,  unless  the  true  title  was  expressed.  The 
husband  insured  in  his  own  name,  as  owner,  to  its  full  value, 
property  belonging  to  his  wife,  and  the  policy  was  held  bad.^^^ 

§   1050.     Same  Subject — Disclosure  of  Interest.— It  is 

held  that  a  husband  insuring  his  wife's  household  goods  need 
not  disclose  his  interest  ;^^^  but  it  is  also  held  that  a  husband 
must  specifically  insure  the  right  of  using  the  property  of 
his  wife,  in  order  to  entitle  him  to  recover  damages  for  the 
loss  of  it.''^^'^ 

'^  Reel  field  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  3.54. 
"*  Agricultural  Ins.  Co.  v.  Montague,  3S  Mich.  548;  31  Am.  Rep. 
326. 
^^  Harris  v.  York  Mut.  Ins.  Co.,  50  Pa.  St.  341. 
"'  Ilohrbach  v.  iEtna  Ins.  Co..  1  Thomp.  &  C.  (N.  Y.)  339. 
»"  .l^tna  Ins.  Co.  v.  Resh,  40  Mich.  241. 
•"  Emi;ience  etc.  Ins.  Co.  v.  Jesse,  1  Met.  (Ky.)  523. 
•"  Clark  V.  Firemen's  Ins.  Co.,  18  La.  (O.  S.)  431. 
"'  Cohn  V.  Virginia  F.  etc.  Ins.  Co.,  3  Hughes  (C.  C),  272. 
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§  1051.  Husband  in  Life  of  Wife. — A  husband  has  an 
insurable  interest  in  his  wife's  life,^^^  although  it  is  declared,  in 
Missouri  that  the  interest  must  be  a  pecuniary  one.^*^^ 

§  1052.  Husband  for  Benefit  of  Wife  or  Child  —A  hus- 
band may  insure  his  life  for  the  benefit  of  his  wife  and  child, 
and  where  such  a  policy  is  taken  out  for  or  transferred  to  the 
wife,  she  cannot  be  compelled  to  inventory  it  as  part  of  her  de- 
ceased husband's  estate  ;^*^^  and  such  a  policy  is  not  terminate 
by  the  wiie  obtaining  a  divorce  where  she  has  children  and 
supports  them.^^^  And  a  policy  taken  out  and  kept  up  by  a 
husband  for  his  ^vife's  benefit,  without  her  knowledge,  is  valid 
under  a  statute  providing  for  the  insurance  of  a  husband's  life 
for  the  benefit  of  his  wife.^^^ 

§  1053.  Wife  in  her  own  Property, — A  wife  may  insure 
her  own  separate  estate  donated  to  her  by  her  father  during 
miarriage,^^^  and  it  would  necessarily  be  true,  where  by  force  of 
the  statute  the  wife  has  control  of  her  sole  and  separate  estate, 
no  matter  how  acquired,  tJhat  she  is  so  far  interested  in  its  pres- 
ervation that  she  has  an  insurable  interest  therein,  the  same  as 
in  other  cases  where  an  insurable  interest  exists.  And  she  can 
invest  money  which  is  part  of  her  separate  estate  in  an  insur- 
ance policy  independently  of  any  enabling  statute,  and  may 
also  give  her  notes  for  the  premium.^^^ 

§  1054.  Wife  in  Husband's  Life. — A  wife  has  an  insur- 
able interest  in  her  husband's  life,^^^  and  many  of  the  states 
provide  for  such  insurance  by  statute,  the  policy  inuring  wholly 

"^  Currier  v.  Gontinenta^l  L.  Ins.  Co.,  57  Vt.  496;  52  Am.  Rep,  134. 

»=»  Charter  Oak  L.  Ins.  Co.  v.  Brant,  47  Mo.  419. 

"»  Succession  of  Hearing,  2fi  La.  Ann.  326. 

"^  McKoe  V.  Phoenix  Ins.  Co.,  28  Mo.  383;  75  Am.  Dec.  129. 

^-  Felrath  v.  Sehoufield,  76  Ala.  199;  52  Am.  Rep.  319. 

S63  Ki-p-ad  V.  Mechanics'  etc.  Ins.  Co..  29  La.  Ann.  764. 

"^  McQuitty  V.  Continental  L.  Ins.  Co.,  15  R.  I.  573;  10  Atl.  Rep. 
635. 

^  Wamoclv  V.  Davis,  104  U.  S.  779:  Washington  Central  Nat.  Bank 
V.  Hume,  128  U.  S.  195;  9  Sup.  Ct.  Rep.  41;  Connecticut  Mut.  L.  Ins. 
Co.  r.  Sclincifer.  94  U.  S.  4.'^7:  Continental  L.  Ins.  Co.  v.  Palmer.  42 
Conn.  00;  Baker  v.  Union  Mut.  L.  Ins.  Co.,  43  N.  Y.  283;  Huston  v. 
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or  up  to  a  cei'tain  sum  for  the  benefit  of  the  wife  or  child,  ex- 
clusive of  creditors'  claims  against  the  husband,  and  may  be 
taken  out  generally  by  the  wife  hei'self,  in  her  name  or  in  the 
name  of  a  tliu*d  person,  with  his  assent,  as  her  trustee,  for  the 
husband's  life  or  a  definite  period.^^*^  The  Kentucky  statute  of 
1870  is  held  to  include  all  policies  of  which  married  women 
may  be  the  beneficiaries,  and  to  include  policies  taken  out  be- 
fore the  act,  but  on  which  the  premiums  are  paid  subsequently 
thereto;  but  such  act  is  also  declared  not  to  have  the  effect  of 
validating  transactions  which  under  foi-mer  laws  would,  as  to 
the  husband's  creditors,  have  been  fraudulent  and  void.^^^ 
And  a,  statute  which  provides  that  the  amount  of  the  insurance 
shall  1)0  free  from  creditors  of  the  husband  to  an  amount  pur- 
chasable by  annual  premiums,  not  exceeding  a  certain  sura 

Merrifleld,  51  Ind.  24;  McKee  v.  Phoenix  Ins.  Co.,  28  Mo.  383;  Gants 
V.  Covenant  Mut.  L.  Ins.  Co.,  50  Mo.  44.  See  note  82  Am.  Dec.  399. 
Eadie  v.  Sliiumon,  26  N.  Y.  9,  is  tlie  first  case  in  New  Yorii  where 
it  liolds  tliat  the  wife  has  an  insurable  interest  in  the  life  of  her 
luisband:  Frank  v.  Mutual  L.  Ins.  Co.  of  New  Yorli,  102  N.  Y.  2G6, 
274. 

'»"  Alabama  Code,  1886,  vol.  1,  sec.  2356.  Conn.  Gen.  Stats.  1888,  sec. 
2799;  Del.  Rev.  Code,  1874,  c.  76,  sec.  3;  Fla.  McClellan's  Dig.  1881, 
p.  534,  sec.  22;  111.  Rev.  Stats.  1891,  p.  839,  sec.  54;  Kan.,  1  Gen.  Stats. 
1889.  sec.  3401;  Ky.  Pub.  Acts,  1869-70,  c.  645,  sees.  30.  31;  1  Md.  Code 
Pub.  Gen.  Laws,  1888,  p.  321,  sec.  117;  p.  803.  sees.  8-10;  1  Mich.  Gen. 
Stats.,  sees.  4238,  6300,  6301;  Mo.  Rev.  Stats.  1889,  sees.  5851-54;  N.  H. 
Gen.  Laws,  1878,  c.  175,  sec.  1.  Married  woman  by  herself,  in  her 
name,  or  in  the  name  of  a  third  person  as  her  trustee  for  a  definite 
period  or  life,  from  the  claims  of  her  haisband's  representatives  or 
ereditors,  except  where  the  annual  premium  paid  out  of  the  hus- 
band's property  or  funds  exceeds  five  hundred  dollars,  when  the  ex- 
cess with  interest  may  be  claimed  by  creditors  of  the  husband:  N.  Y. 
Rev.  Stats..  Sth  ed.,  vol.  4,  pp.  2602-3;  Ohio  1  Rev.  Stats.  1890,  sees. 
3628-3829;  Oklahoma  StaJts.  1890,  p.  636,  see.  19;  Pa.  1  Rrightley's  Purd. 
Dig.  1883,  p.  914,  sec.  54;  R.  I.  Pub.  Stat.  1882,  c.  166,  siec.  21;  S.  C. 
Gen.  Statis.  1882.  sec.  1358;  S.  Dak.  Laws,  1890.  c.  86.  sec.  4:  Tenn. 
Code.  1884,  gees.  3335,  3336;  Vt.  Rev.  La, vs.  1880.  sees.  2340-43;  W.  Va. 
Code,  1887,  c.  66,  sees.  5.  6;  Amended  Acts,  1891,  p.  325.  c.  109; 
Wi.s.  1  Sand.  &  B.  Annot.  Stats.  1889,  see.  2.347;  1  Amended  LaAvs, 
1S91,  c.  .376;  Felrath  v.  Selioufiold,  76  Ala.  199:  52  Am.  Rep.  310: 
Charter  Oak  etc.  Ins.  Co.  v.  Brant,  47  Mo.  410;  Baker  v.  Young.  47 
Mo.  4.53;  Thompson  v.  Cundiff,  11  Bush  (Ky.).  567;  Smith  v.  Mis- 
souri Valley  etc.  L.  Ins.  Co.,  4  Dill.  (C.  C.)  353. 

'"  Thompson  v.  Cundiff,  11  Bush  (Ky.),  567,  under  sees.  30  and  31 
Ky.  Act,  March  12,  1870. 
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paid  by  iiiin,  does  not  invalidate  a  policy  wliere  tlie  premium 
does  exceed  such  sum,  but  the  policy  is  valid  against  creditoi-s 
up  to  the  sum  indicated  by  the  premium  ;^^^  nor  does  such  a 
statute  prohibit  such  insurance  of  a  solvent  husband's  life  ta 
any  amount,  and  there  will  be  an  apportionment  of  the  proceeds 
where  part  of  the  premiums  exceeding  such  sum  are  paid  by 
him  wdien  solvent  and  a  part  when  insolvent, ^^^  And,  under 
the  Missouri  statute,  the  policy  may  be  taken  out  in  the  wife's 
own  name  or  in  that  of  d  third  person.^"^ 

§  1055.  AVife  without  Marriage  Ceremony  in  Hus- 
band's Life. — Although  it  is  held  that  by  the  term  "wife"  is 
meant  a  lawful  wife,^'^^  yet  a  woman  has  an  insurable  interest 
in  the  life  of  a  man  with  whom  she  has  for  years  been  living  as 
his  wife,  notwithstanding  there  has  been  no  marriage  cere- 
mony, where  he  has  openly  and  notoriously  recognized  her  as 
his  wife,  and  although  she  is  named  in  the  policy  by  another 
name  than  that  of  his  wife.^'''^  And  substantially  the  same 
ruling  has  been  made  in  Georgia,^ ''^^  and  there  is  nothing  against 
public  policy  in  effecting  such  an  insurance. ^'^^ 

§  1056.  Dower  Interest. — If  the  insured  has  a  dower 
interest  only,  her  recovery  is  limited  to  the  extent  thereof  .^'^^ 

§  1057.  In  Life  of  Betrothed. — It  is  held  that  a 
nvoman  engaged  to  be  married  to  a  man  under  a  valid  contract 
'of  marriage  has  an  insurable  interest  in  his  life,  there  being 
nothing  in  the  case  to  show  that  the  policy  was  intended  as  a 
wager.^'^    And  it  is  held  under  a  Massachusetts  statute  that  the 

»™  Smith  V.  Missouri  Valley  etc.  L.  Ins.  Co.,  4  Dill.  (C.  C.)  353. 

«°»  Pulli-s  V.  Robison,  73  Mo.  201;  39  Am.  Rep.  497. 

"*  Charter  Oak  etc.  Ins.  Co.  v.  Brant,  47  Mo.  419;  Baker  v.  Young, 
47  Mo.  453. 

^■"-  Holabird  v.  Atla/ntie  Ins.  Co.,  2  Dill.  (C.  C.)  166. 

»"  WatsoTi  V.  Centennial  Mut.  L.  Assn.,  21  Fed.  Rep.  698. 

«■'  Equitable  Assur.  Soc.  v.  Patterson,  41  Ga.  338;  5  Am.  Rep.  535. 

"*  Phelan  v.  Phelan  (La.  1892),  21  Ins.  L.  J.  93. 

'"  Home  Ins.  Co.  v.  Field,  42  111.  App.  392;  24  Chic.  Lee:.  Nows, 
122.  See,  also,  Haa-tford  F.  Ins.  Co.  v.  Haas.  87  Ky.  531;  9  S.  W. 
Rep.  720. 

"•  Chisholm  v.  National  Capitol  L.  Ins.  Co..  52  Mo.  213.  See  Sin- 
gleton V.  St.  Louis  Mut.  L.  Ins.  Co.,  66  Mo.  63. 
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betrotlied  of  a  member  maybe  the  beneficiary  under  a  certificate 
in  a  mutual  benefit  society,  where  s'he  is  partly  supported  by 
money  received  by  him,  notwithstanding  no  legal  obligation 
rests  upon  liim  to  render  such  partial  support."^^^ 

§  1058.  In  Servant's  Life — Actor's  Life. — A  master 
has  an  insurable  interest  in  the  life  of  his  servant ;^'^  so  has  a 
manager  in  the  life  of  an  actor  employed  in  that  capacity.^ '^ 
And  one  who  employs  another  to  go  to  the  mines,  and  work  in 
his  place  as  a  substitute,  may  insure  the  latter's  life.^^'^  And  in 
case  a  servant  insures  his  life  and  assigns  the  policy  to  the  mas- 
ter, under  an  agreement  that  the  latter  shall  pay  the  premiums 
and  advance  his  salary,  and  the  employee  is  shortly  thereafter 
discharged,  and  dies,  liis  executors  may  recover  the  amount  of 
the  policy,  less  the  premiums  paid.^^-'- 

§   1059.     In     Master's    Life. — A    servant  has  been  held 

to  have  such  an  interest  as  to  enable  him  to  insure  his  master's 
life.382 

"^  McCarthy  v.  New  England  Order  of  Protection.  153  Mass.  314; 
26  N.  E.  Rep.  866,  under  Mass.  Act,  1S82,  c.  195,  sec.  2.  See  Supreme 
Council  V.  Perry.  140  Mass.  580. 

="  Miller  v.  Eagle  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.),  2GS,  292.  "So  I 
apprehend  a  master  having  a  legal  title  to  the  labor  of  his  servant 
foi  a  term  of  years  has  an  insurable  interest  in  the  life  of  such 
servant,  and  within  the  exception  in  our  s.tatute  the  insurance  may 
be  made  for  the  master's  indemnity  against  the  loss  of  his  services, 
by  his  death":  Per  the  court. 

"■"  22  Lond.  Daw  Mag.,  N.  S..  347. 

«M  Trenton  INIut.  L.  &  F.  In^.  Co.  v.  Johnsoo,  24  N.  J.  576. 

"^^  Scott  V.  Roose,  3  Ir.  Eq.  170. 

»«'  Hebden  v.  West,  3  Best  &  S.  579;  7  L.  T.,  N.  S..  854.  In  this 
case  plaintiff  had  been  for  twenty  years  clerk  in  a  bank  of  which  P. 
was  managing  partner.  Plaintiff  received  siix  hundred  pounds  sal- 
ary per  year,  to  continue  for  seven  years.  He  owed  the  bank  four 
thousand  seven  hundred  pounds,  which  P.  assured  him  he  should  not 
bo  called  on  to  pay  uas  long  as  he  (P.)  lived.  Plaintiff  insured  P.'s 
life  with  the  latter's  permission.  Ppon  P.'s  deatli  it  was  held  that 
plaintiff  could  not  insure  P.'s  life  by  reason  of  a  bare  promise  as  to 
the  collection  of  the  debt,  but  that  he  did  have  an  insurable  inter- 
est in  such  life,  by  reason  of  his  employment  by  P.  for  a  term  of 
seven  years,  to  the  extent  of  as  much  of  the  period  of  seven  years  as 
reniained  at  the  time  the  policy  was  effected. 


§§   1060-1062  INSURABLE    INTEREST.  1172 

§  1000.  Earning's  of  Another — Life. — One  who  is  in- 
terested in  another's  earnings  has  an  insurable  interest  in  such 
other's  life;  as  in  case  the  latter,  for  a  valuable  consideration, 
has  agi-eed  to  work  a  year  in  the  mines  and  to  give  the  former 
a  quarter  of  what  he  makes,  and  upon  the  loss  of  the  insured 

life  within  the  year  the  whole  insurance    money    is  recover- 
able.3^'3 

§    1061.      Promise  to  Support  One  not  a  Relative — Life. 

It  is  held  in  Pennsylvania  that  the  insoirance  by  one  of  the  life 
of  another  living  with  him,  and  whom  he  has  supported  and 
promises  to  support  as  long  as  she  lives,  is  not  a  wager  policy, 
although  the  insured  was  not  a  relative.  This  was  so  held  upon 
an  action  by  the  executor  of  the  insm'ed  to  recover  the  balance 
of  the  insurance  money  remaining  over  the  expense  incurred 
in  such  support.^^*  Although  in  another  case  in  the  same  state 
it  was  declared,  under  substantially  similar  facts,  that  only 
enough  could  be  retained  of  the  insurance  money  to  cover  the 
expenses  incurred  in  such  support,  and  that  the  remainder  be- 
longed to  tlie  estate  of  the  insured.^^^  It  is  also  decided  that  if 
a  woman  agrees  to  furnish  a  man  with  a  home,  and  marry  him 
if  slie  can  obtain  a  divorce,  and  to  pay  the  premiums  on  the  pol- 
icy, that  he  may  validly  insure  his  life  for  her  benefit.^^ 

§  1062.  Promise  to  Support  Relative — Life. — A  prom- 
ise to  support  a  relative  and  provide  her  with  a  home  is  a  suffi- 
cient consideration  for  the  assignment  of  a  policy  on  her  life 
where  the  ti-ansaction  is  bona  fide,  and  the  insured  is  a  child- 
less laboring  woman  living  separately  and  apart  from  her  hus- 
band.^^^  So  it  is  held  in  Louisiana  .that  if  the  relationship  war- 
rants a  claim  for  support,  that  it  constitutes  a  sufficient  insur- 
able interest.^^^ 

'^^  Morrell  v.  Trenton  etc.  Ins.  Co.,  10  Cush.  (Mass.)  282;  57  Am. 
Dec.  92.  * 

"'^  Batdorf  v.  FeMer  (Pa.),  9  Atl.  Eep.  468.  •^^• 

««'  Seigrist  v.  Schmoltz,  113  Pa.  St.  320.  r* 

«"  Johnson  v.  Van  Epps,  14  111.  App.  201. 

*"  Fitzgerald  v.  Hartford  L.  &  Ann.  Ins.  Co..  .56  Conn.  116;  13  All. 
Rep.  673  (two  judges  dissenting). 

^  Rohrbach  v.  Piedmont  etc.  L.  Ins.  Co..  35  La.  Ann.  233.  per  the 
court.    See  sections  following,  and  see  note  on  insurable  interest  in 

relative,  84  Am.  Dec.  291. 
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§  1063.  Parent  and  Child — Life. — We  have,  under  a 
prior  section,^^  stated  the  general  rule  applicable  to  an  insur- 
able interest  in  a  life,  and,  while  the  decisions  ai'e  far  from  har- 
monious, tliere  Ls  certainly  an  evident  disposition  at  the  present 
day  on  the  part  of  some  of  the  courts  to  formulate  a  rule  that 
the  mere  relation  of  the  parties,  in  case  of  parent  and  child, 
gives  an  insurable  interest  in  the  life  of  the  parent  or  child,  on 
the  ground  of  morals  and  natural  affection.^^'^  But  it  is  dis- 
tinctly held  in  other  cases  that  such,  interest  does  not  arise,  and 
is  not  to  be  presumed  from  mere  relationship  and  natural  affec- 
tion, and  that  a  daughter  must  allege  and  prove  a  pecuniary  in- 
terest in  order  to  recover  an  insairance  on  her  mother's  life  f^^ 
and  that  a  son  must  kave  a  w^ell-founded  or  reasonable  expec- 
tation of  some  pecuniary  advantage  to  be  derived  from  the  con- 
tinuance of  the  father's  life,  where  they  both  live  independ- 
ently, and  each  has  sufficient  means,  and  the  son  is  of  mature 
years.^^^  A  son  has  an  insurable  interest,  under  a  policy  taken 
out  by  his  mother,  on  her  life,  payable  to  him  if  living,  other- 
wise to  her  estate,  even  though,  he  pays  all  the  premiums  except 

/'»  Sec.  8S8,  herein. 

'»»  Loomis  V.  Eagle  L.  &  H.  Ins.  Co.,  6  Gray  (M.ass.),  396,  so  de- 
clared by  the  court,  altJiongh  the  case  was  directly  decided  on  the 
ground  that  the  farther  had  a  pecuniary  interest  in  the  life  of  a  minor 
eon,  as  he  was  entitled  txi  his  earnings:  Forbes  v.  Americajn  Mut.  L. 
Ins.  Oo.,  1.5  Cray  (Masis.).  249;  Corson's  Appeal.  113  Pa.  St.  438;  4 
Cent.  Itep.  .307;  Reserve  Mut.  L.  Ins.  Co.  v.  Kane,  81  Pa.  St.  1.j4;  9 
Pliiila.  (Pa.)  2.34.  In  this  case  the  son  was  liable  under  the  Poor  Law 
for  his  father's  soipport:  Miller  v.  Elagle  Ins.  Co.,  2  E.  D.  Smiti 
(N.  Y.),  28fi;  Grattan  v.  National  L.  Ins.  Co..  15  Hun  (N.  Y.),  74; 
Hoyt  V.  New  York  Ins.  Co.,  3  Bosw.  (N.  Y.)  440;  Mitchell  v.  Union  L. 
Ins.  Co.,  45  Me.  104;  71  Am.  Dec.  529.  In  tbis  case  the  son  was  a 
minor  and  advances  had  been  made  him:  Warnock  v.  Davis,  104 
U.  S.  779;  Washington  Central  Nat.  Bank  v.  Hume,  128  U.  S.  195; 
9  Sup.  Ct.  Rep.  41;  Williams  v.  Wasihington  L.  Ins.  Co..  31  Iowa, 
541;  Rciif  v.  Union  L.  Ins.  Co..  IS  Cent.  L.  J.  347;  Valley  Mut.  L. 
Assn.  V.  Trewalt,  79  Va.  421;  Reif  v.  Union  L.  Ins.  Co.  (Oiu.  Sup. 
Ct.i.  17  Ins.  Chr.  3.    See  sec.  888,  herein. 

""  Continental  L.  Ins.  Co.  v.  Volger.  89  Ind.  572;  4fi  Am.  Rep.  185. 

"^  Guardian  M.  L.  Ins.  Co.  v.  Hogan.  80  111.  35;  22  Am.  Rep.  180. 
See.  also,  Hartford  v.  Kymer,  10  Ba;rn.  &  C.  724  (case,  father  In 
son's  life  void  without  pecuniary  interest);  Garabs  v.  Oovenant  Mat. 
L.  Ins.  Co..  50  Mo.  44;  Shilling  v.  Accidental  Death  Ins.  Co.,  1  Fost. 
&  F.  116;  27  L.  J.  Ex.  IG. 
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the  first,  as  manager  of  her  estate.^^^  And  where  a  mother  id 
not  dependent  upon  her  son,  it  is  held  that  she  has  no  interest 
in  his  life  which  she  may  insure.^^^  The  question  of  the 
daug'hter's  insurable  interest  becomes  immaterial  where  the  evi- 
dence shows  her  identity  with  the  person  designated  as  payee, 
and  the  'amount  of  the  insurance  is  paid  into  court  by  the  in- 
surer upon  an  admission  of  liability  to  the  insured's  daughter, 
if  surviving.^^^  If  the  premiums  on  a  policy  on  the  son's  life 
in  the  name  of  his  wife  are  paid  by  the  father,  she  becomes 
simply  a  creditor  of  the  son's  estate  for  the  amount  paid.^^^ 

§  1064.  Unborn  Child. — An  unborn  child  may  be  pro- 
vided for  by  a  father  in  a  regular  life  policy,  even  though  he 
be  not  named.^^'^ 

§  1065.  Son  in  Father's  Property. — If  a  father  and 
son  combine  to  defraud  the  father's  creditors,  and  obtain  an  in- 
surance on  the  latter's  property  in  the  son's  name,  the  policy 
cannot  be  reformed  to  enable  the  father  to  sue  upon  it,  on  the 
ground  of  a  parol  agreement  that  it  should  be  for  the  father's 
benefit,  and  the  sion  has  no  such  insurable  interest  as  will  en- 
able him  to  retain  an  action  thereon.^^^ 

§   1066.     Son    in    law— Stepson — L.ife. — A    son   in    law 

has  no  insurable  interest  in  the  life  of  his  mother  in  law,^^^ 
nedthea"  by  reason  of  his  relationship,  nor  because  she  lives  with 
him  and  is  dependent  upon  him  for  support;  nor  does  he,  for 
the  latter  reason,  acquire  an  interest  as  a  creditor  in  her  life. 
If  the  policy,  in  such  case,  be  assigned,  the  assignee  is  only  en- 
titled to  claim  the  amount  of  fees  and  expenses  disbursed,  and 

»*»  Heinlein  v.  Imperial  L.  Ins.  Oo.,  101  Mich.  250;  25  L,  R.  Annot. 
627,  and  note;  59  N.  W.  Rep.  615. 

«"  Elsey  V.  Odd  Fellows'  Mut.  Relief  Assn.,  142  Mass.  224. 

*»  Standard  L.  &  A.  Ins.  Co.  v.  Catlin  (Mich.  1895),  63  N.  W.  Rep. 
897. 

«^  Ix)ve  V.  Love,  11  Cent.  Rep.  410;  5  Pa.  (Ld.)  334. 

»»'  Saiierbier  v.  Union  Gent.  L.  Ims.  Co.,  39  111.  App.  620, 

^''  Baldwin  v.  State  Ins.  Co.,  60  Iowa,  497. 

«"  Rombach  v.  Piedmont  etc  L.  Ins.  Co.,  35  La.  Ann.  233;  48  Am. 
Rep.  239. 
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if  he  collects  tlie  money,  lie  must  account  for  tlie  balance 
thereof  to  the  estate/"^  nor  does  a  step-son  have  an  insurable 
interest  in  his  step-father's  life  by  reason  of  the  connection/^^ 
nor  in  his  step-father's  father's  life.^®^ 

§  1067.  Grandparent  and  Grandchild — Life. — A  policy 
of  insurance  taken  out  by  a  grandfather  in  favor  of  his  gi-and- 
son,  with  whom  he  lives,  is  valid,^*^^  although  a  granddaughter 
has  not,  by  virtue  of  the  relationship,  an  insurable  interest  in 
her  grandfather's  life.'*^^ 

§  1068.  Brother  and  Sister — Brother  in  law — Step- 
sister.— The  mere  relationship  of  brother  and  sister,  or 
of  one  brother  to  another,  does  not  constitute  an  insurable  in- 
terest,'*^^  although  such  policy  has  been  declared  prima  facie 
valid,  and  only  to  be  avoided  by  proof  of  such  want  of  inter- 
6st,^°^  and  the  United  States  supreme  court  has  declared  that 
the  relationship  is  a  sufficient  interest.*"^     But  a  sister  who  is 

*»  Stambaugh  v.  Blake  (Pa.  1888),  15  Atl.  Rep.  705;  19  Ins.  L.  J. 
473. 

*"■  United  Brethren  Mut.  Aid  Soc.  v.  McDonald,  122  Pa.  St.  324;  15 
Atl.  Rep.  439;  1  L.  R.  Annot.  238. 

*^  Gilbert  v.  Moorse,  104  Pa.  St.  74. 

♦•>»  EUvhart  Mut.  Aid  etc.  Assn.  v.  Houghton,  103  Ind.  286;  53  Am. 
Rep.  514. 

*"*  Burton  v.  Connecticut  Mut.  L.  Ins,  Co.,  119  Ind.  207;  19  Ins. 
L.  J.  75. 

*"  Lewis  V.  Phoenix  Mut.  L,  Ins.  Co.,  39  Conn.  100;  Loomis  v.  Eagle 
L.  Ins.  Co.,  6  Gray  (Mass.),  376;  Cammack  v.  Lewis,  15  Wall.  (U.  S.) 
643. 

'»•  Lewis  V.  Phcpnix  Mut.  L.  Ins.  Co.,  39  Conn.  100. 

*"  .Tltna  L.  Ins.  Co.  v.  France,  94  U.  S.  561.  "As  between  brother 
and  sister  or  other  near  relations  desirous  of  thus  providing  for  each 
other,  and,  as  said  by  Chief  Justice  Shaw,  presumed  to  be  actuated 
by  'eonsideraitions  of  strong  morals  and  the  force  of  natural  affec- 
tion between  neiar  kindred,  operating  more  efiioaclouisly  than  those 
of  positive  law'  (Loomis  v.  Eagle  L.  Ins.  Co..  6  Gray  (Mass.),  399)v 
the  case  is  divested  of  that  gambling  aspect  which  is  presented 
wliere  there  is  nothing  but  a  speculative  interest  In  the  deiath  of  an- 
other, witliout  any  interest  in  his  life  to  counterbalance  it.  On  this 
ground  we  hold  tliat  wlierea.s  in  this  case  a  brother  takes  out  a  policy 
on  his  oiwn  ilife  for  tlie  benefit  of  his  sister,  it  is  totally  immaterial 
winat  an'augenients  they  choose  to  make  between  them  aboiut  the 
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a  creditor  of  lier  brotlier  has  an  insurable  interest."**'^  So  a  sin- 
gle woman,  dependent  on  her  brother  for  her  support  and  edu- 
cation, has  a  sufficient  interest  in  his  life  to  entitle  her  to  insure 
it.^°^  A  brother  in  law  or  person  whose  life  is  insured  to  whom 
the  policy  is  payable,  and  who  pays  the  premiums  as  agent  of 
the  insured,  has  a  sufficient  interest,  it  seems,  to  enable  him  to 
recover  the  entire  amount  of  the  policy,  although  it  contains 
a  condition  that  policies  made  payable  to  "persons  not  belong- 
ing to  the  family  of  the  person  whose  life  is  insured  are  sub- 
ject to  proof  of  interest,  and  the  company  will  pay  upon  such 
policies  no  greater  sum  than  the  amount  or  value  of  such  inter- 
gg^  jj  410  ^j^^  where  the  plaintiff  had  promised  to  help,  care 
for,  and  support  a  child  of  a  step-sister,  it  was  held  that  an  in- 
surable interest  existed  in  the  child's  life  sufficient  to  warrant 
A  recovery  of  the  whole  amount  of  the  policy,  in  the  absence 
of  any  objection  on  the  part  of  the  defendant  as  to  the  actual 
expenditures  incurred  in  the  child's  behalf  .*^^ 

§   1069.      Uncle  and    Nephew — Aunt  and    Nephew. — 

Neither  uncle  nor  nephew  have  an  insurable  interest  in  the 
other's  life  by  force  merely  of  the  relationship,  and  a  policy  of 
insurance  procured  by  an  uncle  in  his  own  favor  upon  the  life 
of  his  nephew,  in  which  he  has  no  pecuniary  interest,  is  void;*^^ 
nor  does  the  relationship  of  nephew  and  aunt  constitute  an  in- 
surable interest.^^^  If  insured  takes  out  an  accident  policy  him- 
self, and  pays  the  premiums,  a  nephew,  who  is  the  payee  of  an 
accident  policy  in  case  of  an  injury  resulting  in  the  death  of 
the  assured,  need  not,  in  case  of  such  death,  allege  and  prove 
an  insurable  interest  in  the  life  of  insured.*^^ 

p.Tjinent  of  premiums.  The  policy  is  not  a  wager  policy":  Per 
Bradley.  .T.:  Id. 

'^  Goodwin  v.  Massachusetts  M.  L.  Ins.  Co.,  73  N.  Y.  497. 

*"  Lord  v.  DaJl,  12  Mass.  115;  4  Am.  Dec.  38. 

"•  Forbes  v.  American  M.  L.  Ins.  Co.,  15  Gray  (Mass.),  249;  77  Am. 
Dec.  360. 

"'  Berries  v.  London  etc.  L.  Ins.  Co.  (Eng.  C.  A.  Q.  B.  D.  1892),  1 
L.,  R.  Q.  B.  Div.  864. 

"'  Singleton  v.  St.  Louis  Ins.  Co..  66  Mo.  63;  27  Am.  Rep.  321. 

«»  Corson's  Appeal.  113  Pa.  St.  438;  6  Atl.  Rep.  213. 

*"  American  Employers'  Liability  Ins.  Co.  v.  Rarr.  16  TJ.  S.  C.  C. 
A.  51;  68  Fed.  Rep.  873.  In  this  case  the  accident  benefits  were  pay- 
able to  insured  except  death  resulted. 
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§  1070.  Cousin. — It  is  held  in  Texas  that  an  assign- 
ment by  one  of  a  policy  on  his  own  life  to  his  cousin,  an  adult 
male,  is  void,  for  want  of  an  insurable  interest  and  as  against 
public  policy,  although  such  assignee  is  a  member  of  his  fam- 
ily, dependent  upon  him  for  support,  and  agrees  to  pay  the 
necessary  assessments,  and  that  the  original  beneficiaries  can 
claim  tlie  money.^-^^ 

§  1071.  Friend's  Insurable  Interest. — A  mere  friend 
has  no  insurable  interest  in  a  regular  life  policy,  even  tbough 
be  is  voluntarily  made  the  payee  by  the  insured  f^^  and  in  ben- 
efit societies  or  fraternal  organizations,  where  the  primary  ob- 
ject is  to  benefit  certain  classes  of  persons,  we  have  seen  that 
the  beneficiary  must  be  within  the  specified  classes;  but  if  it  is 
apparent  from  the  entire  contract  in  associations  of  this  char- 
acter that  the  member  is  not  restricted  in  bis  designation  of 
beneficiaries,  it  would  be  a  question  whether  the  pei-son  desig- 
nated need  have  any  insurable  interest,  and  if  not,  then  a  friend 
migbt  be  designated.  This  point  has,  however,  been  consid- 
ered elsewbere.^^^ 

§  1072.  Religious  Societies  in  Member's  Life. — A  reli- 
gious society,  supported  largely  by  voluntary  contributions,  has 
no  insurable  interest  in  the  life  of  a  member  merely  as  such.*^^ 

§   1073.     Benefit    Societies — Insurable  Interest. — The 

rights  of  members  of  a  benefit  society  are  determined  by  its 
contract  with  the  members,  which  is  the  certificate,  its  articles 
of  association  and  by-laws,  statute  of  incorporation,  and  char- 
ter.'*^^  And  the  question  of  insurable  interest  must  be  gov- 
erned largely  by  the  fact  bow  far  such  by-laws  and  contract 

«»  Price  V.  Supreme  I-Kxige  Knights  af  Honor,  68  Tex.  361;  4  S.  W. 
Rep.  G33. 

*'"  Ca Udell  v.  Woodward,  96  Ky.  646;  29  S.  W.  Rep.  614. 

*"  See  sec.  781,  herein. 

««  Trinity  (College  v.  Travelers'  Ins.  Co.,  113  N.  O.  244;  18  S.  E. 
Rep.  175. 

*"  Union  Mut.  B.  Assn.  v.  Montgomery,  70  Mich.  587;  14  West. 
Rep.  877. 
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relate  to  and  govern  the  designation  of  beneficiaries.  This 
question  has,  however,  been  fully  considered  under  the  chap- 
ters on  beneficiaries.*^*^ 


*-^"  See  sees.  728,  744,  herein. 
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TITLE  VI. 

PEEMIUMS   AND   ASSESSMENTS. 


CHAPTER   XXIX. 

THE     PREMIUM. 

SUBDIV.  I.     Premiums,  Generally. 

II.     Premiums — Payment,  Forfeiture,  and  Tender:  Liens, 
III.     Premiums:    Manner   and   Mode   of    Payment:    By  and  to 
Wiiom  Piiyable:  Mortgagor  and  Mortgagee:  Miscellaneous 
Matters. 

SUBDIV.  I.    Premiums,  Generally. 

gl083.  Premium  defiued. 

§1084.  Premium  or  rate  per  cent  must  be  expressed  in  policy. 

ginSo.  Premium  and  couditions  as  consideration. 

§1080.  Premium  is  of  the  essence  of  the  contract. 

§1087.  Premium  is  not  due  unless  risk  attaches. 

§1088.  The  rate  of  premium. 

§1089.  Premium  as  test  of  amount  or  character  of  risk. 

§1090.  Agreement  as  to  rate  must  govern. 

§1091.  Discrimination  as  to  rates  of  premium— Kelxites  of  premium. 

§1092.  Such  statutes  constitutional. 

§1093.  Premium  to  cover  additional  risks:  Augmentation  or  dimi- 
nution of  premium. 

SUBDIV.  II.     Premiums:  Payment,  Forfeiture,  and  Tender:  Liens. 

§1097.    Payment  of  premium  generally. 

§1098.  No  forfeiture  for  non-payment  of  annual  premium  unless  so 
agreed— Whether  premium  a  debt. 

§1099.    Whether  payment  condition  precedent. 

§1100.    Conditions  as  to  payment  of  premium  valid. 

§1101.    Whether  contract  entire  when  premium  entire. 

§1102,    Whetlier  life  contract  entire  or  from  year  to  year. 

§1103.    Failure  to  pay  premium  on  day  stipulated  forfeits. 

§1104.    Equity  will  not  relieve  from  forfeiture  so  incurred. 

§1105.  Subsequently  enacted  non-forfeiture  statute:  Payment  of  pre- 
mium into  court. 
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§1106.    No  notice  or  formal  declaration  of  forfeiture  necessary, 

§1107.    Premium  payable  on  demand. 

§1108.  Forfeitui-e  for  non-payment  of  installments  of  premium  whev 
due. 

§1109.    Company  may  extend  time  for  payment  of  premium. 

§1110.    Extension  of  time  of  payment:  Computation  of  time. 

§1111.    Acceptance  of  entire  annual  premium  in  advance. 

§1112.    Prepayment  of  premiums. 

§1113.    Offset— premium  and  rents  due  from  agent. 

§1114.    Part  payment  premium  will  not  prevent  a  forfeiture. 

§1115.    Non-payment  premium  may  only  suspend. 

§1116.    Death  or  loss  after  suspension:  Payment  premium. 

§1117.    Payment  overdue  premium  after  loss,  death,  or  sickness. 

§1118.  Death  or  loss  within  time  extended  for  payment  or  days  of 
grace. 

§1119.  Review  of  cases  generally  relied  on  as  holding  such  paymeni 
of  no  effect. 

§1120.     Cases  supporting  opposite  view. 

§1121.    Same  subject:  Conclusion. 

§1122.    Tender  of  premium:  Tender  to  agent. 

§1123.    Frequency  of  tender. 

§1124.  Tender  after  delivery  up  of  policy  fraudulently  induced  by 
agent. 

§1125.  Actual  production  of  money  unnecessary  after  peremptory 
refusal  to  accept. 

§1126.    Ratification  of  payment  may  relate  back  to  time  of  tender. 

§1127.  Tender  after  payment  overdue  premiums  unconditionally  re- 
quested. 

§1128.    Tender  as  prerequisite  to  action— Judgment. 

§1129.    Payment  due  Monday  when  premium  matures  Sunday. 

§1130.    Holidays:  Thanksgiving  days. 

§1131.    Lien  for  pTeniium. 

§1132.    Maritime  lien  for  premium. 

SUBDIV.  in.    Premiums:  Manner  and  Mode  of  Payment:  By  and  to 
Whom  Payable:  Mortgagor  and  Mortgagee:  Miscellaneous  Matters. 

§1137.    In  what  the  premium  may  be  paid. 

§1138.    Cash  premiums:  Mutual  company. 

§1139.    Payment  in  depreciated  funds:  Confederate  money. 

§1140.  Payment  in  foreign  money  equivalent  to  United  States 
money  may  be  shown. 

§1141.    Payment  premium:  Credit  may  be  given. 

§1142.    Payment  by  order  on  third  party. 

§1143.  Effect  of  order  on  third  party:  Demand:  Notice  of  non- 
payment: Forfeiture. 

§1144.    Payment  by  check. 

§1145.    Payment  with  misappropriated  funds. 

§1140.    By  whom  premium  payable. 


118J 


THE    PREMIUM. 


§  1083 


§1147.  Premium  paid  by  debtor  iu  fraud  of  creditors— Ilusbaud  aud 
wife. 

§1148.  Payment  by  and  liability  of  third  party— Beneficiary:  Lien 
on  policy. 

§1140.    Same  sxibject:   Rules  stated  in  Leslie  v.  French. 

§1150.    Payment  by  and  liability  for  premium  of  agent  or  broker. 

§1151.    Premium  paid  out  of  partnership  funds  during  solvency. 

§1152.    Payment  premium  by  mortgagee. 

§11.53.    Payment  premium  by  mortgagor— Right  to  proceeds. 

11154.  When  mortgagor  may  be  charged  premiums  paid  by  mort- 
gagee. 

§1155.    AVhen  premiums  not  chargeable  to  mortgagor. 

§1156.  Payment  of  premium  as  conaiected  with  subrogation— Mort- 
gagor: Mortgagee. 

§1157.    Payment  of  premium  by  assignee  of  mortgage. 

§1158,  Forfeiture  for  non-payment  of  premiums  by  mortgagor:  De- 
fense by  mortgagee, 

11159.  Amount  of  premium  for  which  mortgagor  is  chargeable  may 
be  limited. 

§1160.  Policy  taken  as  collateral— Right  of  mortgagee  to  charge 
premiums:  His  right  to  deposit  premium. 

§1161,    Right  of  mortgagee  to  recover  premiums  paid  after  decree, 

§1102.  Purchaser  of  mortgaged  premises — Previously  advanced 
premiums. 

§1163.    Payment— Premium:  Sending  by  mail. 

§1164,    Check  mailed  on  last  day  of  payment, 

^116.5.    Payment— Premium:  Delivery  to  express  company. 

^1166.    Payment— Premium:  By  dividends  or  profits. 

§1107.    To  whom  premiums  may  be  paid. 

§11(>8.    Place  of  payment. 

§1109.    Liability  for  premium  after  forfeiture, 

§1170.    Revival  of  policy. 

§1171.    Recovery  of  premiums  by  unauthorized  compajny. 

SUBDIV.  I.     Premiums,  Generally, 

§   1083.     Premium  Defiiietl. — The  premium  is  the  agreed 

price  for  assiimmg  and  carrying  the  risk.-^     In  policies  on  tlie 

tontine  or  endowment  plan  of  insurance,  tlie  premium  paid 

is  not  only  tlie  agreed  price  for  carrying  the  risk,  but  is  said  to 


*  "The  premium  is  the  price  of  the  peril  against  which  the  insurer 

guaranteosincase  of  accident  to  the  subject  insured It  is  the 

cost  of  insurance.  The  word  'premium'  comes  either  from  the  Avord 
'pTfemium,'  signifying  'price,'  or  from  the  word  'primo,'  because  for- 
merly the  premium  was  paid  before  all,  and  at  the  time  of  signing 
the  policy":  Bmerigon  on' Insurance,  Meredlith's  ed.  1850,  c.  iii,  sec. 
1,  p.  51.  "The  sum  paid  for  undertaking  the  risk  in  a  contract  of  in- 
surance": Anderson's  Diet,  of  Law,  803.  The  premium  "is  the  stip^ 
ulated  sum  in  oonsideiiaition  of  which  the  underwriter  agrees  to  take 
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he  very  mucli  like  a  deposit  in  tlie  bank  by  a  depositor,  and 
that  the  relation  between  the  parties  is,  therefore,  not  one  of 
trustee  and  cestui  qui  trust,  and  that  a  court  of  equity  cannot 
order  an  accounting  on  such  gi'ound.^ 

§  1084.  Premium  or  Kate  Per  Cent.  Must  be  Ex- 
pressed in  Policy. — The  amount  or  rate  per  cent  of  the  premium 
must  be  expressed  in  the  policy,  or  there  must  be  some  criterion 
by  which  the  amount  of  premium  may  be  ascertained.^ 

§    1085.      Premium  and  Conditions  as  Consideration. — 

The  premium  is  all  thai  is  received  by  the  underwiiter,  and  is 
in  fact  the  actual  consideration  by  virtue  of  wliich  the  risk  is 
assumed.'*  But  the  premiums  must  grow  higher  as  the  risk 
increases;  for,  as  we  have  before  noted,^  the  division  and  dis- 
tribution of  liability  among  a  large  number  of  persons  sub- 
jected to  like  risks  minimizes  the  loss,  and  the  premium  must 
be  such  that  it  will  be  safe  for  the  company  to  insure,  and  not 
so  large  that  the  insured  cannot  afford  to  effect  a  policy;  so  that 
although  the  insurer  may  undoubtedly  assume  the  risk  without 
any  conditions  upon  the  assured,  the  premium  being  the  sole 
consideration,  nevertheless  it  is  for  the  benefit  of  all  parties  con- 
cerned that  the  risk  be  not  increased  during  the  term  of  the 
insurance.     An  increase  of  risk  which  is  substantial  and  con- 

u]>on  himself  the  risk  of  loss,  and  to  indeTnnify  the  assured  agrainst 
it":  1  Arnoiild  on  Marine  Insurance,  Perkins'  ed.  1850,  p.  6;  2 
Araould  on  Marine  Insurance,  Maolachlan's  ed.  1887,  1100. 

'  Fhlnian  v.  New  York  etc.  Co.,  109  N.  Y.  421. 

'  See  rollock  v.  Donaldson.  3  Dall.  (U.  S.)  510;  Emerig-OTi  on  In- 
surance, Meredith's  ed.  1850,  c.  iii,  sec.  2.  p.  57,  et  seq.;  Id.,  c.  ii,  sec. 
7,  p.  48.    See,  also.  sec.  1088.  herein. 

*  "The  underwriter  receives  a  premium  for  running  fhe  risk  dt  in- 
demnifying the  assured":  Tyrie  v.  Fletcher,  Cowp.  6GG,  per  Lord 
Mansfield,  C.  J.  "The  agreed  considea-ation  is  called  a  'premium'  ":  1 
Phillips  on  Insuiiance.  3d  ed.,  sec.  2.  "The  consideration  received 
therefor  is  denominated  the  'premium'":  1  Wood  on  Fire  Insoirance, 
2d  ed.,  4.  It  is  "the  consideration  in  a  contract  of  insurance":  An- 
derson's Diet,  of  Law,  559.  "The  consideraiion  is  the  premium": 
P.unyan  on  Life  Assurance,  2d  ed.,  1.  "The  premium  or  price  of  the 
risli  being  the  sole  consideratLon,"  etc.:  1  Arnould  on  Marine  Insur- 
ance, Perkins'  ed,  18.50,  p.  7 

'  Sec.  17,  herein. 
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tinued  is  a  direct  and  certain  injury  to  the  insurer,  and  changes 
the  basis  upon  which  the  contract  of  insurance  rests.^  And 
the  fact  that  the  conditions  will  be  observ^ed  must  necessarily 
influence  the  parties  in  fixing  the  cost  of  insurance  or  premium ; 
for  the  contract  depends  essentially  upon  an  adjustment  of  the 
premium  to  the  risk  assumed/  Therefore,  the  stipulations  and 
conditions,  tlie  performance  of  which  are  agreed  upon  by  the 
parties,  are  a  part  of  the  consideration,  the  nonobservance  of 
which  by  the  assured,  or  failure  to  perform  the  same  by  him, 
will  release  the  insurer;^  the  indemnity  contemplated  being 
based  not  only  upon  the  agreed  rate  of  premium,  but  also  upon 
the  exact  terms  and  conditions  of  the  contract  itself,  or,  as  is 
said  by  the  court  in  a  Connecticut  case:  "The  insurer  under- 
takes, for  a  comparatively  small  premium,  to  guarantee  the  in- 
suited  against  loss  or  damage  upon  the  exact  terms  and  condi- 
tions agreed  upon."  ^ 

§   1086.     Premium  is  of  the  EsseDce  of   the  Contract. 

The  premium  is  of  the  very  essence  of  the  contract,  or,  in  other 
words,  the  premium  paid  by  the  assured  and  the  peril  assumed 
by  the  insurer  are  two  correlatives, inseparable  from  each  other. 
Their  union  constitutes  the  essence  of  the  conti'act.-^°  The 
premiums  paid  by  the  many  exposed  to  like  hazards  constitute 
a  fund  for  the  indemnity  contemplated,  or  for  the  payment 
of  the  sum  stipulated. ^^ 

§   1087.     Premium  not  Due  Unless  Risk  Attaches. — As 

the  risk  is  also  an  essential  element  of  the  contract,*^  no  pre- 

•  Kyte  V.  Commercial  Union  Assur.  Co.,  149  Mass.  114,  per  Allen. 
C.  J. 

^  S^ee  Viele  v.  Cermanin,  Ins.  Co..  20  Iowa,  9;  96  Am.  Dec.  83;  Kyte 
V.  Coimmercial  Union  Assur.  Co.,  149  Mass.  114.  per  Allen,  C.  J. 

*  Kyte  V.  Commercial  Union  Asisur.  Co.,  149  Mass.  114. 

"  Glendale  Mfg.  Co.  v.  Protectiooi  Ins.  Co.,  21  Conn.  19.  per  Ells- 
wortii,  J.  See.  also,  Ostrander  on  Fire  Insiu'ance,  ed.  1892,  sec.  107, 
p.  2.j5.     Richards  on  Insurance,  ed.  1892,  124,  sec.  126. 

"  Per  Emericron  on  Insurance,  Mereditib's  ed.  IS.iO.  c.  iii.  sec.  1.  p, 
51.  "If  there  be  neither  a  premium  stipulated  nor  implied,  it  is  cer- 
tain there  is  net  the  wliole.of  the  contract,  or  that  it  is  a  contract 
of  quite  a  different  kind  from  insurance":  Emoriccon  on  Insurance, 
Meredith's  ed.  18."")0.  c.  iii,  sec.  11,  p.  77.    See,  also,  c.  iv,  herein, 

"  See  sec.  17.  herein. 

"  Sec.  16,  herein. 
Joyce,  Vol.  II.— 75. 
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mium  is  due  unless  the  risk  attaches,  tLis  being  an  implied  con- 
dition.^^ 

§  1088.  The  Rate  of  Premium .-r-The  rate  of  premium 
should  be  so  computed,  and  an  adequate  premium  demanded, 
that  the  insurer  can  safely  assume  the  risk  and  the  assured 
may  afford  to  insure.  The  stability  and  permanency  of  the 
company,  and  consequent  protection  of  the  assured,  likewise 
necessitates  this.^*  The  manner  of  computation  is,  however, 
rather  a  question  relating  to  the  practical  conduct  of  the  insur- 
ance business  than  to  the  law  of  insurance,  and  Avill  not  be  con- 
sidered here.-^'*  But  since  the  premium  is  the  money  consid- 
eration or  price  of  the  risk,  the  loss  is  paid  with  reference  to 
the  sum  on  which  the  premium  is  paid,  in  cases  of  fire  and  ma- 
rine risks.-^^  So  the  statutes  of  several  states  provide  in  fire 
risks  for  a  return  of  the  unearned  premium  in  cases  where  in- 
surance is  in  excess  of  the  loss,  and  there  may  also  be  an  agree- 
ment for  the  return  of  unearned  premiums. -^^  Where  evidence 
is  admitted,  in  behalf  of  the  company,  to  show  that  the  right 
of  subrogation  would  affect  the  rate  of  jJremium,  the  insured 
may  also  introduce  evidence  to  show  that  although  the  right  ol 
subrogation  is  released,  reputable  companies  took  risks  at  a 
lower  rate  of  premium  in  similar  cases. -^^  But  if  a  life  policy 
is  on  its  face  of  the  class  known  as  "participating,"  it  may  not 

"  See  c.  XXXV,  herein;  1  Phillips  on  Insurance,  3d  ed.  30,  sec.  38; 
Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  iii,  sec.  1,  p.  52;  Tyrie 
T.  Fletcher,  Cowp.  666. 

"  "An  equality  is  to  be  preserved  between  the  premium  paid  the  in- 
surer and  the  peril  for  which  he  maizes  himself  responsible 

The  premium,  says  Pothler,  to  be  equitable,  lought  to  be  a  fair  price 
for  tlie  risks  which  the  assurer  assumes":  Emerigon  on  Insurance, 
Meredith's  ed.  1850,  c.  in,  sec.  3,  p.  57. 

"  See  13  Encyclopedia  Britamiica,  title  "Insurance."  for  a  consid- 
eration of  the  quesition.  In  California,  the  statute  provides  tliat  the 
policy  must  strictly  specify  rate  of  premium:  Deering's  Annot.  Civ. 
Code  Cal.,  sec.  2589. 

"  "The  underwriter  pays  no  loss  except  with  reference  to  the  sum 
on  which  he  is  paid  premium;  the  whole  sum,  if  the  loss  be  total; 
some  aliquot  part  of  the  sum  if  the  loss  be  partial":  1  Arnould  on 
Marme  Insuranr^e,  Perldns'  ed.  1850,  7,  8;  2  Arnould  on  Marine  In- 
surance, Maclachlan's  ed.  1887,  928. 

"  See  c.  XXXV,  herein. 

»*  PeJzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C.  213;  15  S.  E.  Rep.  562. 
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be  shown  that  the  rate  of  premium  was  that  fixed  for  another 
kind  of  policy  by  evidence  of  table  rates  of  the  company;  it 
not  appearing  that  the  same  were  brought  to  the  notice  of  the 
assured.  ^'"^ 

§   1089.     Premium  as  Test  of  Amount  or  Character  of 

Risk. — The  premium  may  be  resorted  to  as  a  guide  to  dis- 
cover the  amount  intended  to  be  insured.^*^  Thus,  when  above 
the  regular  rate,  it  may  indicate  that  a  greater  than  the  usual 
risk  was  contemplated.^-*-  So  the  amount  of  the  premium  may 
aft'ord  a  pretty  sure  index  as  to  the  intent  of  the  parties  with 
regard  to  the  attachment  of  the  policy  on  outward  or  homeward 
freight;  as  in  case  of  a  valued  policy  on  freight  "at  and 
from  one  port  to  another,  and  at  and  'from  thence  back  to  the 
original  port,"  and  if  a  premium  is  paid  double  that  which 
would  be  demanded  for  the  outward  voyage,  the  freight  to  the 
full  amount  of  the  valuation  is  covered  on  each  voyage.'^^  It 
has  been  decided,  however,  that  a  premium  in  excess  of  the 
usual  rates  does  not  afford  a  ground  for  a  presumption  that  ma- 
terial facts  increasing  the  risk  were  known  to  the  underwriter, 
and  considered  by  him  in  fixing  the  rate.^^*  Mr.  Phillips  no- 
tices a  icase  so  holding,  and  says  the  ruling  "may  well  be  doubt- 
ed," and  that  it  does  not  appear  that  any  general  presumption 
could  arise,  and  that  the  question  is  one  for  the  jury  in  each 
case.^'  But  the  test  of  the  materiality  of  a  concealed 
fact  is  whether  it  would  have  enhanced  the  premium;^'*  anc 
evidence  of  a  certain  kind  is  admissible  that  certain  facts,  ij 
known,  would  have  influenced  the  rate  of  premium.^     Sc 

"  Piedmont  etc.  L.  Ins.  Co.  v,  Younir,  58  Ala.  476. 

^  Post  V.  Phoenix  Ins.  Co.,  10  Johns.  (N.  Y.)  179. 

"  Franklin  Ins.  Co.  v.  Brock,  57  Pa.  St.  184. 

==  Davy  V.  Hallett,  3  Caines  (N.  Y.),  16.  See  Bridges  v.  Hunter.  ] 
IMaiile  «&  S.  15;  Von  Lindenan  v.  Desboron.ffh,  3  Car.  &  P.  3.53,  pe 
Lord  Tent<?rden;  ISIackintosh  v.  Marshall,  11  Mees.  &  W.  116,  am. 
Fro'f-land  v.  Glover,  7  East,  457.  -vx-here  the  amount  of  the  premiun 
has  afforded  a  test  as  to  the  parties'  intentions,  representations,  etc 

"a  Yon  IJndenau  v.  Desboroush.  3  Oar.  »$:  P.  353. 

"  2  Phillips  on  Insurance.  3d  ed.,  683,  sec.  21.59.  See,  also,  1  Wood 
on  Fire  Insurance.  2d  ed.,  600.  sec.  2.58. 

'*  Bosgs  V.  American  Ins.  Co.,  30  Mo.  63. 

"  Hawes  v.  New  Ensland  Mut  M.  Ins.  Co.,  2  Curt.  (C.  C.)  229; 
Luce  V.  Dorchester  Mut.  Ins.  Co.,  105  Mass.  297;  Lapham  v.  Atlas 
Ins.  Co.,  24  Pick.  (Mass.)  1. 
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that  tlie  rule  would  seem  to  be,  that  if  the  insurers  prove  the 
eonceahuent  of  some  material  fact  or  circumstance,  the  con- 
tract must  be  avoided,  and  the  question  whether  all  the  facts 
e-sadence  such  a  concealment  is  for  the  jury,  but  that  the  fact 
that  the  premium  is  of  a  higher  rate  than  usual  in  such  risks 
may  tend  to  show  the  character  of  the  risk  to  be  more  haz- 
ardous or  greater  than  usual,  although  it  does  not  of  itself 
afford  a  positive  ground  for  the  jury  to  infer  such  fact,  or 
that  the  insurer  was  to  assume  a  risk  enhanced  by  facts  con- 
cealed from  and  unknown  to  him.^^ 

§  1090.  Agreement  as  to  Rate  Must  Govern. — The  pre- 
mium being  of  the  essence  of  the  contract,  and  one  of  the  es- 
sentials necessary  to  be  agreed  upon  in  order  to  complete  the 
contract,^^  the  agreement  of  the  parties  as  to  the  rate  must 
govern,  in  the  absence  of  fraud  or  misitake;^^  the  contract  is 
dependent  upon  the  consideration,  and  the  laiw  will  not,  in 
the  absence  of  fraud,  inquire  into  the  sufficiency  of  the  latter, 
nor  hold  the  contract  invalid  on  the  ground  that  it  is  not 
founded  on  a  full  or  just  consideration.^^  And  this  accords 
with  the  rule  early  stated  by  Emerigon:  "The  premium 
agreed  upon  by  the  parties  between  themselves  must  be  taken 

to  be  a  just  one If  at  the  outset  the  nature  of  the 

risk  has  been  fully  declared,  the  insurers  will  not  be  permitted 
to  dispute  the  payment  of  the  loss  under  pretext  of  the  small- 
ness  of  the  amount  of  the  stipulated  premium"  f^  nor  does  the 
agent's  mistake  in  charging  too  small  a  premium  invalidate  the 
policy.^^     And  it  is  held  that  although  the  general  rule  is  that 

"^  See  Emerij^on  on  Insurance,  Meredith's  ed.  18.50,  c.  iii,  sec.  3,  p. 
58;  1  Wood  on  Fire  Insurance,  2d  ed.,  p.  490,  sec.  213,  citing  Franlilin 
Ins.  Co.  V.  Erocli,  57  Pa  St.  184. 

-^  See  c.  iv,  herein;  also  sec.  108G,  herein. 

**  "We  mnst  necessarily  look  to  and  be  governed  by  the  agree- 
ments of  the  parties":  Emerigon  on  Insurance,  Meredith's  ed.  1850, 
c.  iii,  sec.  3,  p.  57.  See  Rolker  v.  Great  Western  Ins.  Co.,  2  Sweeny 
(N.  Y.).  275,  noted  in  sec.  1093,  herein. 

°'  Viele  V.  Germaiiia  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83.  See  sec. 
1100.  herein. 

'"  Emerigon  on  Irusv.rance.  INIeredith's  ed.  1850,  c.  iii,  sec.  3.  p.  .58. 

"  See  Bun^en  v.  Orient  jSIut.  Ins.  Co..  4  Bosw.  (N.  Y.)  254,  203.  This 
case  did  not  turn  upon  this  point,  however. 
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the  parties  must  abide  by  their  contract,  and  that  the  insurers 
cannot,  where  the  contract  does  not  so  stipulate,  increase  the 
rate  of  premium,  nevertheless  if  the  by-laws  confer  that  right, 
as  in  case  of  mutual  companies,  such  by-laws  are  said  to  super- 
sede the  general  rule."^^  But  we  would  suggest  that  the  by- 
laws do  not  supersede  the  general  rule,  for  as  a  rule  they  con- 
stitute a  part  of  the  contract  itself. 

§  1091.  Discrimination  as  to  Rates  of  Premium — 
Rebate  of  Premium. — Many  of  the  states  provide  by  statute 
against  discriminations  against  colored  persons;  also,  as  to 
life  risks  or  in  favor  of  individuals,  risks  of  the  same  class  and 
of  the  same  expectation  of  life  as  to  the  rate  of  premium 
charged,  whether  the  same  be  effected  directly  or  indirectly, 
and  that  no  special  favore  or  inducements  to  effect  a  life  pol- 
icy shall  be  offered  by  way  of  rebates  of  premium,  or  the 
like.^^     In  Rhode  Island,  an  agent  may  lawfully  agree  to 

'=  Mutual  A«sur.  Soe.  v.  Kom,  7  Cranch  (U.  S.),  396. 

''  "No  life  insurance  company  doing  business  in  tlie  state  of  Colo- 
rado sliiall  make  or  permit  any  distinction  or  discrimination  in  favor 
of  individuals,  between  insurants  (tlie  insured)  of  the  same  class 
and  equal  expectation  of  life,  in  the  amount  of  payment  of  premiums 
or  rates  charged  for  policies  of  life  or  endowment  insurance,  or  in 
the  dividends  or  otlier  benefits  payable  thereon,  or  in  any  other  of 
the  terms  and  condit)ions  of  the  contracts  it  makes.  Nor  shall  any 
company,  or  any  agent  thereof,  make  any  contract  of  insurance  or 
agreement  as  to  such  contract,  other  than  as  plainly  expressed  in  the 
policy  issued  thereon;  nor  shall  any  such  company  or  ngent  pay  or 
allow,  or  offer  to  pay  or  allow,  as  inducement  to  insurance,  any  re- 
bate of  premiums  payable  on  the  policy,  or  any  special  favor  or  ad- 
vantage in  the  dividends,  or  other  benefits  to  accrue  tinereof,  oir  any 
valuable  consideration  or  inducement  whatever  not  spe^cified  in  the 
policy  contract  of  insurance."  under  penalty:  1  Mills'  Annot.  Stat.  Col. 
1891,  p.  1341,  sec.  2232.  No  discrimination  or  rebate  of  premium  con- 
tract must  be  plainly  expresised  in  policy,  penalty:  Gen.  Stat.  Conn. 
188S.  p.  024.  sec.  2801;  Gen.  Laws,  1889.  p.  74  (see  Colo.).  And  dis- 
crimination againsit  persons  of  African  descent:  Laws  Del.  Rev. 
Code,  18,^2,  as  amended  1893,  p.  973  (Laws  Del.,  chaps.  132,  273,  vol. 
19.  see  Colo.);  3  Starr  &  Curt.  Amiot.  Stat.  111.  (Supp.  18S.-)-92),  p.  751; 
Myers'  Rev.  Stat.  111.  189.5  (Cothram's  Notes),  pp.  840,  SiOa.  c.  73. 
sees.  63  a,  63  d  see  Colo.).  Fraternal  associations  exempt:  McClain's 
Annot.  Code  Iowa  Supp.  1888-92.  p.  92,  sees.  1760  a,  1760  b.  (see  Colo.); 
Acts  1886,  I^.,  No.  82;  Freeman's  Supp.  1885-95;  Stat.  Me.,  p.  315  (5), 
sees.  1-3,  c.  49  (see  Colo.),  citing  State  v.  Schwarzscliild.  83  Me.  261; 
Laws  Md.  1890,  pp.  275,  270,  c.  254;  Supp.  Pub.  Stat.  Mass.  1SS2-SS, 
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permit  one  whose  life  lie  has  insured  to  retain  a  portion  of  the 
premium  equal  in  amount  to  the  agent's  commissions,  the 
consideration  being  that  insured  furnish  him  with  the  names 
of  othei-s  whom  he  may  solicit  for  insurance.  Such  act 
does  not  violate  a  sitatute  prohibiting  discrimination  as  to  the 
premium  or  rates  charged.^* 

§   1092.      Same  Subject — Such  Statutes  Constitutional. 

Suoh  statutes  have  been  held  to  be  constitutional,  on  the 
ground  that  the  legislature  of  a  state  has  power  to  regulate  the 
business  of  life  insurance  within  its  borders.  ^^  And  it  is  also 
held  that  so  much  of  the  statute  as  relates  to  a  rebate  of  pre- 
mium is  constitutional,  and  although  it  makes  the  act  of  an 
agent  in  so  doing  a  criminal  offense,  it  is  not  an  abridgment  of 
the  personal  liberty  or  natural  rights  of  such  agent,  and  it  is 
unimportant  whether  the  company  is  a  domestic  or  foreign 

pp.  535,  545,  sees.  68,  69,  109,  e.  214  (see  Colo.).  And  discrimination 
Gg^a.inst  colored  perS'Ons:  Howell's  Annot.  Stat.  Micli.  Supp.  1883-90, 
p.  3420,  sees.  4244,  b.  (No.  171,  June  20,  1889,  p.  197);  Laws  Minn. 
1895,  p.  427,  c.  175,  sec.  66  (see  Colo.);  Id.  p.  428,  sec.  67.  Black  and 
white  alike:  Pub.  Stat.  N.  H.  1891,  p.  488,  c.  171,  sec.  8  (see  Colo.); 
Laws  N.  J.  1895,  p.  334,  c.  168  (see  Colo.);  2  Birdseye's  Rev.  Stat. 
Codes  and  Laws  N.  Y.,  p.  1619,  sec.  224  (see  Colo.),  vol.  6  (Collins); 
Supp.  to  8th  ed.,  Rev.  Stat.  N.  Y.,  as  amended  to  1893,  p.  4235,  sec. 
89;  and  Id.  sec.  90.  "Discriminations  agiaiust  colored  persoios":  Ham- 
ilton's Stat.  Ilev.  Laws  N.  Y.  Ins.  Oo.'s,  1892,  amended  1893-94,  pp. 
49,  50.  sees.  89.  90;  1  Chiauque's  Rev.  Stat.  Ohio,  6th  ed.,  p.  906  (sees. 
1,  2),  sees.  3631,  3632;  tit.  11,  c.  10  (see  Colo.).  Life  or  endowment  in- 
surance: Id.  (sees.  1-3),  sees.  3633,  3634.  Discrimination  against  per- 
sons of  AfrieaQ  descent  forbidden:  1  Smith  &  Benedict's  Rev.  Stat. 
Ohio,  3d  ed.,  p.  1038  (sees.  1-3),  sees.  3631-3633  (sees.  1,  2),  3634,  3635; 
Brig-htly's  Purd.  Dig.  Pa.  Suipp.  1885-91,  p.  2528,  sees.  6,  7  (see  Colo.); 
1  Pepper  &  Lewis'  Dig.  Pa.,  pp.  2381,  2382,  sec.  84;  Pub.  Laws,  1889, 
c.  116,  sees,  1,  2;  Amended  Laws  Pa.  1895,  pp.  430-32,  No.  308;  Gen. 
Laws  R.  I.  1896;  tit.  19,  c.  183,  sees.  1,  2  (see  Colo.);  Id.,  see.  3.  Not 
to  atteet  existing  contracts:  Vt.  S.tiat.  1894.  p.  759,  tit.  28,  e.  178,  sec. 
4218  (see  Colo.);  Acts  TV.  Va.  1891,  p.  322,  c.  108  (see  Colo.);  Laws 
AVis.  1891,  pp.  327,  328,  c.  267  (see  Colo.);  Laws  Wyo.  1890-91,  pp.  402, 
403,  e.  101  (see  Colo.). 

**  Quigg  V.  Coffey,  18  R.  I.  757;  30  Atl.  Rep.  794;  Pub.  Laws  R.  I.,  c. 
671,  sec.  1. 

"^  People  V.  Formosa,  131  N.  Y.  478;  61  Hun  (N.  Y.),  272;  43  N.  Y.  St. 
Rep.  654;  40  N.  Y.  St.  Rep.  861:  30  N.  E.  Rep.  492;  Commonwealth  v. 
Morning  Star,  144  Pa.  St.  103;  21  Ins.  L.  J.  88;  22  Atl.  Rep.  867. 
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one.^"  In  this  connection  the  follmving  is  important:  "The 
main  point,  however,  upon  which  ....  defendant  relies 
....  is,  that  the  act  making  it  a  criminal  offense  for  him 
to  pay  a  rebate  to  induce  any  pei-son  to  effect  insurance 
in  the  company,  was  unconstitutional,  in  that  it  arbitrarily 
and  unjustly  abridged  his  natural  rights  and  personal  lib- 
erty in  the  conduct  of  his  business.  He  claims  that  the  act 
has  no  relation  to  the  public  safety  or  welfare,  and  hence 
that  it  could  not  be  enacted  under  the  police  power,  which  the 
state,  through  its  legislature,  can  exercise It  is  com- 
petent for  the  legislature,  in  the  interest  of  the  people  and  to 
promite  the  general  welfare,  to  regulate  insurance  companies 
and  the  management  of  their  affairs,  and  to  provide  by  law 
for  that  protection  to  policy  holders  which  they  could  not 

secure  for  themselves There  should  be  a  wide  range 

of  legislative  po'wer  to  promote  the  public  welfare  in  the 
exercise  of  the  police  power,  and  the  true  boundaries  of 
that  power  it  would  be  difficult,  in  such  a  case,  to  jDrescribe. 
....  The  business  of  life  insurance  in  this  state  is  mainly 
carried  on  by  insurance  companies  authorized  by  law, 
and  minute  provisions  are  made  regulating  their  incor- 
poration and  their  business;  and  a  department  of  the  state 
govea-nment  has  been  constituted  to  supervise  them.  The 
corporations  organized  under  the  laws  of  this  state  are  abso- 
lutely under  the  direction  and  control  of  the  legislature.  It 
may  specify  how  and  on  what  terms  they  may  do  business, 
and  enact  laws  regulating  their  conduct  and  the  conduct  of 
their  agents  for  their  protection  and  the  protection  of  their 
l>olicy  holders,  and  enforce  obedience  to  such  laws  by  such 
penalties,  forfeitures,  and  pimishments  as  it  may,  within 
constitutional  limits,  prescribe.  As  all  these  corjwrations 
must  act  through  agents,  it  has  the  same  authority  to  regu- 
late the  conduct  of  their  agents  as  it  has  to  regulate  the  cor- 
jwrations  themselves.  It  would  be  preposterous  to  say  that 
the  legislature  could,  in  the  exercise  of  its  legitimate  author- 
ity, regulate  these  corporations  and  prescribe  the  terms  under 
which  they  may  exist  and  do  business,  and  yet  could  not  by 

"  Pooplp  V.  Formosa.  IHl  N.  Y.  478;  Gl  Hun  fN.  Y.).  272;  43  N.  Y. 
St.  Rep.  G54;  40  N.  Y.  St.  Rep.  SGI;  30  N.  E.  Kep.  492. 
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similar  laws  regulate  and  control  the  conduct  of  tlieir  agents. 
....  The  fact  that  this  company  was  a  foreign  corporation 
can  make  no  difference.  "When  it  comes  into  this  state  by 
comity  to  do  its  business  here  through  its  agents,  it  must  obey 
our  laws  and  conf'orm  to  our  public  policy,  and  if  they  are  un- 
willing to  do  so,  they  must  keep  out  of  the  state."  ^'^ 

§  1093.  Premium  to  Cover  Additional  Risks — Aug- 
mentation or  Diminution  of  Premium. — An  insurance  may 
be  effected  at  a  nominal  rate  per  cent,  the  policy  to  cover  such 
other  risks  as  may  be  approved  and  indorsed  thereon,  the  pre- 
mium on  each  risk  to  be  fixed  at  the  time  of  indorsement,  with- 
.^dditions  and  reductions  to  conform  to  the  company's  rates 
when  the  time  of  sailing  and  character  of  the  vessel  shall  be- 
come known  ;^^  or,  in  case  of  an  insurance  on  a  vessel  for  a 
certain  time,  "as  interest  shall  appear,"  the  premium  may  be 
augmented  or  diminished  according  to  the  actual  cargo  on 
board  from  time  to  time  during  the  period  covered.^^  And  in 
cases  of  fire  risks,  the  policy  may  provide  for  an  additional 
premium  if  the  premises  are  used  for  certain  purposes,  or  if 
certain  prohibited  articles  are  kept.^°  So  in  life  policies  addi- 
tional risks  are  taken  upon  payment  of  an  additional  pre- 
mium.    But  where  the  additional  risk  was  accepted    by  the 

*'  Id.  482-84.  Opinion  of  Earl.  C.  J.  As  to  right  to  rescind  a  con- 
tract in  case  of  refusal  to  allow  rebate,  see  Thompson  v.  New  York 
L,  Ins.  Co.,  21  Or.  46G;  28  Pac.  Rep.  623.  Neither  the  agent's  author- 
ity to  make  the  rebate  nor  a  ratification  by  the  company  was  estab- 
lished in  this  ease,  and  the  point  whether  the  premiums  could  be  re- 
covered was  considered.  New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S. 
30;  McKee  v.  Phoenix  Ins.  Co.,  28  Mo.  383;  75  Am.  Dec.  129;  Hedden 
v.  Griftin,  136  Mass.  229;  49  Am.  Rep.  25;  Fisher  v.  Hope  M.  L,  Ins. 
Co.,  69  N.  Y.  161;  Norton  v.  Gleason,  61  Vt.  474,  were  rno'ted,  but  it 
■was  deemed  "doubtful  whether  the  quesition  can  be  raised  under  the 
pleadings,"  per  Lord.  J.,  pp.  488-90.    See  sec.  329,  herein. 

»*  Rolker  v.  Great  Western  Ins.  Co..  2  Sweeny  (N.  Y.),  275.  See  1 
Phillips  on  Iinisurance.  3d  ed.,  sec.  502. 

•■^  Pollook  V.  Donaldson.  3  Dall.  (U.  S.)  510.  Emerigon  speaks  of  the 
custom  then  existing  in  France  to  stipulate  as  to  premium  augmen- 
tation or  reducible  in  times  of  war:  Emerigon  on  Insurance,  -Mere- 
dith's ed.  1850.  c.  iii,  soc.  2.  p.  57;  sees.  4,  5,  pp.  59-67. 

*>  See  O'Neill  v.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122,  where  the  policy 
was  conditioBod  to  be  void  if  the  building  was  used  for  any  purpose 
specified  in  certain  annexed  special  rates  of  insurance. 
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insurer,  "upon  the  prior  payment  any  year  of  an  additional 
premium,"  and  one  such  additional  premium  was  paid,  the 
policy  was  held  to  be  forfeited  by  the  continuance  in  the  con- 
dition of  extra  risk  by  the  insured  for  more  than  the  term  for 
which  additional  premium  had  been  paid  without  payment  of 
another  additional  premium.'*-^  In  a  case  in  K'ew  York  of 
the  character  of  that  first  instanced,  the  company  refused  to 
approve  or  indorse  the  risk  on  application,  and  an  action  was 
brought  to  recover  the  loss.  The  an3wer  set  up  a  counter- 
claim to  the  demand  for  a  premium  on  the  risk.  In  support 
thereof  it  was  endeavored  to  prove  a  parol  agreement  at  the 
time  of  effecting  the  policy;  that  under  the  circumstances, 
had  they  been  known,  no  prudent  insurer  would  have  assumed 
the  risk,  and  such  evidence  was  held  inadmissible,  as  was  also 
evidence  of  what  would  have  been  a  fair  and  usual  rate  of 
pre/mium  under  the  circumstances,  or  the  market  rate,  and 
that  no  rate  in  use  was  applicable  to  the  risk.'*'-^ 

SUBDIV.  IT.     Premhtms — Paymevt.  Forfeiture,  and  Tender — Liens. 

§  1097.  Payment  of  Premium — Geuerally. — The  pre- 
mium being  the  cost  or  price  of  the  insurance,  and  of  the  es- 
sence of  the  contract,  it  is  necessary  that  it  be  paid  in  accord- 
ance with  the  terms  and  stijjulations  thereof,  or  that  a  lia- 
bility should  attach  therefor,  even  though  the  actual  pa^anent 
be  postponed.'*^  Credit  is  usually  given  on  marine  insurance, 
the  premium  being  generally  paid  by  a  note,  and  the  policy 
conditioned  that  the  amount  of  the  note  shall  if  unpaid  be 
deducted  in  case  of  loss.  The  premium  may  be  payable  in 
one  sum,  or,  as  in  case  of  life  risks,  in  one  entire  sum  or  a 
succession  of  periodi^'al  instalhnents  due  annually  or  other- 
wise, as  agreed,  in  which  case  the  nonpayment  of  such  install- 
ments at  the  specified  times  will  or  will  not  forfeit  the  policy 
according  to  circumstances  and  the  exact  stipulation  of  the 
contract.  There  are  many  exceptions  which  justify  a  depart- 
ure from  the  rule  requiring  payment  Avhen  due.     Thus,  usage, 

**  See  Ayi-e  v.  New  England  Mut.  L.  Ins.  Co..  109  Mass.  430. 

*'-  Kolker  v.  Great  Western  Ins.  Co..  2  Sweeny  fN.  Y.),  275. 

"  Decring's  Annot.  Civ.  Code  Cal..  sec.  2616,  provides  that  tlie 
Insurer  is  entitled  to  the  payment  of  the  premium  as  soon  as  the 
thing  insured  is  exposed  to  the  peril  insured  against. 
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custom,  or  a  course  of  dealing  between  the  parties,  the  stipula- 
tions of  the  contract  itself,  a  -waiver,  or  circumstances  may 
warrant  a  delay  in  payment ;  or  nonforfeiture  may  be  provided 
for  by  statute  or  by  the  policy;  or  a  note  may  be  accepted  for 
the  premium  with  no  proviso  for  forfeiture  in  case  of  its  non- 
payment at  maturity.  By  practice  the  payment  should  be  in 
money  or  cash,  but  it  may  be,  and  frequently  is,  stipulated  or 
agreed  otherwise,  as  in  marine  risks  or  mutual  companies, 
where  premium  notes  are  taken,  and  in  fact  any  mode  of 
payment  agreed  upon  by  the  parties  and  accepted  as  sufficient 
is  good  and  valid,  although  the  policy  provide  otherwise,  and 
this  rule  applies  to  the  agent  of  the  insurer,  who  has  the  requi- 
site authority  to  so  act;"*^  for  the  parties  may  make  any  agree- 
ment which  does  not  violate  the  essence  of  the  contract  nor 
prohibitory  enactments.^^  Thus,  credit  may  be  given  or  pay- 
ment be  made  by  check,  by  note,  by  an  order  on  third  per- 
sons, or  in  depreciated  funds,  or  the  contract  may  be  com- 
pleted and  the  company  bound,  even  though  no  cash  or  note 
be  given  for  the  premium  nor  the  policy  delivered.*^  It  is 
well  settled  that  an  insurance  company  may  make  a  valid  con- 
ti'act  by  itself  or  its  authorized  agent,  without  exacting  pay- 
ment of  the  premium.^^  TTe  have  considered  in  another  part 
of  the  work  the  question  of  prepayment  of  premiums,  and 
whether  payment  is  necessary  to  complete  the  contract.^^ 

**  Mr.  May  says:  "When  no  special  mode  of  payment  is  stipulated 
for,  any  mode  of  payment  which  is  accepted  without  objection  on  the 
part  of  the  insurers  or  their  agent  wiU  suffice":  2  May  on  Insurance, 
3d  ed.,  sec.  345.  Whether  this  learned  writer  intended  by  the  words 
"when  no  special  mode  of  payment  is  stipulated"  to  limit  the  general 
rule,  or  the  words  were  inserted  merely  by  reason  of  the  word 
"agent,"  is  not  apparent;  probably  the  latttr  was  intended,  as  the 
rule  above  gnven  by  us  in  the  text  is  fully  supported  by  the  authori- 
ties. There  is  no  doubt  as  to  the  right  of  the  comi>any  to  waive  such 
stipulation. 

«  Beadle  v.  Chenango  Co.  Mut.  Ins.  Co.,  3  Hill  fN.  Y.),  *161.  This 
also  accords  with  the  rule  early  stated  by  Emerigon  on  Insurance, 
Meredith's  ed.  1850,  c.  iii.  sec.  C.  p.  <i8. 

**  Warren  v.  Oc-ean  Ins.  Co..  10  Me.  439.  See  the  preceding  and  fol- 
lowing secftions  in  this  chapter  for  authorities  covering  the  above 
general  propositions. 

«  Boehm  v.  WUliamsburgh  Ins.  Co.,  35  N.  Y.  131;  Goit  v.  National 
Prot.  Ins.  Co..  25  Barb.  (N.  Y.)  189. 

*^  Sees.  70-73,  herein. 
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§    1098.      No    Forfeiture  for  Nonpayment   of    Annual 
Premium  Unless  so  Agreed — AVbetlier  Premium  or  Debt. 

in  life  risks  the  nonpayment  of  the  annual  premium  when  due 
will  not  operate  to  effect  a  forfeiture,  unless  it  is  so  agreed,  or 
unless  payment  is  made  a  condition  precedent  to  the  continu- 
ance of  the  contract.  In  such  case  tlie  company  is  liable  in  case 
of  loss,  and  it  is  held  that  the  annual  payment  must  be  enforced 
by  action  as  a  debt.  If  the  first  premium  is  not  paid,  and  the 
risk  has  attached,  it  is  a  debt  oollectible  as  such.  But  if  the 
annual  premiums  be  made  payable  in  advance,  they  are  not 
a  debt,  although  the  premiimi  may  in  some  cases  be  enforce- 
able as  a  debt  by  the  insurer,  independent  of  the  forfeiture.^" 
Thus  it  is  said:  "It  (the  company)  could  not  have  sued  and 
recovered  from  him  that  or  any  subsequent  year's  premium, 
its  remedy  was  provided  against  the  insured  by  the  forfeiture 
of  all  his  moneys  previously  paid  and  rights  under  the  policy." 

^»  AYoodfin  V.  Ashville  Mut.  Ins.  Ck).,  6  Jones  Law  (N.  C).  558.  It 
w^as  held  in  a  policy  on  the  life  of  a  slave  that  it  did  not  require  pay- 
ment of  the  annual  installment,  as  condition  of  liability  of  the  In- 
surer; that  failure  to  pay  did  not  forfeit  the  right  to  insurance  money 
for  a  lass:  Worthington  v.  Charter  Oak  L.  Ins.  Co.,  41  Conn.  372;  19 
Am.  Rep.  495.  The  company's  liability  for  loss  was  conditioned  in  the 
policy  upon  payment  of  annual  premiums,  and  it  was  held  that  sueli 
payment  was  a  condition  precedent  to  the  company's  liability;  that 
the  payment  of  the  first  premium  entitled  the  assured  to  insurance  for 
the  following  year,  with  his  option  to  make  further  payments  and  re- 
ceive corresponding  insurance;  but  that  there  was  no  obligation  to 
make  further  payments  of  premiums— that  they  did  not  in  any  sense 
constiitute  a  debt.  American  Ins.  Co.  v.  Klink,  65  Mo.  78,  was  a  case 
wliere  the  failure  to  pay  any  inst<allment  on  a  premium  note  when 
due  suspended  the  policy  during  the  default,  but  where  a  payment  of 
the  note,  wliether  voluntary  or  enforced,  revived  the  policy,  and  the 
company  was  enti't.led  to  recover  the  full  amount  of  the  note  under 
the  cbarter,  the  whole  note  became  due  upon  failure  to  pay  any  in- 
stallment: Ivansas  Tro-t.  Union  v.  White.  36  Kan.  700.  There  was  no 
stipulation  in  this  case  that  the  failure  to  pay  when  due  a  note  given 
for  membership  should  avoid  the  policy,  and  after  the  note  became 
due,  the  time  for  payment  was  extended,  and  it  was  held  that  there 
uas  no  forfeiture  for  nonp^ayment  when  first  due:  Goodwin  v.  Mass- 
nchusetts  Mut.  L.  Ins.  Co.,  73  N.  Y.  480.  Here  the  policy  stipulated 
for  forfeiture  in  case  of  nonpayment  of  the  premium  or  note  when 
due,  and  providing  for  ascertaining  the  net  value  of  the  policy.  The 
statute  provided  for  the  continuance  and  validity  of  the  policy  for  a 
limited  p'_n-iod  after  failure  to  pay  the  premium,  and  for  ascertaining 


§   1098  THE    PREMIUM.  1196 

In  this  case  the  premium  was  payable  eacli  year  in  advance, 
or  the  policy  was  to  be  forfeited.^"  There  is,  however,  a 
distinction  between  a  premium  and  a  debt  in  cases  where  the 
policy  stipulates  that  it  be  forfeited  if  the  premium  is  not 
paid.  The  premium  as  it  becomes  due  is  not  a  debt.  The 
fact  that  it  is  payable  annually  or  semiannually,  or  at  any 
other  stipulated  time,  doe^  not  of  itself  constitute  a  prom- 
ise to  pay,  either  express  or  implied.  In  case  of  nonpayment, 
the  policy  is  forfeited,  except  so  far  as  the  forfeiture  may  be 
saved  by  agreement,  by  waiver,  estoppel,  or  by  statute.  The 
payment  of  the  premium  is  entirely  optional,  while  a  debt  may 
be  enforced  at  law,  and  the  fact  that  the  premium  is  agreed  to 
be  paid  is  without  force  in  the  absence  of  an  unqualified  and 
absolute  agreement  to  pay  a  specified  sum  at  some  certain  time. 
In  the  ordinary  policy  there  is  no  promise  to  pay,  but  it  is 
optional  with  the  insured  whether  he  will  continue  the  policy 
or  forfeit  it.  If,  under  such  policy,  he  ceases  to  pay  at  the  end 
of  a  specified  period,  the  policy  determines,  and  the  insured 
has  no  further  claim,  except  such  as  a  statute  for  nonforfeiture 
or  some  agreement,  waiver,  or  estoppel  may  give,  and  in  such 
cases  he  has  an  option  to  avail  himself  thereof  or  not.  But 
in  case  the  policy  attaches  and  the  premium  is  earned,  and  the 
risk  carried  on  the  strength  of  a  credit  arising  either  expressly 
or  impliedly,  or  if  a  note  or  other  binding  obligation  is  given 
acknowledging  an  indebtedness,  and  binding  the  insured  to 
pay,  an  enforceable  debt  exists.^-^  So  the  contract  may  pro- 
vide for  liability  after  forfeiture.^^ 

what  that  period  was  to  be,  and  also  that  "after  deducting  from  such 
net  value  any  indebtedness  to  the  company  or  notes  held  by  the  com- 
pany agtainst  insured,"  and  it  was  .held  that  unpaid  premiums  were 
not  an  indebtedness  within  the  meaning  of  the  statute,  and  could  not 
be  deducted  from  the  net  value  of  the  policy  in  determining  the 
amouiut  of  premium  for  temporary  insurance. 

^  Mu-tual  B.  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240;  afBrming  2  Cin. 
Sup.  Ct.  Ttep.  321,  per  the  court.  See  next  section.  See  sections  as  to 
liability  oti  premium  note  and  assessment  after  forfeiture. 

"  Goodwin  v.  Massachusetts  Mut.  etc.  Ins.  Co.,  73  N.  Y.  780,  and 
see  cases  cited  by  counsiel  in  this  case;  Worthincton  v.  Charter  Oak 
Ins.  Co.,  41  Conn.  416.     See  cases  under  first  noite  in  this  section. 

"  See  0.  xxxii,  herein,  as  to  assessments. 
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§   1099.      Whether  Payment  Condition  Precedent.— Ill 

contracts  of  marine  and  fire  insurance  the  payment  of  the  pre- 
mium is  not  generally  made  a  condition  precedent  to  the  valid- 
ity of  the  contract.  But  in  contracts  of  life  insurance,  pro- 
viding for  the  payment  of  premiums  after  the  first  in  periodi- 
cal installments,  it  is,  as  a  rule,  provided  that  nonpayment  of 
the  premium  when  due  shall  effect  a  forfeiture.  The  contract 
is  absolute  on  the  part  of  the  insurer,  conditioned  on  the  pay- 
ment of  the  premium.  It  is  optionial  with  the  assured  whether 
he  will  continue  to  pay  and  keep  his  contract  in  force  or  not. 
If  he  ceases  to  perform  his  part  of  the  contract,  it  is  ended, 
although,  as  stated  in  the  last  section,  the  premium  or  assess- 
ments may  in  some  cases  be  collected  even  after  forfeiture. 
Therefore,  where  a  life  policy  provides  that  it  may  be  con- 
tinued in  force  provided  the  premiums  be  thereafter  paid  on 
or  before  a  specified  day's  payment,  it  is  generally  held  to  be  a 
condition  precedent  to  the  continuance  of  the  contract;  ^^  but 
it  is  not  a  condition  precedent  unless  so  provided.^^  And  it  is 
declared  in  a  New  Jersey  case  to  be  a  condition  sui  generis, 
and  not  of  the  nature  of  a  condition  precedent  to  the  vesting 
of  a  right;  ^^  while  in  a  United  States  case  it  is  declared  to  be 
a  condition  subsequent.^^  In  mutual  companies  it  is  requisite 
that  all  premiums  be  paid  promptly  when  due,  or  their  pay- 
ment sufficiently  secured  In  order  to  insure  the  permanency 
and  stability  of  the  company,  and,  as  a  necessary  consequence, 
the  better  protection  of  the  insured.  Therefore  the  clause  pro- 
viding for  prompt  payment,  when  due,  of  such  premium  or  a 
forfeiture  of  the  policy  is  of  the  substance  of  the  contract,  and 
to  warrant  a  continuance  of  the  interest  of  the  assured  in  the 
funds  out  of  which  the  losses  are  to  be  paid,  a  strict  compli- 


"  Howell  V.  Knickerbocker  L.  Ins.  Co.,  44  N.  Y.  270;  10  Abb.  Tr.  (N, 
y.)  217;  3  Rob.  232;  Worthiugton  v.  Charter  Oak  L.  Ins.  Co.,  41  Conn. 
399,  per  the  court;  Hudson  v.  Knickerbocker  L.  Ins.  Co.,  28  N.  J.  Eq. 
167.  See  Insurance  Co.  v.  Twining.  12  Kan.  47.");  ISFntunl  L.  Ins.  Co. 
V.  French.  30  Ohio  St.  240;  2  Cin.  Sup.  Ct.  Kep.  821,  per  AVright,  J. 

"  See  last  section. 

"  Mutual  etc.  Ins.  Co.  v.  Hillynrd.  37  N.  .1.  L.  -14. 

"  New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S.  24,  30,  per  Bradley,  J. 
And  see  sec.  1102,  herein. 
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ance  with  the  assumed  obligations  of  the  assured  to  contributr 
to  them  is  necessitated,^* 

§   1100.     Conditions  as  to  Payment  of  Premium  Valid. 

Conditions  in  policies  as  to  forfeiture  for  nonpayment  of  pre- 
mium on  a  specified  day  or  within  a  specified  time  are  valid 
and  enforceable.^^  Thus,  a  stipulation  in  a  fire  policy  provid- 
ing that  unless  the  premium  is  paid  within  a  certain  time  the 
insurer  shall  be  discharged,  is  valid,  and  a  demand  of  per- 
formance by  the  company  is  not  required  before  cancellation.'*^ 
Emerigon  says  that  an  agreement  is  la^vf  ul  that  the  premium 
shall  be  paid  at  certain  specified  times  in  advance,  and  that  the 
insurance  shall  be  rescinded  if  the  premium  is  not  paid  at  the 
agreed  upon  time.®'* 

§  1101.  "Whether  Contract  Entire  When  Premium  En- 
tire.— Although  the  subject  of  insurance  consists  of  several  dis- 
tinct and  wholly  independent  items,  the  contract  is  neverfclieless 
entire  if  the  premium  is  paid  in  gross,  or  is  single  and  entire  f^ 
and  where  the  premium  is  a  gross  sum,  the  contract  is  not  sev- 
erable, though  the  amount  of  insurance  on  the  different  items 
is  fixed  in  the  policy,^^  or  separate;  ^^  nor,  as  a  general  rule, 
though  the  voyage  consists  of  several  passages,®*  nor  though 
the  property  is  separately  valued  and  a  gross  premium  paid.®'^ 

»'  See  argument  of  Gholson,  J.,  in  Robert  v.  N.  E.  Mut.  L.  Ins.  Co. 
1  Disn.  (Ohio)  355;  argument  of  Storer,  J.,  2  Disn.  (Ohio)  106. 

»*  Watrous  v.  Mississippi  Valley  Ins.  Co.,  35  Iowa,  582. 

"  Redfield  v.  Patterson  F.  Ins.  Co.,  6  Abb.  N.  C.  (N.  Y.)  456. 

«•  Emerigon  on  Insurainee,  Mereditli's  ed.  1850,  c.  iii,  sec.  7,  p.  71. 
See,  also,  Equitable  Ins.  Co.  v.  McLennan  (Tenn.),  6  Ins.  L.  J.  124. 
See  see.  1097,  herein. 

"  Bowman  v.  Franldin  F.  Ins.  Co..  40  Md.  620;  Gottsman  v.  Penn- 
sylvania Ins.  Co.,  56  Pa.  St.  210;  94  Am.  Dec.  55;  Lovejoy  v.  Augusta 
Ins.  Co.,  45  Me.  472;  McQueeny  v.  Phoenix  Ins.  Co.,  52  Arlv.  257;  12 
S.  W.  Rep.  49S;  5  L.  R.  Annot.  744;  Trustees  F.  Assn.  v.  Williamson, 
26  Pa.  St.  196. 

"^  Carver  v.  Hawlieye  Ins.  Co.,  69  Iowa,  202. 

'°  McGowian  v.  People's  Mut.  F.  Ins.  Co.,  54  Vt.  211;  41  Am.  Rep. 
843. 

"  BermoTi  v.  Woodbridge,  2  Doug.  781.  See  c.  xxxv,  herein,  as  to 
return  of  preminra. 

""  Barnes  v.  Union  etc.  Ins.  Co.,  51  Me.  110;  Trustees  F.  Assn.  v. 
Williamson,  26  Pa.  St.  196. 
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But  the  contract  lias  been  held  severable  where  tbere  arc  dis- 
tinct items  at  ditferent  rates,  or  even  wliei-e  the  premium  has 
been  in  gross,  or  single  and  entire,  and  in  such  case  the  whole 
policy  is  declared  not  forfeited  by  a  breach  of  warranty  or 
condition,  but  that  such  breach  affects  that  portion  only  of  the 
property  to  which  it  relates. *^^  There  is,  however,  an  apparent 
conflict  on  this  question,  and  it  will  be  more  fully  considered 
hereafter. 

§  1102.  Whether  Life  Cou  tract  Entire  or  from  Year 
to  Year. — It  is  said  that  a  contract  of  life  insurance 
wherein  the  premiums  are  payable  annually,  subject  to  for- 
feiture for  nonpayment  thereof,  is  merely  an  insurance  for  a 
single  year  with  a  right  to  continue  the  same.^^  So  in  a  Penn- 
sylvania case  it  is  declared  that  a  policy  of  life  insurance  is 
really  a  contract  for  an  insurance  for  one  year,  in  considera- 
tion of  an  advance  premium,  with  the  fight  of  the  assured  to 
continue  it  from  year  to  year  upon  payment  of  the  premium 
as  stipulated,  and  that  the  assured  is  not  bound  to  pay  anything, 
and  may  drop  his  policy  at  the  end  of  any  one  yeai-.^^  So  in 
a  Georgia  case  it  is  held  to  be  a  contract  from  year  to  year 
only;  ^^  and  in  another  case  in  the  same  state  the  court  sa'ys: 
^'The  contract  is  from  year  to  year,  and  dependent  for  its  con- 
tinuance upon  the  payment  of  the  premium"  on  or  before  the 
day  stipulated.  "This  is  necessarily  the  duration  of  the  con- 
tract, because  of  the  express  declaration  that  if  the  premium 
is  not  paid  on  or  before  that  day  in  every  year,  the  company 
shall  not  be  liable,  and  the  policy  shall  cease  and  determine."  '^'^ 
But  in  a  case  in  the  United  States  supreme  court  it  is  declared 
that  a  policy  of  life  insurance  which  stipulates  for  the  payment 

««  MPTvill  V.  Ajrrieultural  Ins.  Co.,  7.*^  N.  Y.  459;  20  Am.  Rep.  184: 
Clark  V.  N.  E.  Mut.  F.  Ins.  Co..  6  Cnsli.  (Mass.)  342:  Sclmster  v. 
Dutchess  Co.  Ins.  Co.,  102  N.  Y.  260;  Hartford  F.  Ins.  Co.  v.  Walsh, 
54  111.  104;  5  Am.  Rep.  115. 

"  Worthington  v.  Chajrter  Oak  I..  Ins.  Co..  41  Conn.  .'^90.  per  Car- 
T)onter.  .T.;  Miitnal  B.  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240;  affirming 
2  Oin.  Sup.  Ct.  .521,  per  Wright.  .T. 

««  Mutual  L.  Ins.  Co.  v.  Girard  Ij.  Ins.  Co..  100  Pa.  St.  172,  180. 

••  Iiillard  v.  Manhnttan  L.  Ins.  Co..  44  Ga.  119. 

«  Mutual  B.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534. 
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of  an  annual  premium  by  the  assured,  witli  a  condition  to  be 
void  on  nonpayment,  is  not  an  insurance  from  year  to  year  like 
a  common  tire  policy,  but  the  premium  constitutes  an  annuity, 
the  whole  of  which  is  tlie  consideration  for  the  entire  assur- 
ance for  life,  and  the  condition  is  a  condition  subsequent,  mak- 
ing by  its  nonperformance  the  policy  voidJ-"-  So  in  Tennessee 
it  is  held  an  entire  conta-act  of  insurance  for  life  subject  only 
to  discontinuance  or  forfeiture,  not  merely  a  contract  from 
year  to  year,  and  therefore,  if  no  consideration  fonns  the  basis 
thereof,  representations  by  the  officei-s  of  the  company  subse- 
quent to  the  original  contract  would  not  be  bindingJ^  So  the 
renewal  of  a  policy  without  any  new  application  rests  upon  the 
same  basis  as  the  original  contract,''^^  and  a  receipt  given  for 
the  annual  premium,  and  which  recites  that  the  policy  is  con- 
tinued for  another  year,  does  not  constitute  a  new  contract, 
but  merely  continues  in  force  the  old  oneJ^  It  is  also  held  in 
a  recent  case  in  New  York  that  where  a  society  promises  to  re- 
new and  extend  the  insurance  each  successive  year  provided 
that  certain  mortuary  premiums,  etc.,  be  paid,  that  the 
insurance  is  for  life,  conditioned  only  that  the  assured 
pay  the  premiums  as  stipulated/^  So  in  another  case  in  that 
state  it  is  held  that  in  a  stock  company  the  annual  payment 
is  not  for  a  year's  insurance  only,  but  that  an  agreement  ex- 
ists that  the  company  will  keep  the  policy  in  force  and  receive 
subsequent  premiums  as  they  become  due,  and  will  observe 
in  tliis  respect  their  contract  obligations  under  the  act  creat- 
ing the  company;  that  it  will  also  keep  on  hand  the  necessary 
funds  to  meet  such  obligations,  and,  in  case  of  insolvency,  it  - 

is  liable  in  damages  for  a  breach  of  its  contract  to  its  policy  B 

"  New  York  L.  Ins.  Co.  v.  Statham.  93  U.  S.  24.  30. 

"  Knickerbocker  L.  Ins.  Co.  v.  Heider,  8  Lea  (Tenn.)  488. 

"  Wit'lioi-al  V.  Maine  Ins.  Co.,  49  Me.  200. 

•<  Mutual  B.  L.  Ins.  Co.  v.  Robertson.  59  111.  123;  Pritcbard  v.  Mer- 
chants &  Tradesmen's  ISIut.  L.  Assur.  Soc,  3  Com.  B.,  N.  S.,  622,  per 
"NYiiUiams.  J. 

"  McDonirall  v.  Providence  Savins  L.  Assur.  Soc.  of  New  York  (N. 
Y  S.  C.  1892"l.  19  N.  Y.  Suptp.  481.  See.  also.  :Manhattan  L.  Ins.  Co. 
V.  "Warwick.  20  Gratt.  (Va.>  620:  Hodsdon  v.  Guardian  L.  In^.  Co..  97 
Mass.  144:  IMutnal  B.  L.  Ins.  Co.  v.  Hilliard.  37  N.  J.  444;  Willcutts  v. 
Nortliwesitern  Mut.  L.  Ins.  Co.,  81  Ind.  300. 
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holders."''  It  will  be  seen,  therefore,  that  the  authoritias  are 
not  unanimous  on  this  question.  There  is  much  force,  how- 
ever, in  the  argument  of  the  court  in  the  United  States  su- 
preme court  case  above  refen-ed  to  in  this  section,''^'^  where  it 
is  said  substantially  that  the  amount  of  the  premium  is  based 
upon  the  duration  of  human  life;  that  the  value  of  assurance 
for  one  year  on  a  man's  life,  when  young  and  healthy,  is  not 
the  same  as  when  he  is  old  and  decrepit;  and,  therefore,  the 
annual  premium  bears  no  relation  to  a  year's  insurance,  as  it 
is  not  computed  'on  that  basis. 

§  1103.  Failure  to  Pay  Premium  on  Day  Stipulated 
Forfeits. — Tf  the  policy  provides  that  the  premium  shall 
be  paid  on  or  before  a  stipulated  day  or  the  policy  shall  be- 
come forfeited  and  void,  or  that  the  company  shall  be  released 
from  all  liability,  time  becomes  of  the  very  essence  of  the  con- 
tract, and  a  failure  to  pay  as  agi^eed  determines  the  contract,^® 
unless  there  be  a  waiver  or  estoppel;  '^  and  so  even  if  the  pre- 
mium is  tendered  on  the  next  day.^°  Thus  it  is  said  by  the 
court  in  an  Ohio  case:  "I  had  never  supposed  that  there  could 
be  any  doubt  but  that  from  the  very  nature  of  the  contract 

'*  People  V.  Security  L.  lus.  Co.,  78  N.  Y.  114;  7  Abb.  N.  C.  (N.  Y.) 
198. 

"  New  York  L.  Ins.  Co.  v.  Stathcam,  93  U.  S.  24,  30,  et  seq. 

"  INIobile  L.  Ins.  Co.  v.  Purcett,  74  Ala.  487;  Bergson  v.  Builders' 
Ins.  Co.,  38  Cal.  541;  Phoenix  L.  Ins.  Co,  v.  Sheridan,  8  II.  L.  Cas.  745: 
affirming  1  El.  B.  &  E.  156;  Security  L.  Ins.  Co.  v.  Gober,  50  Ga.  404; 
Mutual  B.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  .534;  Alabama  Gold  L.  Ins.  Co.  v. 
Garmany.  74  Gq.  51 ;  Chicago  L.  Ins.  Co.  v.  Warner.  SO  111.  410;  Frank- 
lin L.  Ins.  Co.  V.  Sefton,  53  Ind.  380;  Williams  v.  W/ishingrton  L.  Ins. 
Co.,  31  Iowa,  541;  Knickerbocker  L.  Ins.  Co.  v.  Dietz,  52  Md.  16;  Shaw 
V.  Berkshire  L.  Ins.  Co..  103  Mass.  254;  Ayre  v.  New  England  Mut. 
L.  Ins.  Co..  109  Maiss.  430;  Ashbrook  v.  Phoenix  Mu-t.  L.  Ins.  Co.,  94 
Mo,  72;  3  Mo.  (L.  ed.)  907;  12  West.  Rep.  613;  Holly  v.  Metropolitan 
L.  Ins.  Co.,  105  N.  Y,  437;  Fowler  v.  Metropolitan  L.  Ins.  Co.,  26  X.  Y. 
St.  Rep.  770;  5  L.  R.  Anmot.  805;  22  N.  E.  Rep.  576;  Attorney  General 
V.  Continental  L.  Ins.  Co.,  93  N,  Y.  70;  Catoir  v.  Ameri'can  L.  I.  & 
Trust  Co.,  33  N.  Y.  487;  Robert  v.  N.  E.  Mut.  L.  Ins.  Co..  1  Disn. 
(Ohio)  .355;  2  Disn.  (Ohio)  106;  Ivellner  v.  Mutual  L.  Ins.  Co.  (U.  S.  C. 
<:!.  N.  J.),  43  Fed.  Rep.  023;  Klien  v.  New  York  L.  Ins.  Co.,  104  U.  S. 
88;  New  York  L.  Ins.  Co.  v.  Statham.  93  U.  S.  24, 
''"  See  c.  xxxiv,  herein,  on  premiums,  etc.,  waiver,  and  estoppel. 

"  Fowlor  V.  Metropoliitan  L.  Ins.  Co..  116  N.  Y.  3S9;  26  N.  Y.  St, 
Rep.  770;  5  L.  R.  Aunot.  805;  22  N,  E.  Rep.  576. 
Joyce,  Vol.  II.—  76 
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of  life  insurance  the  prompt  and  punctual  payment  of  tlie  pre- 
miums was  of  the  very  substance  of  the  contract."  ^^  It  is 
true  that  forfeitures  ai*e  odious  in  law,  and  will  be  enforced 
only  where  it  is  clear  that  the  parties  so  intended  by  tlie  stipu- 
lation,^^ but  nevertheless  contracts,  when  valid  and  not  against 
l^ublic  policy,  A\dll  be  enforced  as  made  by  the  parties.^^  So 
in  case  a  permission  to  navigate  as  mariner  or  officer  between 
certain  points  on  payment  of  an  additional  premium,  wliich  is 
paid  the  first  year,  tlie  failure  to  pay  such  premium  when  due 
the  second  year  avoids  the  policy.^  So  prompt  payment  of 
the  premium  is  necessaiy,  even  though  credit  has  been  given 
by  note ;  if  the  policy  is  so  conditioned,  payment  when  due  of 
the  note  is  requisite.**^  But  if  the  consideration  is  the  surren- 
der of  an  existing  policy,  the  fact  that  a  premium  is  due  and 
unpaid  on  such  prior  policy  is  immaterial  in  an  action  brought 
on  the  new  policy;^®  and  it  is  held  that  time  of  payment 
or  performance  is  not  of  the  essence  of  the  contract  where 
the  insurers  insert  a  memorandum  in  the  policy  that  if 
payment  is  accepted  after  the  stipulated  day,  it  shall  be  con- 
sidered an  act  of  grace  or  courtesy,  and  will  establish  no  prece- 
dent for  future  payment,  as  it  tends  to  warrant  the  belief  that 
payments  would  be  accepted  at  other  than  the  days  specified,^^ 

§  1104.  Equity  will  not  Relieve  from  Forfeiture  so 
Incurred. — In  case  the  premium  is  not  paid  when  due,  in 
•consequence  of  which  a  forfeiture  is  incurred  under  the  con- 
ditions of  the  contract,  equity  will  not  grant  relief.^  Thus  it 
is  said  in  an  Ohio  case:    "There  can  be  no  relief  in  case  of  its 

»'  Robert  v.  N.  E.  Mut.  L.  Ins.  Go.,  1  Disn.  (Ohio)  35-5,  per  Gbolffor, 
J.;  2  Disn.  (Ohio)  106,  per  Storer,  J. 

*-  Helme  v.  Philadelphia  L.  Ins.  Co.,  61  Pa.  St.  107,  per  Thompson, 
•C.  J. 

^  Alabama  Gold  L.  Ins.  Co.  v.  Thomas,  74  Ala.  .578. 

**  Ayre  v.  New  England  Mut.  E.  Ins.  Co.,  109  Mass.  430. 

»  Kobert  v.  N.  E.  Mut.  L.  Ins.  Co.,  1  Disn.  (Ohio)  335;  2  Disn.  (Ohio) 
106. 

*'  Kanticn<»r  v.  Pennsylvania  INIut.  E.  Ins.  Co.,  5  Mo.  App.  581. 

«■  Tiiompson  v.  :Mut.  E.  Ins.  Co.,  52  iNIo.  460. 

»*  Klein  v.  New  York  E.  Ins.  Co.,  104  U.  S.  8S:  Hellner  v.  Mutual  E. 
Ins.  Co.  iV.  S.  C.  C.  N.  .!.),  43  Fed.  Rep.  623;  Attorney  General  v.  Cod- 
tinenlal  L.  Ins.  Co.,  93  N.  Y.  70. 
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iiouj)ayment  on  tiie  day  specified.  The  contract  is  of  the  de- 
scriiDti'on  termed  'unilateraL'  To  have  it  continue  from  year 
to  year  is  in  the  nature  of  a  privilege  secured  by  the  agree- 
ment of  the  company.  It  may  be  waived  or  abandoned  by 
the  party,  and  the  company  has  no  right  to  thrust  it  upon  him 
without  his  consent  expressed  in  the  mode  and  at  the  time  ap- 
pointed, and  tlie  very  nature  of  the  business  of  the  company 
requires  that  they  should  know  at  the  time  whether  their  agree- 
ment is  to  continue.  The  pinnciple  upon  which  relief  has  been 
refused  in  the  case  of  a  privilege  of  purchase  fully  applies."  ^* 

§  1105.  Subsequently  Enacted  Nonforfeiture  Statute 
— Payment  of  Premiums  into  Court. — It  is  held  in  Massa- 
chusetts that  a  statute  passed  subsequently  to  the  issue  of  the 
policy,  and  which  provides  for  nonforfeiture,  cannot  be  invoked 
to  aid  the  assured  in  case  of  such  forfeiture,  although  a  certifi- 
cate of  receipt  of  annual  premiums  has  been  given  since  the 
passage  of  the  act.^''  So  a  statutory  enactment  providing  for 
the  payment  by  the  company  into  court  of  premiums  as  a  con- 
<iition  to  defending  an  action  on  the  ground  of  misrepresenta- 
tions, cannot  apply  to  a  policy  issued  prior  to  such  enact- 
ment.^^ And  an  act  for  the  incorporation  of  fire  insurance 
companies  which  makes  a  personal  demand  necessary  to  a  re- 
covery of  the  amount  of  a  premium  note,  as  a  penalty  for  neg- 
lecting to  pay  'assessments  thereon,  does  not  affect  notes  given 
before  the  enactment  of  the  statute.*^^ 

§  1106.  No  Notice  or  Formal  Declaration  of  For- 
feiture Necessary.^"* — If  there  is  an  express  provision  for  for- 
feiture in  case  of  nonpa^onent  of  the  premium  on  or  before  a 
specified  day,  and  the  time  expires  without  payment  or  valid 

•"  Robert  v.  X.  E.  Mint.  L.  Ins.  Co.,  1  Disn.  (Ohio)  3.j5,  per  the  court; 
s.  c.  2  Dlsn.  (Ohio)  1065. 

"•  Shaw  V.  Berlvshire  L.  las.  Co.,  103  INIa.'ss.  2."4;  Mass.  Stats.  ISGl, 
<?.  ISO;  Smith  v.  Mutual  L.  Ins.  Co.,  5  Fed.  Rep.  582. 

"  Linz  V.  Mas^Tchnsetts  Ins.  Co..  8  Mo.  App.  303. 

•*  Sands  v.  Lilienthnl,  40  N.  Y.  541,  under  N.  Y.  Daws,  18.^3.  c.  400; 
rrnonled,  c.  GOO,  art.  10,  sec.  290;  Laws  N.  Y.,  Hamilton's  Stat.  Ilev. 
p.  122. 

•"i  See  sees.  1302-1334,  herein. 
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excuse  for  nonpayment,  the  policy  tliereupon  becomes  abso- 
lutely void  at  once,  without  notice  of  forfeiture  or  any  action 
on  the  part  of  the  company;  ^^  nor  need  a  formal  declaration 
of  forfeiture  for  nonpayment  of  premiums  when  due  be  de- 
clared by  the  company  whon  the  jDolicy  stipulates  for  for- 
feiture for  such  nonpayment;  '^'^  nor  is  it  necessary  for  the 
company  to  make  a  declaration  of  forfeiture  on  its  books.^"* 

§  1107.  Premium  Payable  on  Demand. — If  the  premium 
is  payable  on  demand,  a  demand  is  a  condition  precedent  to 
forfeiture.^ 

§  1108.  Forfeiture  for  Nonpayment  of  Installments 
of  Premium  when  Due. — If  the  stipulation  is  that  the  an- 
nual premium  shall  be  paid  quarterly  in  advance  upon  speci- 
fied days  or  the  policy  shall  be  forfeited,  the  party  will  be 
held  strictly  to  the  performance  of  such  condition;  and  the 
contract  will  be  determined  by  nonpayment  as  stipulated,^^ 
unless  such  condition  is  legally  modified  by  the  company.^^ 
And  this  is  so  even  though  it  be  subsequently  f>rovided  in  the 
contract  that  the  payments  for  the  year's  insurance  shall  be 
known  as  the  premium,  and  shall  be  due  in  advance  at  the  com- 
mencement of  eacih  year;  ^^  and  the  rule  obtains  although  the 
policy  stipulates  that  if  the  assured  shall  pay  the  annual  pre- 
mium when  due,  the  company  shall  be  liable,  and  also  that  if 
the  whole  of  the  quarterly  premium  shall  not  have  been  paid 
when  the  assured  dies,  the  company  may  deduct  the  whole  un- 

"  Attorney  General  v.  Continental  L.  Ins.  Co..  93  N.  Y.  70;  Moses  v. 
Brooklyn  L.  Ins.  Co.,  50  Ga.  196;  Roetmer  v.  Knickerbocker  L.  Ins. 
Co.,  63  N.  Y.  160. 

"  United  States  L.  Ins.  Co.  v.  Ross,  1.59  111.  476;  42  N.  E.  Rep.  859. 
But    see  e.  xxxiv,  herein. 

^  Ashbrook  v.  Pli'ienix  Miiit.  L.  Ins.  Co.,  94  Mo.  72;  3  Mo.  (L.  ed.) 
907;  12  West.  Rep.  613.    But  see  c.  xxxiv,  herein. 

"•  Pulling  V.  Travelers'  Ins.  Co.,  55  111.  App.  452. 

•"  Werner  v.  Metropolitan  L.  Ins.  Co.,  11  Daly  (X.  Y.).  176;  Oatoir  v. 
American  etc.  Ins.  Co..  33  N.  J.  L.  (4  Yroom)  487:  Sheriden  v.  Phce- 
mix  I..  Assur.  Co.,  8  H.  L.  Cas.  745;  affirming  1  El.  B.  i^-  E.  156;  Want 
V,  Blunt,  12  East.  183.    But  see  c.  xxxiv,  herein. 

"  Catoir  v.  American  etc.  Ins.  Co..  33  N.  J.  E.  (4  Yroom)  487. 

••  Werner  v.  Metropolitan  L.  Ins.  Co.,  11  Daly  (N.  Y.),  176 
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paid  balance  of  that  year's  premium  from  tlie  amount  of  the 
policy. •^''^  So  in  case  a  note  for  the  premium  is  payable  in 
installments,  it  is  declared  that  upon  the  nonpayment  of  an 
installment  it  is  an  overdue  obligation  given  for  the  premium 
to  the  extent  of  that  payment  on  the  note,  where  the  policy 
and  note  both  provide  for  forfeiture  of  the  policy  in  case  of 
nonpayment  of  said  note,  and  this  was  so  held  even  though 
the  premium  was  an  annual  one.-^^-*^  But  if  the  policy  provides 
for  nonliability  of  the  company  if  a  loss  occurs  while  the  pre- 
mium note  is  wholly  or  in  part  past  due  and  unpaid,  nonpay- 
ment operates  in  such  case  to  effect  a  suspension.^ ^^  Other 
cases  hold  that  the  nonpayment  of  an  installment  on  such  note 
incurs  a  forfeiture. •^*^'^  In  all  cases,  however,  of  this  or  like 
character  the  intention  of  the  pai-ties,  as  derived  from  a  fair 
and  reasonable  construction  of  the  entire  contract,  must  be 
carried  out .  as  near  as  possible,  consideration  being  given  to 
the  principle  that  courts  do  not  favor  forfeitures,  and  also  to 
the  other  principle  that  stipulations  in  regard  to  the  payment 
of  the  premium  are  of  the  substance  of  the  contract  when 
made  upon  an  adequate  consideration.^^* 

§  1109.  Company  may  Extend  Time  of  Payment  of 
Premium. — Inasmuch  as  the  strict  performance  of  the  condi- 
tion for  the  pajTnent  of  the  premium  at  the  day  specified  is  for 
the  benefit  of  the  company,  it  is  ojitional  with  it  whether  per- 
formance be  strictly  insisted  on  and  the  policy  determined,  or 
whether  the  time  for  payment  be  extended,  and  such  stipula- 
tion may  be  suspended  the  same  as  clauses  for  performance  in 
any  other  contract,  and  this  may  be  done  by  the  authorized 


*"•  Sherlden  v.  Phoenix  L.  Assnr,  Oo.,  8  H.  L.  Cas.  745;  affirming  1 
El.  B.  &  E.  150. 

""  Fitt  V.  Berksbire  L.  Ins.  Co.,  100  Mass.  500;  citing  Vinton  v. 
Klnc.  4  Allen  (Mass.),  562.     See  c.  xxxi,  herein. 

""  Garlicli  v.  Mississippi  Valley  Ins.  Co.,  44  Iowa,  5.53. 

""  See  Yost  v.  American  Ins.  Co.,  39  Mich.  531.  And  see  further  on 
this  point  of  nonpayment  of  installments  on  premium  note,  e.  xxxl, 
herein. 

"*  See  arcwment  of  the  court  in  Pitt  v.  Berksihire  L.  Ins.  Co.,  100 
Mass.  500;  American  Ins.  Co.  v.  Story,  41  Mich.  385. 
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agent  of  the  compauy  as  well  as  by  the  company  itself.^*^'"  So 
although  the  premium  be  payable  quarterly  on  specified  days, 
it  may  be  subsequently  agreed  by  parol  that  the  payment  be 
made  at  any  time  thereafter  within  a  limited  number  of 
days,  and  such  agTeement  does  not  conflict  with  the  written 
contract,^ °^  and  such  extension  of  time  of  payment  may  arise 
as  well  impliedly  as  from  an  express  agreement,  or  prompt 
payment  may  be  waived  or  the  company  estopjDed  to  insist 
upon  forfeiture,^ °'^  but  the  extension  of  time  of  payment  may 
be  conditional,  as  in  case  that  the  premium  be  paid  during  the 
life  of  the  assured,  or  that  he  is  in  good  health.^  °^ 

§  1110.  Extension  of  Time  of  Payment — Computation 
of  Time. — If  the  time  of  payment  be  extended  a  certain 
number  of  days  after  the  premium  actually  becomes  due,  in 
computing  the  time  covered  by  the  extension  the  day  on  which 
the  premium  fell  due  is  excluded  from  the  comjDutation.^'^'^ 

§  1111.  Acceptance  of  Entire  Annual  Premium  in 
Advance. — An  agent  may  accept  the  payment  of  the  entire  an- 
nual premiums  in  advance  and  waive  quarterly  payments 
where  he  has  authority  to  solicit  applications  and  collect  pre- 
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§  1112.  Prepayment  of  Premiums. — Prepayment  of  pre- 
mium may  be  a  condition  precedent  to  the  attachment  of  the 
risk,  as  where  the  policy  provides  that  it  shall  not  take  effect 
until  the  premium  is  paid.  This  is  ordinarily  so  provided  in 
life  risks,  although  in  fire  and  marine  policies  credit  is  fre- 

'"»  Mutual  etc.  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  444;  ralraer  v.  Phoe- 
nix Ills.  Murt.  L.  Co.,  84  N.  Y.  63;  Bonton  v.  Amerieain  Mut.  L.  lus. 
Co.,  25  Conn.  542,  per  Ston-s,  C.  J.;  McCraw  v.  Old  North  State  etc. 
Co.,  78  N.  C.  149. 

"°  Kentucky  Grangers'  Mot.  B.  Soc.  v.  Adams  (Ky.  Sup.  Ct.  1S92), 
13  Ky.  L.  Rep.  589. 

"'  See  c.  xxxiv,  herein,  on  premiums,  excuses,  waiver,  and  estoppel. 

10'  Pritchard  v.  Merchants'  &  Tradesmen's  Mut.  L.  Assur.  Soc,  3 
Com.  B.,  N.  S.,  622. 

"'  Campbell  v.  International  L.  AssuT.  Soc.  4  Bosw.  (N.  Y.)  29S. 

"•  Kerlin  v.  National  Ace.  Assn.,  8  Ind.  App.  628;  35  N.  E.  Rep.  39; 
36  N.  W.  Hep.  156. 
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quently  and  customarily  given/ ^^  and  where  credit  is  given 
for  a  limited  time,  provided  that  the  premium  must  be  paid 
•w-itliin  such  'a  period,  nonpayment  as  stipulated  may  be 
waived/^-  but  an  unauthorized  payment  by  a  third  party  is 
not  sufficient  to  bind  the  parties,  as  it  does  not  constitute  an 
acceptance  by  the  assured.^  ^^  An  agreement  made  with  the 
company's  general  manager  to  consider  the  first  premium  paid 
by  reason  of  work  done  for  him  by  assured  docs  not  constitute 
a  valid  prepayment  under  a  policy  requiring  payment  of  pre- 
miums in  advance  at  the  head  oflice  on  or  before  the  delivery 
of  the  policy;  and  this  was  so  held  even  though  the  policy  was 
delivered  and  the  company's  official  receipt  given  to  assured 
by  said  manager.^  ^* 

§   1113.     Oflfset — Premium  and  Rents  Due  from  Agent. 

A  local  agent  and  manager  of  the  company  Avho  has  issued  a 
policy  cannot  offset  the  premium  by  rents  due  from  him  to 
the  assured,  nor  by  rents  due  assured  for  offices  rented  by  the 
company.^  ^^ 

§  1114.  Part  Payment  of  Premium  will  not  Prevent 
a  Forfeiture. — So  far  as  the  payment  of  a  premium  when  due 

is  concerned,  the  contract  is  indivisible,  and  a  forfeiture  is  not 
prevented  by  part  payment  thereof /^^  nor  it  is  held,  will  a 
forfeiture  be  waived  by  part  payment  after  forfeiture,^  ^''^  and 
although  part  of  the  premium  is  paid,  the  company  may 

"*  niddinj?  V.  Nortbiwestern  Mut.  L.  Ins.  Co.,  102  U.  S.  lOS;  Home 
Ins.  Co.  V.  Field,  42  111.  App.  392;  24  Chi.  Leg.  News.  122.  Trepny- 
ment  of  pveimium,  wliere  credit  was  given  by  the  agent  and  tlie  ciis- 
sured  liad  not  received  the  policy  and  was  ignorai*t  of  its  provisions: 
Home  Ins.  Co.  v.  Field,  53  111.  App.  119.  This  subject  is  considered 
under  the  chapter  on  agency  herein. 

"=  Bowman  v.  Agricultural  Ins,  Co.,  59  N.  Y.  521. 

"»  AYhiting  v.  Massachusetts  etc.  Co.,  129  Mass.  240. 

"*  Tiernan  v.  People's  L.  Ins.  Co.  (Ont.  S.  C.  J.  1895),  14  Can.  L.  T. 
277. 

"'  Sullivan  T.  Germania  L.  Ins.  Co.,  15  IMont.  .^)22;  39  Pac.  Pep.  742. 

"»  Willcutts  V.  Northwostorn  Mut.  L.  Ins.  Co..  81  Ind.  300;  Hudson 
V.  Knickerbocker  Ins.  Co.,  28  N.  J.  Eq.  1G7;  Barnes  v.  Piedmont  etc-. 
Ins.  Co.,  74  N.  C.  22. 

"'  Garlick  v.  Mississippi  Valley  Ins.  Co.,  44  Iowa,  55. 


§1115  THE    PREMIUM.  1208 

where  it  reserves  the  right  of  cancellation,  rescind  the  con- 
tract; esjpecially  where  notice  is  given  limiting  the  time  of 
payment  of  the  balance^^^  Nor  will  it  even  keep  the  pol- 
icy in  force  for  such  a  proportionate  part  of  the  new  year 
as  the  sum  paid  bears  to  the  whole  premium.^ ^^  So  whero 
the  policy  is  suspended  by  failure  to  pay  a  note  for  the  pre- 
mium at  maturity,  an  acceptance  thereafter  of  a  part  of  the 
premium  due  does  not  revive  the  policy  if  it  is  provided  that 
on  pajanent  of  the  note  the  policy  shall  be  revived,  and  the 
entire  premium  is  not  paid  when  the  loss  occurs.^  ^*  The 
.above  rule  is  subject,  however,  to  such  exceptions  as  may  arise 
hj  some  agreement  whereby  the  policy  may  be  kept  in  force 
■by  part  payment,^  ^^  so  a  receipt  of  part  of  the  premium  after 
forfeiture  has  been  held  to  constitute  a  waiver.^ ^^* 

§  1115.  Nonpayment  of  Premium  may  Only  Suspend 
Risk. — The  risk  is,  under  many  insurance  contracts,  merely  sus- 
pended by  nonpayment  of  the  premiums  when  due,  being  sub- 
ject to  revival  on  compliance  with  certain  conditions  or  abs'O- 
lutely  on  payment.  It  is  almost  invariably  stipulated  in  such 
cases,  however,  that  the  company  shall  not  be  liable  if  death  or 
loss  intervenes,  but  no  premium  is  earned  unless  so  provided,^  ^^ 

us  Ber^son  v.  Builders'  Ins.  Co.,  38  Cal.  541. 

'"  Hudson  v.  Knickerbocker  L.  Ins.  Co.,  28  N.  J.  Eq.  167;  Willcuftts 
V.  Northwestern  Mut.  L.  Ins.  Co..  81  Ind.  300. 

'™  Curtin  v.  Phoenix  Ins.  Co..  78  Cal.  619;  21  Pac.  Rep.  370. 

'"  Hudson  V.  Knickerbocker  L.  Ins.  Co..  28  N,  J.  Eq.  167. 

»='a  Hodson  V.  Guardian  Ins.  Co.,  97  Mass.  (1  Br<yRme)  144.  The 
court,  per  Gray,  J.,  says  in  this  case:  "Although  an  agent  of  the 
company  had  no  power  to  bind  them  by  receiving  payment  of  a 
premium  note  after  it  was  due,  the  company  might  receive  such  pay- 
ment lat  any  time.  If  they  received  the  amount  of  the  note  from 
their  agent  after  it  was  due,  they  were  bound  to  inform  themselves 
of  the  time  when  it  had  been  paid  to  him,  and  by  receiving  it  from 
him  without  inquiry,  they  waived  the  right  to  insist  on  the  delay  in 
the  payment  as  a  ground  of  forfeitiure  of  the  policy":  Id.  148;  Sims 
V.  State  Ins.  Co.,  47  Mo.  54,  62;  4  Am.  Rep.  311,  per  Bliss.  J.,  who 
e^id:  "This  is  a  case  of  forfeiture  for  a  want  of  promptness  in  pay- 
ing the  premium  note,  and  if  the  law  does  not  forbid,  it  certainly  will 
not  favor,  but  rather  lean  against,  such  forfeiture." 

^  Garlick  v.  Mississippi  etc.  Ins.  Co..  44  Iowa,  553;  Hummel's  Ap- 
peal, 78  Pa.  St.  320;  American  Ins.  Co.  v.  Klink,  65  Mo.  78;  Jeliffe  v. 
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althougli  policies  frequently  stipulate  that  tlie  full  amount 
of  the  premium  shall  be  considered  earned  in  such  cases.^^* 
So  Avhere  a  policy  w^s  conditioned  tliat  in  ca«e  of  the  non- 
payment of  any  installment  on  a  note  given  for  the  premium, 
the  contract  should  be  void  until  payment,  when  the  risk 
should  revive,  but  that  the  company  should  not  be  liable  for 
a  loss  intervening,  it  was  held  that  during  the  period  of  sus- 
pension the  insured  was  not  chargeable  with  premiums.^-* 

§  1116.  Death  or  Loss  after  Suspension — Payment 
of  Premium. — If  the  contract  provides  for  payment  of  the 
l^remium  on  or  before  a  stipulated  time,  or  if  not  paid  that  the 
risk  shall  be  suspended,  and  no  liability  against  the  company 
shall  attach  until  payment,  or  if  the  policy  be  conditioned  for 
revival  of  the  risk  after  forfeiture  by  payment  of  the  pre- 
mium, the  company  will  not  be  liable  nor  the  risk  revived 
where  the  payment  is  not  made  until  after  loss  or  death  oc- 
curs ;^-^  and  if  the  premium  be  received,  but  in  ignorance  of 
the  death,  there  is  no  payment.-^ ^® 

§  1117.  Payment  of  Overdue  Premium  after  Loss, 
Death,  or  Sickness. — Payment  of  an  overdue  premium  after 
death  of- the  insured  or  loss,  where  the  contract  is  stipulated 
to  be  forfeited  in  case  of  nonpayment  of  the  premium  when 
due,  will  not  save  the  forfeiture,  unless  there  be  a  waiver  or 
an  agreement  which  may  be  construed  to  have  that  effect,  es- 

Madison  Ins.  Co.,  39  Wis.  Ill;  20  Am.  Ecp.  35;  Mutual  B.  L.  Ins.  Co. 
V.  Kuse,  8  Cia.  534;  Matthews  v.  Insurance  Co.,  40  Ohio  St.  135. 

"'  Such  stipulatiou  was  oontaiiifMl  in  the  policy  in  Williams  v.  Al- 
bany City  Ins.  Co.,  19  Mich.  451;  2  Am.  Rep.  95:  Cardwell  v.  Republic 
Ins.  Co.,  7  Chi.  Leg.  News,  2S;2:  Wall  v.  Home  Ins.  Co.,  30  N.  Y.  157; 
8  BosAV.  (N.  Y.)  597.  In  Muhliiran  v.  National  Ins.  Co.,  6  W.  Va.  008, 
it  was  stipulated  that  the  note  or  obligation  for  the  premium  should 
be  considered  the  premium  for  the  risk  terminated. 

"*  Matthews  v.  American  Ins.  Co.,  40  Ohio  St.  135  (t^'O  judges  dis- 
senting). 

'"  Wall  V.  Home  Ins.  Co.,  36  N.  Y.  1,57;  Matthews  v.  Insurance  Co., 
40  Ohio  St.  135;  Pritchard  v.  Merchants'  &  Traders'  Mut.  L.  Ins.  Co., 
3  Com.  B..  N.  S.,  622;  27  L.  J.  Com.  P.  169. 

"'  Pritchard  v.  Merchants  &  Traders'  Mut.  L.  Ins.  Co.,  3  Com.  B., 
N.  S.,  622;  27  L.  J.  Com.  P.  169. 
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peciallj  where  tlie  deatli  or  loss  is  "anknown  to  the  insurer,  or 
the  payment  is  made  under  circumstances  which  amount  to 
a  fraud  upon  the  company  ;^-'^  and  in  case  of  an  express  con- 
dition in  the  policy  that  the  assurer  shall  not  be  liable  on  the 
jjolicy  or  for  a  renewal  except  the  premium  be  actually  paid, 
a  presumption  exists  that  a  payment  after  loss  is  too  late,  but 
acceptance  may  be  proven.^  ^^  So  a  payment  after  death 
where  it  intervenes  between  the  neglect  of  the  assured  to  pay 
a  premium  when  due  and  a  claimed  waiver  does  not  bind  the 
company  ;^^°  and  where  a  policy  is  delivered  to  another  to  be 
delivered  to  the  insured  if  he  pays  the  premium  within  a 
given  time,  and  the  day  after  the  loss  the  insured  pays  the 
same,  which  is  accepted,  but  mthout  knowledge  of  the  loss, 
there  is  no  waiver  of  prepayment.^  ^^  But  payment  after 
death  has  been  held  good  where  the  assured  has  been  justified 
by  a  course  of  dealing  with  tlie  company  in  believing  that 
prompt  payment  would  be  waived.^ ^^  So  the  company  may 
refuse  to  receive  an  overdue  premium  tendered  after  the  sick- 
ness of  the  assured  who  subsequently  dies.^^^  So  in  case  of 
a  material  change  in  the  health  of  the  insured  between  the 
time  of  application  and  the  transmission  of  the  premium,  con- 
ditioned on  the  payment  of  which  the  policy  was  to  attach, 
it  is  his  duty  to  notify  the  company  of  such  fact,  and  a  receipt 
of  the  premium  transmitted  the  day  the  insured  was  taken 
sick  is  not  a  sufiicient  payment  where  death  ensues  from  such 
sickness.^  ^^ 

§   1118.     Death  or  Loss  witbin  Time  Extended  for  Pay- 
ment or   Days   of  Grace. — There  has  been  some  discussion 

^  INIiller  v.  Union  Cent.  L.  Ins.  Co.,  110  111.  102;  Oardwell  v.  Repub- 
lic Ins.  Co.  (U.  S.  D.  C.  111.),  7  Clii.  Lesr.  NeAvs,  2S2:  Williams  v.  Al- 
bany City  Ins.  Co.,  19  Mich.  409:  Sullivan  v.  Cotton  States  L.  Ins.  Co., 
43  Ga.  423:  Union  jNIut.  L.  Ins.  Co.  v.  Mc^NIillan,  24  Ohio  St.  G7;  Wamit 
V.  Blimt,  12  East.  183;  Mutual  B.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534,  and 
opinion  b.v  Nisbet,  ,T. 

'=»  Moore  v.  Rocivford  Ins.  Co.  (lo^a  S.  C.  1894),  57  N.  E.  Rep.  597. 

'=*  Simpvson  v.  Accidental  Doath  Ins.  Co.,  2  Com.  B.,  N.  S.,  257. 

i~  Home  Ins.  Co.  v.  Field,  42  111.  App.  392;  24  Chi.  Leg.  News,  122. 

«*  Mayer  v.  Mutual  T>.  Ins.  Co.,  .38  Iowa.  304. 

"=  C.itoir  y.  American  L.  Ins.  &  Tiiist  Co.,  33  N.  .7.  487. 

'"  AYhitley  v.  Piedmont  etc.  L.  Ins.  Co.,  71  N.  C.  480. 
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as  to  the  effect  of  deatli  or  loss  and  payment  thereafter  of  the 
premium  mthin  the  time  extended  for  payment,  or  within 
what  are  designated  as  "days  of  gi-ace."  It  is  held  that  death 
or  loss  must  occur  within  the  life  of  the  contract  to  warrant 
a  recovery.^ ^*  It  is  also  decided  that  a  tender  of  payment  of 
premium  in  full  within  a  term  of  credit  allowed  is  a  sufficient 
comjjliance  with  the  condition  of  payment  to  sustain  an  ac- 
tion on  the  policy.^ ^^  Mr.  Niblack  says:  "It  is  well  settled 
that  the  insm-ed  can  only  take  advantage  of  the  days  of  grace 
at  his  own  risk,  and  if  he  dies  before  actual  payment,  his  ben- 
eficiary cannot  recover";  but  he  cites  no  authorities.^ ^*^  And 
in  one  of  the  cases  a  distinction  has  been  made  between  a  pro- 
vision that  the  assured  sihall  pay  and  days  of  grace  are  given, 
and  one  where  there  is  an  extension  of  the  time  for  pay- 
ment.^^^ 

§  1119.  Review  of  Cases  Generally  Relied  on  as  Hold- 
ing Such  Payment  of  Xo  Effect. — In  Want  v.  Blunt/^^  the 
requirement  was  for  pvijonent  within  fifteen  days  after  due, 
subject  to  forfeiture,  unless  the  insured,  within  six  months 
thereafter,  paid  the  premium  with  an  additional  rate  for  each 
month,  when  it  should  be  revived,  provided  the  insured  was 
in  as  good  health  as  when  the  policy  expii-ed.  The  insured 
died  within  the  fifteen  days,  and  the  executor  tendered  tlie 
premium  within  said  period,  but  it  was  refused,  and  the  policy 
was  held  void.  In  another  case  tlie  insurance  was  for  one 
year,  the  consideration  of  which  was  to  be  paid  witliin  fifteen 
days  from  the  date  of  the  policy,  but  there  was  a  condition 
tliat  the  company  should  not  be  liable  until  the  premium  was 
actually  paid,  and  if  not  paid  within  said  time,  the  policy 
should  be  void;  a  loss  occurred  within  said  period  and  pay- 
ment was  tendered,  and  it  was  held  that  the  loss  having  oc- 
curred and  the  policy  not  ha^nng  attached  under  the  tenns  of 

'5^  T.oek.ver  v.  Oflley,  1  Term  Rop.  200.  per  Willis.  J. 
"=>  rnrnum  v.  Phcenix  Ins.  Co..  S3  Cal.  246;  23  Vae.  Rep.  869. 
"*  Niblaek  on  MiUu.tI  Benefit  Societies,  sec.  287,  p.  315. 
'"  WoTclen  T.  rjnardian  etc.  Ins.  Co.,  7  Jomes  &  S.  (N.  Y.)  317;  39 
Snp.  rt.  N.  Y.  ?.17. 
"5  12  East,  1S3. 
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the  policy,  tlie  company  might  refuse  the  tender  of  payment 
of  the  premium.^^^  Again,  in  Salvin  v.  James,^'*^  the  policy 
provided  that  payment  might  be  made  within  fifteen  days 
after  it  became  due  and  an  advertisement,  which  was  made 
a  part  of  the  contract,  provided  that  the  insurance  should 
continue  for  fifteen  days  beyond  the  expiration  of  the  policy, 
and  a  loss  occurring  within  that  period  and  a  tender  being 
subsequently  made,  but  within  the  fifteen  days,  it  was  decided 
that  the  insurer  might  refuse  if  it  so  elected.  So  in  a  Georgia 
case^'*^  it  was  expressly  decided  that  if  a  clause  in  the  policy 
provided  for  forfeiture  for  nonpayment  on  the  day  when  the 
premium  became  due,  that  it  must  be  then  paid  or  forfeited. 
A  claim  was  raised  that  the  time  of  payment  had  been  ex- 
tended thirty  days  by  virtue  of  a  clause  in  a  prospectus  issued 
by  the  company,^ ^-  which  claim  was  denied,  but  the  court 
declared  that  even  though  it  were  held  that  there  was  an  ex- 
tension of  time  of  payment  for  thirty  days,  such  extension  could 
not  wan'ant  a  payment  within  such  period  of  a  premium  after 
death  for  want  of  consideration  in  the  contract.  But  it  should 
be  noted  that  the  court  says  that  if  the  company  could  have 
been  liable  at  all  in  such  case,  the  tender  of  the  premium 
within  the  thirty  days  would  have  constituted  a  new  contract 
upon  the  terms  of  the  policy;  for  there  was  no  provision  which 
would  have  prevented  a  rejection  of  the  tender  if  made  in 
time.  But  Williams,  J.,  in  the  Pritchard  v.  Merchants'  etc. 
Society  case,"^^^  argues:  "Then  it  is  said  that  the  payment  and 
acceptance  of  the  premium  created  a  new  contract;  but  in 
truth  it  is  no  new  contract  at  all;  it  was  intended  as  a  payment 
under  the  original  contract."^**  The  principal  case  cites  Tar- 
leton  V.  Stainforth,^^^  which  is  substantially  the  same  case  as 


"'  Bradley  v.  Potomac  F.  Ins.  Go.,  32  Md.  108. 
'«  6  East,  571. 

^*^  Mutual  B.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534. 
"-  Pee  sees.  192.  193,  herein. 
1"  3  Com.  B.,  N.  S.,  622. 

'"  See  Brady  v.  Northwestern  Ins.  Co..  11  Mich.  425,  as  to  renewal 
being  new  contract. 
'«  5  Term  Kep.  695;  aflBrmed,  3  Anstr.  707. 
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tliat  of  Salvln  v.  James.^^^  The  next  two  cases  liave  been  so 
frequently  discussed  that  the  consideration  of  this  question 
necessitates  noting  them.  The  case  of  Simpson  v.  Accidental 
Death  Insui'ance  Company^ ^'^  was  as  follows:  The  death  oc- 
curred within  the  period  of  extension,  which  was  twenty-one 
days.  It  was  supposed  that  the  premium  had  been  paid.  A 
few  days  prior  to  the  expii-ation  of  said  period,  the  company 
learned  of  the  nonpayment,  but  said  nothing  until  after  the 
time  had  expired,  so  that  in  fact  there  was  no  actual  payment 
or  tender  within  the  specified  days  of  grace.  One  of  the  con- 
ditions of  the  policy  was  that  it  should  be  absolutely  void  if 
the  premium  was  unpaid  for  the  said  twenty-one  days  after  it 
became  duo,  and  it  was  upon  this  fact  that  the  whole  decision 
rested;  for  it  was  held  that  the  nonpayment  within  the  speci- 
fied time  forfeited  the  policy,  it  being  declared  that  the  defend- 
ant was  not  by  its  conduct  estopped  from  denying  payment, 
and  had  not  willfully  prevented  a  tender.  Again,  another  fac- 
tor upon  which  much  stress  was  placed  entered  into  the  decis- 
ion of  this  case  and  is  important  here,  and  that  was,  that  the 
policy  was  so  conditioned  that  the  assured,  had  he  been  living, 
would  not  himself  have  had  an  absolute  right  to  have  kept  the 
policy  in  force  by  payment  or  tender  of  the  premium  within 
the  twenty-one  days,  for  the  directors,  whenever  a  new  pre- 
mium became  due,  had  the  right  of  keeping  alive  or  renewing 
the  policy,  or  of  refusing  so  to  do  at  their  pleasure.  Much 
less,  therefore,  would  the  company  have  been  obligatcxl  to 
have  accented  payment  or  tendei"S  by  the  executor  after  death 
of  the  assured,  even  if  made.  These  were  the  main  points  of 
the  case  upon  which  it  tm-ned,  but  the  court  says  that  the  con- 
tract was  that  he,  the  assured,  should  pay  the  premium  within 
the  twenty-one  days,  and  not  his  executors  after  his  death,  and 
that  payment  meant  such  payment  as  provided  for  in  the  body 
of  the  policy.  It  is  noteworthy,  and  gives  rise  to  the  im]n-es- 
sion  that  the  policy  was  not  framed  in  the  utmost  good  faith, 
that  there  was  also  a  condition  that  if  the  premium  should 
from  time  to  time  be  paid  within  said  twenty-one  days,  the 

»«  n  East.  HTl. 

»'  2  Com.  B.,  N.  S.,  257. 
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policy  sliould  "not  be  void,"  although  the  event  upon  the  hap- 
j)€mng  of  which  the  policy  was  payable  should  occur  before 
the  expiration  of  said  twenty-one  days.  That  this  case  was 
not  intended  to  decide  the  point  as  to  the  effect  of  payment 
after  death  within  tlie  days  of  grace  is  evident  from  the  words 
of  the  court  therein,  as  well  as  by  the  words  of  Byles,  J.,  in  a 
subsequent  case,^'*^  who  says;  "I  am  not  aware  of  any  au- 
thority upon  that  subject  except  what  fell  from  the  court  in 
the  recent  case  of  Simpson  v.  Accidental  Death  Company," 
and  he  adds  that  "it  is  unnecessary  on  the  present  occasion  to 
pronounce  any  opinion  upon  that  question."  That  the  case 
wherein  these  words  appear  does  not  constitute  an  authority 
directly  upon  the  question  is  undoubtedly  the  fact,  since  the 
policy  was  there  conditioned  to  be  forfeited  if  the  premiums 
were  not  paid  within  thirty  days  after  they  became  due,  sub- 
ject to  revival  within  three  calendar  months  upon  satisfactory 
proof  of  good  health.  Although  the  death  of  the  assured  oc- 
curred within  the  thirty  days,  the  premium  was  not  paid  until 
after  the  expiration  of  said  time,  and  when  received  both 
parties  were  ignorant  of  the  death.  Therefore,  it  was  held 
that  the  provision  that  the  assured  should  be  in  good  health 
contemplated  that  the  subject  of  insurance  should  be  a  living 
person  when  the  payment  should  be  made,  and  that  a  waiver 
could  not  be  based  upon  a  receipt  of  the  premium  under  such 
circumstances.  In  connection  mth  the  main  question  under 
consideration  here,  Williams,  J.,  says:  "The  inclination  of  my 
opinion,  if  it  be  necessary  to  express  one,  and  perhaps  it  is, 
for  it  has  an  important  bearing  on  the  case,  is,  that  the  thirty 
days  are  given  only  Avith  reference  to  insurance  for  future 
years,  and  that  notwithstanding  that  the  life  has  become  less 
valuable,  the  company  are  bound  to  go  on  insuring  future 
years,  provided  the  future  premiums  are  paid  within  thirty 
days  after  the  expiration  of  each  period  of  insurance." 

§   1120.      Cases    Supporting-    Opposite  View. — Tn  a  cnpe 
in  the  federal  court  the  policy  provided  for  a  forfeiture  if  the 

iM  pritchard  T.  Merchants   &   Tradesmen's  Mut,   L.   Assur.  Soc,  3 
Com.  B.,  N.  S.,  622. 
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premiums  were  not  promj:)tly  paid  when  due,  but  a  custom  ex- 
isted to  receive  overdue  payments,  whieli  custom  was  in  effect 
an  extension  of  time,  and  it  was  held  that  the  company  was 
estopped  from  claiming  a  forfeiture  where  a  payment  had  been 
made  after  maturity  of  the  premium  within  the  time  war- 
ranted by  such  custom,  even  though  made  after  the  death  of 
the  assured.^  ^^  So  in  a  ISTew  York  case  a  policy  of  insurance 
was  issued  containing  a  provision  that  no  insurance  should  be 
binding  until  the  actual  payment  of  the  annual  premium,  but 
there  was  also  an  agreement  that  if  payment  at  maturity  was 
prevented,  the  policy  should  continue  in  force  a  reasonable 
time  thereafter,  and  there  was  a  usage  to  so  receive  the  pre- 
miums. The  assured  paid  the  premiums  for  several  years,  but 
on  a  day  when  the  annual  premium  was  due,  and  while  on  his 
way  to  pay  the  premium,  he  was  struck  with  paralysis,  and 
died.  Within  a  few  days  the  premium  was  tendered  by  the 
wife  of  the  assured  and  refused.  It  was  held  that  the  com- 
pany was  liable  on  the  policy.^^**  Again,  it  is  decided  that 
payment  after  death  may  be  made  within  a  period  of  thirty 
days  after  the  premium  is  due  if  the  policy  allows  that 
time.-*'^  So  it  is  held  that  an  absolute  extension  is  not  con- 
ditioned on  the  continued  life  of  the  insured.^  ^^ 

§  1121.  Same  Subject — Conclusion. — An  examination 
of  the  cases  shows  that  the  courts  will  construe  the  conditions 
so  as  to  effectuate  the  intentions  of  the  parties  so  far  as  is  pos- 
sible, having  in  vicAV  the  validity  of  the  stipulations  and  their 
reasonableness,  and  if  the  language  of  the  policy  is  such  as  to 
warrant  a  construction  that  the  company  intended  to  continue 
it  in  force  until  the  expiration  of  the  period  of  extension,  and 
to  make  itself  liable,  and  that  was  the  contract,  then  in  case 
of  payment  within  such  days  of  grace  or  time  of  extension, 

'"  Spoeri  v.  Massachusetts  Mut.  L.  Ins.  Co.  (U.  S.  C.  C.  Mo.),  39  Fed. 
Kep.  752. 

"°  Howell  V,  Knickerbocker  L.  Ins.  Co.,  44  N.  Y.  276;  3  Rob.  232;  19 
Abb.  Pr.  (N.  Y.)  217;  4  Am.  Rep.  G75  (two  judges  dissented,  however). 

"'  Roarers  v.  Capitol  L.  Ins.  Co.,  1  Week.  Not.  Cas.  5S9;  Worden  v. 
Gnardiian  etc.  Ins.  Co..  7  .Tones  &  S.  (N.  Y.)  317. 

"'  Homer  v.  Guardian  Ins.  Co.,  67  N.  Y.  478. 
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tlie  policy  will  not  be  forfeited,  even  thougli  tlie  insured  dies 
or  a  loss  oocui-s  prior  to  suck  payment.^  ^^  But  a  payment 
after  death,  does  not  save  the  policy  where  the  construction  of 
the  entii'e  contract  shows  that  it  was  the  intention  that  the 
premium  should  be  paid  during  the  life  of  the  assiu-ed,  nor  if 
the  period  of  extension  or  days  of  grace  are  given  only  as  a 
favor,  and  it  is  apparent  that  tbe  intent  was  that  the  premium 
might  be  paid  within  that  time,  but  would  not  be  accepted  if  a 
loss  or  death  had  occurred  prior  thereto,  or  that  the  payment 
would  only  be  accepted  on  condition  that  the  assured  was  in 
good  health  ;^^*  and  if  the  policy  is  forfeited,  but  conditioned 
to  revive  if  payment  is  made  witliin  a  specified  time  after  the 
premium  falls  due,  and  deatb  occurs  before  payment,  the  pol- 
icy would  not  be  revived  by  payment.-'^^  In  this  connection 
the  words  of  Mr.  Bacon  are  in  point.  He  says:  "In  practice, 
however,  it  is  seldom  that  the  delay  granted  is  considered  a 
period  of  grace,  and  where  it  has  been  so  held  some  special 
wording  of  the  policy  justified  it."  ^^^ 

§   1122.     Tender  of  Premium — Tender  to  Agent. — The 

assured  is  entitled  to  a  renewal  of  the  policy  if  he  at  the  proper 
time  and  in  the  proper  mode  tenders  the  amount  of  the  pre- 

'"  See  Kansas  Prot.  TJnion  v.  Whitt,  36  Kan.  760;  14  Pac.  Rep.  275; 
McDonnell  v.  Carr,  Hayes  &  J.  (Irish  Kep.)  256;  Worden  v.  Guardian 
etc.  Ins.  Co.,  7  Jones  &  S.  (N,  Y.)  317;  Smifh  v.  Continental  etc.  Ins. 
Co.,  3  Ins.  L.  J.  63,  and  cases  in  last  section. 

^"  Pritcliard  v.  Merchants  &  Tradesmen's  L.  Assur.  Soc.,  3  Com.  B., 
(N.  S.)  622:  Mutual  B.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534;  Ruse  v.  Mutual 
B.  L.  Ins.  Co.,  23  N.  Y.  516.  And  cases  in  sees.  1118,  1119,  ante.  "The 
modern  American  policies  almost  without  exception  require  the  pay- 
ment of  the  premium  punctually  on  the  d'ay  named  in  them,  and  if 
it  is  not  so  paid,  the  policy  is  declared  to  be  forfeited.  After  that 
time  the  companies  wiJl  ordinarily,  as  a  favor,  and  not  a  rigrht,  renew 
the  policy,  if  the  insured  on  a  new  examination  is  found  to  be  in 
good  health":   Bliss  on  Dife  Insurance,  ed.  1872.  sec.  175,  p.  253. 

'^  Busteed  v.  West  of  England  Ins.  Co.,  5  Irish  Ch.  553.  See  Harris 
V.  Equitable  etc.  Soc,  3  Hun  (N.  Y.).  724;  6  Thomp.  &  C,  (N.  Y.)  108. 

""  Bacon  on  Benelit  Societies  and  Life  Insurance,  sec.  370.  p.  55.".. 
"The  English  companies  ....  allow  a  period  of  grace  after  the 
day  named  in  the  policy,  and  do  not  forfeit  the  policy  if  payment  is 
made  wiithin  the  extended  time";  Bliss  on  Life  Insurance,  ed.  1872, 
p.  2.j3,  sec.  175. 
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mium  due/^^  and  sucli  tender  may  be  in  funds  of  an  insurrec- 
tionary government  which  have  suppkmted  the  actual  cur- 
rency of  the  country,  if  the  premium  could  have  been  paid  in 
such  funds.' ^^  So  it  is  held  that  a  tender  may  be  made  within 
the  period  extended  for  payment  even  after  death,  sickness,  or 
loss.^'"^^  Cases  of  the  character  of  the  last,  however,  come 
within  the  principles  of  those  considered  in  the  four  preceding 
sections.  If  the  premium  has  not  been  paid,  and  the  agent  haa 
no  authority  to  deliver  the  policy  without  prepayment  except 
at  his  own  risk,  he  looking  to  the  insured  for  reimbursement, 
a  tender  of  the  premium  to  the  company  is  unnecessary.^®® 
Tender  may  be  made  to  a  local  agent  where  the  latter  has  been 
accustomed  to  receive  them,  and  such  tender  will  prevent  a  for- 
feiture ;i^i  and  tender  to  an  agent  of  a  foreign  company  resid- 
ing in  the  enemy's  country  may  be  sufficient.^ ^^  g^  tender  to 
a  former  agent  in  due  time  may  be  sufficient  where  a  new 
agent  has  been  put  in  his  place,  and  reasonably  diligent  in- 
quiry fails  to  find  the  new  agent,  and  no  notice  is  given  assured 
of  the  change.^ ®^ 

§  1123.  Frequency  of  Tender. — It  is  held  that  a  ten- 
der must  be  made  on  each  occasion  of  the  premium  falling 
due.^^'*  But  it  is  not  required  that  a  party  should  pereist  in 
the  doing  of  a  futile  act,  and  if  the  company  refuses  to  ac- 
cept a  sima  tendered  in  payment  of  the  premium,  a  formal  ten- 
der on  each  succeeding  day  Avhen  the  premium  matures  is  un- 
necessary.'^^    So  if  it  clearly  appears  that  the  premium  would 

'"  Mutual  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240. 

'»«  New  York  Ins.  Co.  v.  Clopton,  7  Bush  (Ky.),  179;  3  Am.  Rep.  290. 
And  sec.  1139.  herein,  on  "payment  In  depreciated  funds  and  confed 
erate  money." 

"'  ^fcDonnoll  t.  Carr.  1  Hayes  &  .T.  (Trish  Rep.)  250. 

""  Smith  V.  Pr'ovideait  Siav.  L.  Assur.  Co.,  13  U.  S.  C.  C.  A.  2S4;  24 
Ins.  L.  .T.  502:  05  Fed.  Rep.  76.5. 

"'  ?>rorey  v.  New  York  L.  Ins.  Co..  2  Woods  (C.  C).  063. 

"'  ITancock  v.  New  York  L.  Ins.  Co.,  2  Ins.  Jj.  J.  90.?. 

""  Soaimans  v.  Northfwostern  Mut.  L.  Ins.  Co.,  3  Fed.  Rep.  325. 

""  Life  Ins.  Co.  v.  De  Pert.  52  Tex.  .504. 

'"  Meyer  v.  Knickerbocker  L.  Ins.  Co..  72  N.  Y.  51G. 
■Joyce,  Vol.  II.— '^7 
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not  have  been  accepted  if  tendered  at  the  place  of  contract,  no 
tender  need  be  made  before  suing  on  the  policy,  the  company 
having  notified  assured  after  presentation  of  proofs  of  loss 
that  there  was  a  forfeiture  for  nonpayment  of  the  premium.^^^ 
And  it  is  held  in  Illinois  that  assured  is  under  no  obligation  to 
pay  or  be  in  readiness  to  pay  fm-ther  premiums  where  the  in- 
surer refuses  to  accept  further  payments  and  has  declared  the 
policy  forfeited.^  ^^  And,  as  a  general  rule,  if  the  company 
has  expressly  declared  a  forfeiture  of  the  policy,  and  it  is 
clearly  apparent  from  acts  or  declarations  that  a  tender  would 
not  be  accepted,  or  if  it  has  declared  a  forfeiture  and  refused 
the  premium,  the  fact  that  there  has  been  a  failure  subse- 
quently to  pay  or  tender  the  premiums  as  they  fell  due  will 
not  prevent  a  recovery  on  the  policy.^ ^^  But  it  is  decided  that 
a  tender  after  refusal  necessitates  tenders  thereafter.  ^^^ 

§  1 124.  Tender  After  Delivery  Up  of  Policy  Fraudu- 
lently Induced  by  Agent.— If  the  insurer  has  through  its 
agent's  false  representations  induced  the  surrender  of  a  policy, 
and  an  action  is  brought  to  revive  the  contract,  it  is  no  defense 
that  the  insured  has  not  tendered  or  paid  premiums  due  shortly 
after  his  delivering  up  the  policy.^  ^^ 

§  1125.  Actual  Production  of  Money  Unnecessary 
after  Peremptory  Refusal  to  Accept. — If  it  were  otherwise 
necessary  to  a  proper  tender  to  actually  produce  and  show  the 
jnoney  for  premiums,  nevertheless  such  acts  are  rendered  un- 

^•«  Griesemer  v.  Mutual  L.  Ins.  Co.  (Wash.  1895),  38  Pac.  Rep.  1031. 

"'  Pulling  V.  Travelers'  Ins.  Co.,  159  111.  603;  55  111.  App.  4.52. 

'>»  Sullivan  v.  Industrial  B.  Assn..  73  Hun  (N.  Y.),  319;  20  N.  Y. 
'Supp.  186,  190,  per  Merwin,  J.;  citine:  Baumamn  v.  Pinokney,  118  N.  Y. 
604:  23  N.  E.  Rep.  916;  Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St. 
157;  5  N.  E.  Rep.  417;  also  so  held  in  Phoenix  Ins.  Co.  v.  Doster,  106 
XT.  S.  30;  Hamilton  v.  Mutual  L.  Ins.  Co.,  9  Blatchf.  (C.  C.)  234;  Pil- 
cher  V.  New  York  L.  Ins.  Co.,  33  La.  Ann.  322;  10  Ins.  L.  J.  312;  Gir- 
ard  L.  Ins.  Co.  v.  Mutual  L.  Ins.  Co.,  86  Pa.  St.  236  (one  judge  dis- 
sienti'np;);  Attorney  General  v.  Continental  L.  Ins.  Co..  33  Hun  (N.  Y.), 
138;  Ha:i'ner  v.  American  eitc.  Ins.  Co.,  69  N.  Y.  435. 

>"»  Life  Ins.  Co.  v.  Le  Pert.  52  Tex.  504. 

i'"  Heinlein  v.  Imperial  L.  Ins.  Co.,  101  Mich.  250;  25  L.  R.  Annot. 
J627;  59  N.  W.  Rep.  615. 
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necessary  by  the  insurer's  peremptory  refusal  to  accept  the 

171 

premium  money. 

§  1126.  Ratification  of  Payment  may  Relate  Back  to 
Time  of  Tender. — If  the  first  premium  is  crecJited  by 
the  agent,  but  thereafter,  before  loss,  a  tender  of  the  money  is 
made,  and  after  loss  the  money  is  paid  to  and  retained  by  the 
company,  with  full  knowledge  of  the  facts,  the  payment  re- 
lates back  to  the  time  of  the  tender,  and  binds  the  com- 
pany.1^2 

§  1127.  Tender  After  Payment  of  Overdue  Premiums 
Unconditionally  Requested. — If  an  insurance  company 
requests-  assured  to  make  overdue  payments  of  premium  after 
forfeiture,  without  conditions  being  annexed  to  the  request,  a 
tender  of  such  overdue  premiums  may  be  made  within  a  rea- 
sonable time,  and  the  fact  that  at  the  time  of  the  tender  the 
assured  was  in  his  last  sickness,  and  within  a  few  days  of  his 
death,  does  not  invalidate  the  tender  where  the  offer  to  receive 
the  p'reraiums  is  uncondiitonal  as  to  the  health  of  the  as- 
sured.^ ^^ 

§  1128.     Tender  as  Prerequisite  to  Action — Judgment. 

If  a  policy  has  continued  in  force  by  reason  of  the  company's 
failure  to  give  a  necessary  notice  of  the  time  when  the  pre- 
mium becomes  due,  tender  of  the  premium  or  its  payment  is 
unnecessary  prior  to  bringing  an  action  on  the  policy.^ '^^  If 
the  plaintiff  has  inclosed  the  amount  of  the  premiums  in  ar- 
rears in  a  letter  to  the  defendant,  such  letter  is  competent  evi- 
dence of  the  tender  necessary  as  a  prerequisite  to  an  action  on 
the  policy.'^^'^  And  where  tender  is  excused  or  not  required,  it 
is  sufficient  for  tlie  judgment  to  provide  for  the  payment  of 

"'  Pnllinfr  v.  Travelers'  Ins.  Co.,  1.59  111.  603.  fiOO;  .5.5  111.  App.  452. 

"'  Western  Home  Ins.  Co.  v.  Richardson,  40  Neb.  1;  58  N.  W.  Rep. 
507. 

"'  Murmy  v.  Home  P>.  L.  Assn..  90  Cal.  402;  25  Am.  St.  Rep.  133. 

"*  Baxter  v.  Brooklyn  L.  Ins.  Co.,  29  N.  Y.  St.  Rep.  592;  23  N.  E. 
Rep.  1048;  7  L.  R.  Annot.  293;  19  Ins.  L.  J.  .334. 

"'  Hartford  I..  &  A.  Ins.  Co.  v.  Unsell,  144  U.  S.  439;  12  Sup.  Ct. 
Rep.  G71;  21  Ins.  L.  J.  481. 
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premiums  due  and  unpaid  with  interest  from  tlie  time  they 
respectively  fall  due.^^^  , 

§  1129.  Payment  Due  Monday  when  Premium  Matures 
Sunday. —  If  the  day  of  payment  of  the  premium  falls  on  Sun- 
day, it  is  payable  the  following  Monday,^  ^'^  and  a  tender  made 
on  that  Monday  is  sufficient ;^'^^  for  if  it  is  tendered  on  Sunday 
there  is  no  obligation  to  receive  it/'^^  and  the  fact  that  the  as- 
sured dies  Sunday  afternoon,  even  though  the  premium  fell 
due  Sunday  noon,  will  not  avail  the  company  ;^^^  nor  is  it  any 
defense  that  the  assured  died  Monday  afternoon;  for  if  no 
hour  is  specified  for  payment,  all  day  Monday  is  giveu.^^^ 
And  this  applied  to  a  case  where  a  note  given  for  the  premium 
fell  due  Sunday,  August  7th,  and  the  insured  died  "Monday, 
August  8th,  at  one  o'clock.^ ^^* 

§  1130.  Holidays — Thanksgiving  Day.— It  is  held  in 
Kentucky  that  if  the  payment  falls  due  on  Thanksgiving  Day, 
it  must  be  them  paid,  even  though  the  statute  provides  that 
such  day  is  to  be  deemed,  in  regard  to  presentment,  etc.,  of  ne- 
gotiable paper,  the  same  as  Sunday;  for  it  does  not  apply  to 
other  business  transactions  or  contracts.^  ^^ 

§  1131.  Lien  for  Premium. — In  mutual  insurance  com- 
panies there  is  generally  a  provision  whereby  the  insurer  has 
a  lien  upon  the  property  insured  for  the  premiums,  so  also  for 

"8  Myer  v.  KnickePboeker  L.  Ins.  Co.,  72  N.  Y.  516. 

"'  Leigh  V.  Knickerbocker  L.  Ins.  Co.,  26  Da.  Ann.  436;  Hammonrl 
V,  American  etc.  L.  Ins.  Co.,  10  Gray  (Mass.),  306;  Rowland  v.  Cen- 
tral Ins.  Co.,  12  Mass.  409;  Campbell  v.  International  etc.  Assur.  Soc, 
4  Bosw.  (N.  Y.)  298;  Tajnlor  v.  Germania  Ins.  Co.,  2  Dill.  (C.  C.)  282. 
See  sec.  1259.  herein. 

"'  Campbell  v.  International  L.  Assur.  Soc.,  4  Bosw.  (N.  Y.)  293 
(tender  made  abomt  noon  on  Monday). 

"»  Hammond  v.  American  Mut.  L.  Ins.  Co.,  10  Gray  (Mass.),  306, 
per  the  court. 

"»  Hammond  v.  American  Mut.  L.  Ins.  Co.,  10  Gray  (Mass.),  306. 

»"  Lcii.crh  V.  Knickerbocker  L.  Ins.  Co.,  26  La.  Ann.  436. 

wia  Id. 

"=  National  Mut.  B.  Assn.  v.  Miller,  85  Ky.  88;  2  S.  W.  Kep.  900, 
under  Gen.  Stat.  Ky.,  c.  51,  sec.  1. 
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premium  notes ;*^^  and  a  statutory  or  charter  provision  giving 
such,  lien  does  not  prohibit  a  mutual  company  from  insuring 
in  a  foreign  country  property  located  there,  even  though  no 
lien  could  attach  to  the  property  insured,  especially  where  the 
contract  is  made  at  the  home  office,  and  is  governed  by  the 
laws  of  the  state  where  the  office  is  located,  and  the  charter 
authorizes  the  company  to  insure  the  property  of  all  who  be- 
come its  members,^  ®^  and  such  lien  is  held  valid  although  not 
filed  until  after  the  policy  has  expired ;^^^  and  the  lien  may 
continue  where,  although  the  property  is  destroyed  and  the 
loss  paid,  the  member's  liabiltity  upon  this  deposit  note  contin- 
ues and  the  contract  is  not  dissolved,^ ^^  nor  is  such  lien  de- 
feated by  the  fact  that  it  covers  both  personal  and  real  prop- 
erty, although  the  policy  only  provides  for  a  lien  upon  the  real 
property. ^^^  The  company's  lien  will  expire  with  the  death  of 
the  insured,  and  cannot  be  enforced  against  his  heirs  unless 
they  ratify  or  confirm  the  policy. ^^^  So  where  such  right  to  a 
lien  for  the  premium  existed  upon  the  buildings  insured  and 
the  land  on  which  they  stood,  and  the  insured  died  in  debt 
for  the  premium,  having  devised  the  property  insured,  -with 
the  land,  to  his  widow,  who  conveyed  it  to  another  who  had  no 
notice  of  the  lien,  it  was  held  that  the  lien  oould  not  be  en- 
forced after  the  property  had  passed  into  the  hands  of  a  bona 
fide  purchaser.^  ^'^ 

§  1132.  Maritime  Lien  for  Preniinm. — There  is  no  gen- 
eral or  maritime  lien  for  the  premium  due  on  a  policy  of  in- 
surance^ °°  taken  on  a  vessel  by  her  owners  for  their  own  ben- 


"'  Woodfin  V.  Asheville  Mut.  Ins.  Co.,  6  Jones  Law,  (N.  C.)  558. 

"*  Western  v.  Genesee  Mut.  Ins.  Co.,  12  N.  Y.  (2  Kern)  258.  Con- 
tra, Genesee  Ins.  Co.  v.  Western,  S  U.  C.  Q.  B.  487. 

"'  People's  F.  Ins.  Co.  v.  Hartshome,  84  Pa.  St.  45.3. 

"'  Bangs  V.  Scidmore,  21  N.  Y.  13C;  24  Barb.  (N.  Y.)  29. 

»"  People's  F.  In,s.  Co.  v.  Hartshorne.  84  Pa.  St.  453. 

'■»  Indiana  Mirt.  F.  Ins.  Co.  v.  Chamberlain.  8  Blackf.  (Tnd.)  150. 

189  Kewtneky  FaTmei"s'  Mut.  Ins.  Co.  v.  Majtbers,  7  Bush  (Ky.),  23; 
3  Am.  Rep.  2SG.  ' 

"*  Re  Pennsylvania  Ins.  Co.,  22  Fed.  Rep.  100:  24  Fetl.  Rep.  5.59. 
See  The  Illinois,  2  Flip.  (C.  C.)  383;  De  Lovio  v.  Boit,  2  Gall.  (C.  C.) 
30S,  per  Story,  J. 
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efit;^^^  but  it  is  held  that  the  underwriter  has  a  lien  to  the 
extent  that  he  is  entitled  to  have  the  premiums  paid  out  of 
the  proceeds  of  sale.^^^  Maritime  liens  have  priority  over  state 
statutory  liens  for  insurance  premiums  ;^^^  for  admiralty  will 
recognize  liens  validly  created  by  state  statute,  and  will  assign 
them,  as  to  priority,  to  the  class  to  which  they  belong.^ ^^ 

SUBDIV.  III.     Premiums:     Manner  and  Mode  of  Payment:   By  and  to 
Whom  Payable:   Mortgagor  and  Mortgagee:  Miscellaneous  Matters. 

§  1137.  In  What  the  Premium  may  be  Paid. — In  prac- 
tice the  premium  or  price  for  the  insurance  is  paid  or  promised 
to  be  paid  in  cash,  although  the  parties  may  stipulate  for  its 
payment  otherwise,  as  it  is  sufficient  to  constitute  a  valid  con- 
tract of  insurance  that  the  insurer  agi*ees  to  assume  the  risk  for 
a  price,  premium,  or  reward  to  be  given  by  the  assured, 
whether  it  be  money  or  other  certain  valid  consideration,  and 
the  fact  that  the  premium  agreed  to  be  paid  is  other  than 
money  does  not  change  the  character  of  the  contract  so  as  to 
make  it  other  than  one  of  insurance,  and  this  is  the  doctrine  of 
the  earlier  writers,^ ^^  and  is  also  that  of  tlie  decisions  now  in 
force,  so  far  as  the  validity  of  the  contract  of  insurance  itself 
is  concerned,  independently  of  other  questions  which  might 
be  involved,  such  as  those  of  agency  or  charter,  or  constitu- 
tioaal  limitations  in  case  of  mutual  companies  or  benefit  so- 
cieties.    But  an  agent's  agreement  that  the  premiums  should 

'"  The  John  T,  Moore.  3  Wood  (C.  C).  61;  The  Hope,  49  Fed.  Kep. 
279.    See  The  Dolphin.  1  Flip.  (C.  C.)  580. 

i»=  The  Dolphin,  1  Flip.  (C.  C.)  580. 

"»  The  Wood^^ard,  32  Fed.  Rep.  639. 

"*  The  Menoniouie.  36  Fed.  Rep.  197.  But  see  The  Guiding  Star, 
18  Fed.  Rep.  263;  9  Fed.  Rep.  521;  The  Grapeslhot.  22  Fed.  Rep.  123. 

'**  Emerig^oin  (Elmerig^on  on  Insurance,  M'er^ditti's  ed.  1850.  e.  iil, 
gees.  7,  10.  pp.  70.  75,  76).  referring  to  the  earlier  authorities  ami  quot- 
ing fi'oim  Pothier.  says:  "It  Is  not  absolutely  necessary  that  this 
should  consist  of  money."  He  also  says:  "If  we  were  oblicred  to 
stand  on  lec?al  subtleties,  and  to  assume  fhat  an  insurance  of  which 
the  premium  does  not  consist  in  a  sum  of  money  is  not  properly  a 
con^tract  of  insurajnce.  at  any  rate  one  shoaild  liave  to  agree  that  it 
is  a  conitract  equivalent  to  insurance,  and  resulting  in  the  same  obli- 
gations." He  furtlier  says:  "It  is  enough  that  a  certain  or  expected 
benefit  is  set  in  the  scale  against  ttie  sea  risks  thus  assumed":  Id. 
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be  paid  in  professional  services  as  the  company's  medical  ex- 
aminer has  been  declared  invalid.^ '^'^  So  an  agent  to  accept 
premiums  may  not,  mtliout  express  authority  from  the  com- 
pany, receive  personal  property  in  payment  ;^^^  althoug'li  it 
is  held  that  if  the  agent  has  agreed  to  receive  groceries  in  pay- 
ment, the  company  cannot  cancel  for  nonpayment  while  the 
assured  is  willing  and  able  at  all  times  to  pay  in  such  man- 
j^gj..i98  ,^jj(j  ^  Qj^  Indiana  case  the  agent  received  one-fourth 
of  the  premium  in  goods  and  the  balance  in  notes,  although 
no  question  was  raised  as  to  his  authority  to  accept  the  goods, 
it  merely  being  held  that  the  contract  treated  the  premium  as 
paid.^^^  But  the  company  may  agree  that  the  premium  shall 
be  paid  by  advertisements;  the  insured  in  such  case  is  not  re- 
sponsible if  the  company  does  not  furnish  sufficient  advertis- 
ing matter  to  equal  the  amount  of  the  premium,  and  the  policy 
will  take  effect  from  its  date;^*^*^  and  the  surrender  of  an  exist- 

*«•  Anchor  L.  Ins.  Co.  v.  Pease,  44  Horw.  (N.  Y.)  385. 

>"  Hoffman  v.  Hancock  Mut.  L.  Ins.  Co.,  92  U.  S.  161. 

i"»  Cariwitz  v.  Germania  F.  Ins.  Co.  (U.  S.  C.  C.  Dis.  N.  J.  18S3),  12 
Ins.  L.  J.  127. 

"»  New  England  L.  Ins.  Co.  v.  Hasbroiick,  32  Md.  447.  See  further 
as  to  payment  to  agent  in  other  than  cash:  Raub  v.  New  York  Ins. 
Co.,  14  N.  Y.  St.  Rep.  573;  Life  Ins.  Co.  v.  Davidge,  51. Tex.  244; 
Oritchett  v.  American  Ins.  Co.,  53  lo^wa,  404. 

=•»  Kentucky  Mut  Ins.  Co.  v.  Jenks,  5  Ind.  96.  The  court,  per 
Stuart,  J.,  saj's  in  this  case:  "Much  is  said  in  the  argument  about 
the  payment  of  the  premium  and  the  indorsement  of  such  payment 

on  the  policy  as  essiential  to  the  completion  of  the  contnact 

Here  the  comtriact  was  complete.  It  was  a  contract,  too,  not  accord- 
ing to  the  course  of  the  company's  business.  Its  very  terms  dispensed 

with  the  ordinai-y  course  of  payment The  fimt  year's  pre- 

miu,m,  ordinarily  payable  in  money,  was  to  be  paid  in  printing.  The 
paymeM  was,  therefore,  a  labor  to  lue  contitaaied  through  a  series  of 
months.  In  accepting  .Tenks'  proposition,  the  board  was  particular 
to  spe<'lfy  that  the  firsit  year's  premium  was  to  be  in  adverti'sing. 
The  propositioin  was  accepted,  and  the  policy  iissaied  with  reference 
to  that  mode  of  payment.  By  the  very  nature  of  the  contract,  it  de- 
volved upon  tihe  insurance  company  to  furnish  the  muatter  to  be  ad- 
vertised. They  did  so  in  part,  and  direcit.ed  the  period  during  -which 
the  publication  sliould  be  continued.  If  the  matter  published  did  not 
amount  to  the  first  year's  proniium  within  forty-five  cents,  it  was  not 
the  fault  o'f  .Tenks.  Tliey  sliould  li^ave  furnished  more  Tnatter  or  con- 
tinued that  published  loinger.  Tlie  negli^-t  of  the  insurance  company 
to  do  either  did  not  affcot  the  rights  of  the  assured.    Adveriiisiug  be- 
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ing  policy  is  not  infrequently  made  the  consideration  of  the 
issuance  of  another. ^^^ 

§  1138.  Cash  Premiums — Mutual  Company. — It  is  held 
not  to  be  contrary  to  the  principles  underlying  the  mutual 
insurance  systems  that  the  articles  of  association  of  a  mutual 
company  should  provide  that  a  member  may,  instead  of  gi^ang 
a  premium  note,  pay  his  entire  premiums  in  cash  instead  of  by 
specific  assessments,  such  cash  payment  being  equivalent  to  an 
assessment  to  the  full  amount  of  such  note;^*^^  although  in  an 
Illinois  case  it  was  held  that  where  a  mutual  company  accepted 
<3ash  for  the  premium,  the  insured  did  not  become  a  member, 
and  sustained  to  it  no  different  relations  than  in  case  of  a  stock 
-company.  ^'^^ 

§  1139.  Payment  in  Depreciated  Funds,  Confederate 
Money. — A  payment  made  in  accordance  with  the  usuul 
course  of  business  known  to  the  principal,  in  cun-ency  issued 
by  a  de  facto  government,  and  which  is  accepted  by  the  agent 

ing  the  stipulated  mode  of  payment,  the  insurance  company  had  no 
rigtiit  to  demamd  anything  else.  Accordingly,  ii  the  advertising  were 
done  upon  the  faith  of  the  contract  within  proi>er  time,  and  in  the 
onJy  manner  in  which  payment  could  be  made,  that  is  all  that  could 
be  required.  The  terms  upon  which  the  policy  issued,  or  was  to  is- 
sue, were  substantially  complied  with":  Id.  101,  102.  The  principle 
of  waiver  underlying  this  de'Cision  Is  relied  on,  ajnd  the  case  cited  in, 
Beliler  v.  German  Mut.  F.  Ins.  Oo.,  68  Ind.  351,  and  in  Will<?uts  v. 
Northwestern  Mut.  L.  Ins.  Co..  81  Ind.  308.  In  Pendleton  v.  Knick- 
erbocl^er  L.  Inis.  Co.,  5  Fed.  Eep.  288.  commercial  paper  was  talcen 
for  the  preminm,  and  the  court,  per  Hammond,  J..  In  his  charge  to 
the  jury,  said:  "The  tme  measure  of  the  duty  of  the  company  is  to 
be  f  oamd  in  the  rules  of  law  governing  a  'holder  of  commercial  paper, 
and  that  by  the  very  fact  of  taking  a  draft  like  this  they  assumed, 
in  reference  to  tihis  paper,  all  the  duties  devolving  on  a  holder  of  it 
taken  for  any  other  consideration,  and  were  obliged  to  proceed  with 
it  as  any  other  holder  would  under  the  commercial  law.  On  the 
other  hand,  any  neglect  to  proceed  properly  in  the  discharge  of  that 
duty  would  be  excused  under  the  same  circumstances,  as  such 
neglect  woaild  be  excused  with  any  other  holder,  and  not  otherwise": 
Id.  241.  242. 

^^  Such  was  the  case  in  Kautrener  v.  rennsylvania  Mut.  L.  Ins. 
Co..  5  Mo.  App.  581, 

*»  Dnvis  V.  Oshkosh  Tpholstery  Co..  82  Wis.  488;  52  N.  W.  Eep.  771. 

«»  Illinois  F.  Inis.  Co.  v.  Staintton,  57  111.  354. 
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of  a  foreign  company,  is  valid.  This  is  illustrated  by  the  fol- 
lowing case:  The  insurer  was  a  neutral,  with  a  general  agency 
in  Xew  York  and  a  local  agency  in  Richmond,  during  tlie 
Civil  A^"ar,  and  tliis  agent  received  confederate  money  in  pay- 
ment of  the  premium.  The  court  below  says:  "But  from  the 
nature  of  the  power  to  receive  payment  the  agent  necessarily 
derived  the  authority  to  accept  whatever  was  generally  used 
for  the  purpose  of  making  payments  in  the  locality  where  the 
debts  were  collected Gold  was  sho\vn  to  have  disap- 
peared almost  entirely  from  circulation,  and  it  is  a  matter  of 
history  that  the  insurrectionaiy  authorities  disoountenaueed 

the  use  of  United  States  Treasury  notes Soon  after 

the  agent  at  Richmond  was  directed  to  collect  the  premiums 
without  renewal  receipts,  the  actual  currency  of  that  country 
was  supplanted  by  confederate  notes  of  the  insurrectionary 
government.  Although  not  made  a  legal  tender  for  the  pay- 
ment of  debts,  all  other  species  of  currency  was  soon  driven 
out  of  circulation  by  them,  and  after  that  they  were  the  finan- 
cial means  used  for  buying  and  selling  property,  and  for  cre- 
ating and  discharging  debts These  notes  were  issued 

soon  after  the  passage  of  the  act  providing  for  them,  which 
was  on  the  10th  of  August,  1861,  and  from  that  time  they 
passed  equal  to  bank-notes,  and  during  the  residue  of  1861  and 
through  1862  they  were  known  as  confederate  money,  and 

passed  almost  at  par  at  Richmond It  was  the  only 

feasible  mode,  under  the  circumstances,  existing  at  that  time 
in  which  the  premiums  could  be  collected  by  him,  and  as  it  had 
been  made  his  duty  to  obtain  their  payment,  he  was  necessar- 
ily authorized  to  receive  it  in  that  manner."  And  it  further 
appeared  that  it  was  the  usual  course  of  business  for  the  agent 
to  settle  monthly,  so  that  it  could  not  be  assumed  that  the  iden- 
tical money  would  be  forw^arded  which  had  been  reeeived,  and 
his  acceptance  of  the  confederate  money  under  the  power 
given  him  to  collcft  premiums  discharged  the  'assured.  The 
court  of  appeals  also  says:  "It  was  a  currency  issued  by  the 
authority  of  an  existing  de  facto  government,  which  had 
adopted  a  constitutional  form  of  government,  and  was  fully 
organized  under  it,  which  had  in  the  field  large  armies,  .... 
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was  recognized  as  a  belligerent  power  soon  after  by  tlio  British 
government,  and  which  had  from  the  outset  been  treated  as  a 
belligerent  in  the  United  States."  ^^* 

§  1140.  Payment  in  Foreign  Money — Equivalent  in 
United  States  Money  may  be  Shown. — ^It  may  be  shown  by  a 
witness  what  the  result  is  of  his  calculations  as  to  the  equiva- 
lent in  United  States  money  of  premiums  payable  in  English 
money.^®^ 

§   1141.     Payment  of  Premium — Credit  may  be  Given. 

It  is  well  settled  that  credit  may  be  given  for  the  premium, 
and  insurance  companies  have  implied  powers  so  to  do.  If  the 
agent  gives  credit  and  becomes  personally  liable  therefor  to 
the  company,  the  premium  is  considered  as  paid.^**®  An  agent 
authorized  to  negotiate  risks  may,  in  the  absence  of  a  condi- 
tion making  prej^ayment  of  the  premium  a  condition  prece- 
dent, give  credit  iindeo"  an  executory  agreement  to  a^ume  a 
risk.-"^  And  payment  to  the  agent  is  payment  to  the  com- 
pany where  the  latter  has  been  in  the  habit  of  treating  snoh 
ag'ent  as  its  debtor  for  premiums  received  by  him  and  to  settle 
with  him  periodically  for  the  same.^'^*    If  it  is  understood  be- 

*•*  Robmson  v.  International  Assur,  Soc,  52  Barb.  (N.  Y.)  450;  42  N. 
Y.  54.  See,  also.  Sands  v.  New  York  L.  Ins.  Co.,  50  N.  Y.  626;  Mar- 
itime V.  International  Assur.  Soc,  62  Barb.  (N.  Y.)  181;  53  N.  Y.  339; 
New  Yorli  L.  Ins.  Co.  v.  Clopton,  7  Bush  (Ky.),  179;  Polglass  v.  Oli- 
ver, 2  Cromp.  &  J.  14. 

""  Ward  V.  Tucker.  7  Wash.  390;  3.T  Pa.<».  Rep.  1086. 

'"^  Mclntire  v.  Preston,  5  Gill  (Md.)  48;  48  Am.  Dec.  821;  Insurance 
Oo.  v.  Colt,  20  Wall.  (C.  S.)  560;  Sheldon  v.  Connecticut  INIut.  L.  Ins. 
Co.,  25  Conn.  207;  55  Am.  Dec.  565;  Church  v.  Lafayette  Ins.  Co.,  66 
N.  Y.  222:  AVood  v.  Poughkeepsie  Mut.  Ins.  Co..  32  N.  Y.  619:  Mayo  v. 
Pen,  101  INIaiss.  555:  Teutonia  Ins.  Co.  v.  Anderson,  77  111.  382;  Boehen 
V.  Willianisburgh  Ins.  Co.,  35  N.  Y.  131;  Homer  v.  Guardian  Mut.  L. 
Ins.  Co.,  67  N.  Y.  478;  Missouri  L.  Ins.  Co.  v.  Dnnldee,  16  Kan.  168; 
Tenna-nt  v.  Travelers'  Ins.  Co.,  31  Fed.  Rep.  322;  Baker  v.  Union  ;Mut. 
L.  Ins.  Co.,  43  N.  Y.  283;  Societe  etc.  v.  Morris,  24  La.  Ann.  347;  Flan- 
dors  on  Insurance,  p.  164.    See  sees.  80-84,  herein. 

=<"  Croft  V.  Hanover  F.  Ins.  Co.  (W.  Va.  1895).  21  S.  Rep.  854.  A 
general  agent  has  authority  to  give  credit  for  premiumis  on  delivery 
of  the  policy:  Pythian  L.  Assn.  v.  Preston  <Neb.  1896),  66  N.  W.  Rep. 
445. 

"»  Pennsylvania  Ins.  Co.  v.  Carter  (Pa.),  11  Atl.  Rep.  102. 
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tween  the  parties  tliat  there  is  a  binding  contract  of  insurance, 
and  credit  is  given  by  the  agent  for  the  premium  for  renewal, 
a  delivery  of  the  policy  and  actual  payment  of  the  premium 
is  not  necessary.^''-^  So  credit  may  be  given  for  the  premium 
by  the  company's  agent  under  an  agreement  to  temporaiily 
"hold"  an  expired  policy,  and  such  agreement  is  valid ;^^°  but 
local  or  subordinate  lodges  cannot  give  credit  for  assessments 
except  by  virtue  of  some  authorization  under  the  laws  of  the 
orgianization.^^^  A  custom  to  allow  credit  is  not  proven  by  the 
fact  that  credit  has  once  been  gi^^en  by  the  company,-^  ^  and 
where  the  custom  was  for  the  insurer  to  give  credit  for  about 
thirty  days,  and  the  insm-ed  having  paid  a  part  of  the  pre- 
mium, and  the  insurer  having  notified  him  that  the  balance 
must  be  paid  within  a  limited,  specified  time,  and  this  is  not 
done,  and  a  loss  occurs,  the  insurer  may  cancel  the  policy,  it 
providing  therefor,  and  no  recovery  may  be  had  thereon. ^^^ 
In  case  of  mutual  accounts,  payment  may  be  made  by  charg- 
ing the  premium  to  the  insured.^^*  "Where  the  policy  pro- 
^ided  for  the  payment  of  a  certain  annual  premium,  with  an 
election  to  pay  half  or  quarterly  or  thrice  yearly  in  advance 
with  interest,  one-third  to  be  indorsed  as  a  loan,  and  reserAing 
the  rig'ht  to  deduct  any  balance  of  the  year's  premium  unpaid 
at  the  commencement  of  the  year,  or  any  indebtedness  to  the 
company,  and  the  insured  elected,  with  the  company's  con- 
sent, to  pay  in  three  installments,  one  of  which  he  paid,  but 
failed  to  pay  the  second  when  due,  and  died  before  the  thiixi 
installment  for  that  year  was  payable,  it  was  held  that  credit 
was  not  given  for  the  last  two  installments. ^^^  In  ease  of 
mutual  benefit  societies,  there  would  seem  to  be  no  valid  rea- 
son why  credit  should  not  be  given  in  the  absence  of  some 


«"•  Lnm  V.  United  States  F.  Ins.  Co.  fAIich.  189.5).  62  N.  W.  Rep.  r.fi2. 

='"  Baker  v.  Commercial  Union  Assur.  Co.,  162  Mass.  358;  38  N.  E. 
Rep.  1124. 

'"  See  Borgraefe  x.  Supreme  "Lodge  K.  &  L.  of  H.,  22  INfo.  App.  127. 

»"  Willcnts  V.  Northwestern  Mnt.  L.  Ins.  Co..  81  Ind.  800. 

"'  Berjrsen  v.  Builder's  Ins.  Co.,  38  Cal.  541. 

"*  ISIarsh  v.  Nortlnvestern  Nat.  Ins.  Co.,  3  Biss.  (G.  C.)  351.  See  see. 
81.  herein. 

"»  Howard  v.  Continental  L.  Ins.  Co.,  48  Cal.  229. 
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prohibition  in  the  constitution,  articles  of  association,  or  by- 
la  ws.^" 

§  1142.  Payment  by  Order  on  Third  Party. — That  the 
company  may  accept  an  order  on  a  tiiird  party  for  the  pre- 
mium is  undoubted ;  as  in  case  of  an  order  by  an  employee  on 
his  employer.^^^  But  the  paymaster  of  a  railroad  has  no  au- 
thority to  deduct  dues  owed  by  an  employee  to  an  employee's 
relief  association.^^ ^ 

§  1143.  Eflfect  of  OrdeiP  on  Third  Party — Demand — No- 
tice of  Nonpayment — Forfeiture. — If  the  company  accepts 
an  order  on  a  third  party  for  the  payment  of  a  premium,  it 
operates  as  an  assignment  of  the  designated  fund  to  the  insurer 
for  that  purpose,  and  the  presumption  attaches,  in  the  absence 
of  notification  to  the  insured  to  the  contrary,  that  payment  has 
been  made,  and  the  failure  to  notify  the  insured  of  nonpay- 
ment will  constitute  a  waiver  of  a  condition  as  to  forfeiture 
therefor.^^^  It  is  also  incumbent  upon  the  insurer  to  make  de- 
mand or  to  present  such  order  to  the  drawee  for  payment,  and 
if  it  neglects  to  do  so  it  cannot  avail  itself  of  nonpayment  aris- 
ing from  such  act.^^^  Thus,  where  the  policy  provided  that 
claims  for  injuries  should  be  forfeited  to  the  company  for  any 
period  for  which  its  respective  premium  should  not  have 
been  actually  paid,  the  company  was  held  estopped  to  claim 
nonpayment  where  it  had  accepted  an  order  for  the  premium, 
but  neglected  to  present  the  order  before  the  death  of  the  in- 
sured, although  several  months  had  inter^-ened  during  w^hich 

"'  See  Kline  v.  National  B.  Assn.,  Ill  Ind.  462;  60  Am.  Rep.  703. 

"'  Lyon  V.  Travelers'  Ins.  Co.,  55  Mich.  141;  54  Am.  Rep.  354;  Cot- 
ten  V.  Fidelity  &  Cas.  Co..  41  Fed.  Rep.  506.  In  this  case  the  com- 
pany's agent  accepted  the  order,  and  forwarded  it  to  the  company: 
McMahon  v.  Travelers'  Ins.  Co.,  77  Iowa,  229;  42  N.  W.  Rep.  179; 
National  B.  Assn.  v.  .Tacljson,  114  111.  533;  Bane  v.  Travelers'  Ins.  Co., 
85  Ky.  077;  4  S.  W.  Rep.  787. 

»'  Baltimore  &  Ohio  Employees'  Relief  Assn.  v.  Post,  122  Pa.  St. 
579;  15  Atl.  Rep.  885. 

"'  Lyon  V.  Travelers'  Ins.  Co.,  55  Mich.  141;  54  Am.  Rep.  354;  Na- 
tional B.  Assn.  V.  Jackson,  114  111.  533. 

""  Lyon  V.  Travelers'  lus.  Co..  55  Mich.  141;  54  Am.  Rep.  354;  Cot- 
ten  V.  Fidelity  &  Cas.  Co.,  41  Fed.  Rep.  506. 
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it  miglit  Lave  been  presented.^-^  But  in  another  case  the 
drawee  did  not  accept  the  order,  although  he  paid  the  two 
first  installments  at  the  times  called  for  in  the  order;  the  last 
two  were  not  paid,  however,  at  the  specified  time,  the  insured 
not  then  working,  but  he  resumed  work,  and  prior  to  the  acci- 
dent there  was  sufficient  money  in  the  drawee's  hands  to  pay 
the  balance  due.  No  demand,  however,  was  made  upon  the 
drawee;  the  insured  was  not  notified  of  the  nonpayment,  nor 
was  the  order  returned  or  offered  to  be  returned,  and  no  no- 
tice was  given  that  the  contract  had  ceased.  The  policy  con- 
tained a  similar  condition  as  to  forfeiture  as  that  stated  in 
the  last  case,  and  it  was  held  that  no  recovery  could  be  had.^^^ 
Again,  such  an  order  was  held  not  to  amount  to  a  payment  of 
the  premium  where  it  was  draivu  upon  a  railroad  company, 
but  was  not  accepted  although  retained  as  a  voucher;  the  or- 
der being  for  the  payment  of  a  certain  sum  out  of  each 
month's  wages  which  paid  the  premium  for  a  specified  period 
under  an  accident  policy.  One  month's  payment  only  was 
made.  The  second  month's  wages  were  drawn  in  full  by  the 
insured,  who  during  the  second  insurance  period  wrote  the 
insurers  to  cancel  the  policy.  This,  however,  was  not  done, 
and  during  this  period  he  was  killed.  The  policy  contained  a 
similar  condition  as  in  the  last  two  cases.  No  attempt  was 
even  made  to  collect  the  second  premium,  although  some 
wages  were  due  the  insured  at  his  death.^^^  The  company 
may  validly  provide  in  a  policy  issued  upon  the  consideration 
of  such  an  order  that  no  liability  exists  on  its  part  for  a  loss 
while  the  order  is  unpaid,  and  if  in  such  case  a  loss  occurs 
during  such  nonpayment,  no  recover)^  may  be  had.^^* 

§  1144.  Payment  by  Check. — A  check  may  be  accepted 
in  payment  of  the  premium.  Such  a  manner  of  payment 
may  be  warranted  by  custom  or  a  course  of  dealing  between 
the  insured  and  his  agent  and  the  party  from  whom  the  pre- 


*''  Gotten  V.  Fidolity  &  Cas.  Co..  41  Fod.  Rep.  506. 

=^  Bane  v.  Travolers'  lus.  Co..  85  Ky.  G77;  4  S.  W.  Rep.  787. 

'"  McMnho-n  v.  Travelers'  Ins.  Co..  77  Iowa.  220;  42  N.  W.  Rep.  179. 

*"*  Forest  City  lus.  Co.  v.  School  Directors,  4  111.  App.  145. 
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mimn  is  due  and  payable.  Thus,  where  the  company's  course 
of  dealing  in  accepting  checks  sent  by  mail  in  payment  of  as- 
sessments has  been  such  that  the  insured  may  fairly  and  in 
good  faith  have  been  justified  in  supposing  that  such  a  mode  of 
payment  would  satisfy  the  company's  requirements,  and  he 
mails  a  check  for  the  amount  due  within  the  proper  time,  the 
company  will  be  estoj)ped  from  claiming  a  forfeiture  for  non- 
payment.^^^  So  payment  by  check  may  be  warranted  by  an 
express  direction  of  the  company  or  its  agent,  as  where  it  is 
delivered  or  mailed  or  sent  by  express  to  the  agent  or  the  com- 
pany under  such  request ;^^^  and  it  has  been  held  that  payment 
by  check  may  be  valid  even  though  the  same  has  been  dishon- 
ored,^^'^  although  it  would  seem  that  a  check  must  at  least  be 
valid  when  received. -^^  It  is  held  that  payment  by  check  is 
not  valid  where  the  policy  expressly  stipulates  for  some  other 
mode.^^®  But  there  is  no  valid  reason  why  both  the  company 
and  its  agent  with  the  requisite  authority  may  not  waive  a 
stipulated  mode  of  payment,  as  well  as  other  conditions.^^^  A 
check  does  not  of  itself  constitute  payment  until  the  check  is 
paid,  except  there  be  an  agreement  to  that  effect.^^^ 

§   1145.     Payment  with  Misappropriated  Funds. — It  is 

held  in  New  York  that  if  a  member  who  has  insured  his  life 
for  his  wife's  benefit  pays  the  premiums  until  his  death 
wholly  out  of  partnership  money  misappropriated  by  him, 
that  the  surviving  member  is  entitled  to  the  whole  amount  of 
the  insurance,  such  sum  being  less  than  the  funds  misappro- 

•"  Kenyon  v.  Knights  Templar  &  M.  Mut.  Aid  Assn.,  122  N.  Y.  247; 
33  N.  Y.  St.  Rep.  467;  25  N.  E.  Rep.  1020;  19  Ins.  L.  J.  1020. 

"'  Tayloe  v.  Merchants'  F.  Ins.  Co.,  9  How.  (U.  S.)  390. 

="  Mtna  L.  Ins.  Co.  v.  Green,  38  U.  C.  Q.  B.  459. 

»»  See  Tayloe  v.  Merchants'  F.  Ins.  Go.,  9  How.  (U.  S.)  390. 

"»  S^e  Neill  v.  Union  Mut.  L.  Ins.  Co.,  7  Ont.  App.  171. 

»'»  See  Hodson  v.  Guardian  L.  Ins.  Co.,  97  Mass.  144;  Tayloe  v.  Mer- 
chants' F.  Ins.  Co.,  9  How.  (U.  S.)  390;  Sims  v.  State  Ins.  Co.,  47  Mo. 
54;  New  Yorlv  Cent.  Inis.  Co.  v.  NationaJ  Prot.  Ins.  Co.,  20  Barb.  (N. 
Y.)  4G8. 

»**  Greenwich  Ins.  Co.  v.  Oregon  Imp.  Co.,  76  Hun  (N.  Y.)  194;  58  N. 
Y.  St.  Rep.  474;  27  N.  Y.  Supp.  794;  affirmed  without  opinion,  I4S  N. 
Y.  758. 
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priatcd.  But  it  remained  an  undecided  question  before  the 
court  as  to  the  result  as  between  the  widow  and  the  surviving 
partner  in  case  the  insiu'ance  money  kad  exceeded  the  amount 
misappropriated.^^^ 

§  1146.  By  Whom  Premium  Payable. — The  English  de- 
cisions in  marine  insurances  seem  to  rest  upon  a  practice  vvliich 
is  in  effect  a  system  of  credits  between  the  broker  and  the  as- 
surer for  the  premium,  which  is  considered  paid  as  between 
the  latter  and  the  assured.^^*  But  here  the  premium  is  due 
from  the  party  insured  in.  the  absence  of  some  agreement  or 
course  of  dealing  to  the  contrary,  and  even  though  notes  may 
be  given  by  an  agent  or  broker  and  accepted  for  the  premium, 
yet  where  the  contract  provides  for  a  deduction  or  setoff  from 
the  loss  of  the  unpaid  premium,  the  eventual  liability  of  the 
insured  is  practically  brought  bout  in  case  of  a  loss  where  such 
premium  note  is  unpaid  at  the  time.^^* 

§  1147.  Premiums  Paid  by  Debtor  in  Fraud  of  Credi- 
tors— Husband  and  Wife. — If  a  debtor  takes  out  a  policy 
upon  his  life  payable  to  his  wife  and  children,  and  pays  the 
premiums  thereon,  such  policy  is  not  within  the  protection 
of  the  statute  permitting  insurance  by  one  for  the  benefit 
of  his  wife  and  children  to  the  exclusion  of  creditors,  for  such 
payments  of  premiums  are  in  effect  gifts  to  the  beneficiary, 
and  void  and  fraudulent  against  then  existing  creditors,  and 

*«*  Holmes  v.  Gilman,  138  N.  Y.  369;  30  Abb.  N.  C.  (N.  Y.)  213;  52 
N.  Y.  St.  Rep.  873;  disting-uishinjo;  Central  Bank  v.  Home.  128  U.  S. 
195;  revensinc  64  Hun  (N.  Y.),  227;  46  N.  Y.  St.  Rep.  110.  See  Holmes 
v.  Davenport,  18  N.  Y.  Supp.  56.    See  chapters  on  beneficiaries  heroin. 

iM  PoTver  V.  Butcher,  10  Barn.  &  C.  329,  per  Bayley,  J.,  340.  and 
Parke,  B.,  347;  Beck  with  v.  Bullcn.  8  El.  &  B.  685;  Edfiar  v.  Fowler, 
3  East.  222;  Great  Western  Ins.  Co.  v.  Ciinliffe,  33  L.  .T.  Com.  P.  13; 
Minett  v.  Forrester.  4  Taunt.  .541.  And  see  sec.  700.  ante.  See  1  Ar- 
nould  on  Marine  Insurance,  Perkins'  ed.  18.50,  109  et  seq.;  1  Arnould 
on  Marine  Insurance.  Maclachlan's  ed.  1887,  193-07,  for  course  of 
practice  concernin;?  premiums  bet-n-een  broker  and  underwriter  in 
England. 

"*  See  Hurlburt  v.  Panfie  Ins.  Co..  2  Sum.  (C.  C.)  271;  Columbian 
Ins.  Co.  V.  Bean,  113  Mass.  541;  Dodge  v.  Union  Marine  Ins.  Co.,  17 
Mass.  471. 
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money  so  paid  constitutes  equitable   assets,   wHcli  may   be 
reached  by  a  judgment  creditor  of  the  insured  decedent.^^^ 

§  1148.  Payment  by  and  Liability  of  Third  Party- 
Beneficiary — Lieu  on  Policy.^^*^ — While  anyone  may  pay  the 
premiums,  yet  if  they  are  paid  by  a  stranger  he  does  not,  by 
reason  of  the  mere  fact  of  the  payment  itself  in  the  absence  of 
a  contract  with  the  party  entitled  to  the  benefit,  obtain  any 
title  to  the  policy,  e^en  though  such  payment  be  made  in  good 
faith  ;2^^  and  a  beneficiary  who  voluntarily,  in  the  absence  of 

"*  Merchants  &  Miners'  Trans.  Co.  v.  Borland  (N.  J.  Ch.  1895),  40 
Cent.  L.  J.  403;  31  Atl  Rep.  272;  Act  Feb.  19,  1851;  Amemded  Act, 
March  8,  1871;  Rev.,  p.  640.    See  chapters  herein  on  beneficiaries, 

'^^  See  sec.  75,  herein. 

"'  Burridge  v.  Row,  1  Younge  &  C.  Ch.  183.  In  this  case  the  vice- 
chancellor,  Lord  Justice  Knig'ht  Bruce,  says:  "Nothing  that  has  been 
stated  to  me  has  had  the  effect  of  persuading  me  that  without  any 
contract  for  that  purpose,  the  mere  fact  of  maliing  payments  of  the 
premiumis.  however  necessary  it  might  be  for  the  preservation  of  the 
pi-operty,  would  give  the  party  making  these  payments  a  title  to  the 
property.  I  am  not  aware  that  there  is  any  authority  or  principle 
in  support  of  any  such  proposition":  Id.  191,  holding  that  the  colun- 
ta.ry  payment  of  premiums  confers  no  interest  on  the  payer  in  the 
policy.  In  Meir  v.  Meir,  88  Mo.  566.  the  court  athnns  the  judgment  in 
15  Mo.  App.  68,  on  the  ground  and  for  the  reasons  stated  therein,  and 
in  the  latter  case  the  court,  per  Bak€T\'ell,  J.,  says:  "In  the  case  of 
an  insiirance  policy  the  money  belongs  to  the  beneficiary  upon  tlie 
happening  of  the  event  provided  for,  and  we  know  of  no  policy  of  the 
law  that  the  beneficiary  takes  it  from  the  company  with  the  burthen 
of  repaying  to  any  unknown  persons  who  may  have  presented  it  to 
him.  the  premiums  paid  by  them  withouit  his  consent  to  keep  the 

policy  alive We  know  of  no  particular  policy  which  the 

law  in  the  interests  of  society  has  as  to  the  keeping  in  existence  of 
insurance  policies  without  the  knowledge  or  consent  of  the  bene- 
ficiary. If,  conitrary  to  the  established  doctrine  that  one  can  be  made 
the  debtor  of  another  by  the  mere  act  of  the  would-be  creditor,  and 
against  the  will  or  without  the  co-operation  of  the  debtor,  we  are, 
in  the  ease  of  life  insurance  contracts,  to  admit  this  proposed  excep- 
tion to  the  general  rule.  Where  are  we  to  draw  the  line?  Is  the 
widow  and  beneficiary  to  take  the  fund  subject  to  any  claims  of  any 
and  all  persons  who  can  show  that  they  have  lent  money  to  the  in- 
sured huslia.nd  to  pay  his  premiums,  or  paid  them,  or  any  of  them, 
at  his  request?  If  so.  the  beneficiary  will  take  her  money  from  the 
insurance  company  under  circumstances  of  risk  similar  to  those  at- 
taching to  the  purchase  of  stock,  wiithout  knowing  what  amount  may 
have  been  paid  upon  it,  and  she  may  become  liable  for  a  larger 
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such  a  contract,  pays  the  assessments  on  a  certificate  in  a  ben- 
efit society,  acquires  thereby  no  vested  interest  to  the  fund  as 
against  a  beneficiary  thereafter  validly  designated,^^^  al- 
though a  trustee  may  be  allowed  for  premiums  paid  under 
that  particular  policy  of  which  he  is  trustee  ;^^^  and  he  also  has 

amoiimt  in  premiuins  than  she  receives  from  the  company.  And  by 
•w  hat  rule  are  we  to  confine  the  right  of  recovery  to  a  near  relative  of 
the  deceased,  or  to  limit  it  to  premiums  paid,  nort  to  exceed  the 
amount  of  the  policy?  ....  The  learned  counsel  for  appellant 
has  cited  many  cases,  and  seems  to  have  diligently,  bu^t  unsuccess- 
fully, searched  for  anything  in  the  books  which  will  sustaita  his  posi- 
tion, that  one  who  has  paid  the  premiums  rto  keep  alive  a  policy  with- 
out the  consent  of  the  beneficiary,  and  for  the  beneficiary,  might 
claim  a  lien  upon  the  fund  after  it  became  payable,  or  recover  the 
premiums  from  the  beneficiary  after  the  money  was  paid  by  th« 
company":  Id.  75-77.  In  Aylwin  v.  Witty.  30  L.  J.  Ch.  N.  S..  pt.  2,  860, 
the  syllabus  reads  as  follows:  "D.  &  P.,  under  a  covenant  in  the 
mortgage  deed,  paid  the  premiums  on  a  life  policj',  forming  part  of 
the  security,  as  sureties.  By  a  contemporaneous  instrument  to  which 
they  were  not  parties,  the  equity  of  redemption  was  assigned  in  trust 
for  the  benefit  of  tlie  creditors  of  the  mortgagor,  and  D.  signed  the 
trust  deed  as  a  creditor.  The  mortgage  was  paid  off,  and  the  policy 
was  sold  by  the  trustees  of  the  creditors'  deed  under  a  power  con- 
tained therein.  A  creditors'  suit  being  instituted,  it  was  held  that  the 
creditors  were  not  entitled  to  take  the  money  produced  by  a  sale  of 
the  policy  without  making  payment  in  satisfactiiooi  of  the  premiuma 
paid  by  D.  &  P."  In  I^eslie  v.  French,  L.  K.  23  Oh.  D.  552,  561,  Fry, 
L.  J.,  says:  "I  will  first  consider  the  case  of  payments  by  a  mere 
stranger.  On  principle,  it  is  difficult,  if  not  impossible,  to  see  why 
such  payments  which,  when  made  without  contract  or  request,  are  a 
mere  impertinence,  should  create  a  lien  upon  the  property.  It  is  evi- 
dent that  in  themselves  they  would  not  even  create  a  ground  of  per- 
sonal action  against  the  person  eased  by  the  payment,  for  it  is  certain 
that  moneys  paid  by  A  for  B  give  no  right  of  action  against  B.  un- 
less they  are  paid  upon  his  request The  authorities  appear 

to  me  to  be  clear  upon  this  point":  Citing  Burridge  v.  Row,  1  Younge 
&  C.  Oh.  183;  Clack  v.  Holland.  10  Beav.  262.  and  considering  other 
analogous  cases.  See  chapter  herein  as  to  assignment.  An  assignee 
of  a  life  policy,  assigned  as  security  against  a  contingent  liability,  de- 
pendent upon  tlie  assnred's  life,  is  not  liable  to  assured's  estate  for 
failure  to  apply  money  given  him  by  a  third  person  to  pay  premiums, 
where  he  has  not  agreed  to  pay  them:  KUlor.an  v.  Sweet.  72  Hun  (N. 
Y.).  194;  55  N.  Y.  St.  Rep.  482. 

*»  Nix  V.  Donovan  (N.  Y,  City  Ct.  1892).  46  N.  Y.  St.  Rep.  21;  IS  N. 
Y.  Supp.  435.    Sf>e  chapters  on  benefir-inrios  herein. 

""  Chapin  v.  Fellows,  3G  Conn.  132;  In  re  Earl  of  Winchelsea  etc., 
39  Ch.  D.  169. 
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a  riglit  to  indemnity  out  of  tlie  trust  property  for  money  ex- 
pended by  Mm  in  its  preservation.^***     And  in  a  case  where  an 
employee's  life  was  insured  and  the  policy  assigned  to  the  em- 
ployer, conditioned  upon  his  paj^ng  the  premiums  and  in- 
creasing the  employee's  salary,  it  was  held  that,  uj>on  his  dis- 
charging the  employee  shortly  after  such  assignment  and  the 
decease  of  the  employee,  the  latter's  executors  could  recovei 
the  amount  of  the  policy  less  the  premiums  actually  pmd  by 
the  employer.^'*^     And  a  wife  may  obtain  an  equitable  lien 
upon  the  amount  due  under  a  certiticate  when  she  advances 
the  assessments.^*"    Again,  it  has  been  held  that  if  one,  under 
a  supposition  that  he  is  the    owner   of   the   policy,  pays   pre- 
miums thereon,  he    may  recover    back  the    same.-*^     So  a 
mortgagee  may  be  entitled  to  credit  for  premiums  paid  by 
him  where  the  mortgagor  fails  to  keep  his  contract  to  insure 
the  property  and  the   mortgagee  himself   effects  a  policy,-** 
and  a  feme  covert  who  pays  the  premiums  on  policies  assigned 
to  her  for  a  settlement  upon  her  is  entitled  to  a  lien  on  the 
proceeds,"*^  and  a  third  party  may  become  liable    for    assess- 
mente.     Where  a  society  of  wliich  the  insured  was  a  mem- 
ber assumed  payment  of  the  premiums  because  the  insured 
had    failed   to    pay  his  weekly    dues  to  it,  it    was  held    that 
the  company  could  elect  to  carry  the  risk  and  hold  the  so- 
ciety liable  for  the  premium,  and  that  the  company's  liability 
having  become  fixed  by  failure  to  declare  a  forfeiture  at  the 
time  of  the  death  of  the  insured,  it  was  estopped  to  claim  a 
forfeiture."**'     Again,  a    contract  to    pay  premiums    may  be 
valid  in  equity  as  to  a  minor  beneficiary,  and  give  a  right  to 
recover  the  amount  out  of  the  insurance  money.-*'^     It  is  held 


*«  Leslie  v.  French,  L.  R.  23  Ch.  D.  552,  5(10,  per  Fry,  L.  J. 

=«  Scott  V.  Roose,  3  Irish  Eq.  170. 

■*-  National  Mut.  Aid  Soc.  v.  Lupoid,  101  Pa.  rft.  Ill;  Weisort  v. 
Muehl.  81  Ky.  336. 

2"  noiild  V.  Emerson,  99  Mass.  154. 

»"  Fowley  v.  Palmer,  5  Gray  (Mass.),  549. 

***  Bnrridffe  v.  Row.  1  Younge  &  C.  Ch.  183;  11  L.  J.  Ch.  3G9;  a.- 
Urmed  13  L.  J.  Ch.  173. 

240  Teutonia  L.  Ins.  Co.  v.  Anderson,  77  111.  382. 

'"  Hodge  V.  Ellis,  70  Ga.  272. 
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iu  Illlnois^^s  that  a  wife  lias  title  to  the  insurance  where  she 
acts  in  good  faith  and  under  an  agreement  with  her  husband 
that  if  she  would  pay  an  assessment  due,  and  thereafter  pay 
them  as  they  became  due,  the  fund  should  be  hers,  in  pursu- 
ance of  which  agreement  he  executed  a  paper  making  the 
amount  of  the  certificate  payable  to  her.  In  this  case  the 
fund  was  by  will  made  payable  to  the  daughters  of  the  hus- 
band, as  permitted  by  the  by-laws  of  the  association,  and  tlie 
designation  of  the  wife  was  declared  to  be  an  equitable  as- 
signment, and  also  that  the  interest  of  the  assured  in  the 
money  had  been  purchased  and  paid  for  by  the  Avife,  and 
therefore  he  had  at  his  decease  no  interest  remaining  which 
could  pass  by  will.^-*^  In  an  English  case  a  policy  was  ef- 
fected as  collateral  security  for  a  loan  gi\^nted  on  a  bond 
with  sureties,  and  a  bill  to  restrain  an  action  at  law  against 
the  sureties  was  dismissed  on  the  ground  that  it  did  not  appear 
that  any  recovery  could  be  had  upon  the  policies,-^*'  although 
a  creditor  and  assignee  may  by  express  agreement,  though 
not  otherwise,  become  liable  for  premiums  in  a  policy  held  by 
him  as  collateral  security,^^^  and  a  bondholder  may  pay  pre- 
miums to  preserve  his  security  and  have  a  lien  on  the  policy 
for  the  amount  paid."^^  If  a  payment  is  made  by  a  third 
party  after  death  of  the  insured,  this  does  not  prevent  the 
company  from  defending  on  the  gi-ound  that  the  premium 
was  overdue  and  the  policy  forfeited,  although  its  agent  ac- 
cepted said  payment  and  gave  an  antedated  receipt  therefor.^^' 
And  such  payment  by  a  friend  of  the  insured,  made  after  his 
decease  in  ignorance  thereof,  floes  not  operate  as  payment  and 
renewal,  nor  vest  any  rights  in  tlie  payee  of  die  policy,  al- 

*"  Swift  V.  Railway  Conduct.  Mat.  B.  Assn.,  96  III.  309  (one  judga 
dissentini?). 

'*•  See  Garner  v.  Germajnia  L.  Ins.  Co.,  110  N.  Y.  2GG;  17  Abb.  N.  C. 
'N.  Y.)  7.  See  cliapter  on  l>eneficiaries  herein.  Avhere  tliis  question 
as  to  tlie  rig-hit  to  make  an  agreement  vesting  the  frnul  is  eonsidered. 

"»  Edge  V.  Duke.  18  L.  J.  Oh.  18.3.  See  Barker  v.  Korlh  British  Ins. 
Co.,  9  Shaw  &'  D.  860. 

*»'  Van  Duerson  v.  Scanlan,  7  Cin.  L.  Bull.  188;  7  Week.  L.  Bull. 
188. 

"'  McLean  v.  Burr,  16  Mo.  App.  240. 

^'  Union  Mut.  L.  Ins.  Co.  v.  McMillen,  24  Ohio  St.  67. 
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though  a  receipt  is  given,  it  aj^pearing  that  on  learning  of  the 
deatli  the  receipt  was  returned  and  the  money  paid  back.^^* 

§  1149,  Same  Subject — Rules  Stated  in  Leslie  v. 
French.^^^ — In  this  case  the  following  rules  are  staled  by 
Fry,  L.  J.:  "In  my  opinion,  a  lien  may  be  created  upon  the 
moneys  secured  by  a  policy  by  the  payment  of  premiums  in 
the  following  cases:  1.  Ey  contract  with  a  beneficial  owner 
of  the  property;  2.  By  reason  of  the  right  of  trustees  to  an 
indemnity  out  of  their  trust  property  for  money  expended  by 
them  in  its  preservation;  3.  By  subrogation  to  this  right  of 
trustees  of  some  person  who  may  at  their  request  have  ad- 
vanced money  for  the  preservation  of  the  property;  4.  By 
reason  of  the  right  vested  in  mortgagees  or  other  persons  hav- 
ing a  charge  upon  the  policy  to  add  to  their  charge  any  mon- 
eys which  have  been  paid  by  them  to  preserve  the  prop- 
erty." 250 

§  1150.  Payment  by  and  Liability  for  Premium  of 
Ag-ent  or  Broker. — The  agent  of  the  company  may  pay  the  pre- 
mium himself  and  hold  the  assured  responsible  therefor  to 
him,-^^  or  he  may,  in  certain  cases,  assume  the  payment  there- 
of,^^^  and  if  the  company  receive  the  agent's  note,  signed  by 
himself,  the  insured  is  not  obligated  to  the  insurer  for  the 
premium.^^^  So  the  company  may  establish  a  system  of 
charging  cash  premiums  to  the  broker,  he  collecting  them  of 
the  assured  and  rendering  a  monthly  account  to  the  com- 
panv,  and  evidence  of  such  facts  is  admissible  to  establish  suoli 
broker's  liability  to  the  company,  although  not  for  pi-emiums 

*=*  Miller  v.  Central  L,  Ins.  Co.,  110  111.  102. 

«»  L.  R.  23  Cb.  D.  552,  560. 

*«  CWinsr  on  the  "first"  class,  Aylwin  v.  Witty.  30  L.  J.  Cli..  N.  ??.. 
pt.  2.  800:  on  the  "second"  and  "third."  Clack  v.  Holland.  19  Boav. 
262'Gill  V.  Downing,  L.  R.  17  Eq.  316;  Todd  v.  Moorehouse,  L.  K.  19 

Eq.  69. 
'"  Home  Ins.  Co.  v.  Curtis,  32  Mich.  402;  Sheldon  v.  Coainecticut 

Ins.  Co..  25  Conn.  207. 
'"  Chiclverins  r.  Globe  Ins.  Co..  116  Mass.  321. 
*»»  Stackpole  v.  Arnold,  11  Mass.  27. 
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not  paid,  on  policies  which  were  never  delivered  by  the  broker 
even  though  he  has  not  returned  them;^*^'*  and  tbis  is  beld  to 
be  so  even  though  the  company  were  insolvent  at  the  time  the 
policies  delivered  were  issued  by  it.-^^  But  it  is  also  beld 
that  if  the  money  received  by  the  agent  has  not  been  paid 
over  to  the  company  or  accounted  for  to  it,  the  latter  has  no 
right  to  the  premium  in  its  agent's  hands  where  it  has  in  the 
meantime  become  insolvent,  since  the  consideration  has  failed 
for  which  the  premium  was  given.^*^^  If  a  note  is  given  to 
the  broker  or  agent,  or  he  has  become  a  creditor  of  tbe  as- 
sured at  his  request,  there  is  no  reason  wby  an  action  cannot 
be  sustained  by  the  company  in  the  agent  or  broker's  name 
against  the  assured  on  the  note.^®^  The  principal  has  been 
held  liable  on  a  note  given  by  the  agent  where  the  policy  did 
not  expressly  disclose  the  agency,  even  though  it  impliedlv 
did  so.2«* 

§  1151.  Premiiinis  Paid  Out  of  Partnership  Funds 
During  Solvency. — Under  a  New  York  Supreme  Court  decision, 
if  a  member  of  a  copartnership  who  has  contributed  all  the 
capital  stock  insures  his  life,  and  while  the  firm  is  solvent,  and 
there  is  a  credit  of  a  large  balance  to  him  on  the  firm's  books, 
pays  the  premiums  out  of  the  partnership  funds,  then,  even 
though  premiums  are  paid  out  of  the  apparent  assets  of  the 
firm  after  insolvency,  it  is  held  that  as  between  the  insured's 
indi-\ddual  creditors  and  the  firm's  creditors  the  proceeds  of 
the  insurance  are  the  insured's  individual  assets.^^^ 

§  1152.  Payment  of  Premium  by  Mortg-ag-ee. — A  mort- 
gagee nniy  render  himself  liable  for  the  payment  of  premiums 

'"  Monitor  Mut.  F.  Ins.  Co.  v.  Young,  111  Mass.  fvST. 

^'  Monitor  Mut.  F.  Ins.  Co.  v.  Yonng,  111  Mass.  537. 

*«»  Smith  V.  Binder,  75  111.  492. 

"^  Taylor  v.  Lowell,  3  Mass.  352,  per  Sewall,  J. 

*"  Insurance  Co.  of  Pennsylvania  v.  Smith.  3  Whart.  (Pa.)  520. 
But  see  Patapsco  Ins.  Co.  v.  Smith.  6  Har.  &  .1.  (Md.)  106.  Emerigon 
says  an  agent  who  causes  himself  to  be  insured  for  account  of  oth- 
ers is  personally  bound  for  the  premium,  because  he  only  is  known 
in  the  affair,  and  confidence  is  reposed  in  him  nlone:  Eroerigon  on 
Insurance.  Meredith's  ed.  18.50.  c.  iii.  sec.  G.  p.  fiO. 

=»'  Bartlett  v.  Goodrich,  91  Hun  (N.  Y.),  G42;  33  N.  Y.  Supp.  444. 
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on  a  policy  taken  out  by  tlie  mortgagor.  Thus,  wliere  tlie 
policy  is  payable  to  the  mortgagee,  and  a  mortgage  slip  at- 
tached thereto  provides  that  the  mortgagee  shall  be  liable  on 
demand  for  the  premium  in  case  the  mortgagor  does  not  pay 
it,  and,  in  case  of  an  increase  of  risk,  shall  pay  the  additional 
premium  if  not  paid  by  the  mortgagor,  the  payment  of  such 
premium  by  the  mortgagee  is  not  optional,  but  he  is  liable 
therefor  in  case  of  nonpayment  by  the  mortgagor.-^^  So 
where  the  policy  was  payable  to  the  mortgagee,  and  the  com- 
pany's by-laws  provided  that  alienation  by  the  mortgagor 
should  not  affect  the  former's  right  to  recover,  and  that  the 
mortgagee  should  pay  all  assessments  in  case  of  nonpayment 
thereof  by  the  mortgagor  on  demand,  and  the  mortgagor  failed 
to  pay  the  same  when  iHequired,  the  company  was  held  lia-ble 
to  the  mortgagee,  even  though  another  by-law  provided  that 
nonpayment  of  assessments  after  notice  should  avoid  the  pol- 
icy.-^'^  A  mortgagee  may  also  obligate  himself  to  pay  the 
premiums  and  keep  the  propeii;y  insTired  during  tlie  loan 
period,  and  for  failure  so  to  do  may  render  liimself  liable  as 
an  insurer. ^^®  But  where  the  mortgagor  covenants  to  pay 
the  premiums,  with  authority  given  the  holder  of  a  mortgage 
as  collateral  to  pay  in  case  the  former  does  not,  such  mortgage 
holder  can  only  recover  nominal  damages  for  failure  to  pay 
the  premiums  as  stipulated. ^^^  But  where  a  broker  effected 
a  policy  for  a  sihipowner,  and  thereafter  the  mortgagees  were 
named  in  the  policy,  they  were  held  not  liable  for  the  pre- 
mium.^'^** 

§  1153.  Payment  of  Premium  by  Mortgragor — Rigfht 
to  Proceeds.— If  it  is  covenanted  in  the  mortgage  that  the 
premises  shall  be  kept  insured  by  the  mortgagor,  and,  in  case 

=««  St.  Paul  F.  &  INI.  Ins.  Co.  v.  Upton.  2  N.  Dak.  229;  50  N.  W.  Rep. 
702;  21  Ins.  L.  J.  190. 

="  Francis  v.  Butler  etc.  Ins.  Co.,  7  R.  I.  159. 

^  Soule  V.  Union  Bank,  30  Ho>w.  Pr.  (N.  Y.)  105:  45  Barb.  (N.  Y.» 
111. 

"°  National  Assur.  Ins.  Co.  v.  Best.  2  Hurl.  &  N.  005. 

"»  Roxhurp-li  V.  Thomson,  22  Sess.  Cas.  (2d  Ser.  Oases  in  Scot.  Ct. 
Sess.  1859-60)  1187. 
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of  his  failure  to  do  so,  tlie  mortgagee  shall  be  entitled  so  to 
do,  and  he  does  insure,  the  mortgagor  having  failed  to  insure, 
he  may,  in  settlement  of  the  account,  charge  any  moneys  paid 
for  insurance  against  the  mortgagor.-^^  If  the  mortgage 
covenants  that  the  mortgagor  shall  insure,  and  that  if  he  does 
not  the  mortgagee  may  do  so,  and  the  premiums  paid  shall  bo 
deemed  secured  by  the  mortgage,  and  a  jwlicy  is  issued  to  the 
mortgagee  upon  his  interest,  under  an  agreement  that  the  in- 
sured shall  assign  to  the  insurer  an  interest  in  the  mortgage 
equal  to  the  amount  of  loss  paid,  the  insurer  may  pay  the 
amount  of  the  loss,  together  with  the  premiums  to  the  assured, 
and  is  entitled  to  the  subrogation  stipulated,  and  in  an  action 
to  foreclose  the  mortgage  neither  the  mortgagor  nor  his 
grantee  can  claim  an  application  of  the  amount  of  insurance 
as  payment  upon  the  mortgage. ^'^-  But  if  the  mortgagee  in- 
sure at  the  expense  of  the  mortgagor,  he  must  account  to  him 
for  the  proceeds  on  the  mortgage  debt."^"  If  the  mortgagor 
is  neither  responsible  for  the  premiums  nor  pays  them,  but 
they  are  paid  by  the  mortgagee  on  an  insurance  effected  on 
his  own  'accoimt,  the  mortgagor  can  claim  no  benefit  undei 
the  policy.^'^* 

§  1164.  When  Mortgagor  may  be  Charged  for  Pre- 
miums Paid  by  Mortgagee. — In  determining  the  right  of  the 
mortgagee  to  insure  and  charge  the  premiums  to  the  fund  or 
mortgagor,  consideration  must  be  given  to  the  fact  whether 
under  the  covenants  of  the  mortgage  or  some  contract  the 
mortgagor  has  obligated  himself  to  insure,  and  has  broken 
the  agreement.     Sometimes   the  contract    provides    that    the 


"•  Ovorby  v.  Fayetteville  B.  &  L.  Assn.,  SI  N.  C.  56. 

"^  So  held  in  Foster  v.  Van  Eeed,  70  N.  Y.  19;  rev«^rsiins  .5  Hun  (N. 
Y.").  321.  See  No^v^nch  F.  Ins.  Co.  v.  Boomer,  52  111.  443;  OoncorJ 
Un,ioTi  Mut.  F.  Ins.  Co.  v.  Woodbury.  45  Me.  447;  Cone  v.  Insurani^f* 
Co.,  60  N.  Y.  619,  624;  Kemochan  v.  Insurance  Co..  17  N.  Y.  428,  441. 
And  examine  Pendleton  v.  Ellictt,  67  Mifli.  496;  35  N.  W.  Rep.  97. 

='=  Pendleton  v.  Elliott,  67  Mich.  406;  35  N.  W.  Rep.  97. 

"•  Pendleiton  v.  Elliott.  67  Micii.  496;  35  N.  W.  Rep.  97.  See  Whitf» 
V.  Brown.  2  Cnsli.  CMnss.")  412:  Canoord  V.  M.  F.  Ins.  Co.  v.  Wood- 
bury, 45  Me.  447;  Stinchfield  v.  Milliken,  71  Me.  507. 
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preiinunis  paid  in  such  case  shall  be  a  lien  upon  the  premises, 
or  the  mortgagee  may  have  insured  at  the  mortgagor's  request, 
or  it  may  be  conditioned  to  be  at  his  expense  or  that  the  pre- 
mium shall  be  repaid.  The  fact  whether  the  insurance  i; 
effected  by  the  mortgagee  upon  his  own  interest  is  a  deter- 
mining factor.  In  brief,  the  covenants  of  the  mortgage  or 
contracts  of  the  parties  thereto,  or  the  express  or  implied  au- 
thorization of  the  mortgagor  and  the  insurance  carried  by 
the  insured  are  all  material  factors  in  the  question,  and  a  stat- 
utory provision  may  determine  the  point;  as  in  Connecticut, 
where  it  is  provided  that  premiums  so  paid  by  the  mortgagee 
are  made  part  of  the  mortgage  debt,^'^^  although  it  would  not 
necessarily  be  conclusive.  The  rule  may,  however,  be  stated 
as  follows:  The  mortgagee  may  charge  the  fund  or  the  mort- 
gagor with  the  premiums  paid  by  him  where  the  mortgagor 
has  covenanted  or  contracted  to  insure  and  fails  to  perfo'rm, 
and  the  mortgagee  himself  insures  ;^'^^  where  the  covenant  in 
the  mortgage  is  that  the  mortgagor  shall  insure,  and  if  he  does 
not,  then  that  the  mortgagee  may  insure,  and  the  premiums 
paid  shall  be  a  lien  upon  the  premises  ;-^'^  or  in  case  the  mort- 
gagee effect  the  policy  at  the  mortgagor's  request  ;^^^  or  where 
there  is  a  covenant  in  the  mortgage  authorizing  the  mortga- 
gee to  insure  at  the  expense  of  the  mortgagor,  and  a  condition 
for  the  repayment  of  premiums  advanced,  and  the  premiums 
so  paid  are  chargeable  against  the  fund,  tliere  being  subsequent 
mortgages  on  the  property  which  was  sold  under  a  decree  anil 
obtained  by  the  first  mortgagee,  the  proceeds  beyond  the  debt 
due  him  being  paid  into  court.-^*^     But  the  insurance  must 

*"  Gen.  Stat.  1887,  p.  358:  Rev.  Stat.  1888. 

*"  See  Hodgson  v.  Hodssom,  2  Keen.  704;  Jahnson  v.  Horsford, 
110  Ind.  572;  Overby  v.  Fayetteville  B.  &  L.  Assn.,  81  N.  C.  56; 
Bliss  on  Life  Insurainee,  ed.  1872,  sec.  421. 

*''  Foster  v.  Van  Reed.  5  Hun  (N.  Y.).  321.  Althotigti  reversed  in 
70  N.  Y.  19.  it  is  not  dispiited  that  the  rule  as  applied  to  the  facts 
stated  in  the  text  would  liavo  governed,  had  not  the  mortgagee  in- 
sured his  own  interes/t  as  such. 

"^  Mix  v.  Hotchldss,  14  Coun.  31. 

"'  Burgess  v.  Sonthbr'dge  Sav.  Banlc.  2  Fed.  Rep.  500.  See.  also, 
oTi  this  point  Fowley  v.  Palmer,  5  Gray  (Mass.),  549;  Carr  v.  Hodge, 
130  Mass.  55. 
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actually  have  been  obtained  to  entitle  the  mortgagee  to  charge 
the  mortgagor  or  the  fund.^^® 

§  1155.  When  Premiums  not  Chargeable  to  Mortgagor. 

"When  a  mortgagee  insures  his  own  interest,  he  is  not,  as  a 
matter  of  course,  entitled  to  charge  the  premium  to  the  es- 
tate,-^^  and  unless  there  is  some  covenant  in  the  mortgage,  or 
some  agreement  bj  which  the  mortgagor  is  obligated  to  pay 
the  premium,  or  under  which  it  may  be  chargeable  to  the 
fund  or  to  him,  or  unless  there  is  some  express  or  implied 
authorization  from  the  mortgagor  to  insure,  the  mortgagee 
cannot  charge  the  premiums  on  policies  effected  by  himself, 
since  he  cannot  thereby  add  to  the  mortgage  debt,  and  it  is 
even  held  that  there  must  be  some  express  contract  either  to 
effect  a  policy  or  requiring  the  mortgagor  to  insure.^®^ 

§  1156.  Payment  of  Premium  as  Connected  with  Sub- 
rogation— Mortgagor — Mortgagee. — In  the  absence  of  an  ex- 
press stipulation  in  the  policy  as  to  the  insurer's  right  of  sub- 

**  Bliss  on  Life  Insurance,  ed.  1872,  sec.  421;  citing  Grey  v.  Elli- 
son, 1  Giff.  438;  25  L.  J.  Ch.  666. 

^^  Pierce  v.  Fauuce,  53  Me.  351.  See  Fowley  v.  Palmer,  5  Gray 
(Mass.),  549. 

***  Dodson  V.  Loud,  8  Hare,  216;  4  De  Gex  &  S.  575.  The  syllabus 
in  this  case  (8  Hare)  reads:  "A  mortgagee  of  houses  who  is  not 
by  express  contract  with  the  mortgagor  entitled  to  insure  the  prem- 
ises against  fire  at  the  mortgagor's  expense,  nor  to  recfuire  the 
mortgagor  so  to  insure  them.  Is  not  entitled  to  add  to  his  mort- 
gage debt,  and  charge  upoa  the  property  the  premiums  whic^  he 
may  pay  for  such  insurance  effected  by  him  without  the  privity  of 
the  mortgagor":  See  Nordyke  v.  Gery,  112  Ind.  .535;  13  N.  E.  Rep. 
683,  where  It  Is  said,  per  Mitchell,  J.:  "That  the  right  of  a  mortga- 
gee to  avail  himself  of  the  benefit  of  insurance  taken  out  by  the 
mortgagor  depends  wholly  upon  contract,  and  that  his  right  to  in- 
voke the  aid  of  a  court  of  equity  to  enforce  a  lien  upon  money  aris- 
ing from  unassigned  policies,  effected  by  and  in  the  name  of  the 
mortgagor,  depends  entirely  upon  the  existence  of  an  unperformed 
executory  agreement  on  the  part  of  the  mortgagor":  Id.  540.  In 
Faure  v.  Winans,  Hopk.  Oh.  (N,  Y.)  283  (2d  ed.  322),  It  is  held  that 
"the  expense  of  insurance  against  fire  is  not  a  charge  upon  mort- 
gaged premises,  unless  by  express  agreement  of  the  mortgagor  or 
the  owner  of  the  estate." 
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rogation,^^^  if  the  mortgagee  effects  an  insurance  in  his  own 
name  and  pays  the  premium,  it  is  held  that  the  insurer  is  en- 
titled to  become  subrogated  to  his  rights  as  against  the  mort- 
gagor.-^* But  if  the  mortgagor  insures  for  the  benefit  of  the 
mortgagee,  and  pays  the  premium,  or  if  the  mortgagee  effects 
a  policy,  and  the  mortgagor,  by  the  payment  of  the  premiums, 
obtains  an  interest  in  the  insurance,  it  is  held  that  the  insurer 
cannot  take,  as  against  the  mortgagor,  any  rights  by  subroga- 
tion.-^^ 

§  1157.    Paymentof  Premium  by  Assignee  of  Mortgage. 

An  assignee  of  the  mortgagee  may  pay  the  premium  and  claim 
the  same  rights  as  to  premiums  paid  by  him  'as  the  mortgagee 
himself  could  have  done.^^^  Where  the  mortgagor  assig-ned 
his  insurance  on  the  property  to  the  mortgagee,  who  assigned 
both  the  policy  and  mortgage  to  another,  who  in  time  sold 
the  premises,  the  purchaser  agi'eeing  to  satisfy  the  mortgage, 
but  the  policy  was  not  assigned  to  him,  it  was  held  that  the 
return  premium  paid  to  the  assignee  of  the  mortgagee  was 
for  the  nse  of  the  mortgagor.^^'^ 

§   1158.      Forfeiture  for  Nonpayment  of  Premium   by 
Mortgagor — Defense  by  Mortgagee. — If  the  mortgagor  ef- 

-^^  Dick  V.  Franklin  Ins.  Co.,  10  Mo.  App.  376  (so  stipulated); 
Traders'  Ins.  Co.  v.  Kace,  142  111.  328;  31  N.  E.  Rep.  392;  affirminj? 
s.  c,  29  N.  E.  Hep.  846  (stipulation  for  subrop:ation  if  company 
paid  imortgiagee,  claiming  that  no  liability  existed  as  to  mortgagor). 
See  Eddy  v.  London  Assur.  Corp.,  143  N.  Y.  311,  320,  656;  38  N.  E. 
Rep.  307  (agreement  to  subro.sate  existed). 

-'*  See  Norwich  Union  Ins.  Co.  v.  Bonner,  .52  111.  442;  Honoi-e  v. 
Lamar  F.  Ins.  Co.,  51  111.  409;  Carpenter  v.  Providence-Washing- 
ton F.  Ins.  Co.  V.  Kelley,  32  Md.  421;  Suffolk  etc.  Ins.  Co.  v.  Boy- 
den,  9  Allen  (Miass.),  123;  ^tna  F.  Ins.  Co.  v.  Tyler,  16  Wend. 
(N.  V.)  385.  Contra,  Kin?:  v.  State  Mut.  F.  Ins.  Co.,  7  Cush.  (Mass.) 
1:  International  Trans.  Co.  v.  Boardman,  149  Mass.  1.58.  Examine 
chapiter  on  subrogation  herein. 

^'  Kernochan  v.  New  York  Bowery  F.  Ins.  Co..  17  N.  Y.  441:  5 
Duer  (N.  Y.).  1.  See  Traders'  Ins.  Co.  v.  Race,  142  111.  328;  20  N. 
E.  Rep.  846:  21  Ins.  L.  J.  36.*^:  Springfield  F.  &  M.  Ins.  Co.  v.  Al- 
len, 43  N.  Y.  389.  See  see.  765,  herein;  but  examine  chapter  'herein 
on  subrogation. 

'«"  :\rontague  v.  Boston  eto.  R.  R.  Co..  124  Mass.  242. 

»'  Felton  V.  Brooks,  4  Cush.  (Mass.)  203. 
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f  ects  a  policy  payable  to  the  mortgagee,  and  sends  it  to  the  lat- 
ter and  no  premium  has  been  j)aid  thereon,  the  insurer  may  de- 
fend on  such  ground  where  the  policy  provides  that  it  shall 
not  take  effect  until  payment  of  the  premium  and  it  is  sent 
to  the  moi'tgagor  with  a  request  for  such  payment,  and  the 
fact  that  the  mortgagee  has  no  notice  or  knowledge  of  such 
nonpayment  will  not  avail  him.^^^ 

§  1159.  Amount  of  Premium  for  which  Mortgrag^or 
is  Chargreahle  may  be  Limited. — Tlie  amount  of  premium  for 

which  the  mortgagor  is  chargeable  may  undoubtedly  be  lim- 
ited by  the  express  covenants  of  the  mortgage  or  by  contract, 
or  there  may  be  an  implied  limitation  of  such  premiums;  as 
in  case  there  is  a  stipulation  as  to  the  amount  of  insurance, 
then  the  mortgagee  will  be  entitled  only  to  charge  the  mort- 
gagor for  premiums  paid  on  such  amount.^®^ 

§  1160.  Policy  Taken  as  Collateral — Right  of  Mort- 
gagee to  Cliarge  Premiums — Right  to  Deposit  Premium. 

If  a  life  policy  of  the  mortgagor  is  taken  as  collateral  and  the 
premiums  paid,  they  cannot  be  charged  as  an  additional  bur- 
den on  tlie  property  mortgaged,  it  not  appearing  that  the 
mortgage  contract  provided  for  such  payment  of  premiums. -'-^^ 
If  a  perpetual  policy  of  insurance  is  assigned  to  a  mortgagee 
as  collateral  security  for  the  mortgage  debt,  he  is  entitled  to 
the  deposit  premium  where  upon  a  sale  of  the  mortgaged 
premises  upon  a  foreclosure  there  is  not  enough  realized  to 
satisfy  said  debt.^°^ 

§  1161.  Right  of  Mortgagee  to  Recover  Premiums 
Paid  after  Decree. — Tfthe  mortgagee  after  decree  and  timing 
the  time  allowed  for  redemption  before  sale  pays  the  premiums 
which  he  might  otherwise  be  justly  entitled  to  receive  from 

=«'  Union  Bldg.  Assn.  v.  Kockford  Ins.  Co.,  49  Iowa,  1032;  49  N. 
W.   Rep.   1032. 

"-«•  Conover  v.  Grover.  31  N.  J.  Eq.  539. 

""  LambertYille  Nat.  Bank  v.  McCwady  B.  &  P.  Co.  (N.  J.  Cb. 
188S>.  1.5  AM.  Rep.  38S. 

"^  KafByuder's  Appeal,  8S  Fa.  St.  43C. 
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the  mortgagor,  and  the  decree  does  not  provide  for  reimburse- 
ment, he  cannot  recover  back  the  same  from  'the  mortgagor.^''- 

§  1162.  Purchaser  of  Mortgagred  Premises— Pre- 
viously Advanced  Premiums. — One  who  purchases  mortgaged 
premises  is  not,  in  the  absence  of  an  express  agreement,  liable 
for  previousily  advanced  insurance  premiums  of  the  mortgagee, 
although  such  purchaser  assumes  the  mortgage  debt.'^^ 

§   1163.     Payment  of   Premium — Sending  by  Mail. — 

There  is  no  doubt  but  that  the  premium  may  be  paid  through 
the  mail  if  it  is  so  agreed,  or  if  a  course  of  dealing  between  the 
parties  warrants  such  a  mode.  As  a  rule  of  general  a;pplica- 
tion  it  is  a  presumption  of  fact  that  a  letter  properly  addressed 
and  mailed,  postage  prepaid,  is  duly  received  in  the  regular 
coui*se  of  mail.^^*  If  the  premium  is  authorized  to  be  paid 
through  the  mail,  it  is  paid  by  depositing  a  prepaid  letter, 
properly  addressed,  in  the  postoffice,  containing  the  remit- 
tance, ajid  the  party  has  done  all  that  can  be  required  in  or- 
der that  it  should  reach  the  other  party  in  due  course  of  time. 
Thus  the  rule  was  applied  where  a  notice  was  sent  the  insured 
by  mail,  requesting  that  "all  checks  and  postoffice  orders"  be 
made  payable  to  the  company,  and  also  requesting  that  "this  ■ 
notice"  be  inclosed  "with  your  remittance,  and  it  will  be 
stamped  'paid'  and  returned  to  you,"  although  the  notice 
stated  that  all  premiums  were  due  and  payable  at  the  com- 
pany's office,  and  on  the  same  page  below  the  notice  there 
was  printed  matter  headed  "important,"  stating  that  the  pre- 
mium was  "payable  at  Hartford,  Conn.,"  the  company's  place 
of  business,  but  this  note  also  stated,  "We  enclose  you  an 
envelope  directed  to  the  company,  which  please  use  in.  send- 
ing your  remittance."  ^^^     But  if  the  policy  or  by-laws  pro- 

»"  Northwestern  Mut.  L.  Tn.s.  Co.  v.  Druen,  15  Wis.  419. 

»»  So  held  in  Garza  v.  Western  Mut.  etc.  Inv.  Co.  (Texas  C.  C.  A. 
1894),  27  S.  W.  Rep.  1090. 

304  I  Greenlenf  on  Evidence.  14th  ed.,  sec.  40,  n.  a:  citing  Bribes 
V.  Hervey.  130  Mass.  187;  Huntley  v.  Whittier,  105  Mass.  391;  Bank 
V.  AFcManigle,  fi9  Ta.  St.  1.56,  and  other  cases. 

"»  Primeau  v.  National  L.  Assn..  77  Hun  (N.  T.),  418;  60  N.  Y. 
St.  Rep.  41;  28  N.  Y.  Supp.  794.  See  144  N.  Y.  716.  See  Shed  v. 
Britt,  1  Pick.  (Mass.)  401;  and  see,  also,  sec.  1144,  herein. 
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vide  that  payment  must  be  made  at  a  specified  place,  as  at 
the  home  office  or  to  a  designated  agent,  the  question  whether 
a  deposit  of  a  properly  addressed  and  postage  prepaid  letter 
in  the  postoffice  on  the  day  the  premium  becomes  due  consti- 
tutes payment  must  be  determined  by  the  fact  whether  there 
has  been  an  agreement,  express  or  implied,  that  such  acts  shall 
constitute  payment,  or  whether  there  has  been  a  waiver  of 
such  condition  in  the  policy  or  by-laws,  or  whether  there  has 
been  such  a  custom  or  course  of  dealing  between  the  parties 
as  to  induce  the  reasonable  and  justifiable  belief  on  the  part 
of  the  assured  that  payment  in  such  a  manner  and  at  such  a 
time  is  sufficient.  And  it  is  held  that  depositing  a  letter  prop- 
erly addressed  in  the  postoffice,  postage  prepaid,  operates  as  a 
payment  at  that  time  where  payment  of  premiums  by  mail  is 
authorized  by  the  insurer.^^^  But  if  the  insured,  contrary 
to  instructions  to  deliver  the  premium  to  an  express  com- 
pany, mails  a  letter  inclosing  the  money,  this  does  not  consti- 
tute paymeat.^^^ 

§   1164.    Check  Mailed  on  Last  Day  for  Payment. — If  it 

has  been  the  custom  for  a  member  to  pay  by  check  mailed  on 
the  last  day  of  payment,  such  payment  is  good  though  the 
member  has  before  such  mailing  received  a  notice,  to  which 
a  fine  print  coupon  is  attached,  providing  that  remittances 
must  be  received  at  the  home  office  before  the  time  specified 
for  payment  expires.^^* 

§  1165.  Payment  of  Premium — Delivery  to  Express 
Company. — If  a  premium  is  delivered  to  an  express  company 
in  accordance  with  the  insurer's  instructions,  and  properly  ad- 
dressed, such    delivery  constitutes  payment,^*^^  even    though 


"«  Primean  v.  National  L.  Assn.,  77  Tlnn  (N.  Y.">.  418;  00  N.  Y.  St. 
Rep.  41;  affirmed  70  N.  Y.  St.  Eep.  868;  McClu^koy  v.  Natiounl  L. 
Assn.,  77  Hun  (N.  Y.),  556;  60  N.  Y.  St.  Rep.  280. 

^  Donald  v.  Life  Ins.  Co..  4  S.  C.  321. 

"*  Van  Bokkelen  v.  Massachusetts  B.  L.  Assn..  00  Hun  (N.  Y.), 
330. 

»"  Whittey  v.  Piedmont  etc.  L.  Ins.  Co.,  71  N.  C.  4S0. 
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the  money  be  embezzled  by  tlie  express  carrier.^®**  An  in- 
surance company's  agent  wrote  to  the  insured  when  he  sent 
the  notice  wheal  it  would  be  due  that  he  might  forward  the 
premium  by  bank  check,  private  check,  ''or  you  can  send  by 
express."  There  were  three  express  can-iers  between  the  res- 
idence of  the  insured  and  the  place  of  business  of  the  com- 
pany. The  insured  sent  the  money  by  one  of  these  express- 
men, who  embezzled  it,  and  it  was  held  that  this  was  a  suffi- 
cient payment  of  the  premium.^®^ 

§  1 166.   Payment  of  Premium  by  Dividends  or  Profits.^"' 

The  policy  in  a  mutual  company  may  stipulate  as  to  the  ap- 
propriation of  dividends,  and  such  stipulation  controls.^"^  In 
ease,  however,  the  by-law  of  such  coanpany  provide  that  mem- 
bers giving  premium  notes  shall  be  entitled  to  dividends, 
while  those  paying  cash  premiums  shall  not,  such  by-law  is 
harmless  in  effect,  as  it  only  increases  the  assessments  on  such 
notes,  although,  it  is  probably  iuvalid  as  inconsistent  with  such 
methods  of  insurance.'^^*  Unearned  premiums  cannot  be  said 
to  be  profits,^"^  and  dividends  declared  from  profits  on  pre- 
miums on  unexpired  risks  are  subject  to  reclamation  by  the 
corporation  ;^^^  and  though  profits  are  credited  on  the  policies, 
they  are  absolute  funds  of  the  company  while  the  risk  con- 
tinues.^"'^  Profits  earned,  but  not  declared  as  dividends  or 
otherwise,  cannot  be  treated  as  funds  in  the  hands  of  the  com- 
pany, applicable  to  the  payment  of  premiums.^"^  If  there  is 
a  special  contract  that  the  premiums  upon  certain  policies  in  a 
mutual  insurance  company  shall  be  paid  in  gold,  and  the 
losses  be  paid  in  the  same  currency,  the  company  on  declaring 

*»«  Currier  v.  Continental  L.  Ins.  Co.,  53  N.  H.  539. 

">»  Currier  v.  Continental  L.  Ins.  Co.,  53  N.  H.  539. 

^-  See  sec.  1235,  herein. 

■""  Hull  V.  Northwestern  Ins.  Co.,  89  Wis.  397. 

=»'  Davis  V.  Oshliosh  Upholstery  Co.,  82  Wis.  488:  52  N.  W.  Rep. 
771. 

*"  Hope  etc.  Ins.  Co.  v.  Perkins,  4  Rob.  (N.  Y.)  182. 

^•^  Lexington  etc.  Ins.  Co.  v.  Page,  17  B.  Mon.  (Ky.)  412;  66  Am. 
Dec.  105. 

«"'  Com.  V.  Union  Ins.  Co.,  112  Mass.  192. 

«*  Mutual  L.  iDjs,  Co.  v.  Glraxd  L.  Ins.  Co.,  100  Pa.  St.  172. 
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its  dividends  ^ould  allow  the  lioldei-s  of  sucli  policies  a  certifi- 
cate for  their  share  of  the  profits  in  accordance  with  a  gold 
standard  as  compared  with  cun-encj,  and  equity  has  jurisdic- 
tion to  compel  them  to  do  so.^^^  Premiums  may  be  paid  in 
whole  or  pai't  by  dividends  when  declared,  or  where  they 
stand  to  the  credit  of  a  member  of  a  mutual  company,^^^  espe- 
cially where  the  dividends  are  more  than  sufficient  to  pay  the 
accruing  premium  when  it  falls  due,^^^  and  a  charging  of  the 
premiums  by  the  company  to  the  account  of  the  dividends 
ooustitutes  payment  where  mutual  accounts  are  kept.^^^  In 
case  a  participating  policy  provides  for  an  "equitable  share 
of  the  divisible  surplus,"  it  will  not  be  considered  that  the 
entire  profits  were  intended  to  be  divided  among  the  policy- 
holders, but  such  a  share  only  as  the  managers  of  the  company 
may,  in  the  exercise  of  their  discretion  and  good  faitjh,  de- 
clare as  profits,  they  having  in  view  a  reasonable  and  necessary 
provision  for  the  safety  of  the  company.^^^  Dividends  and 
otlier  benefits  accrued  or  to  accrue  will  pass  by  a  valid  assign- 
ment or  transfer  of  the  policy.^^*  If  there  has  been  a  cus- 
tom to  apply  dividends  in  payment  of  premiums,  they  should 
be  so  applied.^^^     So  also  where  it  is  necessaiy  to  save  a  for- 

«»•  I.uling  V.  Atlantic  etc.  Ins.  Co.,  45  Barb.  (N.  Y.)  510. 

""  Girard  L.  Ins.  etc.  Co.  v.  New  York  Mut.  L.  etc.  Co.,  97  Pa. 
St.  10;  10  Ins.  L.  J.  257;  Chicago  L.  Ins.  Co.  v.  AVarner,  80  111.  410. 

'"  Girard  L.  Ins.  etc.  Co.  v.  New  York  Mut.  L.  etc.  Co..  97  Pa.  St. 
15. 

"•  Rntler  v.  American  Pop.  L.  Ins.  Co.,  10  Jones  &  S.  (N.  Y.) 
342.    See  cases  in  preceding  note. 

'"'  Bain  v.  ^tua  L.  Ins.  Co.  (Can.  H.  C.  of  J.  Q.  B.  D.  1891).  11 
Can.  L.  T.  273. 

"*  Jolnison  V.  Johnson,  15  Jur.  714;  Roberts  v.  Edwards,  9  Jiir., 
N.  S.,  1219. 

""  Oirard  L.  Ins.  Co.  v.  Mutual  L.  Ins.  Co.,  97  Pa.  St.  15;  10  Ins. 
L.  J.  257,  272.  The  court,  per  Paxson.  J.,  says:  "The  last  ques- 
tion to  be  noitieed  relates  to  the  exclusion  of  the  evidence  offered 
by  the  plaintiff  to  show  a  custom  or  usage  among  life  insurance 
companties  in  Philadelphia  to  receive  overdue  premiums.  Tliat 
such  a  custom  may  be  .shown  was  ruled  in  Ilelme  v.  Philadelphia 
L.  Ins.  Co.,  61  Pa.  St.  107 We  are  unable  to  see  any  suffi- 
cient reason  why  the  question  referred  to  in  the  fifteentJi  assign- 
ment should  have  been  excluded.  It  was  as  follows:  'Docs  the 
custom  apply  to  policies  containing  a  clause  of  forfeiture  for  uou- 
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feitiire;  the  dividends  in  siioh  case  must,  however,  equal  the 
amount  due  for  the  premium,^^^  and  no  forfeiture  can  be  de- 
clared by  the  company  without  notice  of  the  amount  due 
where  the  assured  is  entitled  to  know  the  amount  due  over 
and  above  dividends  in  which  he  shares.^^'^  Thus,  where  A 
insured  his  life  on  the  half-note  plan,  by  which  he  was  entitled 
to  have  certain  dividends  applied  in  reduction  of    the    pre- 


payment of  premium  on  the  day  it  is  due?'  Of  course  the  custom 
sought  to  be  proved  must  be  applicable  to  contracts,  such  as  the 
one  in  suit.  But  applicable  in  whait  respect?  Mamifestly,  in  the 
matter  of  forfeiture,  which  was  the  only  point  the  custom  hiad  ref- 
erence to.  Tire  question  was  carefully  framed  to  meet  this  view, 
and  it  was  error  to  exclude  the  evidence."  And  see  note  to  this 
case,  10  Ins.  L.  J.  273-75.  In  Manhattan  L.  Ins.  Go.  v,  Hoelzle 
(U.  S.  S.  C.  1877),  S  Ins.  L.  J.  226,  the  follofwins:  charg'e  was  sus- 
tained: "If  the  custom  of  the  company  was  to  apply  dividend  scrip^ 
if  the  policy  holder  so  requested,  to  the  payment  of  the  next  pre- 
mium, and  in  this  case  such  application  was  made  and  refused, 
then  the  failure  to  pay  the  premium  in  dispute  is  no  defense  to  tlie 
right  of  recovery."  Other  charges  were  made,  and  the  court  was 
divided  upon  the  case.  No  opinion  was  given,  however.  In  Frank- 
lin L.  Ins.  Co.  V.  Wallace,  93  Ind.  7,  the  note  stipulated  that  divi- 
dends on  the  policy  be  applied  to  the  payment  of  the  note,  and 
the  court,  per  Elliott,  J.,  held  that  it  was  the  duty  of  the  com- 
pany to  have  so  applied,  and  that  if  the  company  had  dividends 
on  the  policy  in  its  bands  suiiicient  to  pay  the  note,  and  if  it  had 
long  been  its  custom  so  to  do,  it  must  make  the  application.  The 
court  cirtes  Girard  v.  Mutual  L.  Ins.  Co.,  97  Pa.  St.  15,  and  says: 
"The  decision  rests  on  solid  principle,  for  policy  holdc«rs  in  a  mu- 
tual insurance  company  are  members  of  the  corporation,  and  are 
entitled  to  have  its  officers  and  agents  give  just  and  reasonable 
protection  to  their  rights":  Id.  11.  In  Chicago  L,  Ins.  Co.  v.  War- 
ner, 80  111.  410,  it  is  held  that  a  custom  or  course  of  dealing  may 
be  relied  on  to  prevent  a  forfeiture,  and  that  a  dividend  in  the  ab- 
sence of  an  express  agreement  to  the  contrary  will  be  treated  as  a 
payment  of  the  premium, 

'"  Bulger  V.  Washington  L.  Ins.  Co..  63  Ga.  328,  in  which  Chief 
Justice  Warner  said:  "Upon  the  defendant  company's  demurrer  to 
a  bill  filed  by  complainant  against  it,  we  find  no  error  in  the  sus- 
taining of  the  demurrer.  It  is  not  affirmatively  shown  by  the  com- 
plainant tlhat  the  dividends  due  by  the  defendant  would  have  been 
sufficient  to  keep  the  policy  alive  to  the  date  of  the  insurt:M3's 
death":  See  Wheeler  v.  Conn.  Mut.  L.  Ins.  Co..  82  N.  Y.  543;  note 
to  Girard  I.,  etc.  Co.  v.  New  York  Mut.  L.  etc.  Co..  97  Pa.  St.  15, 
and  cases  in  last  note. 

*^'  Home  L.  Ins.  Co.  v.  Pierce,  75  111.  726. 
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miums,  wMcli  latter  lie  paid  yearly  on  receipt  of  a  note  from 
the  company  stating  the  balance  due,  though  not  till  several 
days  after  the  day  fixed,  it  was  held  that  it  was  the  duty  of 
the  company  to  send  him  such  notice,  and  that  they  were 
estopped  from  pleading  a  forfeiture  on  the  gi-ound  of  non- 
payment ad  diem.^^^ 

§   1 167.     To  Whom  Premiums  may  be  Paid. — The  prem- 
ium may  be  paid  to  the  company  or  to  its  authorized  agent,  and 
if  the  agent  is  clothed  with  apparent  authority  to  receive  the 
premium,  it  is  sufficient,^^^  although  a  distinction  is  made  be- 
tween the  authority  of  an  agent  to  receive  the  first  and  subse- 
quent premiums.^^*'     If  one  is  intrusted    by  the    company  to 
deliver  the  policy,  the  premium  may  be  paid  to  hiin,  and  it  is 
payment  to  the  company.^^i      So  payment  to  a  local  agent  is 
sufficient  where  the  company  has  received  them  without  ob- 
jections,^22  qj.  -^i^ere  such  agent  is  authorized  to  close  the  con- 
tract ;^23  Ij^^.  ^i^g  jj^^j.g  £^g^  ^j^^^  ^j^g  broker  employed  to  effect 
the  insurance  is  willing  to  give  credit  does  not  make  the  con- 
tract binding.324     g^  payment  may  be  made  to  a  broker  au- 
thorized to  deliver  the  policy  although  the  policy  provides  oth- 
erwise.^2^     So  it  may  be  made  to  the  broker  who  negotiated 
the  policy,  he  having  accepted  and  retained  the  same,^^^  and 
where  the  agent  directs  sueh  broker  to  hold  the  premium  for 
a  time  and  credit  the  company  with  the  amount,  charges  the 
same  to  the  broker,  and  transmits  it  to  the  company,  it  is  a 
question  for  the  jury  whether  payment  has  been  made.^^^     If, 

"'  Pha?nix  Mut.  L.  Ins.  Co.  v.  Doister,  lOG  IT.  S.  30. 

*"  Goseh  V.  State  Mut.  F.  Ins.  Co.,  44  111.  App.  203;  24  Chi.  Leg. 
News,  276. 

'-'*  Boiiiton  V.  American  Mut.  L.  Ins.  Co.,  25  Oonn,  542. 

«"  Gosch  V.  State  Mut.  F.  Ins.  Co..  44  111.  App.  263. 

•='  MoTey  V.  Ne^v  York  L.  Ins.  Co.,  2  Woods  (C.  C).  063. 

•"  Crltchett  v.  American  Ins.  Co.,  53  Iowa,  404;  36  Am.  Rep.  230. 

'"  INIarlanid  v.  lloyal  Ins.  Co.,  71  Pa.  St.  393. 

*"  Greenwich  Ins.  Co.  v.  Unijon  Dreiliiins  Co..  14  Daly  CS.  Y.). 
237;  Gosch  v.  State  Mut.  F.  Ins.  Co.,  44  111.  App.  203;  24  Obi.  Leg. 
News.  276. 

'^'  Wilber  v.   Williamsburgh   City   F.   Ins.    Co.,    1   N    Y    St    Rep 
312. 

'"  Pittshurcfli  Boatyard   Co.   r.   Wesitern   Assur.   Co.;  118   Pa.   St> 
415;  11  Atl.  Rop.  801. 
Joyce,  Vol.  II.— 79 
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however,  the  agent  is  known  to  have  no  power  to  bind  the 
company,  payment  to  him  does  not  bind  the  company.^^^ 
These  questions  have,  however,  been  fully  considered  in  pre- 
ceding chapters  in  this  work.^^^  Premiums  due  from  a  rail- 
road employee  to  whom  an  accident  policy  is  issued  may  be 
paid  by  leaving  the  dues  in  the  hands  of  the  paymaster  of 
the  railroad  where  the  policy  so  provides  and  it  is  so  agreed, 
and  in  such  ease  it  is  not  obligatory  upon  the  assured  to  see 
that  the  paymaster  turns  the   money  over  to  the  company.^^*^ 

§  1168.  Place  of  Payment. — The  place  of  payment  of 
the  premium  is  not  necessarily  dependent  upon  the  contract  it- 
self, because  that  is  in  this  respect  subject  to  modification  by 
many  circumstances,  especially  in  cases  amounting  to  waiver 
land  estoppel.  AVhere  the  policy  provided  for  payment  on  or 
before  certain  specified  days  at  the  ofiice  of  the  company  in 
the  city  of  'N&w  York,  or  to  agents  upon  production  of  re- 
ceipts signed  by  the  president  or  secretary,  othenvise  the  con- 
tract should  be  void,  it  was  held  that  payment  must  be  made 
at  the  times  stipulated  either  to  an  agent,  if  one  appeared 
and  presented  the  receipt,  otherwise  at  the  company's  office,^^^ 
and  a  foreign  company  is  not  obliged  to  keep  an  agent  in  an- 
other state  where  the  insured  resides  to  receive  premiums  al- 
though the  contract  was  there  made.^^^  So  although  the  con- 
tract may  be  subject  to  the  law  of  the  place  where  made,  the 
premium  may  nevertlieless  by  the  terms  of  the  policy  be  pay- 
able at  the  home  ofiice.^^^  The  place  of  payment  may  also  be 
determined  by  agreement  between  the  assured  and  an  author 
ized  agent  where  the  policy  fails  to  specify  the  place,^^^  and 
if  the  policy  provides  for  payment  at  the  home  office,  it  is  held 
that  the  death  of  the  local  agent  at  the  place  where  the  assured 

«"  IMore  V.  New  York  Bowery  F.  Ins,  Co.,  130  N.  T.  537;  42  N.  Y. 
St.  Rep.  543;  29  N.  E.  Rep.  757. 
''»  See  chapters  on  agency,  herein. 

*»  Fidelity  &  Cas.  Co.  v.  Johnson,  72  Miss.  333;  17  S.  Eep.  2. 
•"  Williams  v.  Washington  etc.  Ins.  Co.,  31  Iowa,  541. 
»"  Qninn  v.  Manhattan  L,.  Ins.  Co..  28  La.  Ann.  135. 
**'  Thriving  v.  Great  Western  Ins.  Co.,  Ill  Mass.  93. 
*'*  Blackberry  v.  Continental  Ins.  Co..  83  Ky.  574. 
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resides  does  not  excuse  compliance  with  the  terms  of  the  pol- 
icj.^"^  In  another  case  where  the  insurer  was  a  foreign  com- 
pany, no  place  of  payment  was  prescribed,  but  the  agent  who 
delivered  the  policy  said  he  would  call  regularly  and  receive 
the  premiums  when  due,  that  he  might  sometimes  be  away, 
but  to  wait  until  he  called.  He  had  called  twice  and  collected 
premiums  then  due.  The  premium  in  question  was  ready, 
but  was  not  paid  because  the  agency  had  been  revoked,  and  it 
was  held  that  whether  the  plaintiff  was  guilty  of  laches  was 
for  the  jury  to  decide.^^® 

§   1169.     Liability  for  Premiums  after  Forfeiture. — If 

the  policy  has  been  forfeited  by  reason  of  taking  out  other  in- 
sm-ance,  no  liability  arises  against  the  insured  for  premiums 
accruing  after  such  forfeiture.^^^  But  the  company  h!as  the 
right  to  recover  a  premium  for  which  credit  has  been  given 
even  though  the  policy  is  forfeited  or  canceled.^^* 

§  1170.  Revival  of  Policy. — If  a  policy  is  forfeited 
by  nonpaynjent  of  the  premium  as  stipulated  thereon,  the  com- 
pany may  revive  the  same  by  a  new  agreement,  or  it  may  by 
its  acts  or  declarations,  or  those  of  its  authorized  agent,  waive 
the  forfeitures  or  be  estopped  to  claim  the  same;^^^  or  a  statu- 
tory obligation  may  rest  upon  the  company  to  revive  the  pol- 
icy upon  payment  of  the  full  amount  of  the  premium  at  any 
time  before  cancellation,  in  which  case  the  company  may,  at 
its  option,  let  the  policy  remain  uncanceled  and  accept  the  pre- 
miums when  paid.^'*®  In  case  of  a  reinstatement  upon  con- 
dition that  the  assured  is  in  good  health,  the  policy  and  the 
representations  upon  which  it  is  based  and  the  renewal  are  to 


'"  Biilgor  T.  Washington  L.  Ins.  Co.,  63  Ga.  328. 

"'  O'Roilly  V.  Guardian  L.  Ins.  Co.,  GO  N.  Y.  169;  3  N.  Y.  S.  C.  4S7; 
1  Hun  (N.  Y.),  460. 

"'  Mutual  Assur.  Soc.  v.  Holt,  20  Gratit.  fVa.)  612. 

"*  Seliimp  V.  Cedar  Rapids  Ins.  Co.,  124  III.  354. 

"•  Robertson  v.  Metropolitan  L.  Ins.  Co.,  88  N.  Y.  541;  Diehl  v. 
Adams  Co.  etc.  Ins.  Co.,  .58  Pa.  St.  443.  See  c.  xxxiv,  herein,  on 
^'premiums,  excuses,  waiver,  and  ostoppel." 

'*>  Morrow  v.  Des  Moines  Ins.  Co.,  84  Iowa.  256;  51  N.  W.  Rep.  3. 
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Lii  considered  together.^*^  If  a  policy  is  suspended  for  non- 
payment of  an  installment  on  the  premium  note,  it  is  held  that 
a  judgment  for  the  premium  mil  revive  the  policy,  for  pay- 
ment of  the  note,  whether  voluntary  or  enforced,  will  have 
that  effect.^^^  But  tlie  policy  is  not  revived  by  the  receipt 
without  knowledge  of  the  makea-'s  insolvency,  of  interest  on 
the  premium  note.^*^  If  revival  is  upon  the  evidence  that  the 
assured  is  in  good  health,  and  the  certificate  of  health  upon 
which  the  revival  is  based  was  given  when  the  assured  was  in 
her  last  sickness,  'and  stated  that  she  was  equally  as  well  and 
in  as  good  insurable  condition  as  when  examined  for  insur- 
ance, and  had  not  been  sick  since  that  time,  and  the  assured 
died  a  few  days  thereafter,  it  was  held  that  the  failure  after 
said  death  to  return  premiums  which  were  accepted  in  good 
faith  at  the  time  of  the  reinstatement  and  without  actual 
knowledge  of  the  facts  was  not  a  ratification  of  the  contract 
of  renewal,  and  that  the  company  might  defend  on  the 
ground  of  the  inability  of  the  policy.^** 

§  1171.  Recovery  of  Premiums  by  Unauthorized  Com- 
pany.— It  is  held  in  Washington  that  the  fact  that  insurers 
are  not  authorized  to  do  business  in  diat  state  does  not  prevent 
the  recovery  of  premiums  where  a  broker  obtains  for  a  person 
in  that  state  insurance  in  a  foreign  state.^*^ 

•*  Day  V.  Miitnal  B.  L.  Ins.  Co.,  1  MaeArth.  (D.  C.)  41. 

'^  American  Ins.  Co.  v.  Klink,  65  Wis.  78. 

«"  Reynolds  v.  Mutual  F.  Ins.  Co.,  34  Md.  280. 

"^  Harris  v.  Equitable  etc.  Soc,  6  Thomp.  &  C.  (N.  Y.)  108;  8 
Hun  (N.  Y.).  724. 

=«  Ward  V.  Tucker,  7  Wash,  399;  35  Pa<;.  Rep.  1086.  See  c.  xsxi, 
herein,  on  premium  notes. 


CHAPTER  XXX. 

THE    PREMIUM— PAID-UP    AND    NON-FORFEITABLB    POLI- 
CIES. 

§1178.  Paid-up  and  nonforfeitable  policies— Generally. 

§1179.  Nonforfeiture  statutes. 

§1180.  Death  as  affecting  right  to  paid-up  policy. 

§1181.  When  only  paid-up  policy  can  be  claime'd,  and  when  the  full 
amount  of  insurance. 

§1182.  Right  to  claim  paid-up  policy. 

§1183.  Eight  of  infant  to  paid-up  policy. 

§1184.  When  right  to  claim  paid-up  jjolicy  must  be  exercised. 

§1185.  Right  to  claim  paid-up  policy  must  be  exercised  within  speci- 
fied time. 

§1186.  Exceptions  to  last  rule  and  cases  contra. 

§1187.  Whether  payment  of  note  required  to  entitle  to  paid-up 
policy. 

§1188.  When  paid-up  policy  forfeited— Cases. 

§1189.  When  paid-up  policy  not  forfeited— Oases. 

§1190.  Whether  it  is  a  new  contract  or  continuation  of  old  one. 

§1191.  Amount  of  premium  under  statute— "Deducting  indebtedness." 

§1192.  Amount  of  paid-up  policy. 

§1193.  Endowment  poJicy— Nonforfeiture  statutes. 

§1194.  Refusal  to  issue  paid-up  policy. 

§1195.  Refusal  to  issue  paid-up  policy— Measure  of  damages. 

§  1178.  Paid-up  and  Nonforfeitable  Policies — Gener- 
ally.— Many  questions  of  construction  have  arisen  under 
what  are  known  as  nonforfeitable  policies.  Many  policies 
provide  that  after  the  payment  of  a  specified  number  of  an- 
nual premiums  the  holder  shall  be  entitled  to  a  paid-up  policy; 
or  a  life  policy  may  be  conditioned  for  specified  annual  pay- 
ments during  a  term  of  years  when  it  vsdll  be  considered 
paid-up.  The  contract  may  provide  the  terms  upon  which 
such  paid-up  policy  will  be  issued,  stipulating  for  surrender  of 
the  old  policy,  demand  for  a  new  one  within  a  specified  period, 
or  it  may  entitle  the  assured  to  a  proportioTiate  sum  at  all 
events,  and  so  a  policy  may  by  its  express  terms  be  a  nonfor- 
feiture policy,  and  yet  limit  tbe  condition  as  to  nonforfeiture, 
by  providing  for  a  surrender  within  a  certain  time,  and  also 

( 1253 ) 
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contain  a  forfeiture  clause,  and  the  court  in  an  oi^inion  in 
one  case  declares  that  such  seemingly  conflicting  provisions  ex- 
act a  construction  against  the  company  most  favorable  to  the 
insured.^ 

§   1179.     Nonforfeiture  Statutes. —  There     are    nonfor- 
feiture statutes  in  several  states.^     The  repeal  of  such  statutes 
cannot  affect  contracts  made  thereunder,^  nor  are  such  statutes 
retroactive.*     This  is  in  conformity  with  general  principles, 
and  a  statute  is  to  be  deemed  retrospective  or  retroactive  where 
it  takes  away  or  impairs  any  vested  right  acquired  under  ex- 
isting laws,  or  creates  a  new  obligation  or  imposes  a  new  duty, 
or  attaches  a  new  disability  in  respect  to  transactions  or  con- 
siderations already  past.^     Whether    the    provisions  of  such 
statutes  can  be  waived  by  agreement  is  doubtful.     The  stat- 
ute is,  however,  undoubtedly  for  the  benefit  of  the  assured ;  its 
purpose  is  merely  to  establish  a  rule  which  shall  enable  the 
assured  to  reap  the  full  benefit  of  premiums  paid  before  de- 
fault on  his  part,  and  at  the  same  time  to  secure  to  the  insur- 
ance company,  in  case  it  is  obliged  to  pay,  the  full  amount  of 
the  premiums  which  the  terms  of  the  policy  call  for.^     'J'he 
general  rule  applicable  to  waiver  of  statutory  provisions  has, 
however,  been  already  considered.'^     Such  statutes  apply  to 
foreig-n  companies  doing  business  in  the  state  under  compli- 
ance with  its  laws.® 

§   1180.     Death  as  Affecting  Right  to  Paid-up  Policy. 

If    the    insured    has    defaulted     in    paying    premiums,    and 

1  See  Insurance  Co.  v.  Ducker.  95  U.  S.  267. 

'  DeeriDs's  Annot.  Civ.  Code  Cal.,  seK^.  2766;  1  Mills'  Stats.  Colo. 
1891,  sec.  2223;  Rev.  Stats.  Me.  1883,  p.  460,  sec.  91;  and  Pub.  Laws, 
1887*,  c.  71;  Mass.,  1880,  c.  232,  sec.  6;  1882,  c.  119,  sees.  159,  160; 
ISS7',  c.  217,  sec.  76;  1  Gen.  Stats.  Mich.  1882,  see.  4232;  3  N.  Y.  Rev. 
Stats..  8th  ed..  p.  16S8. 

'  McDonnell  v.  Alabama  Gold  L.  Ins.  Co.,  85  Ala.  401. 

*  Section  1105,  herein. 

•  Hope  Mut.  Ins.  Co.  v.  Flynn.  38  Mo.  483;  90  Am.  Dec.  438. 

•  Carter  v.  John  Hancock  Mut.  L.  Ins.  Co.,  127  Mass.  153  (state- 
ment made  by  tlie  court  in  argrning). 

^  See  sec.  194,  herein,  "whether  common  or  statutory  law  part 
of  comtract,"  and  oases  therein. 

*  Morris  v.  Pennsylvania  etc.  Ins.  Co.,  120  Mass.  503. 
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has  become  entitled  to  a  paid-up  policy,  pro\'ided  an  applica- 
tion tlierefor  is  made  within  a  s^Decified  time  and  the  original 
policy  transmitted,  his  death  after  such  default  and  within 
such  peiiod  does  not  defeat  his  right.  The  owner  of  the  pol- 
icy may  after  such  death  comply  with  said  conditions,  and  be- 
come entitled  to  such  paid-up  policy,  and,  upon  refusal  to  is- 
sue it,  a  liability  is  created  for  the  amount  for  which  it  should 
have  been  issued.^  If  a  policy  on  a  husband's  life  is  payable  to 
the  wife,  her  executors,  ladministrators,  or  assigns,  or,  in  case 
of  her  death,  then  to  her  children,  and  she  is  entitled  to  claim 
a  paid-up  policy  after  payment  of  two  annual  premiums  on 
suiTender  of  the  policy,  the  husband  is  not  entitled,  on  ten- 
dering payment,  to  a  paid-up  policy  when  she  dies  leaving  no 
children  before  the  payment  of  the  second  premium.^® 

§  1181.  When  Only  Paid-np  Policy  can  be  Claimed, 
and  When  the  Full  Amount  of  Insurance. — If  the  policy 
provides  for  nonforfeiture  after  payment  of  the  first  premium, 
and  in  case  of  default  in  payment  of  subsequent  premiums, 
that  the  company  will,  upon  surrender  within  thirty  days  af- 
ter such  default,  issue  a  paid-up  policy  for  an  amount  which 
could  have  been  purchased  with  the  net  value  of  said  policy, 
the  contract  is  an  insurance  for  the  full  amount  of  the  policy 
until  the  time  for  the  payment  of  the  premium  defaulted  has 
expired.  After  such  default  it  is  only  an  insurance  foi-  such 
an  amount  paid  up  as  the  net  value  of  the  policy  would  then 

•  Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.,  82  N.  Y.  543;  revers- 
ing s.  c,  10  Hnn  (N.  Y.),  317.  In  tlie  case  below,  Daniels,  .T..  dis- 
sented. In  this  case  the  court  said:  "The  facts  stated  establish  a 
demand  for  a  paid-up  policy.  The  fact  that  the  insured  was  dead 
does  not  relieve  the  defendant  from  liability.  The  conditions  were 
that  two  or  more  annual  premiums  should  be  paid,  and  'then  the 
application  should  be  made  within  one  year  from  default.  This 
had  been  done.  Although  the  insured  was  dead,  the  right  to  a 
paid-up  policy  or  its  value  remained  to  his  assignees.  A  refusal  to 
perform  tlius  created  a  liability  for  the  amount  for  which  the  paid- 
up  policy  might  have  been  issued." 

"  Continental  L.  Ins.  Go.  v.  Hamilton,  41  Ohio  St.  274.  See  chap- 
ters on  beneliciaries  herein. 
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purchase.^  ^  But  it  is  held  tliat  if  the  prompt  payment  of  the 
premium  is  waived  by  the  company,  it  cannot  then  maintain 
a  claim  that  the  policy  is  only  a  paid-up  one  where  it  has  not 
treated  it  as  such  by  entry  upon  its  books  or  otherwise,  and  has 
not  notified  the  policy  holder  that  it  will  so  claim.^^  A  de- 
mand for  a  paid-up  jDolicy  and  failure  thereafter  to  pay  pre- 
miums when  due  is  declared  to  be  an  abandonment  of  a  right 
to  claim  the  full  amount  specified  in  the  policy.^* 

§  1182.  Right  to  Claim  Paid-up  Policy.— No  right  to 
iclaim  a  paid-up  policy  exists  against  the  company,  nor  is  the 
•company  obligated  to  issue  one  unless  it  has  so  contracted,^* 
-but  the  contract  is  presimied  to  have  been  made  in  reference 
4;o  valid  statutes  in  force  at  the  time  of  contracting,^^  and  if 
the  policy  does  not  stipulate  for  a  paid-up  policy,  but  only 
that  a  default  in  payment  of  the  i^remiums  shall  not  work  a 
forfeiture,  and  upon  such  default  the  amount  due  shall  be 
reduced  to  the  amount  of  premiums  paid,  equity  will  not  de- 
cree issuing  a  paid-up  policy  in  case  the  assured  fails  to  pay 
his  premiums.  The  rights  under  the  policy  may  be  obtained 
by  an  action  after  death.^^  It  is  held  that  the  giving  and  ac- 
cepting a  note  for  the  premium  due  on  a  policy  after  default 
may  operate  to  destroy  the  right  of  the  insured  to  a  paid-up 
policy,  although  stipulated  for  in  tlie  policy,  if  the  note  is  con- 
ditioned for  absolute  forfeiture  of  the  oontracx  if  not  paid 
at  maturity.^'^  If  a  life  policy  payable  to  the  assured's  chil- 
dren merely  stipulates  that  after  full  payment  of  two  or  more 
premiums  it  becomes  a  paid-up  nonforfeiture  policy  for  cer- 
tain "tenths,"  and  also  provides  that  there  shall  be  no  further 
liability  for  premiums  therein,  but  that  it  is  entitled  to  an  ap- 

"  Mound  City  Mut.  L.  Ins.  Oo.  v.  Twining,  12  Kan.  475. 
«  Hanley  v.  Life  Assn.  of  America,  69  Mo.  380. 
"  Ashbrook  v.  Phcenix  Mut.  L.  Ins.  Co.,  94  Mo.  72;  3  Mo.  (L.  ed.) 
S07. 

"  Paclcard  v.  Connecticut  Mut.  L.  Ins.  Co.,  9  Mo.  App.  4G9. 
"  See  sec.  194,  herein. 

"  ETarlow  v.  St.  Louis  etc.  L.  Ins.  Co.,  54  Mass.  425. 
"  Holley  V.  Metropolitan  L.  Ins.  Co.,  105  N.  Y.  437. 
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portionmeait  of  the  surplus  in  the  ratio  of  its  contribution 
thereto,  neither  the  right  to  a  paid-up  policy  nor  the  chil- 
dren's or  company's  rights  can  be  enforced  until  after  the  as- 
sured's  death.^'^  The  right  to  the  surrender  value  of  a  policy 
is  not  lost  where  the  assured  surrenders  the  original  policy  to 
an  agent  with  a  request  for  a  paid-up  policy  immediately  af- 
ter payment  of  a  premium,  but  does  not  heai-  from  the  same 
until  after  the  next  premium  becomes  due,  when  it  is  given 
back  to  him,  indorsed  as  forfeited,  by  another  company  to 
which  the  business  of  the  original  insurer  has  been  transferred 
without  the  insured's  knowledge.^^  The  terms  of  the  contract 
are  not  changed  by  representations  of  the  agent,  at  the  time 
the  contract  is  made,  that  it  is  nonforfeitable  when  it  does  not 
so  provide,-"  and  the  fact  that  the  assured  fails  to  read  the 
policy  does  not  aid  him.^^ 

§    1183.      Rigrht  of   Infant  to    Paid-up   Policj.— If  an 

infant  whom  the  company  may  lawfully  insure,  and  who  is 
insured,  elects  to  rescind  after  four  years,  payments  of  pre- 
miums under  a  policy  for  one  thousand  dollai*s,  stipulating 
that  after  the  payment  of  three  of  four  annual  premiums  he 
will  be  entitled  to  a  paid-up  or  nonparticipating  policy  for  as 
many  twentieths  of  the  amount  insured  as  there  have  been  an- 
nual premiums  paid,  said  assured  is  entitled  to  a  paid-up  non- 
participating  policy  for  two  hundred  dollars,  or  may  recover 
its  cash  "surrender"  value.^^ 

"  Lyons  v.  Union  Mut.  L.  Ins.  Co.,  63  Hun  (N,  Y.),  629;  44  N.  Y. 
St.  Rep.  581;  17  N.  Y.  Supp.  756. 

"  It  appeared  in  this  onse  that  the  contract  provided  for  a  jwiid- 
up  policy  upon  default  in  payment  of  a  premium,  and  the  suit  hav- 
ing been  broiis'ht  against  the  original  company  which  had  depos- 
ited certain  moneys  with  the  state  authorities  as  an  iiuTemnity 
fund,  he  was  held  entitled  to  recover  out  of  the  fund:  Lowell  v. 
St.  Louis  Mint.  L.  Ins.  Co.,  Ill  U.  S.  264. 

=»  Nashville  Ins.  Co.  v.  Matthews>  8  Lea  (Tenn.),  499;  Attorney 
General  v.  Continental  L.  Ins.  Co.,  93  N,  Y.  70.  But  see  Piedmont 
etc.  Ins.  Co.  v.  Young,  58  Ala.  476. 

"  Attorney  General  v.  Continental  L.  Ins.  Co.,  93  N.  Y.  70. 

"  Johnson  v.  Northwestern  Mut.  L.  Ins.  Co.,  56  Minn,  305,  378, 
379;  39  Cent.  L.  J.  337;  59  N.  W.  Rep.  992. 


§  11S4  PAID-UP    AND    NON-FORFEITABLE    POLICIES.  1258 

§  1184.  When  Right  to  Claim  Paid-up  Policy  Must 
be  Exercised.-^ — Tlie  stipulation  of  the  policy  must  deter, 
mine  when  the  right  of  election  must  be  exercised.  The  policy 
may  contain  no  limitation  as  to  the  time  of  election,  but  may 
provide  only  that  upon  default  in  the  payment  of  the  pre- 
miums the  party  will  be  entitled  to  a  paid-up  policy,  or  it  may 
stipulate  for  compliance  with  certain  conditions,  such  as  sur- 
render and  demand  within  a  limited  specified  time,  or  that  de- 
mand and  surrender  must  be  made  while  the  policy  is  in 
force.^*  It  is  held  that  if  the  paid-up  policy  is  to  be  issued 
upon  request  upon  default  after  payment  of  a  specified  num- 
ber of  annual  premiums,  and  no  time  is  specified,^^  or  if  no 
time  is  fixed,^^  tlie  right  of  the  assured  to  claim  a  paid-up  pol- 
icy is  limited  to  the  time  dui-ing  which  the  policy  is  in  force.^^ 

*'  See  next  sectiom. 

**  The  Neiw  York  statute  provides  for  demand  and  surrender 
within  six  months  after  lapse,  and  also  for  the  exercise  of  an  op- 
tion for  temporary  or  paid-up  insurance,  by  giving  notice  at  the 
same  time  Avith  the  demand,  unless  there  be  an  agreement  to  the 
contrary  expressed  in  the  application  or  policy:  3  N.  Y.  Rev.  Stats., 
8lh  ed.,  p.  1688. 

'^  Smith  V.  National  L.  Ins.  Co.,  103  Pa.  St.  177;  49  Am.  Rep.  121. 

"  Bussing  V.  Union  Mut  L.  Ins.  Co.,  34  Ohio  St.  222;  8  Ins.  L. 
J.  218. 

"  In  a  New  York  case  (People  v.  Widows  &  Orphans'  Ben.  L.  Ins. 
Co.,  15  Hun  (N.  Y.),  8.  decided  in  1878),  it  was  provided  that  the  com- 
pany should  not  be  liable  in  case  of  default  in  nonpayment  of  the 
premiums  Avhen  due,  but  that  the  policy  in  such  case  should  be 
forfeited,  eonditioaied  that  upon  surrender  duly  receipted  of  the 
policy  the  company  would  issue  a  paid-up  policy  during  the  life 
of  the  person  insured.  Default  was  made,  and  a  paid-up  policy 
was  not  demanded  until  some  years  had  elapsed;  in  the  mean- 
time the  corporation  had  dissolved  and  receivers  been  a.ppointed, 
and  the  court  said  that  the  application  c-ame  too  late;  that  if  the 
petitiorer  could  demand  a  paid-up  poilicy  after  neglec<t  to  pay  the 
premium  when  due,  it  could  only  be  witiiin  a  reasonable  time 
thereafter,  and  adds:  "But  we  are  inclined  to  think  no  paid-up 
policy  could  legally  be  demanded  after  the  forfeiture  of  the  peti- 
tioner's policy  by  nonpayment  of  the  premium.  When  the  policy 
was  forfeited  for  this  or  any  other  reason,  it  ceased  to  exist  as  a 
valid  contract  upon  which  this  or  any  other  application  could  be 
based."  In  a  later  case  in  the  same  state  (Attorney  General  v. 
Continental  Life  Ins.  Co.,  93  N.  Y.  70).  decided  in  1883.  the  policy 
was  conditioned  that  after  the  payment  of  three  or  more  annual 
premiums  and  a  failure  to  make  further  payments  when  due,  the 


1259  PAID-UP    AND    NON-FORFEITABLE    P0LTCIE3.  §  1185 

But  it  is  decided  in  a  Kentucky  case  that  a  provision  that  the 
insm-ed  shall  forfeit  his  right  to  a  paid-up  policy  unless  he 
surrenders  the  policy  within  thirty  days  is  not  enforceable 
where  a  prospectus  issued  at  the  same  time  with  the  policy- 
represents  that  the  latter  is  nonforfeitable,  and  that  the  fail- 
ure to  pay  a  note  at  maturity,  although  the  contract  stipu- 
lated for  forfeiture  of  the  policy  for  its  nonpayment,  does  not 
destroy  his  right  to  a  paid-up  policy,  though  it  was  terminated 
in  other  respects.-^  It  is  also  decided  that  if  the  contract 
merely  stipulates  for  a  paid-up  policy  upon  default  in  payment 
of  the  premiums,  such  policy  may  be  demanded  at  any  time.^^ 

§  1185.  Rigrht  to  Paid-up  Policy  Must  be  Exercised 
Within  Specified  Time.'^*' — If  it  is  ex{)repsly  stipulated 
that  the  policy  must  be  surrendered  and  receipted  in  full  with- 
in a  specified  time  after  default  in  payment  of  a  premium  to 
entitle  the  assured  to  a  paid-up  policy,  such  provision  must  be 
complied  with,  and  the  option  must  be  exercised  within  the 
time  designated,  otherwise  it  is  lost,  for  time  is  of  the  essence 
of  the  contract.  This  rule  accords  with  the  weight  of  author- 
ity.^i     And  the  fact  that  the  insurer  was  enjoined  during  the 

company  would,  upon  surrender  within  tliirty  days  after  said  fail- 
ure to  pay,  issue  a  paid-up  policy  for  the  proportion  of  the  amount 
of  insurance  paid  for.  The  policy  was  not  surrendered  or  offered 
to  be,  and  no  paid-up  policy  was  demanded.  The  company  failed, 
and  a  receiver  was  appointed,  and  it  was  held  that  nonpayment  of 
the  premium  and  failure  to  surrender  within  the  stipulated  time 
absolutely  forfeited  the  policy.  It  was  also  decided  in  this  case 
that  the  fact  that  the  company  had  suffered  no  damage  by  the  as- 
sured's  neglect  to  give  notice  of  his  election  could  not  a.id  the  latter. 

^  Southern  Mut.  L.  Ins.  Co.  v.  Montague,  84  Ky.  653;  2  S.  W. 
Rep.  443. 

»»  Lovell  V.  Mutual  T..  Ins.  Co..  Ill  U.  S.  264. 

••  See  preceding  section. 

*^  Se«  Hudson  v.  Knickerbocker  L.  Ins.  Co.,  28  N.  .T.  Eq.  167; 
Knapp  V.  Homoeopathic  Mut.  L.  Ins.  Co..  117  U.  S.  411 :  Universal  L.. 
Ins.  Co.  V.  Devore.  83  Va.  267,  270;  14  S.  E.  Rep.  532;  21  Ins.  L.  J. 
337;  16  Va.  L.  J.  114;  Smith  v.  National  L.  Ins.  Co..  103  Pa.  St.  177; 
Universal  L.  Ins.  Co.  v.  Whitelmad.  58  Mass.  226;  38  Am.  Rep.  322; 
rhrpnix  Mut.  L.  Ins.  Co.  v.  Bnker.  85  111.  410;  Chnse  v.  Phoenix 
Mnt.  L.  Ins.  Co..  67  Me.  85;  Koehler  v.  Phoenix  Mut.  L.  Ins.  Co.^ 
4  Ky.  L,  Rep.  903. 
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specified  time  from  issuing  any  policies  is  lield  not  to  excuse 
compliance  with  sucli  condition  as  a  condition  precedent.^^ 
So  if  the  policy  provides  for  the  retura  duly  receipted  within 
thirty  days  to  entitle  assured  to  a  paid-up  policy,  such  condi- 
tion must  be  complied  with;^^  and  where  the  condition  was 
that  the  paid-up  policy  should  be  issued  for  a  proportionate 
amount  on  surrender  of  the  policy  "on  or  before  it  shall  expire 
by  the  nonpayment  of"  certain  premiums,  the  word  "on"  was 
held  to  mean  that  the  right  was  los-t  to  claim  a  paid-up  policy 
the  instant  the  policy  expired  by  nonpayment  of  said  pre- 
miums.^"* If  the  paid-up  policy  is  to  be  demanded  within  one 
year  from  the  time  an  accrued  premium  falls  due,  such  pro- 
vision refers  to  an  accrued  premium,  for  the  nonpayment  of 
which  the  company  can  determine  the  policy .^^ 

§   1186.      Exceptions  to  Last  Rule  and  Cases  Contra. — 

It  is  held  in  Vermont  that  a  demand  within  the  specified  time 
is  not  required,  a  reasonable  time  being  sufficient.^^  If  the 
failure  to  pay  the  premiums  when  due  and  to  forward  the  pol- 
icy within  the  specified  time  rests  upon  good  and  sufficient 
reasons,  as  where  the  company  misdirected  certain  notices  to 
the  insured,  and  proceedings  for  dissolution  and  a  receiver- 
ship were  instituted,  and  the  neglect  was  also  attributable  to 
the  company's  agent,  equity  will  relieve,  and  order  the  issu- 
ance of  a  paid-up  policy.^'^  So  where  the  policy  provided  not 
onlv  for  its  surrender  within  twelve  months,  but  also  that,  in 


*»  Universal  L.  Ins.  Co,  v.  Whitehead,  58  Mass.  22G;  3S  Am.  Rep. 
322. 

"  The  fact  that  a  letter  was  written  to  the  secretary  by  the  attor- 
neys, stating  that  the  policy  had  been  left  with  them  for  the  pur- 
pose of  procuring  such  policy,  and  demanding  a  paid-up  policy,  is 
not  a  sufficient  complaint,  althou.sh  the  letter  also  provided  that  on 
receipt  of  the  temi  policy  the  original  policy  duly  receii')'ted  would 
be  forvrarded:  Universal  L.  Ins.  Co.  v.  Devore,  88  Va.  778;  14  S.  E. 
Rep.  r,?,2;  21  Jus.  L.  J.  337;  IG  Va.  L.  J.  114. 

*^  Sheever  v.  Manh.nttan  L.  Ins.  Co..  20  Fed.  Rep.  8SG;  contrary 
held  in  same  case,  IG  Fed.  Rep.  720. 

»  Michigan  Mut.  L.  Ins.  Co.  v.  Bowes.  42  Mich.  10. 

••  r.unce  V.  Life  Ins.  Co.,  58  Vt.  2-53. 

"  Coffey  V.  Universal  L.  Ins.  Co.,  10  Biss.  (C.  C.)  354. 
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case  of  a  default  in  payment  of  the  premiums,  the  insurei's 
should  only  be  liable  for  the  loss  in  a  sum  proportionate  with 
the  annual  payments  made,  it  was  held  that  the  insurei*s  were 
liable  for  such  proportionate  amount,  although  the  policy  was 
not  surrendered  within  the  s^Dccified  time.^^  In  another  case, 
where  the  facts  were  very  similar  to  those  in  the  last  decision, 
the  same  ruling  was  made.^^  In  the  first  of  these  two  cases, 
however,  the  actioai  was  brought  by  the  beneficiary  of  the 
policy,  the  insured  having  died  nearly  three  years  after  the 
fifth  annual  premium  became  due,  the  insured  then  having 
paid  a  certain  sum  in  cash,  and  given  his  note  for  the  balance 
at  three  months,  and  received  a  renewal  certificate,  which 
note  was  never  paid.  In  the  latter  case  the  policy  was  can- 
celed by  the  company,  although  this  was  held  not  to  affect  the 
assm'ed's  right.  It  is  also  held  that  a  sun*ender  made  in  five 
years  is  sufiicient.^® 

§   1187.      Whether  Payment  of  Note  Required  to  En. 

title  to  Paid-up  Policy. — Where  the  payment  of  pre- 
miums for  a  certain  period  is  necessary  to  sustain  a  claim 
for  a  padd-up  policy,  and  a  note  is  given  for  a  part  or  the 
whole  of  said  premiums,  the  question  whether  payment  of 
said  note  is  a  prerequisite  to  claiming  said  paid-up  policy 
must  necessarily  depend  upon  the  terms  of  the  particular  con- 
tract in  question.  It  is  pertinent  to  inquire  in  all  cases  what 
constitutes  pajTiient  of  an  annual  premium.  Sometimes  a 
note  is  accepted  in  place  of  cash.  Such  note  may  consti- 
tute payment  so  far  as  to  prevent  a  forfeiture,  or  it  may  be 
accepted  conditionally,  a  forfeitue  to  occur  if  it  is  not  paid 
at  maturity;"*^  in  other  c^ses  the  premium  is  paid  partly  in 
cash  and  partly  in  premium  notes.  Again,  the  premium  may 
be  payable  partly  in  cash,  partly  by  payment  of  interest  on 
outstanding  notes,  and  partly  in  other  notes,  the  notes  to  be 


*•  Montjronnery  v.  riionnix  L.  lus.  Co.,  14  Bush  (Ky.),  51. 
""  Chase  v,  Pha>nix  etc.  Ins.  Co.,  67  Me.  85.    See  Dorr  v.  Phoeuix 
M.  L.  Ins.  Co..  67  Me.  43S. 
*>  Southern  :Mut.  L.  Ins.  Co.  v.  Montague,  84  Ky.  653. 
"  See  c.  xxxi,  post. 
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canceled  b}^  application  of  dividends,  and  tliere  are  other 
schemes  of  insurance,*^  so  that  the  court  is  bound  in  every 
case  to  closely  examine  the  contract,  and  apply  the  rules  of 
construction  governing  in  like  cases  as  far  as  possible  in  order 
to  discover  the  intent  of  the  pai-ties.  If  a  policy  provides 
that  the  assured  shall  be  e<ntatled  to  a  paid-up  policy  after  the 
payment  of  two  annual  premiums,  and  notes  are  given  for  the 
second  year's  premium,  the  assured  is  not  entitled  to  a  paid-up 
policy  until  the  notes  are  satisfied.''^  But  where  the  agree- 
ment is  that  the  assured  is  to  make  certain  semi-annual  cash 
payments,  execute  annual  notes  for  a  portion  of  the  premium, 
and  to  pay  annually  the  interest  falling  due  on  such  notes, 
and  the  payment  of  the  principal  of  the  notes  is  otherwise 
provided  for  by  the  application  of  dividends  and  by  a  deduction 
of  the  unpaid  portion  of  the  notes  from  the  amount  due  on 
the  policy  when  payable,  the  two  complete  annual  payments 
of  pi-emium  required  are  made  when  said  annual  cash  pre- 
miums, together  with  the  annual  interest  on  the  notes,  are 
paid  and  notes  given  for  the  balance  of  the  premiums  as  stip- 
ulated. Such  premium  notes  need  not  be  paid  to  entitle  the 
assured  to  a  paid-up  policy.^*  And  to  the  same  effect  is  an 
Ohio  case.*^  So  in  another  case  an  endowment  policy  for  ten 
years  stipulated  that  upon  default  the  assured  should  be  en- 
titled at  its  maturity  to  as  many  tenths  as  there  had  been  com- 
plete annual  payments,  provided  that  all  the  premium  notes 
should  be  taken  up  or  the  interest  thereon  paid  in  cash  when 
the  premium  matured,  until  the  notes  were  canceled  by  divi- 
dends, otherwise  the  policy  would  be  forfeited,  unless  one  or 
more  annual  payments  had  been  fully  made  in  cash  or  by  ap- 
plication of  the  snrplus.  It  was  held  that  the  assured  could 
either  pay  the  premium  in  cash  and  take  up  the  notes  for 
the  specified    years,  and    thereby    become    entitled    to    said 

**  See  c.  xxxj,  povst, 

«»  Mnses  V.  Brooklyn  L.  Ins.  Co.,  50  Ga.  196, 

"  Glide  V.  Northwestern  Mut.  L.  Ins.  Co.,  40  Iowa,  357. 

«  Northwestern  Mut.  L.  Ins.  Co.  v.  Bonner,  36  Ohio  St.  51.  Al- 
though iit  was  held  in  this  ease  that  by  the  iionpaynient  at  further 
annual  premiums,  and  the  annual  imterest  due  on  prior  notes,  tlie 
right  of  the  policy  holders  to  share  in  future  dividends  was  lost. 
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^'tenths,"  or  that,  if  lie  was  in  default  for  payment  of  pre- 
miums, lie  could  pay  the  annual  interest  on  the  notes  until 
they  were  satisfied  by  the  dividends,  'and  would  be  entitled  to 
as  many  tenths  as  he  had  so  paid,  and  so  much  of  the  notes  as 
were  unsatisfied  after  the  return  of  application  of  dividends 
should  be  deducted.**"  So  it  is  held  that  if  the  note  only  ex- 
tends the  time  of  payment  of  an  overdue  premium,  and  there 
is  an  express  stipulation  that  its  nonpayment  at  maturity  shal] 
absolutely  forfeit  all  claims  of  the  insured  under  the  con- 
tract, its  nonpayment  at  maturity  deprives  the  assured  of  all 
right  to  demand  a  paid-up  policy  within  thirty  days  from  the 
time  it  falls  due,  even  though  the  policy  provides  for  such 
paid-up  policy  upon  demand  within  thirty  days  after  default 
in  payment  of  a  premium.*^  It  is  also  held  that  if  notes  are 
given  of  a  third  party  in  payment  of  the  annual  premiums, 
and  renewal  receipts  are  given,  the  payment  of  the  notes  is 
not  a  condition  to  be  complied  with  as  one  precedent  to  claim- 
ing a  paid-up  policy.*** 

§  1188.     When    Paid-up    Policy    Forfeited— Cases. — 

Where  the  original  policy  was  conditioned  for  the  payment  of 
interest  on  the  premium  notes,  and  the  new  policy  is  made  sub- 
ject to  the  conditions  of  the  original  policy,  a  failure  for  two 
years  to  pay  said  interest  forfeits  the  paid-up  policy.^^  So  if 
the  new  policy  provides  for  forfeiture  for  nonpayment  of  the 
interest  on  the  premium  note,  notice  of  the  maturity  of  said 
interest  is  not  required  to  be  given.^"  So  if  a  paid-up  policy 
is  issued,  and  the  insured  gives  his  promissory  note  in  form 
of  a  loan  for  the  amount  of  the  credit  portions  on  the  original 

*'  Van  Norman  v.  Northwestern  Mut.  L,  Ins.  Co.,  51  Minn.  57;  52 
N.  W.  Rep.  988. 

"  Holly  V.  Metropolitan  L.  Ins.  Co.,  105  N.  Y.  437;  11  N.  E.  Rep. 
.507.  See  Butcher  v.  Brooklyn  L.  Ins.  Co.,  3  Dill.  (C.  C.)  87;  af- 
firmed. Insurance  Co.  v.  Ducker,  95  U.  S.  209,  cited  in  Gardner  v. 
Cenitral  L.  Ins.  Co.,  5  Fed.  Rep.  430. 

**  Michiijan  etc.  Ins.  Co.  v.  Bowes,  42  Mich.  19. 

*^  Holman  v.  Continental  L.  Ins.  Co.,  54  Conn.  195  (two  judges 
ilis^sentins).  See,  also.  Ewald  v.  North-western  Mut.  L.  Ins.  Co.,  60 
Wis.  431. 

^  Hcim  V.  Metix>politan  L.  Ins.  Co.,  7  Daly  (N.  Y.),  536. 
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policy,  and  the  new  policy  stipulates  for  the  payment  of  in- 
terest thereon  each  year,  otherwise  that  the  policy  will  be  void 
without  notice,  a  default  in  payment  of  said  interest  operates 
to  forfeit  the  policy.^^  So  the  paid-up  policy  is  forfeited 
where  the  insured  never  pays  anything,  on  either  the  note  or 
interest,  notwithstanding  the  policy  is  expressed  as  a  paid-up 
policy,  and  has  on  its  margin  the  words,  "nonforfeiture"  pol- 
icy,^^  and  where  the  new  policy  was  indorsed  as  being  condi- 
tional on  the  payment  of  interest  on  two  certain  notes  given 
in  part  payment  of  premiums  in  advance,  nonpayment  thea-eof 
as  specified  forfeits  the  policy.^^  A  paid-up  policy  of  life  in- 
surance may  be  forfeited  by  nonpayment  of  interest  on  pre- 
mium notes  given  for  premiums  accruing  while  the  original 
policy  remained  in  force.^* 

§   1189.     When  Paid-up  Policy  not  Forfeited — Cases. 

Where  a  paid-up  policy  is  conditioned  upon  the  payment  of 
a  certain  amount  of  interest  annually  and  of  all  outstanding 
loans,  and  such  sum  is  the  interest  only  on  a  loan,  and  not  a 
premium,  the  policy  is  not  forfeited  by  its  nonpayment;^* 
nor  is  a  "nonforfeiture,  paid-up"  policy  of  life  insurance  for- 
feited by  a  failure  to  pay  interest  on  premium  notes  regarded 
by  the  company  as  a  loan  to  the  lassmred;^®  and  failure  to  pay  a 
note  for  the  premium  given  after  a  right  to  a  paid-up  policy  has 
accrued  does  not  forfeit  the  policy.^'^  So  if  the  policy  is  "'non- 
forfeiting,"  it  is  not  forfeited  for  failure  to  pay  notes  given 
for  premiums  on  the  original  policy  for  which  the  paid-up 

"  Knickerbocker  L.  Ins.  Co.  v.  Harlan,  56  Miss.  512.  See  Alabama 
Gold  L.  Ins.  Co.  v.  Thomas.  74  Ala.  578. 

"  McQuitty  V.  Continental  L.  Ins.  Co.,  15  R.  I.  573;  10  Atl.  Rep. 
035. 

*"  Patch  V.  Phoenix  etc.  Ins.  Co.,  44  Vt.  481.  See  Moser  v.  Pha?nis 
M.  L.  Ins.  Co.,  2  Mo.  App.  408. 

"*  Holman  v.  Continental  L.  Ins.  Co.,  54  Conn.  195;  1  Am.  St.  Rep. 
07. 

"  Gardner  v.  Central  L.  Ins.  Co.,  5  Fed.  Rep.  430;  citinjr  Grims- 
by V.  Insurance  Co.,  10  Bush  (Ky.),  310;  Insunmoe  Co.  v,  Ducker, 
05  U.  S.  269. 

^  Bruce  v.  Continental  L.  Ins.  Co.,  .58  Yt.  253. 

"  Tutt  V.  Covenant  Mut.  L.  Ins.  Co.,  19  Mo.  App.  677. 
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policy  is  exchanged,  where  it  is  also  stipulated  that  any  indebt- 
edness of  the  assured  to  the  company  may  be  deducted  upon 
payment  of  the  policy.  In  such  case  the  amount  of  said  notes 
is  to  be  deducted  from  the  paid-up  policy. ^^  A  policy  is  not 
forfeited  in  Kentucky  by  the  failure  to  pay  interest  on  pre- 
mium notes  at  maturity  where  the  company  is  entitled  to  re- 
cover on  the  notes.^^  Again,  where  a  paid-up  policy  is  is- 
sued subject  to  the  payment  annually  in  advance  of  interest 
on  the  premium  notes,  otherwise  to  be  forfeited,  payment 
thereof  on  the  day  following  that  specified  is  not  in  time,  al- 
though reliance  has  been  placed,  in  making  such  delay,  upon 
a  pamphlet  issued  by  the  company,  and  which  accompanied 
the  original  policy,  and  which  stated  that  all  the  company's 
policies  were  nonforfeitable,  and  that  it  allowed  thirty  days' 
grace  in  the  payment  of  premiums ;  the  company  not  being  es- 
topped in  such  case  to  claim  a  forfeiture  for  nonpayment.^® 

§  1190.  Whether  it  is  New  Contract  or  Continuation 
of  Old  One. — Sometimes  an  indorsement  is  made  upon  the 
Ad  policy,  which  is  equivalent  to  a  conversion  into  a  paid-up 
policy.^^   Such  indorsement  is  in  connection  with  the  provisions 

"  Eddy  V.  Phoenix  Mut.  L.  Ins.  Co.,  65  N.  H.  27,  28;  18  Atl.  Rep. 
89.  ''It  contains  a  provision  for  ttie  payment  of  any  indebtedness 
to  the  company  by  deducting  it  from  the  amount  of  insurance  se- 
cured by  the  policy,  and  the  failure  to  pay  the  interest  in  advance 
upon  tlie  notes  given  on  the  original  policy  is  to  be  treated  as  an 
Indebtedness  to  the  company,  and  not  as  a  forfeiture  of  the  'paid- 
up'  policy":  Id.  28,  per  Clark,  J.,  citing  Cowles  v.  Continental  L. 
Ins.  Co.,  63  N.  H.  200;  Montgomery  v.  Phoenix  Mut.  L.  Ins.  Co.,  14 
Bush  (Ky.),  &9;  Cole  v.  Knickerboclier  Ins.  Co..  03  How.  Pr.  (N.  Y.) 
445;  Northwestern  L.  Ins.  Co.  v.  Little,  56  Ind.  504;  Glide  v.  North- 
western L.  Ins.  Co..  40  Iowa.  .357;  Syraonds  v.  Northwestern  L.  Ins. 
Co.,  23  Minn.  491;  Hull  v.  Northwestern  L.  Ins.  Co.,  39  Wis.  397; 
Franklin  L.  Ins.  Co.  v.  Wallace,  93  Ind.  17;  Northwestern  L.  Ins. 
Co.  V.  Fort,  82  Ky.  269;  St.  Louis  M.  L.  Ins.  Co.  v.  Grigsby,  10  Bush 
(Ky.),  310. 

"  Northwestern  Mut.  L.  Ids.  Co.  v.  Fort,  82  Ky.  269. 

"  Fowler  v.  Metropolitan  L.  Ins.  Co.,  116  N.  Y.  389;  reversing  41 
Hun  (N.  Y.),  357;  Howell  v.  Knickerbocker  L.  Ins.  Co.,  44  N.  Y. 
276;  and  Ruse  v.  Mutual  B.  L.  Ins.  Co.,  23  N.  Y.  516;  24  N.  Y.  653, 
distinguished. 

"  See  Holman  v.  Continental  L.  Ins.  Co..  54  Conn.  195:  Alabnma 
Cold  L.  Ins.  Co.  v.  Thomas.  74  Ala.  578;  McQuatty  v.  Continental 
L.  Ins.  Co..  15  R.  I.  573;  10  Atl.  Rep.  635. 
Joyce,  Vol.  II. —80 
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of  the  policy  relating  to  forfeiture  for  nonpayment  of  pre- 
miums ;^^  and  where  tlie  company  ^VTote  across  tke  face  of 
the  policy  that  it  was  binding  for  two-fifteenths  thereof,  "sub- 
ject to  the  terms  and  conditions  expressed  in  this  policy,"  it 
was  held  that  the  paid-up  policy  was  only  the  original  policy 
reduced  to  an  amount  corresponding  to  the  premiums  paid.®^ 
And  it  is  held  in  other  cases  that  the  paid-up  policy  is  a  con- 
tinuation of  the  old  one,  so  far  as  the  stipulations  of  the  for- 
mer are  applicable.^*  So,  in  general,  a  new  policy  may  con- 
tain a  provision  in  conformity  to  the  original  for  which  it  is 
substituted,  providing  for  forfeiture,  if  the  interest  on  the 
premium  note  is  unpaid,  although  there  are  exceptions  ;^^  for 
the  company  may  validly  insert  such  a  condition  whesre  it  has 
authority  to  impose  an  obligation,  on  the  assured  to  pay  such 
interest  on  notes  outstanding  at  the  issue  of  the  new  policy.^® 
But  otherwise  not,  for  it  cannot  insert  such  a  provision  where 
it  is  not  in  the  original  policy  and  is  unwarranted  by  its 
terms.®'^  It  is  decided,  however,  that  the  company  may  make 
the  new  policy  strictly  forfeitable  for  a  default  in  paying  pre- 
miums or  premium  notes,  and  is  not  obligated  to  insert  a  pro- 
vision in  the  original  "nonforfeitable"  policy  which  stipulates 
differently.^^  It  is  held  that  a  forfeiture  condition  as  to  resi- 
dence under  the  original  policy  does  not  affect  the  new  pol- 
icy.^'^ 

■**  Alabama  Gold  L.  Ins.  Co.  v.  Thomas,  74  Ala.  578. 

*»  McQuitty  v.  Continental  L.  Ins.  Co.,  15  R.  I.  573;  10  Atl.  Rep. 
'635.  See  Holman  v.  Continental  L.  Ins.  Co.,  54  Conn.  195;  S  East 
:Eep.  181;  People  v.  Knickerbocker  L.  Ins.  Co.,  103  N.  Y.  48. 

"  McDonnell  v.  Alabama  Gold  L.  Ins.  Co.,  85  Ala.  401;  Merritt  v. 
•Cotton  States  Ins.  Co.,  55  Ga.  103. 

"  See  eases  cited  in  two  precedins:  sections, 

"•  People  V.  Knickerbocker  L.  Ins.  Co.,  103  N.  Y.  480. 

"  Cole  V.  Knickerbocker  L.  Ins.  Co.,  23  Hun  (N.  Y.),  255;  fi3  How. 
Pr.  (N.  Y.)  442. 

««  People  V.  Knickerbocker  L,  Ins.  Co.,  103  N.  Y.  480.  The  New 
York  statute  provides  that  the  paid-U'p  insurance  purchased  shall 
be  payable  at  the  same  time  and  under  the  same  conditions,  except 
as  to  the  payment  of  premiums,  as  the  orisiinnl  policy:  3  N.  Y.  Rev. 
Stats..  8th  ed..  p.  Ifi88.  That  new  policy  is  not  new  contract  in 
case  of  endowmt-nt  policies,  see  sec.  1193.  note  84.  herein. 

"  Cotton  States  L.  Ins.  Co.  v.  Edwards,  74  Ga.  220. 


1267  PAID-UP    AND    NOX-FORFEITABLE    POLICIES.  §   1191 

§  1191.  Amount  of  Premium  under  Statutes  "De- 
ducting- Indebtedness." — Some  discussion  has  been  had  upon 
question  as  to  what  constitutes  an  "indebtedness"  to  be  de- 
ducted under  the  statutes  providing  tlierefor,  in  ascertaining 
the  "single  premium"  remaining  to  the  credit  of  the  insured. 
In  Massachusetts,  the  statute  provides  for  the  continuance  and 
validity  of  the  policy  for  a  limited  period  after  failure  to  pay 
the  premium,  to  be  detemiined  as  therein  provided.  The  net 
value  is  to  be  ascertained  in  a  certain  manner,  and  from  it  is 
to  be  deducted  "any  indebtedness  to  the  company  or  notes"  of 
the  assured  held  by  it,  which  if  given  for  the  premium  are  to 
be  canceled,  and  "four-fifths  of  what  remains"  constitutes  a 
net  single  premium  for  temporary  insurance  for  a  tenn  to  be 
determined  as  specified  therein.'^^  The  New  York  statute  pro- 
vides for  "deducting  any  indebtedness  of  the  insured  on  ac- 
count of  any  annual,  semi-annual,  or  quarterly  premiums  then 
due,  aaid  any  loan  made  in  cash  on  such  policy,  evidence  of 
which  is  acknowledged  by  the  insured  in  writing."  '^^  Such 
statute  is  not  violated  by  a  stipulation  in  the  policy  that  the 
unpaid  portion  of  the  year's  premium  shall  be  considered  an 
indebtedness  to  the  company,  and  the  failure  to  pay  any  pre- 
mium when  due  operates  to  forfeit  the  policy  except  as  pro- 
vided by  the  statute.'^^  And  where  such  a  condition  exists, 
the  unpaid  portion  of  the  premium  must  be  deducted  from 
the  net  value  at  the  date  the  premium  becomes  due  in  ascer- 
taining the  net  single  premium  under  the  statute.'^^  But 
where  there  is  no  such  stipulation  an  unpaid  portion  of  a  half 
year's  premium  is  not  an  "indebtedness,"  and  cannot  be  de- 
ducted.'^* 

"  Mass.  Stats,  isni.  c.  180.  spc.  1;  Stats.  1882,  c.  110.  sec.  159. 

"  3  N.  Y.  Rev.  Stats.,  8tli  ed.,  p.  1G88. 

"  Van  Crielen  v,  Massiaehusetts  Mut.  L.  Ins.  Co.,  35  Ijsl.  Ann.  22G, 
under  Mass.  Laws,  ISGl,  c.  186. 

"  \nn  Crielen  v.  IMassaehaLsetts  Mut.  L.  Tns.  Co..  35  L/a.  Ann. 
220;  TToward  v.  Continental  L.  Ins.  Co.,  48  Cal.  229;  2  Deering's  Di- 
gest, 1.542. 

'*  Goodw-in  v.  Massachusetts  Mut.  L.  Ins.  Co..  73  N.  Y.  480.  This 
latter  decision  rests  iipon  the  distinction  between  a  premium  of  in- 
Finrnn'f>e  and  a  debt.  The  policy  itself  also  provided  that  whatever 
was  due  to  the  company  should  be  deducted  from  the  net  value  of 
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§  1192,  Amount  of  Paid-lip  Policy. — In  estimnting  the 
amount  for  which  a  paid-up  policy  should  issue,  the  holder  is 
not  entitled  to  the  full  amount  of  the  premiums  paid,  but  only 
to  an  equivalent  of  the  present  value  of  the  j>olicy,  nor  should 
a  method  of  computation  be  used  which  deprives  the  company 
of  its  earnings  for  carrying  the  risk."^  Thus,  it  is  an  error  to 
require  the  company  to  issue  a  policy  for  the  aggregate  amount 
of  the  premiums  paid  subject  to  the  amount  due  on  the  note.'^^ 
If  annual  premium  notes  are  given  on  which  only  the  interest, 
together  with  cash  premiums,  is  to  be  paid  annually,  they  need 
not  be  deducted  in  determining  the  amount,  where  the  in- 
sured is  entitled  to  a  paid-up  policy,  for  as  many  "tenths"  as 
complete  annual  payments  have  been  made.'^'^  But  where  an 
endo'wment  policy  with  premiums  payable  for  ten  years  was  so 
woa'ded  that  complete  annual  payments  might  be  made  in 
cash,  and  cash  payments  of  the  interest  on  annual  premium 
notes,  the  payment  of  the  notes  being  provided  for  by  appli- 
cation of  the  surplus,  it  was  held  that  the  notes,  so  far  as  un- 
canceled, might  when  the  policy  became  due  be  deducted 
from  the  amount  payable  under  the  paid-up  policy;'^®  and  in 
another  like  case  it  was  held  that  the  premium  notes  with 
their  accrued  interest  should  be  deducted,  it  being  so  provided 
by  the  policy,  from  the  amount  payable,'^^  and  it  is  so  decided 
in  a  Georgia  case  with  similar  provisions.^"     It  is  also  so  de- 

the  policy,  Including  any  unpaid  premium  notes  witb  inrterest,  but 
no  notes  were  held  by  the  defendant  against  the  insured,  and 
there  was  no  direct  promise  by  him  to  pay  any  amouut,  nor  any 
obligation  so  to  do.  One-half  year's  premium  had  been  paid  uix>n 
the  policy  when  issued,  and  when  the  insurer  died  said  period  had 
elapssod,  and  the  other  half  year's  premium  was  uupaid.  It  was 
claimed  that  the  policy  lapsed  when  the  first  six  months  expired: 
See.  also.  Pitt  v.  Berl^shire  L.  Ins.  Co.,  100  Mass.  500. 

"  ]\round  City  Mut.  L.  Ins.  Co.  t.  Heath.  49  Ala.  529;  Farley  v. 
Union  Mut.  L.  Ins.  Co..  41  Hrni  (N.  Y.),  303. 

"  Farley  v.  Unison  Mmt.  L.  Ins.  Co.,  41  Hun  (N.  Y.).  303. 

"  Fittnan  v.  Northwestern  L.  Ins.  Co.,  4  Mo.  App.  386;  Brooklyn 
L.  Ins.  Oo.  V.  Dutcher.  95  U.  S.  269:  affirming  3  Dill.  (C.  C.)  87. 

"  Van  Normnn  r.  Northwestern  Mut.  L.  Ins.  Co.,  51  Minn.  57; 
52  N.  AV.  Eep.  988. 

"  Glide  V.  Nortliwestern  etc.  Ins.  Co..  40  To-\ra.  357. 

«"  Northwestern  Mut.  L.  Ins.  Co.  v.  Ross,  63  Ga.  199. 
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cide?d  in  an  Ohio  case.*^  Where  the  policy  provided  for  an 
amount  propoi-tionate  to  the  number  of  premiums  paid,  and 
prior  to  his  death  twenty-seven  quarterly  premiums  were  paid 
by  the  assured,  who  then  defaulted,  and  four  quarterly  pre- 
miums became  due  and  were  unpaid,  a  recovery  for  twenty- 
seven  thirty-oneths  of  the  amount  of  the  policy,  mth  in- 
terest in  the  discretion  of  the  court  on  said  amount  from  the 
commencement  of  the  action,  was  adjudged.^^ 

§   1193.      Endowment  Policy — Nonforfeiture  Statutes. 

In  a  Massachusetts  case  the  policy  was  payable  in  case  of 
death  within  the  ten  years,  but  to  the  insured  if  he  siu'vived 
that  period.  The  policy  was  conditioned  to  be  forfeited  for 
nonpayment  of  premiums  when  due,  subject,  however,  to  the 
provisions  of  the  Massachusetts  statute.^^  The  insured  sur- 
vived the  endowment  period,  of  which  the  company  had  due 
notice,  but  he  had  failed  to  pay  the  last  premium.  It  was 
held  that  he  was  entitled  to  recover  the  full  amount  of  the 
policy,  less  the  amount  due  the  company  with  interest  there- 
on.^* 

"  Northwestern  Mut.  L,  Ins.  Co.  v.  Bonner,  36  Ohio  St.  51,  In  a 
New  York  ease  an  option  was  given  to  receive,  after  payment  of 
two  annual  premiums,  a  paid-up  policy  for  the  full  amount  of  the 
premiums  paid.  The  policy  was  for  three  thousand  dollars,  and 
the  anniial  premium  three  hundred  and  eighty-nine  dollars  and  six- 
teen cents.  After  ten  annual  payments  a  demand  was  made  for  a 
paid-up  policy  for  the  amonrtt  of  premiaims  paid.  The  court  held 
that  as  the  policy  contained  no  words  of  restriction,  the  plaintiffs 
right  was  not  limited  to  the  amount  of  the  original  insurance,  but 
that  he  was  entitled  to  a  paid-up  policy  a.s  stipulated:  Christy  v. 
Homoeopathic  Mut.  L.  Ins.  Co.,  93  N.  Y.  34.5. 

"  Baltimore  Mut.  L.  Ins.  Co,  v,  Bratt,  55  Md,  200, 

•'  Stats.  1S61,  c.  ISO. 

"  Carter  v.  Jolin  Haneoclc  Ins.  Co.,  127  Mass.  153.  The  court 
said  that  the  effect  of  incorporating  the  statute  into  sucli  a  policy 
was  not  '^0  malce  a  new  contract  between  the  parties,  nor  to  make 
any  change  in  the  time  when  the  amount  of  the  policy  becomes 

payable When  the  statute  provisions  are  adopted  in  an  en- 

dowmpnt  policy  for  the  purpose  of  qualifying  the  forfeiture  clause, 
the  clause  tlius  qualified  is  to  be  so  construed  as  to  give  the  in- 
sured its  full  benefit,  without  altering  any  other  provision  of  the 
policy,  if  this  can  be  done  without  violating  any  rule  of  law.  In 
the  endowment  policy  the  expiration  of  ton  years  from  its  date  is 
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§  1191.  Ilefusal  to  Issue  Paid-up  Policy. — As  a  rule 
a  party  has  a  right  to  insist  upon  the  issue  of  a  paid-up  policy 
where  the  contract  stipulates  therefor,  provided  he  himself 
has  performed  the  conditions  of  the  contract  on  his  part  ne- 
ccssaiy  to  be  perfonued  to  entitle  him  to  claim  the  enforce- 
ment of  the  teiins  of  the  contract,  unless  of  course  such  nonper- 
formance by  the  insured  has  been  waived,  or  an  estoppel  has 
arisen,  or  the  case  is  otherwise  one  where  relief  could  be 
granted,^^  and  where  the  failure  to  pay  the  premium  on  a 
policy  at  the  specified  time  terminates  the  contract,  and  no 
application  for  a  paid-up  policy  is  made,  the  contract  will  not 
be  continued  in  force  for  the  full  amount,  even  if  the  com- 
pany refuses  to  issue  a  paid-up  policy.^^ 

§  1195.  Refusal  to  Issue  Paid-up  Policy — Measure 
of  Dainag-es."^ — If  tliere  is  an  existing  risk  and  the  pre- 
miums paid  are  earned,  and  the  party  demanding  the  same  is 
entitled  to  have  a  paid-up  policy  issued,  the  measure  of  dam- 
ages is  the  value  of  the  policy  at  the  time  of  the  demand  and 
refusal,  with  interest. ^^  And  where  the  assured  under  a  non- 
forfeitable policy  is  entitled  to  participate  in  the  profits,  and 
an  action  is  brought  to  recover  damages  for  a  breach  of  con- 
tract to  make  a  settlement,  it  is  error  to  withdraw  from  the 

the  occurrence  of  an  event  on  the  happening  of  which  the  policy 
becomes  payable,"  and  that  in  •this  case  the  policy  was  not  payable 
only  in  case  of  death  within  the  term  of  temporary  insurance,  and 
the  New  York  f?tatute,  so  moich  of  it  as  Is  applicable  to  endowment 
insurance,  contemplates  a  payment  at  the  end  of  the  term  of  the 
policy  in  case  the  insured  survives  the  term.  "If  the  reserve  upon 
any  endo^wment  policy,  applied,  according  to  the  preceding  section, 
as  a  single  premium  of  temporary  insurance,  be  more  than  sufficient 
to  continue  the  insurance  till  the  end  of  the  endorwrnent  term  named 
in  the  policy,  and  if  the  insured  survive  tha;t  term,  the  excess  sliall 
be  paid  in  cash  at  the  end  of  such  term  on  the  conditions  on  wliieb 
the  original  policy  was  issued":  3  N.  Y.  Rev.  Stats.,  8th  ed.,  p.  IGSS. 

**  Standley  v.  Northwesrtern  Mut.  L.  Ins.  Co.,  95  Ind.  254. 

•*  Aislibrook  v.  Phce-nix  Mut,  Ins.  Co.,  94  Mo.  72;  6  S.  W.  Rep.  4G2; 
12  West.  ReiJ.  613. 

"  See  sec.  1191.  herein. 

^  Rumbold  v.  Pennsylvania  Mut.  L.  Ins.  Co..  7  Mo.  App.  71.  See 
Mutual  L.  Ins.  Go.  v.  Brn1t.  55  Md.  200;  Nashville  L.  Ins.  Co.  v. 
MattheTAS,  8  Lea  (Tenn.),  499. 
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consideration  of  the  jury  the  reserved  fund  and  financial  stand- 
ing of  the  company.  The  equitable  value  of  the  policy  being 
dependent  on  the  reserve,  it  is  material  to  show  the  financial 
standing  in  order  to  ascertain  how  much  of  the  reserve  could 
be  safely  applied  in  settlement.^® 

•»  Nasliville  L.  Ins.  Co.  v.  Matthews,  8  Lea  (Tenn.),  499. 
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§1219.    When  note  is  payable. 
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§1221.    Lien  on  premium  notes  and  funds. 
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§1224.    Liability  for  losses  prior  to  membership. 
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§1234.    Tender:  Premium  notes. 

§1235.    Payment  of  premium  notes  or  interest  thereon  by  dividends 

or  ijrotits. 
§1236.    Effect  of  non-payment  of  note  upon  beneficiary. 
§1237.    Deduction  of  note  from  loss. 
§1238.    Counter-claim  on  note  of  owner  of  vessel  insured  for  benefit 

of  mortgagee. 
§1239.    Amount  of  recoveiy  on  premium  notes. 

§  1202.  Payment  by  Note. — Insurance  companies  have 
imj^lied  power  to  accept  promissory  notes  in  payment  of  the 
premium,  and  such  payment  is  good,  and  an  agent  with  the 
necessary    authority    therefor  may  accept    such  note,^   even 

*  Mclntire  v.  Preston,  5  Gilm.  (111.)  48;  48  Am.  Dec.  321;  Pitt  v. 
Berkshire  L.  Ins.  Co.,  100  Mass.  500;  Home  Ins.  Co.  v.  Curtis,  32 
Mich.  402;  Mississippi  Valley  L.  Ins.  Co.  v.  Neyland,  9  Bush  (Ky.i, 
430;  New  York  L.  Ins.  Co.  v.  McGowan,  18  Kan.  300;  Farmers'  Bank 
V.  Maxwell,  32  N.  Y.  579;  Mo  wry  v.  Home  Ins.  Co.,  9  R.  I.  346;  Mar- 
cus V.  St.  Louis  M.  L.  Ins.  Co.,  68  N.  Y.  025;  Jacoway  v.  Insurance 
Co.,  49  Ark.  320.  Emerigon  (Emerigon  on  Insurance.  Meredith's  ed. 
1850,  c.  iii,  sec.  6,  p.  68),  referring  to  Pothier,  notes  a  custom  to  give 
promissory  notes  for  the  premium.  See  sees.  76,  197,  550,  553,  here- 
in. As  to  premium  notes  in  mutual  fire  companies,  see  1  Homer's 
Annot.  StAt.  Ind.  1896,  sec.  3752,  citing  as  to  recovery  of  assessments 
on  premium  notes:  Hubler  v.  Taylor,  20  Ind.  346;  German  etc.  Co, 
V.  Franck,  22  Ind.  364;  Sinnissippi  Ins.  Co.  v.  Taft,  26  Ind.  240;  Kel- 
ler V.  Equitable  Ins.  Co.,  28  Ind.  170;  Bersch  v.  Sinnissippi  Ins.  Co., 
28  lud.  64;  Boland  v.  Whitman.  33  Ind.  64;  Whitman  v.  Meissner,  34 
Ind.  487;  Embree  v.  Shideler.  36  Ind.  423;  Manlove  v.  Naylor,  38  Ind. 
424;  Manlove  v.  Burger,  38  Ind.  211;  Downs  v.  Hammond,  47  Ind. 
131.  See.  also,  2  Burns'  Ind.  Ituv.  Slait..  p.  704,  sec.  48S3,  citing 
Clark  V.  JNIanufacturers'  Co.,  130  Ind.  332,  and  other  cases,  noted 
above.  As  fto  premium  notes  in  mutual  fire  companies,  married 
woman's  note  valid,  premium  reserve,  assessments  on  premium 
notes,  see  Rev.  Stats.  Me.  1883,  p.  447,  c.  49.  sees.  26,  27;  as  amended 
1895,  c.  95,  p.  94.  See  Freeman's  Supp.  1885-95,  p.  305,  and  as  cited 
in  Stats.  1883.  See  New  England  Mut.  F.  Ins.  Co.  v.  Butler,  34  Me. 
453;  Maine  Mut.  M.  Ins.  Co.  v.  Swanton,  49  Me.  448;  Maine  Mut.  M. 
Ins.  Co.  V.  Neal,  50  Me.  305;  York  Go.  Mut.  F.  Ins.  Co.  v.  Turner,  53 
Me.  226;  I^nion  Ins.  Co.  v.  Greenleaf,  64  Me.  128.  As  to  deposit  notes 
ofmutua.1  flre  eoTiipanies,  see  Supp.  Pub.  Stats.  Mass.  1882-88,  p.  526. 
c.  214,  sec.  46  (Pub.  Stat.  119,  sees.  113-15).  As  to  a.ssessments.  i*ee 
Id.,  p.  526,  sec.  47,  et  seq.,  and  Crocker's  Notes  1891,  on  Pub.  Stats., 
pp.  271,  272.  When  mutual  fl-re  companies  may  refuse  premium  notes 
in  part  payment  of  insurance:  Gen.  Laws  R.  I.,  1896,  p.  566,  c.  181, 
tit.  19,  sec.  16.  Comstruction  of  statutes  relating  to  mutual  companies 
and  premium  notes:    Corey  v.  Sherman  (Iowa,  1894),  60  N.  W.  Rep. 
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thoug'li  the  policy  provides  for  a  cash  payment;^  and  if  the 
policy  provides  that  the  note  shall  not  be  a  payment,  but 
only  an  extension  of  the  time  of  payment  of  the  premium, 
and  tliat  if  not  paid  in  full  when  due  the  company  shall  not 
be  liable  wliile  the  note  remains  unpaid,  such  payment  by 
note  is  good  until  the  note  is  dishonored,  and  the  delivery  of 
the  policy  is  a  sufficient  consideration  for  the  note.^  So  the 
company  may  extend  the  time  for  the  payment  of  a  note  given 
for  the  premium,  the  obligation  to  pay  future  premiums  be- 
ing a  sufficient  consideration  for  an  agTeement  made  before 
default.*  And  if  a  note  is  taken  for  the  premium  due  and  a 
renewal  receipt  is  given,  it  constitutes  a  paymeait  sufficient  to 
prevent  a  forfeiture.^  A  note  given  for  the  premium  on  an 
open  marine  policy  executed  to  cover  such  notes  as  may  be 
afterward  indorsed  thereon  becomes  valid  as  fast  as  risks  are 
assumed  to  the  extent  of  the  premiums  actually  earned  by  the 
company,  and  to  this  extent  only  the  maker  of  the  note  be- 
comes liable  to  the  company.®  In  case  of  a  mutual  company, 
if  its  charter  provides  for  a  specific  rate  of  premium  to  be 
paid  in  cash  in  the  same  manner  as  in  companies  other  than 
mutual  ones,  the  object  thereof  being  to  enable  the  company 
to  issue  x>olicie8  on  the  mutual  and  nonmutual  plan,  it  may 
accept  a  note  for  the  premium,  such  note  being  a  mere  exten- 
sion of  the  time  of  payment.'^     So  the  note  of  a  third  party 

232;  Code  of  Iowa.  sees.  1146.  1150.  1160.  If  assessment  on  de^vosit 
note  not  paid  directors  may  sue:  Kev.  Stats.  Me.  1883,  p.  447,  sec. 
29.  citinj?  YorlJ  Co.  TNInt.  F.  Ins.  Co.  v.  Knight.  48  Me.  78.  Insured 
not  liable  beyond  amooint  of  deposit  Bote:  Eev.  Stats.  Me.  1883,  p. 
447,  0.  49.  sec.  27. 

»  Mississippi  Valley  Jj.  Ins.  Co.  v.    Neyland,    9    Bush  (Ky.),    430; 
Gary  v  Nag:el,  2  Biss.  (C.  C.)  244. 
.  '  Marslvly  v.  Turner  (Mich.),  45  N.  W.  Bep.  644. 

♦  Michig-aa  Mut.  L.  Ins.  Co.  v.  Ouster,  128  Ind.  25;  27  N.  E.  Bep. 
124. 

»  Micliiffan  Mut.  L.  Ins.  Co.  v.  Bowes.  42  Mich.  19. 

•  Furniss  v.  Gilchrist,  1  Sand.  (N.  Y.)  53;  Maine  etc.  Marine  Ins. 
Co.  V.  Sto'Clvwell.  67  Me.  382. 

^  Curry  v.  Nasrel.  2  Biss.  (C.  C.)  244;  2  Abb.  (U.  S.)  156.  As  to  ac- 
ceptance of  draft  and  laches  of  company,  see  Pendleton  v.  Knicker- 
bocker L.  Ins.  Co..  5  Fed.  Bep.  238.  Consent  was,  however,  given  to 
such  deduction  In  this  case. 
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may  be  accepted  as  payment  of  the  premium.*  If  an  insur- 
ance agent  agrees  with  another  who  holds  his  note  that  he 
secure  an  application,  and  that  the  premium  be  paid  by  an  in- 
dorsement on  said  note,  there  is  no  payment  of  the  premium 
where  the  policy  is  not  delivered  and  no  indorsement  made  on 
the  note,  the  insured  having  deceased  before  said  acts  are 
done,  especially  where  the  policy  is  required  to  be  delivered 
and  the  premium  paid  during  insured's  lifetime.^  A  general 
agent  may  accept  a  third  party's  note  as  payment,  even  though 
the  policy  provides  for  a  cash  premium.^*^  Payment  of  the 
first  premium  by  note  is  sufficient  where  the  agent  takes  the 
note  himself  and  advances  the  amount  to  the  company.^ ^  So 
the  company  may  accept  the  notes  of  a  husband  as  payment 
of  the  premium  due  on  a  policy  on  his  life  for  his  wife's  ben- 
efit,^ ^  and  in  such  case  the  company  is  precluded  from  insist- 
ing that  such  notes  do  not  constitute  payment.^ ^  But  a  part- 
nership is  not  bound  by  a  note  given  by  a  member  of  a  firm  in 
the  firm  name  for  the  premium  on  an  insurance  of  such  mem- 
ber's property,  such  act  not  being  within  the  scope  of  the 
partner's  authority  to  bind  the  firrtL^*  As  a  general  rule,  the 
premium  note  of  an  insurance  broker  received  by  the  insurers 

•  Franklin  L.  Ins.  Co.  v.  Wallace,  93  Ind.  7;  Shaw  v.  Republic  L. 
Ins.  Co.,  69  N.  Y.  286;  Timayens  v.  Union  Mut.  L.  Ins.  Co.,  21  Fed. 
Kep.  223.  But  see  Mutual  etc.  Ins.  Co.  v.  Davis,  12  N.  Y.  (2  Kern.) 
569,  as  to  right  of  mutual  company  to  talie  note  of  third  person  hav- 
ing no  interest  in  policy. 

»  Hawley  v.  Michigan  Mut.  L.  Ins.  Co.  (Iowa,  1895),  61  N.  W.  Rep. 
201;  24  Ins.  L.  J.  216. 

*"  Missisisippi  Valley  L.  In.s.  Co.  v.  Neyland,  9  BusJi  (Ky.),  430. 

"  Krause  v.  Equitable  L.  Assur.  Soc,  99  Mich.  461;  58  N.  W.  Rep. 
496.  It  is  held  in  tlie  vsuperior  court  in  Kentucky  that  if  the  iosured 
gives  a  note  for  the  first  premium  payable  to  the  agent  as  "agent," 
and  this  is  accepted  by  tlie  compainy,  it  is  a  note  received  for  the 
premium,  and  its  nonpayment  at  maturity  forfeits  the  policy;  the 
latter  srtipaiJating  that  if  notes  for  premiiims  be  not  paid,  there  shall 
be  a  forfeiture,  and  it  is  also  held  that  this  ruling  is  not  ohanged  by 
the  fact  that  the  agent  had  receipted  for  the  premium  as  for  a  cash 
premium  paid:  Union  Cent.  L.  Ins.  Co.  v.  Duvall  (Ky.  Sup.  Ct.  1895), 
16  Ky.  L.  Rep.  398. 

"  Micliigan  Mut.  L.  Ins.  Co.  v.  Bowes.  42  Mich.  19. 

"  Michigan  ^lut.  L.  Ins.  C-n.  y.  P.owes.  42  IMich.  19. 

"  Lime  Rock  F.  &  M.  Ins.  Co.  v.  Treat,  58  Me.  415. 
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in  payment  of  a  policy  for  his  principal  disctiarges  the  prin- 
cipal from  liability  to  the  insurers  on  account  of  the  pre- 
mium.^ ^ 

§   1203.      Premium  Note  and  Policy  One  Contract. — A 

premium  note  and  life  policy  executed  at  the  same  time  are  one 
contract.^** 

§  1204.  Condition  as  to  Forfeiture  for  Nonpayment  of 
Note  at  Maturity — Generally. — Although  a  note  may  be 
given  and  accepted  as  payment  of  the  premium,  it  is  not  a 
payment  wlien  accepted  conditionally.  Thus,  the  policy  may 
provide  for  forfeiture  upon  nonpayment  of  the  note  at  ma- 
turity or  mthin  a  limited  time  thereafter,  and  in  case  of  a 
breach  such  condition  controls,  and  courts  will  always  permit 
it  to  be  shown  that  the  parties  did  not  intend  that  a  note 
should  be  considered  payment  unless  paid  when  due.^^  Fre- 
quently the  policy  only  provides  for  a  suspension  of  the  risk, 
as  that  it  shall  be  void  while  the  note  remains  overdue  and 
unpaid,^  ^  or  that  the  company  shall  not  be  liable  for  a  loss 


»  Union  Ins.  Co.  v.  Grant,  68  Me.  229;  28  Am.  Rep.  42. 

"  LaugMin  v.  Fidelity  Mut.  L.  Ins.  Co.  (Tex.  Civ.  App.  1894),  28  S. 
\V.  Rep.  411.  A  policy  issued  by  a  life,  fire,  or  marine  insurance 
company,  domestic  or  foreign,  and  a  deposit  note  given  therefor,  is 
one  contract,  under  Rev.  Stat®.  Me.  1883,  p.  447,  c.  49.  sec.  27. 

"  Sliultz  V.  Hawkeye  Ins.  Co.,  42  Iowa.  2.39;  Shakey  v.  Hawkeye 
Ins.  Co..  44  loAva,  540;  Continental  L.  Ins.  Co.  v.  Daly,  33  Kan.  601; 
Pitt  V.  Berkshire  etc.  Ins.  Co.,  100  Mass.  500;  Sims  v.  State  Ins.  Co., 
47  Mo.  54;  Baker  v.  Union  L.  Ins.  Co.,  43  N.  Y.  283;  6  Abb.  Pr.,  N.  S. 
<N.  Y.),  144;  37  How.  Pr.  (N.  Y.)  126;  Roehner  v.  Knickerbocker  L. 
Ins.  Co.,  4  Daly  (N.  Y.),  512;  Holly  v.  Metropolitan  L.  Ins.  Co.,  105 
N.  Y.  437;  Roberts  v.  New  England  L.  Ins.  Co.,  1  Disn.  (Ohio)  355;  2 
Disn.  (Ohio)  106;  Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  112  U.  S. 
696;  Thompson  v.  Insurance  Co..  104  U.  S.  252;  2  Wood  (C.  C),  457; 
Muhlman  v.  National  Ins.  Co..  6  W.  Va.  580;  Gertin  v.  Dodge  etc. 
0<  .  39  Wis  .121;  Neil  v.  Union  Mut.  L.  Ins.  Co..  45  U.  C.  Q.  B.  593. 

"  Continental  L.  Ins.  Co.  v.  Dorman  (Ind.l,  25  N.  E.  Rep.  213;  Will- 
iams V.  Albany  City  Ins.  Co.,  19  Mich.  451:  2  Am.  Rep.  95;  Sims  v. 
State  Ins.  Co.,  47  Mo.  54:  4  Am.  Rep.  311;  Wall  v.  Home  Ins.  Co.,  36 
N.  Y.  157;  8  Bosw,  (N.  Y.)  597;  Kirk  v.  Dodge  Co.  Mut.  Ins.  Co..  39 
Wis.  138;  Robinson  v.  Continental  Ins.  Co..  76  Mich.  641;  43  N.  W. 
Rep.  648;  Williams  v.  Republic  Ins.  Co.,  19  Mich.  469. 
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occuning  while  such  note  remains  due  and  unpaid.^®  Some- 
times the  note  itself  contains  such  provision  for  forfeiture  in 
case  of  its  nonpayment  when  due,  although  such  condition 
does  not  have  the  same  force  as  if  contained  in  the  policy.^* 
The  policy  sometimes  also  provides  that  in  case  a  note  given 
for  a  preiuium  shall  not  be  paid  at  maturity,  the  policy  shall 
be'  void  without  notice  to  any  person  or  persons  interested 
therein  ;^^  or  both  policy  and  note  frequently  stipulate  for 
forfeiture  in  case  of  such  nonpayment  of  the  note.^-  In  some 
cases  there  is  no  provision  in  either  note  or  policy  for  for- 
feiture in  case  of  nonpayment  of  the  note,  either  at  maturity 
or  within  a  limited  time  thereafter,^^  and  in  one  case  a 
printed  memorandum  on  the  margin  of  the  policy  proadded 
that  the  same  should  be  forfeited  on  nonpayment  of  a  prom- 
issory note  given  for  the  premium.^* 

§  1205.  Validity  of  Such  Provisions. — It  is  undoubted 
that  such  conditions  may  be  validly  entered  into  between 
the  parties,  and  become  a  part  of  the  contract  of  insurance, 
binding  upon  the  parties  and  enforceable  ;2^  they  are  neither 
against  public  policy,  unwise,  illegal,  nor  unreasonable,  nor 

"  Robinson  v.  Continental  Ins.  Co.,  76  Mich.  641;  43  N.  W.  Rep. 
64S;  Continental  L.  Ins.  Co.  v.  Miller,  4  Ind.  App.  553. 

="  Dwelling-House  Ins.  Co.  v.  Haidie,  37  Kan.  674;  16  Pac.  Rep.  92; 
Mutual  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240;  27  Am.  Rep.  443;  Mont- 
gomery V.  I'hopnix  Mut.  L.  Ins.  Co.,  14  Bush  (Ky.).  51;  Hastings  v. 
Brooklyn  L.  Ins.  Co.,  44  N.  Y.  St.  Rep.  37;  17  N.  Y.  Supp.  333. 

"'  Thompson  v.  Knitlverbocker  L.  Ins.  Co..  2  Wood  (C.  C),  547;  Pen- 
dleton v.  Knickei'bockor  L.  Ins.  Co.,  5  Fed.  Rep.  238. 

"  Cardwell  v.  Republic  Ins.  Co.,  7  Chi.  Leg.  News,  282;  Pitt  v. 
Berkshire  etc.  In«.  Co.,  100  Mass.  500. 

'=  New  England  L.  Ins.  Co.  v.  Hasbrouck,  32  Ind.  447;  Trade  Ins. 
Co.  V.  Barra cliff.  45  N.  J.  L.  543;  McAllister  v.  New  England  L.  Ins. 
Co.,  101  Mass,  558. 

"  Baker  v.  Union  et<?.  Ins.  Co.,  6  Rob.  (N.  Y.)  303. 

"  Continental  L.  Ins.  Co.  v.  Daly,  33  Kan.  601;  Shakey  v.  Hawk- 
eye  Ins.  Co.,  44  Iowa.  .540;  Blackerby  v.  Continental  Ins.  Co.,  83  Ky. 
574;  15  lus.  L.  J.  756,  per  tJie  court;  Phoenix  Ins.  Co.  v.  Baeheldor, 
32  Neb.  490,  per  Norval,  J.  "The  parties  may  insert  whait  conditions 
they  please  in  a  policy,  provided  there  be  nothing  in  t'hem  contrary 
to  criminal  law  or  public  policy.  This  is  constantly  done  in  marine 
policios,  and  the  principle  extends  to  all  other  policies":    Beadle  v. 
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is  it  against  public  policy  for  tiie  insurer  to  take  advantage  of 
such  clauses.^®  So  a  condition  is  valid  in  a  mutual  company's 
policy  tliat  if  a  note  taken  for  a  cash  premium  is  not  paid 
within  sixty  days  after  due,  "all  obligations  of  the  com]3any 
to  the  insured  until  such  note  is  paid  are  suspended."^^ 

§  1206.  Payment  by  Neg-otiable  Paper — Demand  or 
Notice,  etc. — Forfeiture. — In  some  cases  a  question  has  been 
raised  whether  when  a  note  or  other  negotiable  paper  has  been 
given  for  the  premium  a  presentment  and  demand  or  notice  is 
necessary  to  enable  the  company  to  declare  a  forfeitm*e.  In 
a  "Wisconsin  case  it  is  held  that  if  the  maker  of  a  note  given 
for  the  premiums  promises  absolutely  to  pay  to  the  order  of 
the  payee  a  certain  sum  at  a  fixed  time,  its  negotiable  charac- 
ter is  not  affected  by  the  fact  that  it  is  also  agreed  in  such 
note  that  in  case  of  its  nonpayment  at  maturity  the  entire 
premium  shall  be  considered  as  earned,  and  the  policy  void 
during  such  time  as  the  note  remains  overdue  and  unpaid.^^ 
The  federal  court  has  decided  that  the  insurance  company  is 
bound  to  present  a  draft  at  maturity  w'here  it  has  taken  the 
same  in  payment  of  a  premium,  and  that  it  must  not  only 
present  the  bill  for  acceptance  or  payment,  but  must  give  the 
necessary  legal  notice  'on  refusal  to  accept  or  pay  the  same 
as  would  be  required  of  any  other  holder  of  commercial  pa- 
per; that  snch  bill  is  negotiable  under  the  law  merchant,  and 
entitled  to  protest  and  notice,  which  must  be  given  or  excused 
to  entitle  the  company  to  claim  a  forfeiture,  even  though  the 
policy  and  bill  itself  both  provide  that    the    policy  shall   be- 

Ohenango  Mut.  Ins.  Co.,  3  Hill  (N.  Y.),  161;  cited  with  approval  in 
Robert  v.  New  Eng-land  Mut.  L.  Ins.  Co..  1  Disn.  (Ohio)  355;  s.  c,  2 
Disn.  (Ohio)  106. 

==«  lioehner  v.  Knicljerboclier  L.  Ins.  Co..  63  N.  Y.  160,  164,  167,  per 
Folger,  J. 

"  Joliffe  V.  Madison  Mut.  Ins.  Co.,  39  Wis.  111. 

"  Kirk  V.  Dodge  Co.  Mut.  Ins.  Co.,  39  Wis.  138.  See  Joliffe  v.  In- 
suranjce  Co.,  39  Wis.  119.  If  a  premium  note  is  conditioaaed  to  be 
void  for  nonpayment  when  due,  without  notice  being  given  the  par- 
ties, or  other  act  required  of  the  company,  siieh  nonpayment  avoids 
the  inisurance  contract  witlioiit  formal  notice  of  cancellation:  Union 
Cent.  L.  Ins.  Co.  v.  Chowning  (Tex.  C.  C.  A.  1894),  28  S.  W.  Rep.  117. 
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come  void  if  the  bill  is  not  paid  at  maturity,  and  the  policy 
provides  that  notice  need  not  be  given  to  any  party  or  parties 
interested  therein, ^^  And  the  supreme  court  of  the  United 
States  has  declared  that  presentment  must  be  made  in  suc'h 
ease,  even  though  the  drav^er  of  the  bill  has  refused  accept- 
ance, and  has  no  funds  for  payment,  but  that  no  protest  is 
necessary  for  nonacceptance  or  nonpayment.^^  The  non- 
payment of  a  note  given  in  payment  of  the  first  premium  to 
an  agent  does  not  avoid  the  policy  where  the  agent  is  liable 
to  the  company  for  the  cash  premium.^^  In  a  Kentucky  case 
the  note  was  given  to  a  foreign  company.  Both  the  policy 
and  note  were  conditional  that  the  insurance  should  be  void 
in  case  of  nonpayment  of  the  note  when  due,  although  the 
policy  provided  certain  terms  on  which  it  might  be  revived; 
no  place  of  payment  was  specified  in  the  note,  and  neither  the 
policy  nor  application  fixed  a  place  for  payment  of  the  pre- 
mium, nor  named  the  person  to  whom  it  must  be  paid.  The 
company  had  an  office  in  ISTew  York  City  and  a  branch  office 
in  Chicago,  and  it  was  held  that  no  forfeiture  resulted  from 
the  failure  of  the  phaintiff  to  pay  the  note  when  due  at  New 
York  or  Chicago,  and  that  he  was  not  obligated  to  seek 

*•  Pendleton  v.  Knickerbocker  L.  Ins.  Oo.,  5  Fed.  Rep.  238.  The 
charge  of  the  cmirt  in  this  case  was  affirmed  in  s.  c,  7  Fe&.  Rep.  173. 
The  draft  in  this  case  was  as  follows:  "325  Aubum,  Ark.,  July  14, 
1871.  Three  months  after  date,  without  grace,  to  the  order  of  the 
Knickerbocker  Life  Insurance  Company,  three  hundred  and  tn^enty- 
five  dollars,  value  received,  for  premium  on  policy  No.  2346,  which 
policy  shall  become  void  if  tliis  draft  is  not  paid  ait  maturity.  S.  H. 
Pendleton,  to  Messrs.  Greenwood  &  Co.,  New  Orleans,  La." 

"  Knickerbocker  L.  Ins.  Co.  v.  Pemlleto-n,  112  U.  S.  60G.  See  s.  c. 
115  U.  S.  339.  The  court  gave  plaintifif  (insTired)  verdict;  upon  appeal 
the  decision  was  reversed;  on  reliearing,  same  opinion.  In  the  case 
reported  in  7  Fed.  Rep.  173,  the  cases  of  Pitt  v.  Berkshire.  100 
Mass.  500;  Roehner  v.  Insurance  Co.,  63  N.  Y.  160;  Thompson  v.  In- 
surance Co.,  2  Wood  (U.  S.),  547;  Baker  v.  Insurance  Co.,  43  N.  Y. 
283;  I^oborts  v.  Insurance  Co.,  2  Disn.  (Ohio)  106;  s.  c,  2  Big.  141;  s. 
c,  1  Big.  634;  and  Howell  v.  Insuraniee  Co.,  44  N.  Y.  276,  are  distin- 
guished. See  Seamans  v.  Insairance  Co.,  3  Fed.  Rep.  325;  Insurance 
Co.  V.  Young,  23  Wall.  (U.  S.)  85;  Young  v.  Insurance  Co.,  2  Saw. 
(C.  C.)  325. 

="  CrifRth  V.  New  York  L.  Ins.  Co.,  101  Oal.  627;  40  Am.  St  Rep. 
96;  36  Pac.  Rep.  113. 
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the  defendant  out  of  the  state.^^  In  Iowa  the  assured  does 
not  waive  the  failure  to  give  the  required  notice  by  applying 
for  extension  of  time  on  a  note,^^  and  the  notice  is  complete 
and  the  time  begins  to  run  when  the  letter  containing  the 
notice  is  mailed  according  to  law.^*  A  marine  policy  stipulat- 
ing that  it  s'hall  be  void  for  failure  to  pay  the  premium  note 
within  a  certain  time  after  maturity  and  demand,  is  not  ren- 
dered void  ipso  facto,  but  is  voidable  at  the  company's  option, 
and  the  insurer  may  elect  to  continue  the  policy  in  force  not- 
withstanding the  default.^^ 

§   1207.     Payment  by  Neg-otiaWe  Paper — Cases  Hold- 
ing: No    Demand   or  Notice    Necessary — Forfeiture. — In 

Roehmer  V.Knickerbocker  Life  Insurance  Company,^®  the  pol- 
icy was  conditioned  that  the  failure  to  pay  any  premium  on  the 
specified  day  when  due,  "failure  to  pay  at  maturity  any  note 
(other  than  the  annual  premium  note)  given  for  the  premium, 
interest,  or  other  obligation  on  this  policy,"  should  render  the 
policy  void,  "without  notice  to  any  party  or  parties  interested 
therein."     The  promissory  note  in  question  was  given  for  a 


"  lilackerby  v.  Continental  Ins.  Co.,  83  Ky.  574;  15  Ins.  L.  J.  75^1 
Where  a  negotiable  note  was  payable  at  a  particular  city,  but  at  no 
specified  place  therein,  aaid  it  provided  for  an  additional  rate  of  in- 
terest in  case  of  nonpayment  at  maturity,  and  tie  note  was  not  paid 
because  of  the  inability  of  the  malier,  bj-  the  exercise  of  reajsonable 
diligence,  to  asfcrtain  where  the  note  was  kept,  and  he  was  ready 
to  pay,  it  was  held  that  he  was  relieved  from  the  penalty:  Ansel  v. 
Olson,  39  Kan.  767;  18  Pae.  Rep.  939.      . 

^  Boyd  V.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  325.  In  Iowa  the  stat- 
ute prov^ides  that  when  a  promissory  note  is  given  and  accepted  by 
a  fire  insurance  company  for  the  premium,  written  notice  must  be 
given  to  the  insured  of  its  maturity,  and  that  notice  mnst  be  given 
of  the  intention  to  suspend  the  policy,  and  of  the  amo-unt  required 
to  pay  the  customary  short  rates:  McKenna  v.  State  Ins.  Co..  73 
Iowa.  453;  35  N.  W.  Rep.  519;  Laws  Iowa,  ISSO,  c.  210,  sec.  2;  Mc- 
Lain's  Annot.  Code  Iowa,  p.  299;  Boyd  v.  Cedar  Rapids  Ins.  Co.,  70 
Iowa,  325.  See  c.  xxxiii,  herein,  as  to  notice  of  forfeiture  and  stat- 
utes requiring  notice  that  premium  is  due  and  unpaid. 

"  Ross  V.  Hawkeye  Ins.  Co.  (Iowa  S.  C.  1S91).  50  N.  W.  Rep.  47. 

'"  Louisville  Underwriters  v.  Pence,  93  Ky.  96;  40  Am.  St.  Rep. 
176. 

'"  63  N.  Y.  160;  4  Daly  (N.  Y.),  512. 
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portion  of  the  animal  cash  premium  payable  to  the  order  of  the 
company,  and  was  conditioned  that  the  policy  should  be  void 
"in  case  this  note  is  not  paid  at  maturity  according  to  contract 
in  said  policy."  The  note  was  not  paid  when  due,  but  the  fol- 
lowing day  the  amount  of  the  note  was  tendered  aud  refused, 
and  about  four  months  thereafter  the  insured  died.  It  was 
claimed  that  there  could  be  no  forfeiture  of  the  policy,  unless 
the  intention  so  to  do  was,  after  failure  to  pay  the  premium, 
made  known  by  the  company  to  the  holder  of  the  policy;  that 
is,  the  policy  became  only  voidable  at  the  option  of  the  de- 
fendant, and  not  eo  instanti,  'and  that  defendant  was  bound 
to  demand  payment  of  tlie  note  before  forfeiture  could  be 
enforced.  The  question  was  thereby  directly  put  at  issue,  but 
the  court  held  that  the  policy  lapsed  per  se  upon  failure  to  pay 
the  note  at  maturity,  and  that  the  defendant  was  not  required 
to  make  demand  for  payment  of  the  note,  and  on  refusal  to 
pay  to  declare  the  policy  void.  That  the  note  and  policy 
should  be  construed  together,  and  that  it  was  plainly  mani- 
fest that  it  was  the  intention  of  the  parties  that  the  omission 
to  pay  on  the  day  stipulated  should  cause  the  policy  to  become 
void.  That  it  was  undoubtedly  the  intent  that  if  the  premium 
were  not  paid  on  the  day  specified  in  the  policy,  that  the  pol- 
icy became  void  by  force  of  the  agreement  made  by  the  par- 
ties themselves,  the  condition  being  a  condition  precedent  to 
the  continuing  life  of  the  contract,  for  the  insured  was  bound 
to  a  strict  perfonnance,  unless  the  same  was  waived  or  the  con- 
tract modified.  It  was  also  said  that  although  the  note  wa." 
payable  to  order  and  negotiable,  its  very  terms  gave  notice  of 
the  consideration  and  pui-pose  of  it,  and  of  tJie  conditions  at- 
tached, and  that  it  was  dependent  npon  the  tenns  of  the  pol- 
icy, botli  being  one  continuing  transaction.^'^     So  in  another 

"  The  court,  per  Polger,  J.,  further  says  that:  "But  in  this  cast^ 
It  is  plain  that  the  policy  provides  for  a  lapse  of  it  upon  mere  non- 
payment of  the  annual  premium,  and  for  a  lilie  lapse  upon  the  mere 
failure  to  pay  at  the  maturity  any  note  given  like  this  for  an  ac- 
f-Tued  premium;  and  it  is  plain  that  the  parties  intended  that  these 
provisions  of  the  policy  should  apply  to  and  control  that  part  of  the 
transartiom  between  them  represented  by  the  givinp:  and  taking  of 
the  note,  and  the  ex-teosion  thereby  of  the  time  for  the  payment  of 
Joyce,  Vol.  II.— 81 
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case  no  place  was  designated  in  the  note  as  tbat  of  payment, 
and  it  was  held  that  the  maker  bound  himself  thereby  to  seek 
the  payee  and  offer  paymentj  and  that  no  demand  was  neces- 
sary, and  that  mere  nonpayment  was  default,  although  the 
court  declared  that  the  maker  might  have  made  the  note  pay- 
able at  his  residence.^^  And  where  the  policy  becomes  void 
by  such  nonpayment,  accepting  the  money  after  the  loss  does 
not  make  the  insurers  liable.^'^  So  in  another  New  York  case 
it  is  held  that  if  the  policy  provide  for  a  forfeiture  on  non- 
payment of  the  premium,  and  the  note  is  also  conditioned  that 
all  claims  under  the  policy  shall  become  null  and  void  if 
the  note  is  not  paid  at  maturity,  and  the  note  is  renewed  and 
the  second  note  is  not  paid  when  due,  the  company  may  insist 
upon  a  forfeiture.*^    Again,  the  policy  provided  that  ''in  case 

i 

the  premium.  It  was  just  as  much  the  case  with  the  contract  em- 
ibodied  in  the  note  as  the  contract  embodied  in  the  policy,  that  one  of 
Its  conditions  was  that  a  mere  omission  to  pay  at  maturity  did  cause 
the  policy  to  be  void.  The  talking  of  such  note  as  a  means  for  pro- 
viding for  the  premium  was  contemplated  by  the  policy,  and  hence 
by  the  parties  at  the  inception  of  their  relation  of  insurer  and  in- 
sured, and  tlierefore  the  payment  of  it  at  maturity  was  a  consider- 
ation precedent  to  the  continuance  of  the  policy,  for  so  are  the  terms 
of  the  policy  in  reference  to  it,  and  so  are  the  terms  of  the  note  it- 
self." It  was  further  said  that  the  defendants,  on  the  day  after  ma- 
turity of  the  note,  did  "signify  their  election  to  avoid  the  policy  be- 
cause of  nonpayment."  What  seems  to  us  the  principal  point  of  the 
•case,  and  one  upon  which  it  ought  to  turn,  was  the  fajct  that  no 
place  of  payment  was  named,  and  the  note  was  in  the  possession 
■of  the  defendamts  at  their  place  of  business,  and  was  consequently 
-payable  there.  The  court,  however,  declares  in  this  connexion  tJiat 
it  must  "not  be  understood  to  admit  that  in  such  a  case  as  this  a 
■demand  would  be  necessary  if  a  place  of  payment  other  than  the 
•office  of  the  defendants  had  been  named  in  the  note."  This  case  is 
•distinguished  in  Pendleton  v,  Kniclcerbocker  L.  Ins.  Co.,  7  Fed.  Rep. 
173. 

«"  McTntyre  v.  Michigan  State  Ins.  Co..  52  Mich.  188;  13  Ins.  L.  J. 
2in;  citing  Thompson  v.  Insurance  Co..  104  U.  S.  252. 

"  Williams  v.  Insurance  Co.,  19  Mich.  451;  Williams  v.  Republic 
Ins.  Co.,  19  Mich.  4fi9.  See  American  Ins.  Co.  v.  Congle.  39  Mich. 
530;  American  Ins.  Co.  v.  Story,  41  Mich.  3S5;  Yost  v.  American  Ins. 
Co..  39  Mich.  .^31. 

*•  Holly  v.  Metropolitan  L.  Ins.  Co..  105  N.  T.  437.  See  How  v. 
Union  Mnt.  L.  Ins.  Co..  80  N.  Y.  32:  Attorney  General  v.  North  Amer- 
ica Ins.  Co.,  SO  N.  Y.  152.     See  Baker  v.  Union  L.  Ins.  Co.,  43  N.  Y. 


1283  PREMIUM  NOTES.  §  1207 

any  note  or  obligation  given  for  the  premium  on  tMs  risk 
shall  not  be  paid  at  matm-ity,  such  failure  of  payment  shall 
terminate  this  insurance,  and  said  note  or  obligation  shall  be 
cooisidered  the  premium  for  the  risk  thus  terminated,"  and  it 
was  held  that  default  in  payment  of  the  note  at  maturity 
avoided  the  policy.'*^  In  a  Massachusetts  case'*-  the  note  was 
given  for  a  part  of  the  pi'emium.  It  Avas  unpaid  when  the 
assm-ed  died.  The  condition  in  the  policy  was  that  it  should 
be  void  for  nonpayment  of  the  premium  when  due,  or  if  tliere 
should  be  a  failure  "to  pay  when  due  any  notes  or  other  obli- 
gations given  for  the  premium,"  and  the  note  was  similarly 
conditioned,  the  insurers  were  held  discharged.'*^  In  another 
case,  however,  which  has  been  cited  upon  this  point,  the  note 
was  given  to  the  agent  payable  to  his  order,  and  was  accepted 
by  him  under  an  agreement  that  the  note  should  be  returned 
if  tlie  application  was  accepted.  A  policy  was  issued  and  sent 
to  the  agent,  who  never  delivered  it.  The  second  premium 
became  due  and  was  not  paid,  and  the  court  declared  it  un- 
necessary to  determine  the  question  as  to  the  rights  of  the 
parties  under  the  note,  but  held  that  no  recovery  could  be 
had  because  of  nonpayment  of  the  second  premium.**  In 
New  Jersey  nonpayment  of  a  note  taken  to  extend  the  time 
of  payment  of  the  cash  premium  must  be  paid  at  maturity  if 
so  expressly  stipulated,  or  the  policy  becomes  void  at  once.*^ 
In  a  case  in  Iowa  the  policy  provided  that  nonpayment  of  the 
note  within  sixty  days  after  maturity  and  suit  commenced  for 

(4  Hand)  283;  revprsing  6  Rob.  (N.  T.)  393;  37  How.  Pr.  (N.  Y.)  126;  G 
Abb.  Pr..  N.  S.  (N.  Y."),  144.  This  case  is  distingnished  in  Pendle'ton  v. 
Kuiokerbocker  L.  Ins.  Co.,  7  Fed.  Rep.  173.  See  Wall  v.  Home  Ins. 
Co.,  3G  N.  Y.  157. 

"  Mnhlman  v.  National  Ins.  Co..  0  W.  Va.  .'08.  See  Mason  v.  Citl- 
zen.s'  Ins.  Co.,  10  W.  Va.  .527.  See  Sontliorn  L.  Ins.  Co.  v.  Taylor.  33 
Gratt.  (Va.)  743;  10  Ins.  L.  J.  208;  Continental  Ins.  Co.  v.  Daly,  33 
Kan.  601. 

«  Pitt  V.  Berkshire  L.  Ins.  Co.,  100  Mass.  500.  See  Shaw  v.  Bone- 
diet  L.  Ins.  Co.,  103  Mass.  254;  BigeloTv  v.  State  etc.  Ins.  Co.,  123 
Mass.  113. 

**  This  case  is  distinguished  in  Pendleton  v.  Knickerbocker  L.  Ins. 
Co.,  7  Fed.  Rep.  173. 

**  Semrity  L.  Ins.  Co.  v.  Col>er.  50  Oa.  504. 

«  Hudson  V.  Knickerbocker  L.  Ins.  Co.,  28  N.  J.  Eq.  167. 
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its  collection  should  operate  as  a  cancellation,  and  tliat  col- 
lection of  the  note  should  not  be  a  waiver,  and  it  was  held  that 
in  case  of  default  in  payment  and  collection  of  the  note  the 
company  was  not  liable  for  a  loss.'*^  So  under  a  decision  in 
Connecticut  it  appeared  that  a  note  was  given  at  thi'ee  months 
for  a  half  year's  premium  then  due,  and  a  receipt  was  given 
by  the  agent  "for  renewal  of  the  policy,"  and  it  was  held  that 
the  policy  was  not  renewed  beyond  tlie  time  of  the  maturity 
of  the  note,  and  became  void  if  the  note  was  not  then  paid.'*^ 
And  in  another  case  both  the  policy  and  notes  given  for  the 
annual  premium  provided  for  such  forfeiture,  and  also  were 
conditioned  that  notice  need  not  be  given  to  any  party  or  par- 
ties interested  therein.  It  was  held  that  payment  at  maturity 
was  a  condition  precedent  to  the  continuance  of  the  risk;  that 
the  company  was  not  compelled  to  elect  whether  or  not  the 
policy  was  forfeited  in  case  of  nonpayment  of  the  notes  at 
maturity,  or  to  give  notice,  but  that  the  policy  became  void 
by  force  of  the  default.*^ 

§  1208.  Same  Subject — The  Rule. — In  cases  of  this 
character  the  condition  is  undoubtedly  inserted  for  the  ben- 
efit of  the  insurer,  and  it  might  be  claimed  in  behalf  of  the 
policy-holder  that  such  condition  should,  in  conformity  with 
the  general  rule,  be  constimed  most  strongly  against  the  in- 
surer, and  that  courts  do  not  favor  forfeiture,  and  that  the  con- 
dition is  a  condition  subsequent  and  not  a  condition  precedent, 
and  therefore  a  demand  and  declaration  of  forfeiture  is  neces- 


*•  Shultz  V.  Hawkeye  Ins.  Co  .  42  Iowa,  2.39;  Nedrow  v.  Farmers' 
Ins.  Co.,  43  Iowa,  24:  "milki.ms  v.  Washing-ton  L.  Ins.  Oo.,  31  Iowa, 
541.    Soe  sectio'-,  next  preceding  note  33  as  to  Iowa  statute. 

*'  "Wilmoc  V.  Charter  Oak  L.  Ins.  Co.,  40  Conn.  483.  See  I^eTvis  v. 
rhuenix  Ins.  Co.,  44  Conn.  72;  Ronton  v.  Insmramce  Co..  2.5  Conn.  .542. 

*  Thompson  v.  Knickerbocker  L.  Ins.  Co..  2  Wood  (C.  C).  .547:  lOt 
TT.  S.  252.  This  case  is  distinguished  in  Pendleton  v.  Knickerboclver 
L.  Ins.  Co.,  7  Fed.  Rep.  173.  and  Insurance  Oo.  v.  Eggleston,  96  U.  S. 
572.  Examine  Catoir  v.  Am'erican  L.  etc.  Ins.  Co..  33  N.  J.  487:  New 
Ent'land  Mut.  L.  Ins.  Oo.  v.  Hasbrouck,  32  Ind.  447;  American  Ins. 
Co.  V.  Klink.  G5  Mo.  78:  Insurance  Co.  v.  Anderson.  80  111.  410:  A?h- 
brook  V.  Phamix  Muit.  L,  Ins.  Co.,  94  Mo.  72;  Patch  v.  Phoenix  Ins. 
Co.,  44  Yt.  481. 
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sary.  But  tlie  parties  are  presumed  to  have  deliberately  deter- 
mined the  conditions  under  which  they  will  be  bound;  and  an- 
other general  rule  is,  that  contracts  must  be  performed  as  they 
are  made,  when  the  conditions  are  valid  and  not  against  pub- 
lic policy.  It  is  competent  for  the  parties  to  stipulate  in  the 
contract  that  upon  nonpayment  of  a  promissory  note  or  paper 
of  like  character  at  maturity  the  same  shall  be  void;  such  a 
condition  is  valid  and  enforceable,  and  not  against  public  pol- 
icy nor  unreasonable,  and  will  control.  Upon  breach  thereof 
the  liability  of  the  company  will  cease,  according  to  the  tenns 
agreed  upon.  A  like  condition  in  the  note  will,  coupled  with 
the  condition  in  the  policy,  evidence  the  intent  of  the  parties 
at  the  time  the  note  was  given  to  he  in  conformity  with  the 
intent  evidenced  by  the  policy,  and  make  the  stipulations  of 
the  parties  more  definite,  fixed,  and  certain.^^  Again,  it  is 
not  necessary,  as  against  the  maker  of  a  promissory  note  or  ac- 
ceptor of  the  bill  of  exchange,  to  either  allege  or  prove  a  de- 
mand or  notice,  and  a  sufiicient  demand  is  made  in  case  of 
payment  at  a  particular  place  if  the  note  is  then  and  there 
ready  to  be  paid.  But  the  payee  of  a  bill  of  exchange  or 
check  must  properly  make  presentment  and  demand  for  ac- 
ceptance upon  the  drawee  within  a  reasonable  time,  unless  the 
same  be  payable  at  a  specified  time,  although  delay  in  present- 
ing a  check  is  immaterial  unless  it  injures  the  drawer.^*'     TJn- 


*•  "The  rule  of  law  that  all  the  writings  executed  by  the  parties 
at  the  time  form  a  part  of  the  contract  is  recognized.  The  policy  and 
the  notes  must  be  taljen  as  one  conti-act.  and  consti"ued  accordingly": 
Nt>^  England  Mut.  L.  Ins.  Co.  v.  Hasbrouck,  32  Ind.  447,  per  the 
court. 

""  See  as  to  the  above  general  principles  governing  commercial  pa- 
per: Dockray  v.  Dunn,  37  Me.  442:  Walsh  v.  Dart.  23  Wis.  334;  99 
Am.  Dec.  117;  Wolcott  v.  Van  Santvoord.  17  Johns.  (N.  Y.)  248;  8  Am. 
Dec.  39G;  Hills  v.  Place.  48  N.  Y.  525;  8  Am.  Rep.  5GS;  Peirce  v. 
Smithers,  27  Pa.  St.  249;  Kinyon  v.  Stanton.  44  Wis.  479;  28  Am. 
Rep.  601;  Pitt  v.  Berkshire  Ins.  Co.,  100  Mass.  500;  Batcliellor  v. 
Priest.  12  Pick.  (Mass.)  399;  Reeve  v.  Peck,  6  Mich.  240;  Merchants' 
Bank  v.  Elderkin,  25  N.  Y.  (11  Smith)  178;  Kelley  v.  SocoikI  Nat. 
Bank.  52  Barb.  (N.  Y.)  328;  Phrrnix  Ins.  Co.  v.  Allen.  11  iNIich.  501* 
Anrlersou  v.  Drake.  14  .Tohns.  (N.  Y.)  114:  7  Am.  Dec.  442:  Smith  v. 
Miller.  43  N.  Y.  171;  3  Am.  Rep.  (590;  Knott  v.  Yenable,  42  Ala.  ISH; 
Compton  V.  Gilman,  19  W.  Va.  312;  42  Am.  Rep.  776;  Bank  of  Rem- 
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less,  therefore,  there  is  sometliing  in  the  particular  circum- 
stance of  a  case  to  warrant  a  deimrture  therefrom,  or  unless  a 
statute  provide  othei-wise,^^  the  rule  evidenced  by  the  undoubt- 
ed weight  of  authority  is,  that  the  contract  ceases  in  such 
case  upon  default  according  to  and  in  the  manner  provided  by 
the  stipulations,  and  that  no  demand  or  notice  or  declaration 
of  forfeiture  is  necessary;  that  the  company  may  lawfully 
avail  itself  of  such  stipulations  as  to  forfeiture,  and  their  act 
in  so  doing  is  not  against  public  policy.  But  the  provision 
for  avoidance  must  in  such  case  be  clear  and  distinct.  The 
company  may,  however,  waive  such  forfeiture,  or  may  revive 
the  policy,  or  an  estoppel  be  raised  against  it  by  the  circum- 
stances. To  avoid,  however,  a  policy  of  insurance  condi- 
tioned on  the  pajanent  of  a  premium  note,  the  burden  of  prov- 
ing nonpayment  is  on  the  insurer.^^ 

§  1209,  When  Stipulation  is  that  Policy  Void  or  Risk 
Suspended  for  Nonpayment  of  Note. — Insurance  contracts 
of  a  similar  character  are  governed  by  a  like  rule  so  far  as  ap- 
plicable. Thus,  it  is  frequently  stipulated  that  if  a  note  given 
for  the  premium  is  not  paid  at  its  maturity,  the  policy  shall 
cease  and  remain  void  while  the  note  is  unpaid,  or  that  the 
risk  shall  be  suspended,  and  the  company  shall  not  be  liable 
for  a  loss  occurring  during  such  period.  The  policy  may  also 
provide  that  if  payment  be  thereafter  made,  it  shall  be  re- 
vived and  continued  in  force  from  the  time  of  payment.  In 
such  case,  if  the  note  is  overdue,  payment  must  be  made  before 
loss  to  warrant  a  recovery.    A  tender  after  loss  of  amount  due 


ington  V.  Raymond,  12  Vt,  401;  Syracuse  etc.  R,  R.  Co.  v.  Collins.  .57 
N.  Y.  641;  3  Lans.  (N.  Y.)  29;  Wolff  v.  Murray,  2  Sand.  (N.  Y.)  166; 
Fo'den  v.  Sharp,  4  Jobns.  (N.  Y.)  183;  Walker  v.  Stetson.  19  Ohio  St. 
400;  2  Am.  Rep,  405.  See  notes  on  place  of  presentment,  w*hat  Is 
sufficient.  15  Am,  Doe.  643.  644;  24  Am.  Rep.  160.  161.  As  to  removal 
of  maker  out  of  state,  see  note  13  Am.  Dec.  346,  347.  If  a  draft  is 
accei^ted  withoait  specifying  any  place  of  payment,  it  is  held  suffi- 
cient to  present  it  for  payment  at  the  place  of  its  date;  Wittkowski 
V.  Smith.  84  N.  C.  671;  .37  Am.  Rep.  682. 

"  See  c.  xxxiii.  as  to  nonforfeiture  statutes  and  statutes  requiring 
notice  that  premium  is  due  and  unpaid. 

■"  Hodsdom  v.  Guardian  etc.  Ins,  Co,,  97  Mass.  144. 
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is  not  sufficient.^^  If  the  policy  and  premium  note  both  stip- 
ulate for  forfeiture,  the  first  for  failure  to  pay  moneys  re- 
quired to  be  paid,  and  the  latter  for  failure  to  pay  on  matur- 
ity thereof,  nonpayment  on  time  operates  as  an  absolute  for- 
feiture.^"* If  the  policy  and  a  note  given  for  the  premium 
both  provide  for  forfeiture  in  case  of  nonpayment  of  the  note 
at  maturity,  nonpayment  avoids  the  policy.^^  So  in  Nebraska, 
if  a  fire  policy  stijDulates  tliat  a  failure  to  pay  the  premium 
note  when  due  will  suspend  the  risk  until  pajonent,  but  that 
it  may  be  revived  for  the  full  balance  of  the  tei-m  by  making 
full  payment  at  any  time  before  loss  the  insurer  is  not  liable 
for  a  loss  occurring  after  maturity  of  the  note,  and  after  it  has 
been  partly  but  not  fully  paid.^®  In  an  Iowa  case  the  policy 
contained  a  like  condition,  and  one  of  the  notes  was  not  paid 
when  due  and  w^as  unpaid  when  the  loss  occurred.  The  note 
in  question  matured  February  1st.  The  company  sent  a  no- 
tice February  11th  that  the  note  was  due,  and  that  unless  paid 
within  a  specified  time  thereafter  the  policy  would  be  can- 
celed. Such  notice  was  held  sufiicient  to  warrant  a  suspen- 
sion of  the  policy.^^  And  in  Illinois  a  stipulation  in  both  the 
policy  and  note  will  he  enforced  requiring  the  payment  at 
maturity  of  a  note  given  for  a  premium  on  a  life  nsk,  or  that 
otherwise  the  policy  will  be  forfeited,^^  In  Michigan  if  a 
note  is  overdue  and  unpaid  at  the  time  of  the  loss,  and  the 
condition  is  tliat  the  company  shall  not  be  liable  while  any 
note  for  the  premium  is  past  due  and  unpaid,  no  recovery  oan 
be  had.^^    But  on  subsequent  payment  of  the  note  the  policy 

•»  Cdn'tineixtal  Ins.  Co.  v.  Dorman,  125  Ind.  1S9;  25  N.  B.  Rep.  213. 

"  Lang-hlin  v.  Fidelity  Mut.  L.  Ins.  Co.  (Tex.  Civ.  App.  1894),  28  S. 
W.  Rep.  411. 

"'  Frank  v.  Sun  L.  Ins.  Co.  (Can.  S.  C.  1894),  14  Can.  L.  T.  359. 

'"  Pha?nix  Ins.  Co.  v.  Bac-hekler.  32  Neb.  490;  29  Am.  St.  Rep.  443. 

"  Morrow  v.  Des  Moines  Ins.  Co..  84  Iowa,  256;  51  N.  "W.  Rep.  3, 
under  Laws  Midi.  ISSO,  c.  210,  requiring:  ttiat  notice  be  jriven. 

"  PnUins  V.  I'ravelers'  Ins.  Co.,  159  111.  2G2;  55  111.  App.  4."')2;  2G 
Chi.  Le?.  News,  222. 

'"'  In  this  case  the  monkey  for  the  premium  was  paid  immediately 
after  the  loss,  but  was  returned  by  the  company:  Robinson  v.  Con- 
tinental Ins.  Co..  ir,  Mich.  041;  43  N.  W.  Rep.  648.  See  Williams  v. 
Albany  City  Ins.  Co..  19  IMi'ch.  451;  2  Am.  Rep.  95;  Girton  v.  Dod-e 
Co.  Mut.  Ins.  Co.,  39  Wis.  121;  Wall  v.  Home  Ins.  Co.,  3G  N.  Y.  157. 
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revives,  and  continues  in  force  from  the  date  of  sucli  pay- 
ment;^" altliougli  an  agreement  by  the  company's  agent  that 
the  note  may  lie  over  for  a  few  days  is  an  agreement  not  to 
press  payment  and  does  not  revive  or  continue  the  policy.^^ 

§   1210.      Note  for  Entire  Premium— Suspension  Gisk. 

In  Nebraska,  a  note  payable  in  one  year  from  its  date  was 
given  for  an  entire  premium  on  a  five-year  fire  risk.  The 
contract  therefor,  both  note  and  ]>olicy,  stipulated  for  suspen- 
sion of  the  risk  during  default  iii  payment,  and  for  revival 
thereof  by  a  subsequent  payment.  The  note  was  not  paid,  and 
in  an  action  upon  the  note  a  recovery  for  the  full  amount  was 
adjudged,  on  the  ground  that  the  plaintiff  had  a  right  to 
waive  the  forfeiture,  and  the  contention  of  tlie  defendant  that 
tlie  recovery  should  be  limited  to  such  an  amount  as  equaled 
the  customary  short  rate  for  one  year's  risk  was  not  sus- 
tain ed.^^ 

§  1211.  When  Condition  for  Forfeiture  is  in  Note 
Only. — When  the  condition  as  to  forfeiture  for  nonpay- 
ment on  maturity  of  a  note  given  for  the  premium  is  con- 
tained only  in  tiie  note,  the  mere  fact  that  the  note  is  not  paid 
at  maturity  does  not  of  itself  avoid  the  policy.  Such  a  pro- 
vision is  a  condition  subsequent,  of  which  the  company  must 
avail  itself  by  clear  and  unequivocal  acts.  It  must  demand 
payment  at  the  proper  time,  and,  if  no  payment  is  made,  it 
must  declare  the  policy  forfeited  or  void.    Thus,  a  note  given 

«»  Williams  v.  Albany  City  Ins.  Co..  19  Mich.  451;  2  Am.  Eep.  95. 

«i  W.aU  V.  Home  Ins.  Co..  36  N.  Y.  157;  8  Bos-w.  (N.  Y.)  597.  See  Har- 
ley  V.  Council  Bluffs  Insuranc-e  Co.,  71  Iowa.  401;  32  N,  W.  Rep.  396; 
Carlick  v.  Mkssissippi  etc.  Co.,  44  lOAva,  553.  Under  a  Texas  civil 
appeals  decision  the  rislc  is  not  terminated  by  a  default  in  the  pay- 
ment of  a  premium  note,  but  only  suspended,  there  being  no  waiver 
or  estoppel  laarainst  the  company,  where  it  as  stipulated  thait  the  pol- 
icy ?ihall  cease  upon  sucJi  nonpayment  and  tha;t  the  company  shall 
not  be  liable  during  such  default,  and  this  Is  so  even  though  there  is 
a  condition  that  after  the  default  the  company  is  not  liable  until 
there  is  a  revival  of  the  rislv  under  a  written  consent:  East  Texas 
F.  Ins.  Co.  T.  Perkey,  5  Tex.  Civ.  App.  698:  24  S.  W.  Rep.  1080. 

"  Phemx  Ins.  Co.  v.  Rollins,  44  Neb.  745;  63  N.  W.  Rep.  46. 
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for  the  balance  due  on  a  premium,  part  of  which  had  been 
paid  in  cash,  provided  that  "if  the  amount  of  this  note  shall 
not  be  paid  when  due,  the  said  policy  shall  be  null  and  void," 
which  note  was  overdue  and  unj)aid  when  the  insured  died. 
The  company  neither  demanded  payment  when  due  nor  gave 
notice  of  its  intention  to  insist  upon  a  forfeiture,  and  it  was 
held  that  the  poHey  continued  in  force  until  the  maturity  of 
the  note,  and  was  not  forfeited  by  failure  to  then  pay  the 
same.^^.   In  another  case  a  policy  of  life  insurance  contained 
the  usual  clause  of  forfeiture  for  nonpajTiient  of  premiums. 
Dei>arting  from  the  strict  rules  of  the  company,  a  duly  au- 
thorized agent  had  allowed  the  cash  part  of  the  premium  to 
be  paid  one-half  cash,  the  other  half  by  a  short  note.     Upon 
the  day  the  premium  was  due,  the  agent  received  the  check  of 
the  assured  for  the  half  cash  due  and  six  months'  note,  giving 
the  renewal  receipt  for  a  year.    The  note  contained  the  clause, 
"If  not  paid  at  maturity  said  policy  is  to  be  null  and  void." 
Neither  cheek  nor  note  was  paid,  and  it  was  held  that  the  mere 
fact  that  the  note  was  not  paid  at  maturity  did  not  of  itself 
avoid  the  policy,  but  only  gave  the  insurance  company  the 
option  of  declaring  a  forfeiture.     That  this  option  must  be 
asserted  by  clear  and  unequivocal  acts,  it  was  also  declared 
that  the  clause  of  forfeiture  being  inserted  in  the  note  for 
the  benefit  of  the  company  could  be  waived  by  failure  to  act, 
or  by  other  circumstances  e\'incing  an  intention  not  to  claim 
the  benefit  of  the  stipulation,  and  whether  the  company  had 
exercised  such  option  or  waived  their  rights  was  a  question  of 
fact  for  the  jury  under  all  the  circumstances  of  the  case.     It 
was  further  decided  that  the  insured  was  entitled  to  a  renewal 
upon  tendering  at  the  proper  time  the  proper  amount  of  pre- 
mium due;  that  this  amount  did  not  include  interest  on  pre- 
mium notes  previously  given  where  the  policy  did  not  provide 
for  its  forfeiture  by  reason  of  nonpayment  of  such  interest.^* 
Again,  it  is  held  that  such  a  condition  in  the  note  is  nugatory, 
and  the  continuance  of  liability  on  the  policy  i?  not  dependent 
on  the  payment  of  the  note  at  maturity  where  the  policy 

"  ^ron+crompr.v  v.  Phnnnix  Mnt.  Ty.  Tns.  Co..  14  Bnsh  (Ky.).  M. 
**  Mutn.il  L.  Tns.  Co.  v.  French,  30  Ohio  St.  240;  2  Cin.  Sup.  Ct.  321; 
27  Am.  Rep.  443. 
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does  not  stipulate  for  forfeiture  for  such,  nonpayment.*^^  In 
a  jSTew  York  case  the  note  provided  that  the  policy  should 
lapse  for  nonpayment  at  maturity.  Payment  •was  not  then 
made,  and  a  notice  by  letter  from  the  company's  secretary  was 
given  tliat  the  policy  was  forfeited  and  canceled  on  the  books; 
that  if  it  was  desired  to  revive  the  same,  notice  should  be  given 
the  company  thereof  at  once.  This  was  not  done,  nor  was  the 
note  ever  paid,  and  whether  the  letter  was  properly  mailed  or 
whether  there  was  a  waiver  was  held  a  question  for  the.jury.'^*^ 

§  1212.  When  There  is  No  Condition  as  to  Forfeiture 
for  Noupayment  of  Note. — In  the  absence  of  a  stipula- 
tion in  the  contract  for  forfeiture  or  suspension  of  the  risk, 
or  similar  condition  in  case  of  nonpayment  of  a  note  given  for 
the  casli  premium  when  due,  payment  is  not  a  condition  prece- 
dent to  the  validity  of  the  policy,  and  it  continues  in  force 
notwithstanding  the  note  is  not  paid  at  maturity ,^^  even 
though  the  policy  provides  that  if  the  premium  be  not  paid 
when  due,  the  insurance  policy  shall  become  forfeited  and 
void.^^     And  in  the  absence  of  sucli  a  stipulation  as  we  are 

«  Dwelling-Hooise  Ins.  Co.  v.  Hardie,  37  Kan.  674;  16  Pac.  Rep.  92. 
See  further  on  this  point,  Insurance  Co.  v.  Hardie,  37  Kan.  673. 

•'  It  did  not  sufficiently  appear  from  the  evidence,  however,  that 
the  letter  was  mailed  as  a  matter  of  law,  and  a  refusal  to  submit 
the  question  to  the  jury  was  declared  error.  Another  question,  how- 
ever, arose  in  this  case,  and  that  was  the  power  of  the  secretary  to 
waive  prompt  payment  of  premiums,  and  the  fact  whether  there 
was  a  waiver  was  held  to  he  a  matter  for  the  jury:  Hastings  v. 
Brooldyn  L.  Ins.  Co.,  138  N.  Y.  473;  53  N.  Y.  St.  Kep.  63;  44  N.  Y.  St. 
Eep.  37;  17  N.  Y.  Supp.  3.33. 

«'  Franklin  L.  Ins.  Co.  v.  Wallaice,  93  Inid.  7;  McAllister  v.  New 
England  Mut.  L.  Ins.  Co.,  101  Mass.  .558;  Trade  Ins.  Co.  v.  BarracliCf 
45  N.  .T.  543;  Michigan  Mut.  L.  Ins.  Co.  v.  Bones.  42  INIich.  19;  Shaw 
T.  Republic  L.  Ins.  Co.,  69  N.  Y.  286;  Southern  L.  Ins.  Co.  v.  Booker, 
9  Heisk.  (Tenn.)  606.  And  this  conforms  to  the  rule  stated  by  Emeri- 
£ron  (Emerigon  on  iBsurance,  Meredith's  ed.  1850,  c.  iil,  sec.  7,  p.  70), 
who  says  that  if  credit  is  given  for  the  premium,  there  being  no  stip- 
tTlation'  for  forfeiture,  default  in  payment  at  the  time  agreed  does 
not  operate  'as  a  rescission  of  the  contract,  unless  there  be  a  custom 
at  the  place  of  contract  to  the  contrary. 

'^  New  England  L.  Ins.  Co.  v.  Hasbrouck,  32  Ind.  447;  McAllister 
V.  NeAX'  England  IMut.  L.  Ins.  Co.,  101  ISIass.  558.  In  this  last  case 
it  was  stipulated  that  "the  policy  and  any  sums  that  shall  become 
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considering,  if  tlie  note  is  extended  and  before  maturity  death 
occurs,  the  policy  is  not  avoided.*^'-*  But  in  a  Kentucky  case- 
it  is  held  that  where,  as  a  favor  to  the  insured,  credit  is  ex- 
tended to  him  for  some  j)ortion  of  a  cash  premium,  the  failure 
to  pay  the  note  rei^i-esenting  such  portion  is  regarded  as  a 
failure  to  pay  the  premium,  and  the  policy  is  thereby  for- 
feited.'^o 

§  1213.  Subsequent  Parol  Agreement — Xoupayiuent 
of  Note — Forfeiture. — A  policy  is  not  rendered  void  by  the 
mere  fact  that  the  note  taken  for  the  cash  premium  is  not  paid 
at  maturity,  under  a  parol  agreement  that  in  such  case  the  pol- 
icy should  be  snrrendered,  where  such  agreement  is  not  re- 
ferred to  in  either  the  policy  or  note,  and  is  made  after  the  de- 
livery of  the  policy  to  the  beneficiaries,  and  without  their  con- 
sent, the  insurance  being  taken  out  on  the  life  of  a  father  in 
favor  ef  his  children.  If  the  notes  are  retained  by  the  in- 
surei*s,  and  the  policy  is  not  surrendered  to  them,  and  no 
action  is  taken  to  dissolve  the  contract,  it  continues  validJ* 

§   1214.     Power  of  Mutual  Company  to  Take  Note. — A 

mutual  company  has  power  to  take  notes  for  a  portion  of  the 
premium  ;'^^  but  in  general  their  powers,  as  to  premium,  depos- 
it, capital,  advance,  or  secm-ity  notes,  must  depend  largely  up- 
on the  charter  provisions,  as  well  as  such  stfitutes  'as  affect  the 
right.     Thus,  under  a  statute  which  provides  that  in  no  case 

due  thereon  from  said  company  are  pledged  and  hypothecated  to 
said  company,  and  they  have  a  lien  thereon  to  secure  payment  of 
any  premium  om  which  credit  may  be  given,  and  of  any  note  or  se- 
durity  therefor."  And  a  recovery  was  permitted  in  a  case  where 
notes  were  given  for  a  part  of  the  premium,  and  the  contract  did 
not  provide  for  forfeiture,  although  when  the  first  installment  note 
became  due  the  insured,  upon  demand  for  payment  thereof  by  the 
insurer's  agent,  had  refused  payment  and  declared  that  he  had 
abandoned  the  insTirance,  and  would  have  nothing  more  to  do  with 
Ihe  company;  it  also  appearing  that  the  cmmpany  had  not  assented 
thereto  and  held  the  note<s.  and  that  tJie  policy  was  not  surrendered. 

*•  Kansas  Prot.  Union  v.  White,  36  Kan.  760. 

*»  St.  Louis  Mnt.  L.  Ins.  Co.  v.  Grigsby.  10  Bnsh  fKy.).  310. 

"  Trager  v.  Ivonisiana  E(i.  L.  Ins.  Co..  31  La.  Ann.  23.3. 

"  See  citations  generally  under  sec.  341  and  c.  xvl,  herein. 
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shall  tlie  premium  note  be  more  than  twice  the  amount  of 
the  cash  premium,  it  is  held  that  a  by-law  may  validly  provide 
for  a  oash  premium  the  first  year,  and  the  giving  of  four  notes 
payable  annually  thereafter  for  the  premium  on  a  five-year 
plicy."^  So  the  Indiana  statute  of  1881  concerning  mutual 
fire  insurance  companies  provides,  as  a  condition  precedent  to 
receiving  a  policy,  for  the  deposit  of  a.  note  subject  to  assess- 
ment as  the  directors  may  require,  or  for  the  payment  of  a 
definite  consideration  in  lieu  of  such  note.  It  also  provides  as 
to  the  manner  of  appropriation  of  the  funds,  and  such  notes 
are  only  assessable  to  provide  indemnity  against  losses  by  fire, 
and  the  fund  created  thereby  must  be  first  exhausted  for  the 
purpose  before  resort  can  be  had  to  the  cash  funds.'^* 

§  1215,  Validity  of  Notes  for  Premium  and  Premium 
Notes. — Premium  notes  given  for  insurance  are  not  valid 
if  the  policy  for  which  they  are  given  is  void;  such  notes  aj*e 
without  consideration,  and  no  action  thereon  can  be  sustained 
therefor."^^  So  if  the  notes  are  given  for  a  policy  which  can- 
not be  enforced  in  the  state  where  made,  they  are  not  enforce- 
able as  between  the  original  parties  in  another  state. '^^  So 
where  payments  on  installment  notes  fall  due  in  advance,  no 
recovery  can  be  had  on  such  notes  by  a  foreign  company 
whose  authority  to  do  business  within  the  state  has  been  re- 
voked,^^  and  the  consideration  of  notes  given  for  the  last  four 
annual  premiums  under  a  five  years'  insurance  has  failed,  and 
they  cannot  be  collected  if  the  company  has  during  the  first 

"  Davis  V.  Oshkosh  Upholstery  Co..  82  Wis.  488;  52  N.  W.  Eep.  771, 
under  Wis.  Kev.  Stats.,  sec.  1907. 

"  Clark  V.  Matiufacturers'  Mut.  F.  Iws.  Co.,  130  Ind.  332;  30  N.  E. 
Rep.  212,  under  Rev.  Stats.  Ind.  ISSl,  sec.  3752. 

"  York  County  Mut.  F.  Ins.  Co.  v.  Turner.  .53  Me.  225;  Gray  v. 
Sims,  3  Wash.  (C.  C.)  276;  Ingrams  v.  Mutnal  Assur,  Soc.,  1  Rob. 
<Va.)  661;  Frost  v.  Saratoga  Ins.  Co.,  5  Denio  (N.  Y.),  154;  49  Am. 
Dec.  234;  Wadstworth  v.  Davis.  13  Ohio  St.  123;  Lynn  v.  Burgoyne. 
13  B.  Hon.  (Ky.)  400;  Haverhill  Ins.  Co.  v.  Presicott,  42  N.  H.  547; 
Miner  v.  Judson,  2  Lans.  (N.  Y.)  300. 

^°  Ford  r.  Buckeye  State  Ins.  Co.,  6  Bush  (Ky.),  133;  99  Am.  Doc. 
€63. 

"  So  held  in  American  Ins.  Co.  v.  Story,  41  Mich.  383. 
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year  become  insolvent  and  ceased  to  conduct  its  business^* 
But  although  the  company  is  insolvent,  if  such  fact  is  un- 
known by  its  officers  or  agents  at  the  time  it  issues  the  policy 
there  is  nevertheless  a  valid  considemtion  for  a  note  given  for 
the  premium.'^^  But  notes  are  valid  for  their  face  in  the  hands 
of  a  receiver,  even  though  the  makers  took  out  no  policies, 
and  they  are  given  in  advance  for  premiums  on  policies  to  be 
taken  out,  if  they  are  given  to  encourage  others  to  transact 
business  with  the  company  and  for  the  protection  of  persons 
to  be  insured,^*^  and  if  the  insurance  is  an  illegal  one,  the  note 
given  for  the  premium  is  void.^^  So  a  note  given  as  a  consid- 
eration for  the  premium  on  a  policy  issued  over  a  month  be- 
fore the  company  was  authorized  to  commence  business  is 
void,^^  and  a  note  signed  by  one  of  the  members  with  the  firm 
name  for  an  insurance  on  his  individual  property  is  void.^^ 
But  a  security  note  is  valid  for  its  face,  though  payable  to  the 
order  of  the  maker,  though  not  indoreed  by  him;^"*  and  if  the 
policy  has  attached  and  is  valid,  it  is  held  that  the  note  is  valid, 
and  a  note  given  for  premiums  in  advance  as  security  for  deal- 
ers with  the  company  is  valid.^^  But  if  the  vessel  was  unsea- 
worthy  when  the  risk  commenced,  the  note  for  the  premium 
cannot  be  enforced,®^  and  it  is  held  that  an  alienation  of  the 
property  which  avoids  the  policy  also  avoids  the  note.^^  So, 
also,  is  a  note  given  under  a  policy  wliich  is  void  because  the 
insured  has  no  title  to  the  real  estate.^®  But  the  fact  that 
the  insurer  was  entitled  to  cancel  the  policy  upon  notice  at  any 

"  Home  etc.  Ins.  Co.  v,  Dauberspeck,  115  Ind.  30G;  17  N.  E.  Rep. 
601. 

"  So  held  in  Lester  v.  Webb.  5  Allen  (Mass.),  569. 

"  Brown  v.  Crooke,  4  N.  Y.  51. 

'^  Kussell  V.  De  Grand,  15  Mass.  35.  See  Chesborooigh  v.  Wrigbt. 
41  Barb.  (N.  Y.)  28. 

"  Willianis  v.  Babcock.  25  Barb.  (N.  Y.)  109. 

«  Lime  Book  F.  &  M.  Ins.  Co.  v.  Treat,  58  Me.  415. 

"  Browner  r.  Hill.  1  Sand.  (N.  Y.)  020. 

""a  Atlantic  In«.  Co.  v.  Coo-dall,  25  N.  H.  .S69. 

»"  Cruikshank  v.  Brmnvor.  11  Barb.  (N.  Y.)  228. 

"  Commonwealth  Ins.  Co.  v.  Whitney,  1  Met.  (Mass.l  21. 

"  iMiner  v.  .Tndson.  5  N.  Y.  Sup.  Ct.  46:  2  Hnn  (N.  Y.1.  441:  2  Lans. 
(N.  Y.^  .^00.     See  Hn^ard  v.  Framklin  P.  Ins.  Co.,  7  E.  I.  429. 

"*  Busch  V.  Sinissippi  Ina.  Co.,  28  Ind.  64. 
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time  does  not  make  tlie  consideTation  for  the  note  void,®^  and 
the  fact  that  the  directors  in^m-ed  property  in  one  class,  which 
should  under  the  charter  and  by-laws  have  been  insured  in 
anothei'  class,  does  not  invalidate  the  policy,  and  the  note  is 
good.^°  If  the  contract  was  not  completed,  or  if  the  policy  has 
never  been  accepted,  the  note  is  not  valid.^^ 

§  1216.     Premium  Note  given  Uuauthorized  Company. 

In  Massachusetts,  a  premium  note  given  to  a  foreign  company 
for  insurance  effected  in  the  state  is  void  if  such  company  has 
not  complied  with  the  statutory  requirements  whereby  alone  it 
may  do  business.^^ 

§  1217.  Premium,  etc.,  Notes — Generally. — We  have  in 
a  prior  chapter^^  stated  what  constitutes  the  capital  stock  of  a 
mutual  company.  The  premium  in  such  companies  is  usually 
paid  partly  in  ca^h  and  partly  in  premium  notes.  If  a  note 
is  given  payable  at  such  times  as  the  directors  may  require 
according  to  the  charter  and  by-laws,  it  will  be  presumed  to 
oe  a  premium  or  deposit  note,  and  no  recovery  can  be  had 
thereon,  unless  it  is  duly  assessed.^*  Sometimes,  in  addition 
to  cash  premiums,  notes  are  given  annually  subject  to  be  can- 
celed by  dividends  with  interest  payable  thereon  annually 
until  so  canceled,  and  the  balance  due,  if  any,  to  be  deducted 
out  of  the  amount  payable,  unless  the  note  is  sooner  taken  up, 
as  is  sometimes  provided  ;^^  and  a  note  may  be  given  in  ad- 
vance for  premiums  to  be  earned  and  only  collectible  to  that 
extent,  in  which  case  it  is  only  a  premium  note,  and  not  a 

"»  Imvin  V.  National  Ins.  Co..  2  Disn.  (Ohio)  68;  1  Disn.  (OWo)  430, 

••  U.  M.  F.  Ins.  Oo.  y.  Keysor,  32  N.  H.  313. 

"  Real  Esikite  Ins.  Co.  v.  Roessle.  1  Gray  (Mass.),  336. 

^-  Keliance  Mnt.  Ins.  Oo.  v.  Sawyer,  160  Mass.  413;  36  N.  E.  Rop. 
59.  under  Stats.  Mass.  18ST.  c.  214.  sec.  77.  But  see  Conneoticut  etc. 
Ins.  Co.  V.  Way.  62  N.  H.  622.    See  sees.  1267,  1275,  herein. 

*'  Chapter  xv, 

"  Hope  Ins.  Co.  v.  Weed.  2S  Conn.  51;  Sands  v.  St  .Tohns,  36  Barb. 
(N,  Y.)  628:  Sa.va,G:e  v.  INIedbury.  19  N.  Y.  (5  Smith)  32. 

**  Van  Normam  v.  Noi-thwestem  Muit.  L.  Ins.  Co..  51  Minn.  57:  "2 
N.  W.  Bep.  988:  Olide  v.  NoTthv,-(>stern  etc.  Ins.  Co.,  40  Iowa,  357; 
NoRhwestern  Mut.  L.  Ins.  Co.  v.  Bonner,  36  Ohio  S-t.  51. 
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capital  stock  note;^^  or  the  company  may  be  empowered  to 
receive  notes  for  advanced  premiums  to  be  written  against  at 
a  compensation  not  to  exceed  a  certain  per  cent  to  be  allowed.'^''' 
So  a  note  may  be  given  as  a  deposit  to  constitute  the  absolute 
■funds  'of  the  company  and  not  liable  to  assessment,  but  pay- 
able on  demand  by  the  company  ;^^  or  a  de2>osit  note  m'ay  be 
received,  in  pursuance  of  the  act  of  incorporation  and  of  the 
by-laws,  in  payment  of  assessments  therefor  to  be  made,  and 
also  in  payment  of  a  certain  amount  fixed  by  a  per  cent  upon 
the  property  insured  and  required  to  be  paid  into  the  treasury 
before  the  policy  is  issued  ;^^  or  a  note  may  be  made  condi- 
tional only  upon  the  necessities  of  the  company  arid  demand 
of  its  officers.^  °®  Again,  a  note  may  in  form  be  a  premium 
note,  but  it  may  be  alleged  and  proved  that  it  was  given,  ac- 
cepted, and  used  as  a  capital  note  on  the  organization  of  the 
company,  in  which  case  it  may  be  recovered  in  full  without 
an  assessment.^ ^^  In  case  premium  notes  in  advance  are  re- 
ceived as  additional  security  to  the  dealers,  and  are  to  be  liable 
for  losses  after  the  cash  capital  and  other  resources  are  ex- 
hausted, the  word  "exhausted"  goes  to  the  sufficiency  of  the 
other  assets,  and  does  not  require  the  actual  collection  or  sale 
and  application  of  said  other  assets  before  resorting  to  such 
notes.  The  obligation  of  the  makers  is  to  the  creditor  in  such 
case,  and  not  as  sureties  to  the  company,  and  although  a 
change  in  doing  business  by  the  company  may  decrease  the 
cash  assets,  the  makers  of  the  notes  are  not  thereby  discharged 
by  such  wrongful  acts.^^^  It  may  be  a  question  for  the  jury 
whether  a  note  is  a  security  note  or  lone  given  in  advance  for 
premiums.^*'^    If  notes  are  given  and  accepted  under  tlie  com- 

••  Ehvell  V.  Crocker,  4  Bosw.  (N.  Y.)  22. 

"  Ohesborough  v,  Wright,  41  Barb.  (N.  Y.)  2o. 

"  Sliawmiit  etc.  Ins.  Co.  v.  Stevens.  0  Allen  (Mass.),  332. 

••  Rix  V.  Mutual  Ins.  Co..  20  N.  H.  198. 

'""  HoAvland  v.  Ciiykondall.  40  Evarb.  (N.  Y.)  320. 

'"'  Sands  v.  St.  Johns.  ?,(>  Barb.  (N.  Y.)  028. 

^"=  Osgood  V.  Toole,  GO  N.  Y.  475. 

""  jMorchants'  Mnt.  Ins.  Co.  v.  Key,  1  Sand.  (N.  Y.)  184.  A  note 
jrivon  for  the  premium  is  not  a  deposit  note  under  the  Maine  stat- 
ute: TTnion  Ins.  Co.  v.  Greenleai,  64  Me.  123,  under  Me.  Rev.  Stats., 
o.  40,  sec.  26. 
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pany's  charter  in  advance  as  security  to  its  dealers,  witli  inter- 
est to  be  paid  thereon,  they  are  the  absolute  property  of  the 
company,  whether  taken  prior  or  subsequently  to  its  organiza- 
tion.^"'* But  a  note  absolute  upon  its  face  may  be  shown  to 
be  a  security  for  losses  upon  assessments  to  be  made  for  that 
purpose,^"^  and  a  person  who  has  notice  of  its  real  character 
cannot  treat  such  a  note  as  an  absolute  one.^"® 

§  1218.  Negotiability  of  Notes  for  the  Premium  and 
Premium,  etc.,  Notes. — A  note  given  for  premium  on  an 
open  marine  policy  is  negotiable,  and  may  be  transfei-red  like 
other  no-tes.  There  is  no  implied  agreement  that  it  shall  be 
retained  by  the  insurers  until  due,  so  as  then  to  be  subject  to 
the  adjustment  of  losses.^ ""^  So  notes  given  for  cash  premiums 
generally  may  be  negotiated  if  so  made  as  to  be  transferred, 
and  parties  may  become  bona  fide  holders  thereof,^"^  and  such 
holder  for  value  who  received  the  note  before  it  became  due 
may  recover  upon  the  same,  although  given  for  an  advanced 
premium  to  be  written  against,  although  it  is  illegal  as  be- 
tween the  parties,  where  he  has  no  notice  of  the  facts  consti- 
tuting such  illegality,  and  the  statute  does  not  make  the  note 
void.^°^    If  it  is  evident  from  the  provisions  of  the  charter  or 

'"  Brown  v.  Crooke,  4  Comst.  (N.  Y.)  51. 

'"'  Mutual  B.  L.  Ins.  Co.  v.  Jarvis,  22  Conn.  148. 

"«  Ball  V.  Shibley,  33  Barb,  (N.  Y.)  610. 

""  Furniss  v.  Gilchrist,  1  Sand.  (N.  Y.)  53. 

108  Farmers'  Bank  of  Saratoga  v.  Maxwell,  32  N.  Y.  579.  The  note 
in  this  case  was  payable  absolutely  at  a  fixed  time  and  place. 

"»  Chesborough  v.  Wrisrht.  41  Barb.  (N.  Y.)  28.  It  is  held  in  Michi- 
gan, although  not  iu  an  insurance  case,  that  a  note  may  be  valid  in 
the  hands  of  a  holder  for  value,  although  it  miay  be  void  at  the  com- 
mon law,  beca.use  of  illegality  in  its  consideration  where  it  is  not  in 
contravention  of  any  statute,  and  is  reserved  without  knowledge  of 
the  agreement  on  which  it  is  based  in  the  ordinary  course  of  busi- 
ness before  maturity:  Davis  v.  Seeley,  71  INIich.  209;  38  N.  W.  Bcp- 
901  (one  .iudge  dissenting);  annotated  case.  Ball  v.  Shibley,  33  Barb. 
(N.  Y.)  filO.  The  sale  of  a  note  given  the  conxipany's  agent  for  the 
premium  to  a  bona  fide  purchaser  for  value  renders  the  insurer  lia- 
ble therefor  to  the  insured,  where  the  latter  has  been  compelled 
through  a  suit  to  satisfy  the  claim  of  such  holder,  said  note  having 
been  given  under  an  ar-recment  to  return  the  same,  should  a  policy 
not  be  issued:  New  York  L.  Ins.  Co.  v.  Baese  (Tex.  C.  C.  A.  1895),  31 
S.  Rep.  824. 
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act  of  incorporatiou  of  a  mutual  company,  or  from  the  tenus 
of  the  contract  with  its  members,  or  from  the  note  itself,  th.e 
company  having  authority  to  so  contract,  or  to  receive  such 
note,  that  stock  or  advance  notes  given  to  aid  in  forming  a  mu- 
tual company,  and  constituting  a  part  of  the  capital  stock, 
are  to  be  payable  absolutely  without  being  dependent  upon 
losses  and  expenses,  and  that  they  may  be  indorsed  and  trans- 
feiTcd  by  the  corporation,  they  will  be  held  absolutely  pay- 
able and  negotiable,  and  they  are  also  subject  to  the  statute 
of  limitations.  In  all  such  cases  the  purposes  and  objects 
which  it  is  intended  to  effect  will  be  considered,  having  in  view 
the  statute  of  incorporation  or  charter,  and  the  powers  which 
the  legislature  has  given  to  the  corporation.^^''  And  parties 
receiving  such  notes  as  bona  fide  holders,  or  as  collateral  se- 

""  White  V.  Haigbt,  16  N.  Y.  310.  The  note  in  this  case  was  pay- 
able as  follows:  "I  promise  to  pay  the  said  company  or  their  treas- 
urer, for  the  time  being,  the  sum  of  five  hundred  dollars  in  such  por- 
tions, and  at  such  time  or  times,  as  the  directors  of  said  company 
may  agreeably  to  their  act  of  incorporation  require."  Denio,  C.  J.., 
says  in  this  case:    "I  am  of  opinion  that  the  note  was  absolute  and 

payable  at  all    events They   are   to    be    given  for  premiums 

in  advance  upon  risks  contracted  to  be  taken.    They  are  to  be  con- 
sidered   as    capital They    are    to    be    negotialile    and    may 

therefore  be  indorsed  and  transferred  by  the  corporation  at  its  pleas- 
ure": Id.  321;  Brookman  v.  Metcalf,  32  N,  Y.  591.  The  note  in  this 
case  Avas  given  for  premiums  in  advance,  and  the  charter  provided 
that  such  notes  might  be  negotiated:  Sands  v.  Campbell,  31  N.  Y. 
3-l,"5.  In  this  case  an  injunction  was  had  restraining  the  receiver  of 
the  company  from  collecting  and  receiving  any  moneys  on  the  pre- 
mium notes  of  said  company,  and  it  was  declared  that  the  statute 
of  limitations  on  such  notes  began  to  run  from  the  time  it  was  given, 
citing  Rowland  v.  Edmonds,  24  N.  Y.  307;  but  that  the  time  during 
which  the  injunction  was  operative  should  be  deducted:  Lawrence 
V.  McCready.  6  Bosw.  (N.  Y.)  329.  The  syllabus  in  this  case  roads: 
"1.  In  the  absence  of  any  statute  or  provision  in  the  charter  author- 
izing an  insurance  company  to  receive  notes  in  advance  of  pre- 
miuniis  to  be  earned  by  the  company,  by  insuring  the  maker,  or  defin- 
ing the  rights  and  liabilities  of  the  parties  when  such  note  Is  given, 
the  mere  fact  that  the  makers  united  with  several  others  In  giving 
such  notes  to  an  insurance  company  upon  an  understanding  that  tho 
notes  should  be  renewed  from  time  to  time  for  such  amounts  as 
should  not  be  earned,  and  that  the  makers  should  be  allowed  five 
per  cent  on  the  amount  of  premiums  earned  as  a  compensation  for 
the  advance,  do  not  make  the  makers  liable  to  the  company,  so  that 
upon  its  insolvency  and  discontinuance  of  its  business  the  receiver 
Joyce,  Vol.  ir.— S2 
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curity,  are  entitled  to  be  protected.^  ^^  Consideration  should 
be  given  in  all  cases  by  tlie  transferee  or  indorsee  to  sucli  no- 
tice as  the  terms  of  the  note  impart,  as  to  the  conditions  upon 
which  it  is  payable,  as  well  as  to  the  character  of  the  note,  and 
this  statement  applies  equally  to  notes  given  for  cash  pre- 
miums as  to  others.^ ^^  IsTotes  which  are  based  upon  a  con- 
tingency for  their  payment,  such  as  the  ordinary  premium  or 
deposit  notes,  are  not,  however,  negotiable,  nor  subject  to  the 
statute  of  limitations.^^^ 

§  1219.  When  Note  is  Payable. — A  note  payable  in  such 
portions  and  at  such  times  as  the  directors  may  require  is  in 
effect  payable  on  demand,  or  when  the  directors  have  prop- 
erly required  the  payment  thereof,^^*  although  the  statute 
under  which  the  company  is  incorporated  requires  capital 
notes  to  be  payable  at  "the  end  of  or  within,"  twelve  months 
from  their  date.-^^^  But  it  must  appear  that  payment  was  re- 
quired by  the  directors,  and  that  losses  and  expenses  had  been 
incurred  to  warrant  a  recovery.^ ^^  So  a  deposit  note  constitut- 
ing the  absolute  funds  of  the  company  and  payable  on  de- 
mand may  be  enforced  after  such  demand,  nor  is  any  assess- 


can  collect  -thereon  any  greater  sum  tiian  the  company  has  earned; 
2.  It  seems  that  such  a  note  would  be  good  and  collectible  in  the 
hands  of  an  indorsee  for  value":  Rowland  v.  Meyer,  3  Comst.  (3  N. 
Y.)  290.  The  note  here  read:  "Twelve  months  after  date,  I  promise 
to  pay  the  Alliance  Mutual  Insurance  Company  or  order,"  etc.  The 
act  under  which  the  company  was  incorporated  provided  that  the 
company  might  receive  notes  for  premiums  in  advance  for  the  bet- 
ter security  of  its  dealers,  and  might  "negotiate  the  same  for  the 
purpose  of  paying  claims  or  otherwise  in  the  course  of  its  business," 
and  it  was  held  that  such  a  note  miglit  be  transferred  to  a  party 
"Who  had  insured  in  the  company  on  account  of  a  claim  for  loss. 

»i  Brookman  v.  Metcalf,  32  N.  Y.  591. 

"*  As  to  conditions  in  the  latter,  see  see.  1211,  herein. 

"'  Savage  v.  Medbury,  19  N.  Y.  (.5  Smith)  32;  Rowland  v.  Cuyken- 
dall,  40  Barb.  (N.  Y.)  320;  Rowland  v.  Edmonds,  24  N.  Y.  307;  Hope 
Ins.  Co.  V.  Weed.  28  Conn.  51. 

"*  Hill  V.  Reed.  IG  Barb.  (N.  Y.)  280;  Gaytes  v.  Hibbard,  5  Biss. 
(C.  C.)  99;  Nashua  F.  Ins.  Co.  v.  Moore,  55  N.  H.  48. 

"»  Hill  V.  Reed.  IH  Barb.  (N.  Y.)  280. 

"«  American  Ins.  Co.  v.  Schmidt,  19  Iowa,  502;  Warner  v.  Burn, 
36  Iowa,  385. 
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ment  or  attempt  to  collect  similar  notes  necessary;^^^  and  a 
premium  note  may  become  due  and  payable  not  only  at  ma- 
turity, but  also  at  the  time  of  a  loss  in  case  it  occurs  j)rior 
thereto. -^^^  So  the  contract  may  provide  tliat  the  neglect  to 
pay  an  assessment  when  due  shall  render  the  whole  of  the 
note  due  and  payable,^^^  or  the  contract  may  be  such  that 
the  company  has  the  right,  should  its  necessities  so  require, 
to  demand  the  payment  in  whole  or  in  part  of  a  note  executed 
for  the  unpaid  portion  of  annual  premiums.^ ^^ 

§   1220.      Validity  of  Provisions  as    to  Premium,  etc., 

Notes. — A  mutual  insurance  company  org;niized  under  thelaws 
of  Indiana  may  validly  provide  that  upon  default  after  notice 
in  paying  installments  on  a  premium  note  ordered  by  the  direc- 
tors, the  whole  amount  of  the  note  shall  be  due  and  collect- 
ible.^ ^^  So  in  Dakota,  it  is  held  that  the  policy  may  provide 
for  liability  on  notes  given  for  quarterly  premiums,  although 
the  liability  of  the  insurer  has  determined,  and  that  such 
provision  is  not  prohibited  by  the  statute  nor  against  public 
policy,  nor  unreasonable.-^ ^^  And  a  marginal  provision  as  to 
the  payment  of  the  premium  partly  in  notes  is  part  of  the 
contract;^^^  and  a  provision  as  to  forfeiture  for  nonpayment 
of  interest  on  premium  notes  when  due  is  valid.^^* 

§  1221.  Lien  on  Premium  Notes  and  Funds. '^ — A  mu- 
tual insurance  company  may  by  its  charter  have  a  lien  not  only 
on  the  premium  note,  but  also  upon  funds  due  for  a  loss  to  the 
extert  of  the  amount  of  said  note,  and  to  meet  the  liability  of 

'"  ShaAvmut  etc.  Ins.  Co.  v.  Stevens.  9  Allen  (Mass.),  332. 

"'  Schimp  V.  Cedar  Rapids  Ins.  Co..  124  111.  354. 

"»  Jones  V.  Sisson.  6  Gray  (Mass.),  288. 

'=»  St.  Louis  Mut.  L.  Ins.  Co.  v.  Grissby,  10  Bu&h  (Ky.),  310. 

'"  German  etc.  Ins.  Co.  v.  French,  22  Ind.  364. 

'"  St  Paul  F.  &  M.  Ins.  Co.  v.  Coleman,  6  Dale.  458;  43  N.  W.  Rep. 
693. 

"'  Pierce  v.  Charter  Oak  Ins.  Co.,  138  Ma.ss.  151. 

™  Nettleton  v.  St.  I.oiiis  L.  Ins.  Co.,  7  Biss.  (C.  C.)  203:  Attorney 
General  v.  North  American  L.  Ins.  Co.,  82  N.  Y.  172.  See.  also, 
Knickerbocker  L.  Ins.  Co.  v.  Dietz,  ^2  ;Md.  10.  Rut  see  Northwest- 
ern Mut.  L.  Ins.  Co.  V.  Fort.  82  Ky.  269. 

"'  See  sec.  1131,  herein,  as  to  lien  for  premium  notes. 
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the  insured  on  assessments  wliicli  may  be  levied  on  said  pre- 
mium notes,  and  the  company  does  not  lose  its  lien  by  paying 
the  money  into  court  to  await  an  adjustment  of  liabilities  after 
a  judgment  ag^ainst  it  for  the  loss.^^^  And  by  the  tenus  of 
the  contract  the  premium  notes  may  be  secured  by  a  lien  on  the 
policy  under  an  authority  to  loan  part  of  the  premiums  there- 
on to  the  holder.^-^ 

§   1222.    Liability  on  Premium,  etc.,  Notes — Generally. 

Owing  to  the  various  forms  of  insurance  contracts  where  pre- 
mium and  otlier  notes  are  given,  it  is  impossible  to  formulate 
other  than  the  most  general  rules  in  relation  thereto,  al- 
though one  or  more  of  the  following  factors  are  im2>ortant  in 
determining  the  question.  They  are:  1.  The  power  of  a  mu- 
tual company  to  take  such  notes  ;^^^  2.  The  validity  of  the 
note;^^^  3.  Its  character  and  form,  which  includes  its  nego- 
tiability and  terms  of  payment ;^^^  4.  The  validity  of  contract 
provisions  relating  thereto ;-^^^  5.  The  construction  of  the 
terms  of  the  contract,  including  the  charter  and  by-laws,  and 
such  statutes  as  may  apply,  and  in  this  connection  whether 
the  powers  of  the  company  have  been  lawfully  exercised  in 
relation  to  such  notes  from  their  inception  until  the  final  deter- 
miuation  of  liability  thereon ;^"^  6.  If  the  note  is  negotiable, 
the  rights  of  bona  fide  holders  thereof  ;^^^  7.  The  effect  upon 
the  note  of  withdrawal  of  the  member;  of  surrender  of  the 
policy;  of  the  loss  or  insolvency  of  either  party,  and  of  breach 
of  conditions  generally  by  the  parties. 

§  1223.    When  Liability  Absolute  on  Note — When  not. 

The  distinction,  however,  between  the  liabilities  of  those  who 

"•  Susquehanna  Mut.  F.  Ins.  Co.'s  Appeal,  105  Pa.  St.  615. 

^  Such  was  the  contract  in  Northwestern  Mut.  L.  Ins.  Co.  v.  Bon- 
ner. 36  Ohio  St.  51. 

"»  See  sec.  1214,  herein. 

*■"  See  sec.  1215.  herein. 

^°  See  sees.  1217-1219.  herein. 

"'  See  sec.  1220.  herein. 

"^  See  chapters  herein  on  construction;  also  cases  throughout  tbia 
chapter. 

"^  See  sec.  1215,  herein. 
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give  notes  to  form  the  capital  stock  and  those  whose  notes  are 
not  given  until  after  the  stock  is  made  up  and  the  company  or- 
ganized should  be  remembered,  since  the  former  class  are  li- 
able on  their  notes,  irrespective  of  losses,  while  the  latter  are 
liable  only  for  their  pro  rata  share  of  the  losses  and  expenses 
in  common  with  others  who  have  given  like  premium  notes, 
which  are  available.^ ^*  When  a  firm  gives  the  premium  note 
in  advance  for  the  security  of  dealei-s  under  the  charter  of  a 
mutual  insurance  company,  and  a  new  firm  is  formed,  which 
succeeds  to  its  business,  and  which  gives  a  note  in  renewal  of 
the  one  first  given,  the  signers  of  such  note  are  liable  there- 
for. And  where  premiums  have  been  earned  against  it  by 
the  company  while  the  note  is  running,  the  firm  is  not  liable 
for  such  premiums  in  addition  to  such  note.^^^  So  a  note 
wliich  constitutes  part  of  the  capital  stock  of  a  company 
is,  under  the  I^ew  York  statute  of  1849,  payable  abso- 
lutely when  payable  in  such  proportions  and  at  such 
times  as  the  directors  of  the  company,  agreeably  to  their  char- 
ter and  by-laws,  may  require.^ ^^  And  a  note  may  be  collected 
in  full  without  assessment  where  it  is  in  fact  a  stock  note  given 
and  used  as  such,  although  it  be  in  form  a  premium  note.^^^ 

§   1221.     Liability  for  Losses  Prior  to  3Iembership. — 

The  terms  of  the  contract  must  determine  the  liability  of  a 
member  on  his  premium  note,  and  he  is  entitled  to  insist  that 
such  liability  shall  not  be  extended  beyond  his  contract,  and 
in  case  a  premium  note  is  given  payable  as  the  directors  may 
require,  he  is  not  liable  in  such  case  for  losses  occurring  be- 
fore he  became  a  member ;^^^  and  in  case  of  deposit  notes  sub- 

'"  Dana  v.  Munro,  38  Barb.  (N.  Y.)  .528.  per  Mulliu,  J. 

"'  Maine  Miit.  M.  Ins.  Co.  v.  Blunt  64  Me.  9.5. 

'••  Hart  V.  Achilles.  28  Barb.  (N.  Y.)  .57G;  White  v.  Haiffht.  16  N.  Y. 
310;  citinf?  Furnes.s  v.  Gilchri.st,  1  Sand.  (N.  Y.)  53;  Brouvrer  v.  Hill. 
1  Sand.  (N.  Y.)  629;  Browner  v.  Appleby.  1  Sand.  1.58:  Hone  v.  Alloii, 
1  Rand.  (N.  Y.)  171;  Hone  v.  Folder.  1  Sand.  (X.  Y.)  177:  Deraismes 
V.  Merchants'  Mut.  Ins.  Co.,  1  Comst.  (N.  Y.  371;  Howland  v.  Meyer, 
3  Com.st.  (N.  Y.)  290;  Brown  v.  Crooke,  4  Comst.  (N.  Y.)  51;  Emmet 
V.  Reed,  8  N.  Y.  (4  Sold.)  312. 

'"  Sands  v.  .Tohn,  36  Barb.  (N.  Y.)  628. 

"«  Koehler  v.  Beeber.  122  Pa.  St.  291.  See  Long  Pond  Mut.  Ins. 
Co.  V.  Houghton,  6  Gray  (Mass.),  77. 
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ject  to  a  pro  rata  assessment  on  all  the  notes  to  be  determined 
by  the  directory,  the  responsibility  to  contribute  to  a  loss  be- 
gins when  the  risk  has  attached,  and  terminates  when  the 
policy  expires.^ ^'^  But  the  terms  of  the  contract  may  be  such 
that  a  note  may  be  collected  to  pay  losses  and  expenses  which 
accrued  before  the  maker  became  a  member  of  the  corpora- 
tion. This  was  so  held  where  a  deposit  note  was  given  to  be 
considered  the  absolute  funds  of  the  company,  and  assessed 
and  collected  as  the  directors  should  deem  expedient,  and,  in 
case  losses  should  occur  so  as  to  consume  the  absolute  funds 
of  the  oompany,  then  the  members  should  pay  an  additional 
sum  not  exceeding  a  certain  proportionate  amount.-^ ^° 

§  1225.  When  Liiability  Continues  until  Policy  Sur- 
rendered and  all  Assessments  Paid. — Where  the  contract  so 
provides,  the  maker  of  a  premium  or  deposit  note  may  be  li- 
able to  assessment  thereon  until  the  policy  is  actually  surren- 
dered and  payments  made  of  all  assessments  for  losses  sus- 
tained prior  to  such  surrender,  even  though  incurred  subse- 
quently thereto,  and  notwithstanding  the  policy  has  become 
forfeited  by  alienation  of  the  property.^ ^^     So  it  is  also  held 

"»  Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662. 

""  Nashua  F.  Ins.  Co.  v.  Moore,  55  N.  H.  48.  See  Long  Pond  Mut. 
F,  las.  Co.  V.  Houghton,  6  Gray  (Mass.),  77;  Snsquehanna  Mut.  F. 
Ins.  Co.  V.  Stauffer,  125  Pa.  St.  416;  17  Atl.  Rep.  471. 

"^  In  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328,  in  which  the  ques- 
tion was  considered,  the  court  said:  "It  is  assumed  by  the  plaintiff 
that  the  note  and  policy  were  dependent  on  each  other,  and  that  the 
policy  remained  in  force  so  long  as  the  note  was  not  discharged;  but 
such  is  not  our  view  of  the  case.  The  note  was  in  force  until  all 
assessments  for  losses  incurred  during  the  continuance  of  the  policy 
are  paid  and  it  is  regularly  discharged,  and  the  note  is  not  liable  to 
be  discharged  until  the  policy  is  regularly  discharged  on  the  boolis 
of  the  company.  It  remains  subject  to  assessments  till  the  discharge 
of  the  policy,  or  till  such  notice  to  the  officers  of  the  company  of  a 
surrender,  assignment  of  the  property,  or  other  cause  of  discharge  as 
would  malje  it  their  duty  to  discharge  it.  In  the  language  of  Beards- 
ley,  J.,  in  Neeley  v.  Onondaga  Ins.  Co.,  before  cited,  'although  the 
plaintiff's  policy  became  void  by  the  alienation  of  the  property,  it 
does  not  follow  that  his  deposit  note  was  also  void.  On  the  contrary, 
until  he  suiTendered  liis  policy,  and  paid  his  proportion  of  all  losses 
which  accrued  prior  to  such  surrender,  the  deposit  note  remained 
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that  the  policy  once  attached  is  a  valid  consideration  for  the 
premium  note,  which  remains  in  force,  notwithstanding  the 
release  or  discharge  of  the  policy,  till  the  discharge  is  com- 
municated to  the  office  and  the  assessment  and  dues  are 
paid.^"*^  So  wdiere  the  company  was  insolvent,  it  was  held 
that  the  maker,  by  failing  to  return  the  policy  as  worthless, 
was  obligated  to  pay  the  note.^*^  So  installment  notes  may  be 
binding,  although  the  policy  has  been  forfeited,  where  there 
is  an  express  agreement  therefor.^** 

§  1226.  liiability  after  Termination  of  Contract  or 
Surrender  of  Policy. — If  one  insured  for  a  sliort  time 
has  the  right  to  terminate  his  contract,  and  he  gives  notice  of 
his  election  so  to  do,  to  which  the  company  makes  no  rSply, 
no  recovery  can  be  had  on  his  premium  notes  after  the  pol- 

obligatory  upon  him' ":  See  Neeley  v.  Onondaga  Co.  Mut.  Ins.  Co.,  7 
Hill  (N.  Y.),  49;  Indiana  Mut.  F.  Ins.  Co.  v.  Coquillard,  2  Ind.  645; 
Indiana  Mut.  Ins.  Co.  v.  Connor.  5  Ind.  170.  Examine  sec.  12i->.  bero- 
Jn,  and  the  cases  of  Miner  v.  Judson,  5  N.  Y.  S.  C.  46;  2  Hun  (N.  Y."*, 
441;  2  Lans.  (N.  Y.)  300;  Tuckerman  v.  Bigler,  46  Barb.  (N.  Y.)  395, 
noted  therein.  See,  also,  Crawford  Co.  Mut.  Ins.  Co.  v.  Cochran,  88 
Pa.  St.  230,  where  it  was  held  that  the  levying  of  a  second  assess- 
ment during  a  default  in  the  payment  of  a  former  one  did  not  oper- 
ate as  a  waiver  of  the  company's  right  to  demand  the  latter,  nor  did 
it  thereby  remove  the  disabling  consequences  flowing  from  the  ne- 
glect to  pay  such  assessments.  "As  long  as  the  assessment  remained 
unpaid  beyond  thirty  days  after  being  duly  demanded,  so  long  the 
protection  of  the  policy  continued  suspended An  accept- 
ance of  its  payment  at  any  time  before  the  fire  would  have  restored 
its  efficiency.  If  the  holder  thereof  was  in  default  when  the  loss 
was  snstained,  the  c6mpany  was  not  bound  to  afterward  accept  pay- 
ment of  the  assessment.  There  was,  therefore,  no  evidence  that  the 
company  before  the  fire  waived  any  right  which  it  had  acquired  by 
reason  of  the  default  in  the  iiayment  of  the  assessment,"  per  the 
court.  Contra  Nelson  v.  Truml)ull  Ins.  Co..  19  Pa.  St.  372.  Promiura 
note  in  mutual  fire  compnny  to  be  surrendered  when  insurance  ends: 
Rev.  Stats.  Me.  1883,  p.  447,  c.  40.  sec.  27:  citing  I^oary  v.  Blanchfird, 
48  Me.  274;  Brown  v.  Donnell,  49  Me.  425;  Union  Ins.  Co.  v.  Green- 
leaf,  64  Me.  128. 

'*-  Atlantic'lns.  Co.  v.  Goodall,  35  N.  H.  328. 

^"  Grafl'  V.  Simmons,  58  111.  440. 

>"  Blaclv-erby  v.  Continental  Ins.  Co..  83  Ky.  574.  See  further  on 
this  subject  sees.  1370-1373,  post,  as  to  waiver  of  forfeiture  by  subse- 
quent assessment. 
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icy  has  expired.^^'  So  where  a  rescission  of  the  contract  by 
the  assured  is  not  made  until  after  the  first  installment  of  the 
premium  note  becomes  due,  he  is  liable  for  dues  until  the 
rescission,^ ■^^  Although  a  petition  has  been  filed,  yet  if,  before 
the  receiver  is  appointed,  the  maker  of  a  premium  note  pays 
an  assessment  and  surrenders  his  jDolicy,  imder  an  agreement 
with  an  autliorized  agent  of  the  company  that  such  payment 
shall  be  in  full,  the  note  is  extinguished.-^*'''  But  where  a 
member  withdraws  from  the  company  and  sun^enders  the  pol- 
icy, it  is  held  that  he  is  not  liable  thereafter  upon  a  note 
which  is  in  effect  given  as  a  mere  security  for  losses,  subject 
to  assessments  therefor,  and  which  there  was  never  an  abso- 
lute promise  to  pay,  although  the  note,  representing  three- 
quarters  of  the  entire  premium  for  the  period,  was  carried.-^ *^ 
But  notes  for  the  security  of  those  concerned  given  in  lieu 
of  capital  stock  cannot  be  surrendered  wben  needed  for  the 
debts  by  the  trustees  at  the  request  of  the  makers  where  there 
is  no  consideration,  except  an  agTcement  by  the  latter  to  claim 
nothing  from  the  company  for  their  use.^*^ 

§  1227.  Liability  after  Suspension  on  Note  for  En- 
tire Premium. — If  a  note  is  given  for  the  entire  ])re- 
mium,  the  company  may  recover  the  full  amount,  although 
the  term  of  the  policy  has  not  expired,  and  even  though  there 
is  a  stipulation  in  the  policy  that  failure  to  pay  said  note  on 
maturity  will  operate  to  suspend  the  company's  liability.^ ^^ 

'«  Home  Ins.  Co.  v.  Burnett,  26  Mo.  App.  175. 

""  American  Ins.  Co.  v.  Garrett,  71  Iowa,  243*  3  N.  W.  Rep.  356. 

>«  Sands  v.  Hill,  55  N.  Y.  18;  42  Barb.  (N.  Y^)  651. 

»<«  In  this  case  the  charter  provided  for  an  assessment  ratably 
upon  the  members  to  meet  deficiencies  where  the  losses  exceeded 
the  funds  on  hand,  and  there  was  no  evidence  of  such  assessments. 
It  also  appeared,  however,  that  the  insured  paid  the  company  in  cash 
very  nearly  the  full  value  of  the  risk  carried  before  the  policy  was 
surrendered:  Mutual  B.  L.  Ins.  Co.  v.  Jarvis,  22  Conn.  133,  Ells- 
worth. J.,  dissenting. 

"*"  Maine  Mut.  M.  Ins.  Co.  v.  Piclverinfr.  66  Me.  1.10.  See  Mansfield 
et  al.  Trustees  v.  Cincinnati  Ice  Co.  (Ohio  C.  P.  1892),  28  Week.  L. 
Bull.  113. 

""  INIcEvoy  V.  Nebraska  &  I.  Ins.  Co.,  46  Neb.  782;  65  N,  W.  Rep. 
888. 


i 
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§  1228.  Extent  of  liiability  after  Part  Payment  of 
Note. — A  member  can  only  be  assessed  for  future  losses 
to  the  face  of  the  premium  note  where  he  has  partly  paid  the 
Hmount  thereof.^  ^^ 

§  1229.  Liability  after  Loss. — If  the  contract  so  pro- 
vides, recovery  may  be  had  on  a  premium  note  after  loss,  even, 
though  the  policy  is  suspended.^ ^^  So  it  is  also  held  that  al- 
though there  has  been  a  total  loss  of  the  property  insured  by  a 
mutual  fire  insurance  company,  yet  the  assured  is  liable  for 
the  payment  of  assessments  made  upon  his  premium  note  for 
his  just  proportion  of  all  losses  sustained  by  the  corporation 
during  the  entire  period  mentioned  in  his  policy  of  insur- 
ance.'^^ But  in  case  the  note  is  one  given  in  advance  for  as- 
sessments for  insurance,  and  a  default  occui*s  in  payment 
thereof,  it  is  held  that  recovery  may  be  had  for  a  loss.'^*  So 
a  liability  may  exist  upon  a  deposit  note,  although  the  prop- 
erty is  destroyed  and  the  loss  paid.^^^  So  where  a  note  is  pay- 
able in  such  portions  and  at  such  times  as  may  be  required 
under  the  act  of  incorporation,  and  in  case  of  default  in  pay- 
ing an  assessment  the  whole  note  might  be  collected  and  paid 
into  the  company's  hand,s  and  retained  to  meet  losses  and  ex- 
penses during  the  term  of  the  policy,  which  was  six  years,  and 
the  property  was  destroyed  in  two  years,  it  was  held  that  the 
maker  was  liable  on  said  note  for  the  entire  period  of  six 
yeai-s,  notwithstanding  said  loss,  and  that  no  liability  for  dam- 
ages in  excess  of  the  sum  limited  in  the  policy  existed  in  the 
insured.^  ^^ 

§   1230.      Liability  Incurred  by  Default  in  Payment  of 

Assessment.— The  contract  may  provide  that    upon   nonpay- 
ment of  an  assessment  on  a  premium  note,  the  whole  amount 

«»  Davis  V.  Oshkosh  Upholstery  Co.,  82  Wis.  488;  52  N.  W.  Rep. 
771;  distinsnishins  Kennan  v.  Knndle,  51  N.  W.  Rep.  420. 
"^  Robinson  v.  Insurance  Co..  51  Ark.  441. 

"'  Swamscot  Machine  Co.  v.  Partridge,  25  N.  H.  (5  Fost.)  369. 
'"  King  V.  Mutual  Ins.  Co.,  20  N.  H.  198. 
"'  Bancs  V.  Scidniore.  21  N.  Y.  1.30;  24  Barb.  (N.  Y.)  20. 
"•  New  Hampshire  Mut.  F.  Ins.  Co.  v.  Hand,  24  N.  11.  428. 
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of  the  note  shall  thereupon  become  due  and  payable,  and  such 
provision  is  enforceable  in  an  action  on  the  note,  and  it  is  held 
to  be  unnece^ary  to  declare  specially  thereon.^ ^^  So  an  agree- 
ment may  be  enforced  which  provides  that  nonpayment  of  an 
installment  shall  operate  to  forfeit  the  policy,  and  the  com- 
pany's liability  cease  until  payment,  and  the  whole  note  shall 
become  due.^^^  If  the  maker  becomes,  under  the  company's 
charter,  liable  to  pay  the  whole  amount  of  his  premium  note 
by  failing  to  pay  an  assessment  when  due,  the  company  is 
entitled  to  retain  the  note  until  all  losses  are  paid,  for  which 
an  assessment  on  said  note  may  be  made.^^^  The  company 
may  also  under  the  contract  be  not  liable  for  a  loss  occun'ing 
during  the  default,  and  yet  the  note  be  recoverable  even  after 
snch  loss.-^^^ 

§   1231,     liiability  in  Case  of  Insolvency  of  Company. 

A  note  for  premiums  in  advance  given  as  security  for  dealers 
witli  the  company  passes  to  the  receiver  of  the  company  on 
its  being  declared  insolvent.^^^  So  a  note  given  upon  the  for- 
mation of  the  company  and  constituting  part  of  its  capital 
stock,  and  payable  absolutely,  may  upon  the  company's  insol- 
vency be  collected  by  its  receiver.^^^  But  the  fact  that  a  mu- 
tual company  has  become  insolvent  and  its  effects  have  gone 
into  the  hands  of  a  receiver  will  not  increase  the  liability  of 
members  upon  their  deposit  notes,  where  the  general  act  of 
incorporation  under  which  the  company  was  formed  provides 
that  members  of  sucii  organizations  are  only  liable  to  pay  upon 

'"  Jones  v.  Sisson,  6  Gray  (Mass.),  288;  Bangs  v.  Bailey,  37  Barb. 
(N.  Y.)  630;  Limerick  v.  Gorham,  37  Kan.  739. 

""  Continental  Ins.  Co.  v.  Bayldn,  25  S.  C.  323. 

«'  St.  Louis  etc.  Ins.  Co.  v.  Boeclder,  19  Mo.  135. 

"»  Palmer  v.  Continental  L.  Ins.  Co.,  31  Mo.  App.  467;  Beadle  v. 
Chenang'o  Co.  Mut.  Ins.  Co.,  3  Hill  (N.  Y.).  161.  If  it  is  stipnlated 
that  tlie  full  premium  sihall  be  deemed  earned  in  case  of  nonpay- 
ment of  a  premium  note  at  maturity,  the  company  may  after  de- 
fault demand  payment  of  the  overdue  premium  without  such  de- 
mand operatincr  as  a  waiver  of  the  forfeiture:  Laughlin  v.  Fidelity 
Mut.  L.  Assn.  (Tex.  C.  C.  A.  1894),  28  S.  W.  Rep.  411. 

>"  Cruilvshank  v.  Broumer.  11  Barb.  (N.  Y.)  228. 

"^  White  V.  Haight,  16  N.  Y,  310;  Hart  v.  Achilles,  28  Barb.  (N.  Y.) 
576. 
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their  premium  notes  tlieir  proper  shares  of  the  losses  and  dam- 
ages sustained  by  the  members.-^ ''^  Again,  the  insured  in  a 
marine  policy  on  a  ship  for  a  year  is  not  entitled  to  have  his 
premium  note  given  up,  on  canceling  his  policy  and  paying- 
pro  rata  for  the  time  expired,  in  the  event  of  the  insurer  be- 
coming bankiTipt  while  the  policy  is  running j^^'*  and  the 
maker  of  a  premium  note  or  note  for  the  security  of  dealers  is 
liable  thereon,  notwithstanding  the  insolvency  of  the  com- 
pany before  the  expiration  of  the  policy.^ ^^  Nor  is  it  of  any 
consequence  that  the  note  was  a  renewal  note,  and  past  due,^^** 
since  a  resolution  of  a  mutual  insurance  company  to  wind  up 
its  affairs  is  in  legal  effect  an  assessment  of  one  hundred  per 
centum  on  the  premium  notes  to  enable  it  to  meet  its  liabili- 
ties and  divide  its  excess,  if  any.^^'^  But  where  a  note  was 
given  for  balances  unpaid  on  cash  premiums  for  prior  years 
on  a  life  policy,  and  which  note  included  the  premiums  for 
the  ensuing  year,  and  the  company  became  insolvent,  went 
into  liquidation,  and  notified  the  insured  that  the  contract 
was  terminated,  it  was  held  that  an  action  on  the  note  by  the 
insurer's  assignee  brought  after  the  debts  were  all  paid  could 
not  be  sustained.^^®  And  where  after  the  filing  of  the  peti- 
tion, but  before  the  publication  of  notice  and  appointment  of 
a  receiver,  an  assessment  was  paid  by  the  maker  of  a  note,  who 
suiTcndered  his  policy,  the  same  being  done  in  full  satisfac- 
tion and  surrender  of  the  note  under  an  agreement  therefor, 
it  was  held  that  no  further  liability  existed  on  said  note,  and 
the  receiver  could  sustain  no  action  therefor,  notwithstanding 
a  statutory  provision  that  all  transfers  of  choses  in  action  and 
assets  of  a  corporation  were  void  when  made  after  the  petition 

"'  Shau.^htiessy  v,  Rensselaer  Ins.  Co.,  21  Barb.  (N.  Y.)  605. 

"♦  Hone  V.  Boyd.  1  Sand.  (N.  Y.)  481. 

"'  Sterling  v.  Mercantile  Mut.  Ins.  Co.,  32  Pa.  St.  7.').  See  Tlone  v 
Allen,  1  Sand.  (N.  Y.)  171,  n.;  Alliance  Mut.  Ins.  Co.  v.  Swift,  10 
Ciish.  (Mass.)  433;  Deraismes  v.  Merchants"  Mut.  Ins.  Co.,  1  Comst 
(N.  Y.)  37.    But  see  Farmers'  etc.  Ins.  Co.  v.  Smith,  C>3  111.  187. 

""  Hone  V.  Allen,  1  Sand.  171,  n.  See  Hone  v.  Ballin,  1  Sand.  (N. 
Y.)  181;  Hone  v.  Folger.  1  Sand.  (N.  Y.)  177. 

"'  Coniftland  r.  North  Carolina  M.  Ins.  Co.,  1  Phill.  Eq.  (N.  C.)  341; 
OS  Am.  Dec.  SO. 

'■^  Bostick  V.  Maxey,  5  Sueed  (Tenn.),  173. 
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for  dissolution  in  payment  of  or  as  security  for  a  debt.*^^  And 
after  insolvency  of  the  company,  and  before  decree,  the  maker 
of  a  premium  note  cannot  escape  liability  by  surrendering  his 
policy  and  paying  a  small  per  cent  on  the  notes  by  agi*eement 
with  the  officers  of  the  company.^ ''''^  The  fact  that  the  com- 
pany has  ceased  to  do  business,  and  has  made  an  assignment  in 
insolvency  for  its  creditors,  does  not  entitle  the  makers  of  de- 
posit notes  to  have  them  canceled  without  paying  assessments 
for  losses  during  the  time  they  had  the  benefit  of  insurance, 
such  notes  being  given  to  cover  future  assessments,  and  this 
is  so  althoug'h  they  may  have  been  misled  as  to  the  amount 
of  the  guaranty  fund  for  partial  protection  against  assess- 
ments; it  appearing  that  they  defen*ed  asking  relief  until  after 
such  insolvency.-^ ^^ 

§  1232.  Insolvency  of  Maker  of  Jfote. — If  the  maker 
of  the  note  becomes  insolvent  or  bankrupt,  and  is  discharged 
of  his  debts,  the  contract  between  the  parties  is  thereby  termi- 
nated; it  ceases  to  be  mutual  and  the  insurer  is  released ;^'^^ 
and  so  although  interest  is  paid  on  the  premium  note  after  the 
maker  becomes  bankrupt,  where  such  fact  is  not  known  to 
the  company,  and  they  have  no  actual  notice  of  the  proceedings 
in  insolvency  and  the  assured's  discharge  until  after  such  pay- 
ment.^^* 

§  1233.    Interest  on  Premium  Notes — Forfeiture. — In 

life  insurance  the  nonpayment  of  interest  on  premium  notes 
will  not  work  a  forfeiture  unless  the  contract  so  provides.^"* 
So  where  the  contract  does  not  cleai'ly  so  stipulate,  and  there 
would  be  no  forfeiture  for  nonpa}^nent  of  the  principal,  and 
the  company  has  sufficient  funds  of  the  assured  in  its  hands 

"»  Sands  v.  Hill.  55  N.  Y.  18,  under  2  N.  Y.  Rev.  Stats.  4G9,  sec.  71, 
relating  to  the  "voluntary  dissolutions  of  corporations." 

*™  Doane  v.  Milville  Mut.  ]M.  etc.  Ins.  Co.,  43  N,  J.  Eq.  522;  10 
Cent.  L.  J.  670;  17  Ins.  L.  J.  393. 

^"  Corey  v.  Sherman  (lo-wa,  1895^),  64  N.  W.  Rep.  828. 

»"  Reynolds  v.  Mutual  F.  Ins.  Co.,  84  Md.  280;  6  Am.  Rep.  357.  See 
Youn?  V.  Eagle  F.  Ins.  Co.,  14  Gray  (Mass.).  150. 

'"  Reynolds  v.  Mutual  F.  Ins.  Co..  34  Md.  280:  6  Am.  Rep.  357. 

"*  Gardner  v.  Union  Central  L.  Ins.  Co.,  5  Fed.  Rep.  430. 


1309  PREMIUM    NOTES.  §   1233 

to  pay  the  interest,  the  policy  will  not  be  forfeited  for  non- 
payment of  interest  on  premium  notes.-^^^  But  if  such  policy 
pro\ddes  for  the  payment  of  interest  on  the  premium  note  at  a 
specified  day,  otherwise  tke  policy  shall  be  forfeited,  time  is 
of  the  very  essence  of  the  contract,  and  noncompliance  with 
such  condition  forfeits  the  policy.-^'^^  And  equity  will  not  re- 
lieve against  such  forfeiture,^ '^^  in  the  absence  of  a  waiver  or 
estoppel.  But  if,  where  an  insurance  company  wrongfully 
and  in  violation  of  the  policy  demands  payment  of  a  gi^eater 
per  cent  of  interest  on  outstanding  premium  notes  than  is  pay- 
able thereon,  and  gives  notice  that  a  less  rate  will  not  be  re- 
ceived if  tendered,  and  that  no  other  premiums  will  be  re- 
ceived on  the  policy  unless  the  rate  per  cent  demanded  is  paid, 
a  subsequent  nonperformance  of  the  conditions  by  the  insured 
is  excused.^ '^^  If  the  premium  is  to  be  paid  partly  in  cash  and 
partly  by  notes,  the  interest  payable  annually,  such  interest 
becomes  practically  a  premium,  which  must  be  promptly  paid 
where  so  stipulated  to  prevent  a  forfeiture.^ '^^  And  nonpay- 
ment of  interest  on  premium  notes  which  are  in  effect  loans 
will  not  operate  to  effect  a  forfeiture,  notwithstanding  tlie  pol- 
icy so  stipulates.^ ^*^  And  premiums  do  not  comprehend  loans 
indorsed  as  such  on  the  policy  so  that  nonpayment  of  interest 
thereon  will  constitute  a  forfeiture,^  ^^  and  the  contract  may 
provide  for  the  payment  of  the  annual  premium,  one-half  in 
cash  and  the  other  half  to  remain  as  a  loan,  bearing  interest 
the  same,  together  with  all  other  credits  and  indebtedness  to 
be  deducted  from  the  sum  insured,  and  the  policy  is  to  be 

"'  Northwestern  Mut.  L.  Ins.  Co.  v.  Frost,  82  Ky.  269. 

''»  Knickerbocker  L.  Ins.  Co.  v.  Dietz,  52  Md.  10;  Holnian  v.  Con- 
tinental L.  Ins.  Co.,  54  Conn.  195;  Kniekerbocker  L.  Ins.  Co.  v.  Har- 
lan. 56  Miss.  512;  People  v.  Knickerbocker  L.  Ins.  Co.,  103  N.  Y.  4S0. 

"'  Knickerbocker  Life  Ins.  Co.  v.  Dietz,  52  Md.  16. 

'"  Phoe'nix  Mut.  L.  Ins.  Co.  v.  Hiniesley,  75  Ind.  1. 

"*  Smith  V.  St.  Lonis  Mut.  L.  Ins.  Co.,  2  Tenn.  Ch.  727.  See.  also. 
Van  Norman  v.  Northwestern  Mut.  L.  Ins.  Co.,  51  Minn.  57;  52  N.  W. 
Eep.  088. 

ISO  Bi-uce  V.  Continental  L.  Ins.  Co..  58  Vt.  25.3.  See  St.  Louis  etc. 
Ins.  Co.  V.  (iricisby.  10  Bush  (Ky.),  310.  Compare  Anderson  v.  St. 
Louis  etc.  Ins.  Co..  Bis.  L.  &  A.  Ca.s.  527;  1  Flip.  (U.  S.)  559.  Contr.i, 
Patch  V.  Phcnnix  Mut.  L.  Ins.  Co..  44  Vt.  481. 

*"  Gardner  v.  Union  Cent.  L,  Ins.  Co.,  5  Fed.  Eep.  438. 
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forfeited  if  the  premimns  and  intei-est  on  the  note  or  credit 
given  be  not  paid  annually  in  advance.  In.  such  case  the  con- 
tract will  be  so  construed  as  to  mean  that  so  much  of  the  pre- 
mium as  was  unpaid  became  a  loan,  bearing  interest  so  long  as 
it  was  retained  as  such  from  the  time  the  premium  became  due 
up  to  the  maturity  of  the  note.-^^^ 

§  1234.  Tender — Premium  :N"otes. — A  tender  at  the  ma- 
turity of  an  installment  on  a  note  given  for  the  premium  made 
before  loss  is  valid  where  the  policy  does  not  provide  for  for- 
feiture for  nonpayment  when  due,  although  it  does  stipulate 
that  the  company  shall  not  be  liable  for  a  loss  occurring  while 
any  note  for  the  premium  remains  due  and  unpaid.^®^  And 
the  amount  of  premium  due  upon  tender  of  which  the  assured 
is  entitled  to  a  renewal  does  not  include  interest  on  premium 
notes  previously  given,  where  there  is  no  provision  in  the  pol- 
icy that  the  nonpayment  of  said  interest  shall  work  a  for- 
feiture.is* 

§  1235.  Payment  of  Premium  Notes  or  Interest 
Thereon  by  Dividends  or  Profits.'^—  It  is  held  that  even 
though  the  policy  provide  for  forfeiture  for  nonpayment  of 
interest  on  premium  notes,  the  fact  that  the  contract  also  pro- 
vides that  the  insured  shall  be  entitled  to  share  in  the  profitij 
necessitates  the  application  of  his  share  of  the  dividends  to  the 
payment  first  to  the  interest,  in  order  to  prevent  a  forfeiture, 
and  then  to  the  notes,^*^  even  though  the  policy  also  provides 

»"  Maclntyre  v.  Cotton  States  L.  Ins.  Co.,  82  Ga,  478;  9  S.  E.  Rep. 
1124. 

1"  Continental  Ins.  Co.  v.  Miller,  4  Ind.  App.  553;  30  N.  E.  Rep, 
718. 

"^  Mntnal  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240. 

''^  See,  nlso,  sec.  1166.  herein. 

»*•  Brooks  V.  Phoenix  etc.  Ins.  Co.,  16  Blatchf.  (C.  C.)  182;  8  Ins.  L. 
J.  741;  Northwestern  Mut.  L.  Ins.  Co.  v.  Fort.  82  Ky.  269;  Ky.  L. 
Rep.,  Nov.  1884;  Ins.  L.  J.,  Jan.  1885:  St.  Louis  etc.  Ins.  Co.  v.  Grigs- 
by.  10  Bush  (Ky.).  310:  Smith  v.  St.  Lonis  Mut.  L.  Ins.  Co.,  2  Tenn. 
Ch.  727;  Van  Norman  v.  Northwestern  Mut.  L.  Ins.  Co.,  51  Minn,  57; 
52  N.  W.  Rep.  988.  as  to  the  doctrine  "that  a  company  having  in  its 
possession  dividends  to  the  credit  of  a  policy  holder  is  bound  to  so 
apply  them  as  to  prevent  a  forfeiture  if  it  has  the  power;  nor  is  it 
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that  sucli.  shares  shall  be  ap]3lied  on  the  principal  of  the 
notes.^^'^  So  it  is  held  that  if  an  endowment  policy  provides 
for  the  payment  of  a  certain  proportionate  sum  of  the  amount 
of  the  policy  on  default  in  payment  of  premiums,  conditioned 
that  the  preinium  notes  are  taken  up  or  the  interest  paid 
thereon  annually  in  cash  until  the  notes  are  canceled  by  the 
return  of  the  surplus,  otherwise  the  policy  will  be  forfeited, 
unless  one  or  more  annual  premiums  has  been  paid  in  full, 
in  cash,  or  by  dividends,  such  condition  is  binding  upon  the 
assured,  and  although  tliere  is  a  default  in  payment  of  the  in- 
terest, it  is  obligatory  to  apply  the  dividends  in  payment  of  the 
note  if  sufficient,  and  so  save  a  forfeiture.  It  is  also  decided 
that  the  amount  of  the  interest  being  only  four  cents,  it  is 
too  trifling  to  note  a  default  in  its  payment.^ ^^  A  policy  may 
be  for  life  with  the  total  amount  of  premiums  payable  in  a 
specified  time  with  a  participation  in  the  profits.  It  appeared 
in  such  a  case  that  the  annual  premiums  were  payable  in  cash 
and  a  premium  note  given  for  part,  and  there  was  a  condition 
that  such  notes  should  be  paid  out  of  the  dividends.  ISTew 
notes  were  given  on  maturity  of  each  note,  including  the 
amount  due  on  the  old  note,  less  the  dividends,  and  it  was 
held  that  the  right  to  participate  in  dividends  continued  dur- 
ing the  natural  life  of  the  assured.^ ^^  But  under  the  New  York 


necessary  that  such  dividends  should  hare  been  declared  and  actual- 
ly due  to  the  poli<'y  holders":  See  note  to  Girard  L.  Ins.  Co.  V.  Mu- 
tual L.  Ins.  Co.,  97  Pa.  St.  1.5;  10  Ins.  L.  J.  273-75,  where  the  editor 
concludes  as  follows:  "While  the  jreneral  doctrine  laid  down  in  the 
case  of  the  mutual  life  insurance  company  above  is  very  broad  in  its 
language,  it  would  seem,  after  all,  as  if  it  must  be  viewed  iu  con- 
nection with  the  special  facts  of  that  case,  rather  than  the  enuncia- 
tion of  a  general  principle  applicable  to  cases  where  the  company 
had  no  sufficient  ground  for  assuming  that  the  assured  woidd  wish 
his  dividends  applied  in  a  particular  way":  Id.  275.  The  Oirard  Life 
Insurance  Company's  case  is.  however,  approved  as  resting  on  solid 
principle  by  the  court,  per  Elllo-tt,  J.,  in  Franklin  L.  Ins.  Co.  v.  Wal- 
lace. 93  Ind.  7,  11. 

"^  Mut  L.  Ins.  Co.  V.  Fort,  82  Ky.  2G0;  Ky.  L.  Rep..  Nov.  1884: 
Ids.  L.  J.,  Jan.  18S5. 

"'  Van  Norman  v.  Northwestern  Mut.  L.  Ins.  Co..  51  Minn.  57;  52 
N.  W.  Rep.  988.    See  Dutcher  v.  Brooklyn  Ins.  Co..  3  Dill.(C.  C.)  87. 

"'  Dutcher  v.  Brooklyn  Ins.  Co..  3  Dill.  (C.  C.)  87;  8  Fed.  Cas.  147; 
2  Cent.  L.  J.  153;  4  Ins.  L.  J.  812. 
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statute  the  right  to  participate  in  profits  is  ended, by  the  is- 
suance of  temporary  or  paid-up  insurance.^^®  So  the  right  to 
share  in  future  dividends  may  be  lost,  although  the  premium 
notes  are  in  the  nature  of  a  permanent  loan  to  the  policy- 
holder, to  be  paid  out  of  dividends  to  be  declared,  or  by  a 
deduction  from  the  policy  when  payable,  where  the  policy  is 
forfeited  by  the  nonpayment  of  annual  premiums  and  the  an- 
nual interest  as  stipulated.^ ^^  But  where  the  charter  required 
the  interest  on  the  deposit  notes  to  be  paid  annually  on  or  be- 
fore a  certain  day,  or  the  policy  would  be  suspended,  and  no 
liability  for  loss  existed  on  the  part  of  the  company  while 
it  was  due  and  unpaid,  it  was  held  that  profits  accrued  on  the 
policy  should  not  be  applied  to  the  interest,  so  as  to  charge  the 
company  with  liability  for  a  loss  in  sucb  case,  the  by-laws  pro- 
viding only  that  the  profits  be  calculated  annually  and  cred- 
ited to  the  members,  but  that  dividends  should  be  declared 
only  every  ten  years.-' ^^ 

§  1236.  Effect  of  Nonpayment  of  Note  upon  Bene- 
ficiary.— It  is  held  that  the  fact  that  a  policy  is  forfeit- 
ed as  stipulated  by  the  nonpayment  of  premium  notes  can- 
not be  avoided  by  one  who  has  a  beneficial  interest  in  the  pol- 
icy, by  reason  alone  of  that  circumstance.^®^  But  in  another 
case  where  tlie  annual  premium  note  was  considered  as  evi- 
dence of  a  loan,  it  was  held  that  the  company  was  obligated  to 
enforce  the  payment  of  the  annual  interest  thereon,  and  that 
the  beneficiary  could  not  be  affected  by  the  default  in  pay- 
ment of  interest  by  him  to  whom  the  loan  was  made.^*^* 

§  1237.  Deduction  of  Note  from  Loss.'^' — In  marine 
insurance  the  usual  provision  in  policies  is  that  the  amount  of 
the  note  given  for  the  premium  if  unpaid  shall  be  first  de- 

>»»  3  N.  Y.  Rev.  Stats.,  8tb  ed.,  p.  1688. 

»"  Northwestern  Mnt.  L.  Tns.  Co.  v.  Bonner,  36  Ohio  St.  51. 

"-  T»Iutual  F.  Ins.  Co.  v.  Miller  I.od.ae,  58  Md.  563. 

"'  Continental  Tns.  Co.  v.  Daly,  33  Kan.  601. 

"<  St.  Lonis  INIut.  L.  Ins.  Co.  v.  Gricsby,  10  Bush  fKy."»,  310.  See 
Patch  V.  Phcpnix  Miit.  L.  Ins.  Co.,  41  Yt.  481,  where  the  policy  was 
held  forfeited  under  nearly  the  same  facts. 

"=  See  sees.  1239,  1311,  herein. 
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ducted  from  the  loss,  and  in  sucli  case  tlie  insurers  will  be  al- 
lowed 'to  deduct  the  premium  note  whenever  liable  for  a 
loss,^^^  and  so  whether  the  note  be  given  by  the  principal  or 
his  agent.^^'''  So  in  other  than  marine  policies  the  stipulation 
frequently  is  that  the  amount  due  on  an  unpaid  premium  note 
shall  be  deducted  from  the  amount  payable,  in  which  case  it 
may  be  deducted.^ ^^  But  it  is  held  that  a  claim  for  a  partial 
loss  is  unliquidated  in  its  nature,  and  cannot  be  the  subject  of 
setoff  under  the  statute,  and  in  a  suit  upon  a  marine  policy  to 
receive  a  contributory  share  from  the  insurers  payable  to  the 
insured  on  the  adjustment  of  the  general  average  after  a  par- 
tial loss,  it  is  held  that  promissory  notes  due  from  the  insured 
cannot  be  setoff,  even  though  the  amount  due  on  the  policy 
has  been  assented  to,  provided  the  setoff  were  permitted.^^^ 
"Whenever  the  right  under  the  terms  of  the  policy  to  deduct 
an  unpaid  premium  note  exists,  the  fact  that  tlie  note  is  long 
past  due,  or  that  the  statute  of  limitations  has  run  against  it, 
will  not  prevent  the  exercise  of  the  right ;^°^  and  where  the 
contract  expressly  provides  that  the  company  shall  have  the 
right  to  deduct  premiums  or  interest,  or  any  notes  given  for 
the  premiums,  and  shall  not  be  liable  only  for  the  excess  in 
case  of  loss,  such  stipulation  does  away  with  the  necessity  of 
paying  annual  interest-bearing  premium  notes  given,  for  a 
part  of  the  annual  premium.^*^^  So  where  annual  interest- 
bearing  premium  notes  were  given,  it  was  held  a  loan,  tlie 
amount  of  which,  with  interest  due  thereon,  must  be  deducted 
from  the  amount  payable  under  the  policy,  even  though  the 
assured  had  defaulted  in  payment  of  interest  thereon. ^*^^  But 
in  another  case  where  the  facts  were  substantially  the  same,  it 

1S6  Livermore  v.  Newburyport  Ins.  Co.,  2  Mas«.  232;  Hnrllnivt  v. 
Pacific  Ins.  Co.,  2  Sum.  (C.  C.)  471;  Wlggin  v.  American  Ins.  Co.,  IS 
Pick.  1.58. 

"'  Hurlbnrt  v.  Pacific  Ins.  Co.,  2  Sum.  (C.  C.)  471. 

^^  Currier  v.  Continental  L.  Ins.  Co.,  31  Mo.  App.  40)7:  Van  Nor- 
man V,  Nortliwestern  Mut.  L.  Ins.  Co.,  51  Minn.  57;  52  N.  W.  Ifep. 
988. 

"»  Diehl  V.  General  Mut.  Ins.  Co..  1  Sand.  (N.  Y.)  257. 

■">  Alexander  v.  Continental  Ins.  Co.,  67  Wis.  422:  30  N.  W.  Rep. 
727. 

-'"  Olide  v.  Northwestern  Tj.  Ins.  Co..  40  Iowa,  .^57. 

""^  St.  Louis  Mut.  L.  Ins.  Co.  v.  Grigsby,  10  Bush  (Ky.),  310, 
Joyce,  Vol.  II.— SJ 
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was  held  tliat  nonpayment  of  the  interest  forfeited  the  pol- 

§  1238.  Counterclaim  on  If ote  of  Owner  of  Vessel  In- 
45ured  for  Benefit  of  Mortgag-ee. — If  shipowners  insure 
the  vessel  for  the  benefit  of  the  mortgagee,  a  valid  counter- 
claim exists  in  favor  of  the  insurer  to  the  extent  of  the  amount 
of  a  premium  note  due  it  from  the  owners  of  the  vessel  at  the 
time  of  action  brought,  although  it  is  not  on  the  policy  sued 
on  in  said  action.^*^* 

§   1239.     Amount  of   Recovery  on  Premium  Notes. — 

Where  premiums  have  been  paid  for  risks  at  time  of  insurance, 
they  cannot  be  deducted  from  the  premium  uote;^*^^  nor  is  the 
insured  entitled  to  any  deduction  from  the  premium  note  or 
assessments  thereon  because  the  charter  of  the  company  ex- 
pires before  the  expiration  of  the  policy,  as  this  still  continues 
in  force.^^^  But  the  premiums  earned  against  the  insured 
while  a  note  for  the  security  of  dealers  is  running  should  be 
deducted  on  his  paying  the  amount  of  such  premiums,  and  he 
is  not  liable  for  such  premiums  in  addition  to  the  amount  of 
his  subscription  note.^°^  And  in  case  of  a  deposit  note,  it 
may  be  reduced  by  the  amount  of  all  previous  assessments 
without  interest  where  the  said  note  has  become  due  by  reason 
of  default  in  nonpayment  of  assessments. ^*^^  Such  being  the 
-contract,  the  maker  of  a  note  for  the  security  of  dealers  in  a 
mutual  company  is  entitled  to  have  credited  thereon  not  only 
premiums  on  his  own  insurances,  but  premiums  on  policies  of 
■others  whom  he  has  induced  to  insure,  and  such  transaction 
•  cannot  be  questioned  by  the  company  or  its  creditors.^*^^ 
Another  question  is,  however,  involved  in  such  cases,  since  as 

««'  Patch  V.  Phoenix  Mut.  L.  Ins.  Co.,  44  Vt.  481. 
^*  Murray  v.  Great  Western  Ins.  Co.,  72  Hnn  (N.  Y.),  282;  55  N.  Y. 
•St.  Hep.  74S;  affirmed" without  opinion,  147  N.  Y.  711. 
'<"  ITo-u-ard  v.  Hinckley  etc.  Iron  Co.,  64  Me.  93, 
*»«  Huntley  v.  Beecher,  ?.0  Barb.  (N.  Y.)  5S0. 
*^  ^Merchants'  INIut.  Ins.  Co.  v.  Leeds.  1  Sand.  (N.  Y.)  183. 
^  Bancs  V.  BaJley,  37  Barb.  (N.  Y.)    630;  Bangs  v.  Mcintosh.  23 
Barb.  (N.  Y.')  591. 
^»  Emmctt  v.  Reed,  4  Sand.  (N.  Y.)  220;  affirmed,  8  N.  Y.  312. 
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between  tlie  immediate  parties  to  a  note  tlie  consideration  may 
be  inquired  into,  and  tliis  may  be  only  so  much  of 
the  i>remium  as  is  actually  earned,  and  the  latter  is  the 
amount  actually  due;  therefore,  whether  there  should  be 
a  return  premium,  and  the  right  of  the  insured  to  have  such 
returned  premium  deducted  from  the  amount  of  the  note, 
are  important,  and  it  is  held  that  the  indorser  in  a  suit 
on  a  premium  note  is  entitled  to  have  the  return  premium  ap- 
plied to  its  reduction.2i°  So  the  maker  of  a  premium  note 
given  to  a  mutual  insurance  company  for  the  nominal  pre- 
mium upon  an  open  policy  executed  to  cover  sucih  risks  as 
may  be  afterward  indorsed  thereon  is  liable  to  the  company, 
or  to  a  receiver  of  its  effects,  on  such  note  only  to  the  amount 
of  the  actual  premiums  upon  risks  assumed  by  the  company 
and  indorsed  on  the  policy.^" 

"•  Phoenix  Ins.  Co.  v.  Fiquet,  7  Johns.  (N.  Y.)  384. 
»"  Lawrence  v.  McCready,  6  Bosw.  (N.  Y.)  329;  El  well  v.  Crocker, 
4  Bosw.  (N.  Y.)  22. 
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§  1276.    Restoration  to  membership:  Reinstatement:  Revival. 

§  1277.    Reinstatement  by  way  of  waiver  and  not  as  new  contract: 

Creditors'  rights. 
§  1278.    To  whom  dues  and  assessments  payable. 
§  1279.    Mode  of  remittance. 

§  1280.    Tender  of  assessments:  Frequency  of  tender. 
§  1281.    Assessments  and  dues— Death  before  time  specified  for  pay- 
ment expires:  Loss  after  suspension. 
§  1282.    Death  of  member  during  suspension  of  lodge. 
§  1283.    Death  while  dues  in  arrears. 
§  1284.    Payment  assessment  after  loss. 
§  1285.    Right  to  have  assessment  made. 

§  1286.    No  authority  to  receive  less  than  amount  of  assessment  due. 
§  1287.    Assessments  and  dues:  Safety  fund:  Reserve  fund. 
§  1288.    Refusal  to  pay  assessments:  Right  to  have  fund  distributed. 
§  1289.    Application  or  appropriation  of  fund  by  society  or  lodge. 
§  1290.    Necessity  for  assessment  must  exist. 
§  1291.    Prescribed  mode  must  be  followed  in  levying  assessment. 
§  1292.    Who  empowered  to  levy  assessments. 

§  1293.     Notice  of  intention  to  assess  not  necessary  for  director's  reg- 
ular meeting. 

§  1294.    Power  of  directors  to  assess  cannot  be  delegated. 

§  1295.    "When  power  to  assess  may  be  delegated— Exceptions  to  rule. 

§  1296.    Assessment  by  illegally  elected  board. 

§  1297.    Intentional  omission  of  members. 

§  1298.    Assessments  where  risks  are  classified. 

§  1299.    Assessment  invalid  of  certificate  changed  to  life  policy  with 
regular  premiums. 

I  1300.    When  assessment  may  be  made. 

§  1301.    Assessment  to     pay'  unearned  premium. 

§  1302.    Slight    errors    do  not    invalidate,  material  errors  or  omis- 
sions do. 

§  1303.    Second  assessment  of  note. 

§  1304.    Assessment  new  policy  substituted  for  old  one  through  fraud. 

§  1305.    Levying  assessment:  The  amount:  Inequality. 

§  1306.    Examination  and  allowance  of  claims. 

§  1307.    What  may  be  included. 

§  1308.    What  need  not  and  may  not  be  included. 

§  ]309.    Anticipated  losses. 

§  1310.    Regularity  of  assessment  must  be  affirmatively  shown— Alle- 
gation and  proof:  Evidence. 

§  1311.    Defenses  to  actions:  Assessments:  Premium   notes. 

§  1312.    Statute  of  limitations:  Assessments. 

§  1245.  Assessment  Defined — Consideration.— An  as- 
sessment is  a  sum  specificallv  levied  in  mutual  benefit  insur- 
ances upon  a  fixed  and  definite  plan  within  the  limit  of  the 
company's  or  society's  fundamental  law  of  organization  to  pay 
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losses,  or  losses  and  expenses  incurred.  They  are  to  a  certain  de- 
gTee,  substantially  tlie  equivalent  of  premiums,  and  form  the 
pecuniary  consideration  of  the  contractj^  that  is,  a  promise  to 
pay  duly  authorized  assessments  on  call  is  a  consideration  of  a 
member's  insm-ance  benefits  as  a  member.^  A  periodical  pay- 
ment of  a  certain  sum  stipulated  for  under  a  certificate  is  not 
an  assessment  within  a  statute  specifying  what  the  notice  of 
an  assessment  shall  contain.^ 

§  1246.  Assessments — Generally. — The  plan  of  organ- 
ization of  mutual  insui'anoe  companies  or  societies  may,  •  and 
does  necessarily,  affect  the  character  of  the  assessment  as  well 
as  its  amount.  Such  plan  may  provide  that  the  members  shall 
rsceive  no  money  as  profits  or  dividends,  or  that  the  money 
collected  shall  be  applied  only  to  the  payment  of  death  ben- 
efits; or  it  may  provide  a  guaranty  fund  or  reserve  fund  for 
che  payment  of  losses.  The  society  may  agree  to  levy  an  as- 
sessment of  a  certain  sum  upon  each  member  to  pay  a  death 
claim,  or  to  pay  a  certain  sum  upon  death,  or  as  many  dollars 
as  there  are  members  or  as  are  collected,  or  the  charter  may 
only  authorize  an  assessment  to  pay  losses,  or  the  company 
may  be  vested  with  a  discretion  to  hold  the  reserve  fund  and 
levy  an  assessment  for  losses,  or  to  use  part  or  all  of  such  fund 
therefor.*     Again,  there  are  other    plans  which    have    been 

*  "The  ascertainment  and  declaration  of  death  losses  is  left  to  the 
members  of  the  association,  and  their  action  in  that  behalf  is  linown 
as  an  assessment":  Ellerbe  v.  Barney,  119  Mo.  632,  641,  per  Martin, 
J.:  23  Ins.  L.  J.  356;  25  S.  W.  Rep.  384.  See  Commonwealth  v.  Weth- 
erbee.  105  Mass.  149,  per  Gray,  J.;  State  ex  rel.  v.  Monitor  F.  Assn., 
42  Ohio  St.  555,  565. 

*  Ellerbe  v,  Barney,  119  Mo.  632;  23  Ins.  L,  J.  356;  25  S.  W.  Rep. 
384. 

»  Smith  V.  Bown,  75  Hun  (N.  Y.),  231;  58  N.  Y.  St.  Rep.  605,  under 
Laws  N.  Y.  1883,  c.  175. 

*  See  In  re  Solidante  Mut.  B.  Assn..  68  Cal.  392;  State  v.  Monitor 
F.  Assn.,  42  Ohio  St.  555;  Thomas  v.  Whallom,  31  Barb.  (N.  Y.)  172; 
Wadsworth  v.  Jewelers'  &  Tradesmen's  Co.,  132  N.  Y.  540;  Bersch  v. 
Sinissippi  Ins.  Co.,  82  Ind.  64;  State  v.  Banljers'  etc.  Assn.,  23  Kan. 
499;  Mygatt  v.  New  York  Prot.  Ins.  Co..  21  N.  Y.  52;  Crossman  v. 
INIassaohusetts  B.  Assn..  143  Mass.  435;  9  N.  E.  Rep.  753;  Rosenber- 
?er  V.  Washinston  F.  Ins.  Co.,  87  Pa.  St.  207;  Union  Ins.  Co.  v.  Hoge, 
21  How.  (U.  S.)  35. 
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noted  heretofore,^  so  that  it  is  cleai'ly  apparent  that  the 
amounts  and  times  of  payments  of  assessments  must  vary,  in 
that  they  must  depend  largely  upon  the  particular  plan  or 
scheme  contemplated  by  the  fundamental  law  of  the  company 
or  society,  and  they  are  in  fact  a  mutual  contribution  for  the 
pm-pose  specified  in  the  fundamental  law. 

§  1247.  Distinction  between  Premiums  and  Assess- 
ments.— A  distinction  has  been  made  between  a  preiuiuni  and 
assessment.  Thus,  an  annual  deposit  of  a  definite  sum  in  lieu 
of  an  assessment,  based  upon  the  mortality  tables,  the  certifi- 
cate being  subject  to  forfeiture  unless  said  amount  be  paid  in 
advance  each  year,  and  which  sum  is  ascertained  without  ref- 
erence to  assessments  for  actual  losses  and  expenses  during  the 
year,  is  declared  to  be  a  premium  or  price  for  assuming  the 
risk,  and  not  an  assessment  to  pay  losses  and  expenses  as  they 
may  arise.  And  a  by-law  of  a  society  w^hich  provides  for  such 
annual  deposit  instead  of  an  assessment  for  which  the  chai'ter 
only  provides,  and  which  is  to  be  made  specifically  in  accord- 
ance therewith,  is  held  ultra  vires  and  void.®  Again,  where 
the  certificate  of  a  co-operative  assessment  insurance  com- 
pany, in  conformity  with  the  by-laws,  provides  for  the  pay- 
ment of  a  specified  sum,  and  a  further  bi-monthly  payment 
of  a  certain  sum,  such  periodical  sum  is  not  an  assessment, 
even  though  so  denominated,  but  is  to  all  intents  and  purposes 
a  bi-monthly  premium,  subject  to  no  change  of  amount  or 
date  of  payment  during  the  continuance  of  the  membership, 
and  is  uuafi^ected  by  death  losses,  or  other  vicissitudes  of  busd- 
ness,  but  is  a  certain  sum  w^hich  the  defendant  has  contracted 
to  pay  on  the  issuance  of  the  certificate,  and  is  not  within  the 
purview  of  a  statute  requiring  what  the  notice  of  an  assess- 
ment shall  state.''^ 

§   1248.     Membership   Fees  and  Dues — Generally. — Tn 

mutual  benefit  associations,  if  the  payment  of  a  specified  simi 

'  Section  843  herein. 

"  Staten  ex  rel.  v.  Monitor  F.  Assn..  42  Ohio  St.  555. 

'  Smith  V.  Brown.  75  Hun  (N.  Y.),  231:  27  N.  Y.  Stipp.  11.  nnder 
New  York  stntnte  concerning  requirements  of  assessment  uoticcsr 
T^ws  1S83,  c.  175. 
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kuovvu  as  a  membership  fee  is  conditioned  to  be  paid  in  ad- 
vance, and  tlie  certificate  is  not  to  be  in  force  until  tlie 
same  is  paid,  such  stipulation  is  a  condition  precedent,  which 
must  be  observed,**  and  it  is  held  that  such  provision  cannot  be 
waived  by  an  agent  of  the  company.^  And  the  contract 
sometimes  provides  not  only  for  the  payment  of  such  member- 
ship fee  and  for  voluntary  assessments,  but  also  for  the  pay- 
ment of  a  certain  stated  sum  at  specified  times  for  expenses, 
such  as  quaiterly,  semi-annual,  or  annual  dues.  In  cases 
where  the  society  is  of  the  kind  ha^v-ing  supreme  and  subordi- 
nate lodges,  and  the  member  is  obligated  to  contribute  to  the 
support  of  the  lower  lodge  in  certain  sums  payable  at  specified 
times,  such  amounts  so  to  be  paid  are  designated  as  dues. 
These  differ  from  the  mortuary  assessments  levded  by  the 
higher  lodge,  and  from  dues  for  insurance  purposes,  which 
may  be  payable  to  the  supreme  lodge. ^°  And  in  some  cases, 
instead  of  what  are  known  as  membership  fees,  each  person 
becoming  a  member  may  be  required  to  pay  what  is  desig- 
nated as  a  "first  assessment";  ^^  so  that  membership  fees,  dues, 
and  assessments  may  all  be  important  factors  in  determining 
the  right  to  membership  and  its  continuance.  If  credit  is 
given  for  the  membership  fee,  as  where  a,  note  is  taken  there- 
for, the  question  of  forfeiture  may  depend  upon  whether  or 
not  the  policy  or  certificate  provides  for  forfeiture  or  suspen- 
sion for  nonpayment  of  the  note  at  its  maturity;  if  it  so  pro- 
vides, there  is  a  forfeiture  or  suspension  according  to  the  tei-ms 
of  the  stipulation,  otherwise  not. 

§   1249.      Validity  of  Provisions  as  to  Assessments. — 

The  parties  to  a  contract  of  insurance  in  a  mutual  com- 
pany  may   validly  stipulate   that   the   policy   shall    be   for- 

«  Ormond  v.  Fidelity  L.  Assn..  96  N.  C.  158. 

»  Ormond  v.  Fidelity-  L.  Assn.,  96  N.  C.  158. 

"  See  further  on  this  subject,  sec.  407.  herein. 

"  Wadsworth  v.  .Jewelers'  &  Tradesmen's  Co.,  132  N.  Y.  540;  42 
N.  Y.  St.  Rep.  765;  29  N.  E.  Kep.  1104.  afflrming:  31  N.  Y.  St.  Kep. 
185.  "It  also  nppears  that  the  deceased  was  one  of  the  charter  mem- 
bers, and  paid  with  his  associates  what  was  termed  a  'first  assess- 
ment.' in  addition  to  the  fixed  dues  for  admission.  If  they  thus  vol- 
antarily  created  a  small  death  fund  in  advajace,  it  is  probable  that 
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feited  for  nonpayment  at  or  within  a  specified  time  of 
assessments  on  premium  note,  and  such  provision  is  bind- 
ing ;^^  and  the  same  is  true  in  regard  to  conditions  whereby 
the  policy  is  made  void  or  the  risk  suspended  for  nonpayment 
of  dues  or  assessments,  as  in  like  cases  of  provisions  for  forfei- 
ture for  nonpayment  of  premiums,  and  as  to  such  provisions, 
in  so  far  as  they  are  lawful  and  not  against  public  policy,  the 
courts  cannot  interfere,^^  and  such  provisions  are  as  effectual, 
when  included  in  an  application  which  is  made  part  of  the  pol- 
icy, as  if  contained  in  the  policy  itself  ;^^  and  the  rule  would 
obtain  as  to  similar  provisions  contained  in  any  part  of  the 
contract,  as  in  case  of  the  charter  and  by-laws. 

§   1250.     Assessment  Premiiiin,  etc., Notes — Generally. 

Unless  the  charter,  by-laws,  or  note  otherwise  provide,  pre- 
mium notes  given  to  a  mutual  fire  insurance  company  are  li- 
able to  assessments  for  losses  during  the  whole  period  for 
which  the  member  was  insured  ;^^  but  the  power  to  make  as- 
sessments must  be  limited  by  the  amount  of  losses  sustained 
and  unpaid  at  the  time  of  levying  the  assessment,^ ^  and  the 
assessment  must  be  legally  made,^'''  Although  interest-bear- 
ing notes  may  not  be  assessable  in  the  first  instance,  yet  they 
may  be  assessable  under  the  by-laws  after  other  collectible  as- 
sessments have  been  paid  in,  equal  to  the  interest  payable  and 

they  (lid  so  In  view  of  the  contingency  that  a  death  claim  mijrht  arise 
while  the  company  was  too  weak  to  meet  it  in  the  usual  course  of 
its  business":    Id.  543.  544. 

"  Beadle  v.  Chenanji:o  Co.  Mut.  Ins.  Co..  3  Hill  (N.  Y.),  16.  In  this 
case  the  provision  was  "in  case  the  insured  shall  neglect  to  pay  any 
assessment,  the  insurance  sliall  be  void." 

"  See  Madeira  v.  Merchants'  Exch.  ]Mut.  etc.  Co..  16  Fed.  Rer).  740; 
Ewald  V.  Northwestern  Mut.  L.  Ins.  Co..  60  Wis.  431,  See,  also,  sees. 
1100.  1205,  1220,  heroin. 

"  Mandejxo  t.  Centennial  Mut.  L.  Assn..  64  Iowa,  134;  19  Ins.  L.  J. 
660;  17  N.  W.  Rep.  656.  In  this  case  the  provision  was  that  a  fail- 
ure to  pay  dues  or  assessments  should  avoid  tbe  policy. 

'=  New  Hampshire  etc.  Ins.  Co.  v.  Rand,  24  N.  H.  (4  Fost.)  428. 

"■•  Sinissippi  Ins.  Co.  v.  Taft,  26  Ind.  240;  Sinissippi  Ins.  Co.  v.  Far- 
ris.  26  Ind.  342;  Insurance  Co.  v.  .Tarvis.  22  Conn.  133. 

"  Insurance  Co.  v.  Jarvis,  22  Conn.  133. 
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to  be  paid  for  a  specified  period.^ ^  A  member  of  a  mutual 
company  can  only  be  assessed  to  the  remaining  face  value  of 
a  premium  note  wliere  he  has  partly  paid  the  principal.-^* 
Deposit  notes  must  be  assessed  in  the  usual  way  when  under 
the  by-laws  they  are  not  considered  as  absolute  funds,  but  as 
assessable  notes,^*^  So,  if  the  by-laws  provide  that  those  giving 
advance  notes  shall  become  members,  and  the  directors  may, 
if  they  deem  best  for  the  company's  interest,  surrender  any 
and  all  advance  notes,  and  a  note  is  given  subject  to  assess- 
ments at  a  certain  per  cent  with  all  other  advance  notes,  it 
is  held  that  all  uncanceled  advance  notes  are  subject  to 
assessment,  even  to  the  full  amount  if  necessary.^^  In  all 
cases,  however,  involving  the  right  to  assess  premium  notes  the 
terms  of  the  particular  contract  and  the  character  of  the  note 
must  govern.^^ 

§   1251.     Who  liiable  to  Assessments — What  Members. 

Only  members  or  those  who  have  assumed  a  contract  obliga- 
tion to  pay  assessments  are  liable  therefor. ^^  But  the  con- 
tract whereby  the  membership  exists  must  be  completed  be- 
fore a  liability  to  pay  assessments  can  exist;  the  fact  that  an 
application  only  is  made  and  the  policy  never  accepted  can- 
not render  one  liable,  as  a  member,  to  assessments.^*  All  per- 
sons who  are  members  are  equally  liable,  and  the  directors 
have  no  right  to  consider  the  length  of  time  the  membership 
has  existed  ;2^  but  only  those  who  belong  to  a  certain  class 

»  Crawford  v.  Susqu'ehanna  Mut,  F.  Ins.  Go.  (Pa.  1888),  11  Cent. 
Rep.  6.53:  12  Atl.  Rep.  844. 

"  Davis  V.  Oshkosh  Upholstery  Co.,  82  Wis.  488;  52  N.  W.  Rep.  771; 
distinsuishing  Komian  v.  Ruudle,  81  Wis.  212;  51  N.  W.  Rep.  426. 

"  Citizens'  etc.  Ins.  Co.  v.  Lortwell,  10  Allen  (Mass.),  110. 

"  Maine  etc.  Ins.  Co.  v.  Swanton,  49  Me.  448. 

"  See  chap.  xxxi.  herein,  and  sections  under  this  chapter. 

»•  See  Philbrook  v.  New  England  Ins.  Co.,  37  Me.  137;  McDonald 
V.  Rops-Lewin,  29  Hun  (N.  Y.),  87.  per  Hardin,  J.;  Commonwealth  v. 
Massachusetts  Mut.  lus.  Co.,  112  Mass.  110;  Tolford  v.  Church.  66 
Mich.  431;  33  N.  W.  Rep.  913.  See,  also,  subsequent  cases  under  this 
and  the  following  section. 

"  Real  Estate  Mut.  F.  Ins.  Co.  v.  Roessle,  1  Gray  (Mass.),  336. 

»  Herkimer  Ins.  Co.  v.  Fuller.  14  Barb.  (N.  Y.)  373:  7  How.  Pr.  CN. 
Y.)  210;  Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662.    See  Marblehead 
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can  be  assessed  in  tliat  class  to  whicli  they  belong  where  thero 
are  separate  classes.-*^  So  members  of  a  corporation  existing 
in  one  state  may  not  be  made  liable  under  a  by-law  to  pay  as- 
sessments levied  by  a  supreme  lodge  incorporated  in  another 
state,  since  it  is  not  competent  for  a  domestic  corporation  to 
subject  its  members  in  this  way  to  a  foreign  authority.^'^  If 
the  act  of  incorporation  of  mutual  fire  companies  is  to  take  ef- 
fect when  accepted  by  the  members  of  all  the  corporations  to 
which  it  relates,  no  member  is  bound  thereby  who  does  not 
expressly  assent  tliereto.^*  Again,  if  the  charter  provides 
that  no  benefits  shall  be  paid  to  one  who  has  ce-ased  to  be  a 
member,  and  that  deaths  shall  be  reported  by  trustees,  their 
report  is  not  conclusive  as  to  the  fact  of  memberships.^^  No 
distinction  as  to  the  age  of  the  policies  should  be  made  where 
the  assessment  is  to  be  levied  in  proportion  to  deposits  and  pre- 
miums.^*^  Unless  so  provided  in  the  contract,  a  mutual  as- 
sessment company  has  no  power  to  charge  a  member  with  an 
assessment  made  before  he  became  a  member,  or  to  assess 
members  for  prior  losses,  and  no  forfeiture  can  be  based  upon 
such  invalid  assessment ;^^  and  the  same  rule  applies  where  one 
has  ceased  to  be  a  member.^^  jf  ^11  the  members  are  assessed 
for  losses  and  expenses  accrued  before  some  of  them  became 
members,  the  assessment  is  void  as  to  the  latter,  but  valid  as 
to  the  others.^^ 

Mut.  F.  Ins.  Co.  V.  Hayward,  3  Gray  (Mass.),  208;  People's  Equitable 
Mut.  F.  Ins.  Co.  V.  Artliur,  7  Gray  (Mass.),  267. 

="  Allen  v.  Winne,  15  Wis.  113;  Miller  v.  Georgia  Masonic  Mut.  L. 
Ins.  Co.,  .57  Ga.  221;  Kelly  v.  Troy  Ins.  Co.,  3  Wis.  254.  But  see  sec. 
1298,    herein. 

"  State  ex.  rel.  Miller,  G6  Iowa,  26;  Lampshire  v.  Grand  Lodge  A.  O. 
U.  W.,  47  Mich.  429. 

»  Hamilton  Mut.  Ins.  Co.  v.  Hobart,  2  Gray  (Mass.),  543. 

»  Dillingham  v.  New  York  Cotton  Bxch.,  49  Fed.  Kep.  719. 

«»  Commonwealth  v.  Massachusetts  Mut.  etc.  Ins.  Co.,  112  MoiSS. 

116. 

"  Evarts  v.  United  States  Mut.  Ace.  Assn.,  61  Hun  (N.  Y.),  624;  40 
N.  Y.  St.  Hep.  84S;  16  N.  Y.  Supp.  27;  Iloswell  v.  Equitable  Aid  Union. 
13  Fed.  Kep.  840;  Commonwealth  v.  Mechanics'  Mut.  Ins,  Co.,  112 
Mass.  192. 

"  Mutual  B.  L.  Ins.  Co.  v.  Jarvis.  22  Conn.  133. 

»"  Roswell  V.  Equitable  Aid  Union.  13  Fed.  Rep.  840;  Long  Pond 
Mut.  F.  Ins.  Co.  V.  Houghton,  6  Gray  (Mass.),  77.    • 
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§  1252.  Who  Liable  to  Assessment — Mortgagee — As- 
signee.— -If  a  mortgagee  is  under  the  by-laws,  to  be  liable 
for  assessments  provided  the  original  insured,  the  mortgagor, 
shall  not  pay  the  same  on  demand,  a  failure  of  the  mortgag- 
or to  pay  the  assessment  cannot  affect  the  mortgagee's  right  to 
recover.^*  An  assignee  is  not  liable  to  assessments  where  he 
has  not  agreed  to  become  a  member,  and  is  under  no  contract 
to  assume  the  liabilities  of  the  assignor  to  the  company  or  to 
pay  assessments.'''^  And  although  the  policy  stipulates  that 
in  case  of  assignment  the  assigiiee  shall  be  responsible  for 
the  unpaid  premium,  no  recovery  can  be  had  against  the  as- 
signee therefor.^^  But  where  the  assignee  promises  to  pay 
all  future  assessments,  this  is  a  new  oontract.^^ 

§  1253.  Liability  of  Member — Generally. — The  liabil- 
ity of  members  to  assessment  must  depend  upon  the  con- 
tract provisions,^^  and  also  upon  such  statutes  as  are  appli- 
cable.^^ If  tlie  charter  provides  that  a  member  shall  be  liable 
for  losses  in  proportion  to  the  amount  of  his  premium  note. 
he  may  be  compelled  to  pay  such  part  of  all  losses  as  his  pre- 
mium note  bears  to  the  whole  amount  of  premium  notes  which 
are  collectible  and  legally  assessable,  and  not  the  whole 
amount  of  the  notes  irrespective  of  the  fact  whether  they  are 
collectible  or  not.***  The  liability  to  pay,  however,  may  under 
the  contract  be  optional  with  the  member,  in  which  case  no 
action  will  lie  against  him  for  the  amount  of  the  assessment, 
for  it  is  not  then  a  debt;  in  such  case  he  may  of  his  own  voli- 
tion or  negligence  terminate  the  contract.  But  a  member  may 
so  stipulate  to  pay  assessments  as  that  upon  failure  to  fulfill 

"  Francis  v,  Butler  Mut.  F.  Ins.  Co.,  7  R.  I.  159.  See  sees.  1153, 
11.58.  herein. 

'^  Cummings  v.  Hildreth,  117  Mass.  309;  Commonwealth  v.  Massa- 
chusetts Muit  Ins.  Co.,  112  Mass.  116;  Brannim  v.  Mercer  Co.  Ins. 
Co.,  28  N.  J.  92;  New  Hampshire  etc.  Ins.  Co.  v.  Hunt,  80  N.  H.  219. 

'»  Washington  Ins.  Co.  v.  Grant,  2  Pa.  L.  .1.  308. 

"  Foster  v.  Equitable  Mut.  Ins.  Co.,  2  Gray  (Mass.).  216. 

**  See  sec.  S4S,  herein.  That  charter  and  by-laws  are  part  of  con- 
tract, see  sec.  188.  herein. 

"  Commonwealth  v.  Massachusetts  F.  Ins.  Co.,  112  Mass.  116,  per 
Wells.  J.    See,  also,  sec.  194,  herein. 

*°  Bangs  V.  Gray,  12  N.  Y.  (2  Kern.)  477. 
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such  obligation  an  action  \\ill  lie  against  him  to  recover  the 
same.*^  If  the  liability  to  levy  assessments  is  absolute,  an  in- 
vestigation by  trustees  as  to  whether  the  deceased  had 
ceased  to  be  a  member  is  not  conclusive,  and  an  as- 
sessment may  be  levied  upon  the  death  of  a  member 
to  provide  for  death  benefits.  In  a  case  on  this  point 
the  light  to  such  benefits  depended  upon  the  continua- 
tion of  membership)  in  a  cotton  exchange,  and  it  was 
held  that  the  fact  that  the  share  was  hypothecated  was  not 
neccssai-ily  such  a  sale  thereof  as  would  terminate  the  meiiv 
bership;'*^  and  it  is  held  that  a  party  who  accepts  the  policy 
cannot  escape  liability  to  an  assessment  on  the  ground  that  he 
is  ignorant  of  its  provisions.*^  But  an  assessment  must  be  le- 
gally made,  or  it  is  not  collectible.** 

§  1254.  Nonpayment  of  Assessment  Due  after  Date 
of  Accident  Insured  against. — Where  a  member  is  insured  in 
a  benefit  society  against  personal  bodily  injunes  and  against 
death  resulting  from  such  injuries  within  ninety  days  from 
the  date  of  the  accident,  the  liability  of  the  company  is  fixed 
from  tlie  date  of  the  accident,  and  the  company  will  not  be  re- 
lieved from  liability  by  reason  of  the  fact  that  assured  ceased 
to  be  a  member  on  account  of  a  failure  to  pay  a  certain  assess- 
ment falling  due  after  the  date  of  the  accident.*^ 

§  1255.  Liability  to  Assessments — Agreement  or  Pro- 
visions Contrary  to  Statute. — It  is  held  that  where  one 
insured  in  a  mutual  insurance  company  is  liable  under  the 

*^  McDonald  v.  Ross-Lewin,  29  Hun  (N.  Y.),  87,  per  the  court;  Tol- 
ford  V.  Church.  66  Mieh.  431;  33  N.  W.  Rep.  913;  In  re  Protection  L. 
Ins.  Co.,  9  Biss.  (U.  S.)  188;  State  v.  Monitor  F.  Assn..  42  Ohio  St. 
555;  Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662;  Ancient  O.  U.  W.  v. 
Moore  (Ky.),  9  Ins.  L.  J.  539;  Farmers'  etc.  Ins.  Co.  v.  Chase,  56  N. 
H.  .341. 

*=  Dillingham  v.  New  York  Cotton  Exch.  (U.  S.  C.  C.  1892),  49  Fed. 
Rep.  710. 

"  Morrisson  v.  Insurance  Co.,  60  Tex.  353.  See  sec.  1311  as  to  de- 
fenses. 

"  See  sees.  1290-1297.  herein. 

"  Biirkhpiser  v.  Mutual  Aoc.  Assn.,  10  U.  S.  C.  C.  A.  94;  61  Fed. 
Rep.  816;  26  L.  R.  Anuot.  112. 
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statute  of  its  inoorporation  to  pay  iiis  proportion  of  such  as- 
sessments as  shall  be  suiHcient  to  meet  all  of  the  company'! 
losses  and  liabilities,  he  cannot  limit  such  liability  by  any  ar- 
rangements entered  into  with  the  company,  nor  can  his  liabil- 
ity be  lessened  by  any  provisions  in  the  articles  of  associa- 
tion.'*® But  in  another  case  it  is  held  that  a  general  under- 
standing among  all  the  members  should  govern  as  to  the  ex- 
tent of  liability  for  assessments.^^ 

§  1256.  Liability — Prior  and  Subsequent  Losses — Lia- 
bility after  Loss,  Forfeiture  or  Suspension. — As  a  gen- 
eral rule,  a  member  is  not,  in  the  absence  of  a  contract  stip- 
ulation or  by-laws  to  the  contrary,  liable  for  losses  incurred 
prior  to  issuing  his  policy. "^^  Yet  the  contract  may  be 
such  that  a  member  will  be  liable  to  assessments  for  losses 
accruing  prior  to  his  membership,  or  after  suspension  or  for- 
feiture of  the  policy,  or  after  loss;*^  so  that  a  member  may  be 
liable  for  all  lawful  assessments  upon  his  premium  note  for 
the  full  time  of  the  policy,  as  well  before  as  after  loss.^°  So 
a  party  who  is  under  the  charter  a  member  during  the  term 
specified  in  the  policy  may  be  liable  to  assessment  during  such 
term,  even  after  a  lose,^^  until  the  policy  or  certificate  is  sur- 
rendered,^^ and  the  provisions  of  the  application  and  by-laws 
may  be  such  that  the  company  may  elect  to  continue  the  mem- 
bership even  after  default  in  payment  of  assessments  or  dues, 
and  hold  the  member  liable  for  assessments  subsequently 
thereto  and  until  notice  of  withdrawal  of  the  member.^^     So 

*•  Russell  V.  Berry,  51  Micb.  2S7. 

"  Macklure  v.  Bacon,  57  Mich.  334  (one  jndgre  dissenting). 

«  Capital  City  Mut.  F.  Ins.  Co.  v.  Boggs,  172  Pa.  St.  91;  33  All.  Rep. 
349;  Fire  Ins.  Co.  v.  Hartsiorne,  90  Pa.  St.  465;  Detroit  Mfrs.  Mut.  F. 
Ins.  Co.  V.  Merrill,  101  Mich.  393;  59  N.  W.  Rep.  661. 

«  Susquehanna  Mut.  F.  Ins.  Co.  v,  Leavy,  136  Pa.  St.  499;  20  At!. 
Rep.  .502.  505;  Susquehanna  Mut.  F.  Ins.  Co.  v,  Stauffer,  125  Pa.  St. 
416;  17  Atl.  Rep.  471,  and  cases  following. 

"*  Swainscot  Machine   Co.  v.  Partridge,  25  N.  H.  309. 

"  Boot  &  Shoe  Ins.  Co.  v.  Melrose  Soc.  117  Mass.  199;  Philbroolv  v. 
New  England  Mut.  Ins.  Co.,  37  Me.  137;  New  Hampshire  Ins.  Co.  v. 
Rand,  24  N.  H.  428. 

«  Tliropp  V.  Susquehanna  Mut.  F.  Ins.  Co.  (Pa.  1889),  17  Atl.  Rep. 
473.    See,  also,  sec.  1260.  herein. 

"  Balier  v.  New  Yorli  State  Mut.  B.  Assn.,  27  N.  Y.  Weeli.  Dig.  91. 
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tlie  member  may  under  the  by-laws  be  liable  for  assessments 
for  losses  occurring  prior  to  the  issue  of  the  policy.^^  But  in 
the  absence  of  some  provision -therefor  in  the  contract,  a  mu- 
tual accident  company  cannot  assess  a  member  for  losses  aris- 
ing prior  to  his  membership.^^  So  an  assessment  levied  upon 
a  premium  note  of  a  member  of  a  mutua»l  fire  insur- 
ance company  is  voidable  by  him  where  such  assessment 
is  for  losses  incurred  at  a  time  when  he  was  not  a 
member  of  the  company  ;^^  nor  can  money  deposited  by 
a  member  in  advance  to  meet  certain  assessments  be  used 
by  the  company  to  pay  such  prior  loss'es,^'^  and  a  mem- 
ber may  be  liable  for  losses  during  suspension  of  the 
risk  for  nonpayment  of  assessments.^^  And  it  is  held  that 
the  assured  may  be  liable  for  assessments  even  after  forfeiture 
for  breach  of  conditions  for  losses  accruing  while  the  policy 
was  in  force,  for  he  is  liable  to  contribute  to  all  losses  while 
the  policy  is  in  force  where  the  condition  so  stipulates,^^  and 
where  the  loss  has  occurred  during  membership,  it  has  been 
held  that  the  assessment  may  be  levied  even  nine  years  after 
the  policy  has  expired.^*^  But  it  is  decided  that  alienation 
avoids  the  contract,  determines  the  mutuality,  and  ends  the 
liability  of  the  assured  to  assessments  thereafter;  as  where  the 
insured,  sold  the  insured  property.^^  But  a  suspended  mem- 
ber of  an  Odd  Fellows'  lodge  is  liable  for  all  dues  aceruing 
after  his  suspension  if  the  by-laws  so  provide,  and  the  by- 

"  Siu-quelianna  Mut.  F.  Ins.  Co.  v.  Stauffer,  125  Pa.  St.  416;  17  Atl. 
Rep.  471. 

'=  Eoswell  V.  Equitable  Aid  Union,  13  Fed.  Rep.  840;  Evarts  v. 
United  States  Mut.  Ace.  Assn.,  61  Hun.  (N.  Y.)  624;  40  N.  Y.  St.  Rop. 
«48;  16  N.  Y.  Supp.  27;  Insurance  Oo.  v.  Houghton,  6  Gray  (Mass.),  77. 

"  Swing  V.  Altely  Lumber  Co.  (Minn.  1895),  64  N.  W.  Rep.  97. 

"  Evarts  v.  United  States  Mut.  Ace.  Assn.,  61  Hun  (N.  Y.),  624;  40 
N.  Y.  St.  Rep.  848;  16  N.  Y.  Supp.  27, 

■^  AVebb  V.  Mutual  F.  Ins.  Co.,  63  Md.  213. 

°»  Smith  V.  Saratoga  Mut.  F.  Ins.  Co.,  3  Hill  (N.  Y.),  508;  Korn  v. 
Mutual  Assur.  Soc.,  6  Cranch  (U.  S.),  192;  Scheufler  v.  Crand  Lodge, 
45  Minn.  256;  47  N.  W.  Rep.  799;  Tbropp  v.  Susquehanna  Mut.  F.  Ins. 
Co.  (Pa.  1889),  17  Atl.  Rep.  473. 

"  Smith  V.  Bell.  107  Pa.  St.  352. 

"  Wilson  V.  Trumbull  Mut.  F.  Ins.  Co..  19  Pa.  St.  372;  Wadsworth 
V.  Davis,  13  Ohio  St.  123;  Boland  v.  Whitman,  33  Ind.  64. 
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laws  be  reasonable,  and  for  tlie  recovery  of  sucb  dues  an  ac- 
tion lies.®^ 

§  1257.  Members  Joining  between  Loss  and  Rendi- 
tion of  Judg-nient  against  Company. — An  assessment  to  sat- 
isfy a  claim  for  loss  under  a  judgment  cannot  be  levied  on  mem- 
bei*s  who  have  joined  between  the  time  of  loss  and  the  ren- 
dition of  judgment  where  the  bj-laws  only  provide  for  assess- 
ments on  members.^^ 

§  1258.  When  Dues  Payable — Dues  in  Arrears — For- 
feiture.— Tlie  time  when  dues  become  payable  must  depend  nec- 
essarily upon  the  contract  provisions,  or,  in  cases  where  they  are 
payable  to  a  subordinate  lodge,  it  may  be  left  to  such  lodge 
to  determine  under  its  by-laws  and  regulations  the  times  of 
payment,  A  payment  in  advance  is,  however,  not  necessary, 
unless  the  contract  or  by-law^  so  provide.  Thus,  the  computa- 
tion of  time  in  determining  whether  a  member  is  "six  months" 
in  aiTcars  must  be  refen-ed  as  to  its  commencement  to  the  time 
the  dues  are  payable,  which,  if  they  are  payable  quarterly,  is 
at  the  end  of  each  quarter,  and  a  member  is  in  arrears  "six 
months"  from  that  time,  and  not  as  soon  as  the  "six  months' 
dues"  are  owed,^"*  and  the  last  day  of  the  term  is  excluded,  the 
time  within  which  the  six  montlis  are  to  run  commencing  the 
following  day.^'*  So  when  dues  payable  quarterly  are  paid 
within  two  weeks  after  the  end  of  that  quarter  on  which  they 
became  due,  the  member  is  not  in  an-ears  "over  the  amount 
of  thirteen  weeks."^^  But  the  provisions  made  by  a  local 
lodge  cannot  supersede  the  constitution  of  the  association  and 
make  the  dues  payable  in  advance,  where  the  constitution  pro- 
vides that  a  certificate  cannot  be  forfeited  until  the  member 
is  more  than  six  months  in  arrears  for  the  local  lodge  dues;"^ 

«  Palmetto  Lod.ce  v.  Fleminq;,  2  Strob.  (S.  C.)  457;  49  Am.  Dec.  604. 
But  see  Vivar  v.  Supreme  Lodce  K.  of  P.  (N.  .T.  1890),  20  Atl.  Rep.  36. 

"  Collins  V.  Bankers'  Ace.  Ins.  C-o.  (Iowa.  1S95),  64  N.  W.  Rep.  77S. 

"  Bukofzer  v.  Grand  Lodge  (N.  Y.  S.  C.  1S91),  40  N.  Y.  St.  Rep.  653; 
15  N.  Y.  Supp.  922. 

«  Wijr.ETin  V.  Knights  of  Pythias.  31  Fed.  Rep.  122. 

«"  Strasser  v.  Staats,  59  Hun  (X.  Y.),  143;  35  N.  Y.  St.  Rep.  789;  13 
N.  Y.  Supp.  167. 

•'  AViggiu  V.  Knights  of  Pj-thias,  31  Fed.  Rep.  122. 
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for  in  sucli  case  tlie  dues  are  not  demandable  in  advance  at 
the  beginning,  but  at  the  end,  of  the  term  for  which  they  are 
liable,  and  the  fact  that  membei*s  may,  and  most  of  them  do, 
pay  their  dues  in  advance  of  the  day  fixed  cannot  affect  the 
question.^^ 

§   1259.     Assessment  Falling:  Due  on  Sunday. — If  the 

last  day  of  the  month,  that  being  the  day  on  which  the  as- 
sessment becomes  due,  falls  on  Sunday,  payment  may  be  made 
on  the  following  Monday  in  California,  even  though  the  as- 
sured dies  on  Monday.^^ 

§  1260.  Assessments  —Suspension  of  Member. — A  con- 
tract may  be  so  expressly  or  impliedly  conditioned  that  non- 
payment of  an  assessment  merely  operates  to  suspend  the  pro- 
tection afforded  by  the  policy  or  certificate  for  such  period 
as  the  assessment  shall  remain  unpaid,^^  and  if  there  be  a  loss 
during  the  suspension,  the  insurance  .cannot  be  recovered.'^^ 
So  under  a  provision  that  a  policy  shall  be  "null  and  void  un- 
til the  assessment  be  paid,"  nonpayment  within  the  specified 
period  for  payment  does  not  absolutely  extinguish  the  con- 
tract, but  merely  suspends  the  obligation.'^^  So  a  member 
entitled  to  sick  benefits  may  be  suspended  for  nonpayment  of 
assessments  notwithstanding  the  rules  relating  to  such  benefits 
provide  for  the  payment  of  dues  and  fines,  and  that  a  member 
shall  not  be  in  arrears  so  as  to  preclude  his  right  to  bene- 
fits; it  also  appearing  that  the  rules  relating  to  the  widows', 
etc.,  fund  provided  for  such  suspension  for  default  in  paying 
assessments.'^^    But  if  there  be  no  authority  confeiTed  so  to  do, 

«3  Wigffin  V.  Knights  of  Pythias.  31  Fed.  Rep.  122. 

°'  Northoy  v.  Bankers'  L.  Assn.  I'Cal.  1895).  42  Pac.  Rep.  1079. 

'»  Blanehard  v.  Atlantic  etc.  Ins.  Co.,  33  N.  H.  9;  .Toliffe  v.  Madison 
Ins.  Co.,  39  Wis.  Ill;  20  Am.  Rep.  35;  Lycoming  F.  Ins.  Co.  v. 
Bought,  97  Pa.  St.  415;  Washington  etc.  L.  Ins,  Co.  v,  Rosenberger, 
84  Pa.  St.  373. 

"  Bla.nchaTd  v.  Atlantic,  33  N.  H.  9;  Washington  etc.  L.  Ins.  Co.  v. 
Rosenberger,  84  Pa.  St.  373. 

"  nummeJ's  Appenl,  78  Pa.  St.  320. 

"  Hansen  v.  Supreme  Lodge  K.  of  H.,  140  111.  301;  29  N.  E.  Rep. 
1121. 

Joyce,  Vol.  II.— 84 
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a  vote  to  suspend  for  nonpayment  of  assessments  is  invalid/* 
and  unless  there  is  some  provision  for  suspension,  nonpayment 
of  assessments  will  not  so  operate  in  mutual  benefit  societiesJ^ 

§  1261.  When  Nonpayment  of  Dues  and  Assessments 
Forfeits  or  Suspends. — A  failure  or  refusal  to  pay  dues 
under  an  endowment  certificate  in  a  society  doing  an  insur- 
ance business  under  the  lodge  system  will  operate  to  forfeit  a 
member's  certificate  where  it  is  so  provided,  although  so  long 
as  a  member  pays  his  dues  and  remains  in  good  standing  his 
certificate  cannot  be  forfeited  by  a  forfeiture  of  the  charter 
of  his  lodge  declared  by  the  general  order,  but  if  a  minority 
of  the  members  secede  from  a  lodge  and  refuse  to  pay  dues, 
their  certificates  are  forfeited/^  A  stipulation  or  provision 
in  the  contract  for  forfeiture  for  nonpayment  of  dues  at  a  speci- 
fied day  will  operate  of  itself  to  work  a  forfeiture  or  suspen- 
sion, as  the  case  may  be,  if  said  dues  are  not  paid  as  agreed.'^ 
So  mutual  benefit  societies  may  provide  that  nonpayment  of 
assessments  within  a  specified  time  after  notice  shall  operate 
of  itself,  without  notice  or  declaration  of  forfeiture,  or  other 
act  of  the  society,  to  work  a  forfeiture  or  suspension,  and  a  pro- 
vision of  this  character  will  be  effective  to  accomplish  the 
purpose  intended;  said  construction  will  be  given  the  contract 
where  such  appears  clearly  from  its  terms  to  have  been  the 
intent  of  the  parties.'®  And  the  rule  as  to  forfeiture  for  non- 
payment of  assessments  within  a  specified  time  provided  for  in 
the  charter  of  a  mutual  benefit  society  is  self-operating."^^     So 

"  New  England  Mut.  F.  Ins.  Co.  v.  Bretter,  34  Me.  451. 

"  Mutual  B.  L.  Ins.  Co.  v.  French.  30  Ohio  St.  240;  27  Am.  Rep. 
443;  Borgraefe  v.  Knights  of  Honor,  22  Mo.  App.  127-;  District  Grand 
Lodge  V.  Cohn,  20  111.  335. 

'•  Goodwin  v.  Jedidjah  Lodge,  G7  :Md.  117;  9  Atl.  Eep.  13. 

"  Mandego  v.  Centennial  Mut.  L.  Assn.,  64  Iowa.  134. 

"  Hansen  v.  Supreme  Lodge  K.  of  H..  140  111.  301;  29  N.  E.  Rep. 
1121;  American  Mut.  Aid  Soc.  v.  Quire.  8  Ky.  L.  Rep.  101;  Benedict 
V.  Grand  Lodge  A.  O.  V.  W..  48  Minn.  471;  51  N.  W.  Rep.  371;  21  Ins. 
L.  J.  438;  McDonald  v.  Ross-Lewin.  29  Hun  (N.  Y.),  87;  Illinois  Ma- 
sons' B.  Soc.  V.  Baldwin,  86  111.  479;  .Johnson  v.  Southern  Mut.  etc. 
Soc.  79  Ky.  404. 

"  Maginnis'  Estate  v.  Ne^w  Oilcaus  etc.  Mut.  A.  Assn..  43  La,  Ann. 
1136;  10  S.  Kep.  ISO;  21  Ins.  L.  J.  171. 
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the  failure  to  pay  an  assessment  when  due  operates  of  itself  to 
suspend  a  member,  where  it  is  provided  in  the  by-laws  that 
such  act  shall  operate  to  forfeit  all  claims  against  the  associa- 
tion, and  that  his  name  shall  be  erased  from  the  roll.^®  And 
where  the  by-laws  provide  that  neglect  or  refusal  to  pay  an 
assessment  for  a  specified  period  shall  determine  the  member- 
ship, and  the  secretary  shall  strike  the  member's  name  from 
the  roll,  such  laws  are  self-executing,  and  a  defaulting  mem- 
ber is  not  aided  by  the  fact  that  the  secretary  does  not  strike 
his  name  from  the  roll.^^  So  it  is  held  tliat  where  an  assess- 
ment may  be  made  by  a  receiver,  its  nonpayment  may  operate 
as  a  forfeiture  under  a  charter  provision  for  forfeiture  for  non- 
papnent  of  assessments  when  due.^^  So  nonpayment  of  an 
assessment  duly*  levied. within  the  time  required  will  invalidate 
the  certificate  if  due  notice  is  given.^^  The  general  rule  is, 
however,  subject  to  such  exceptions  as  may  arise  from  statu- 
tory provisions,  waiver,  and  estoppel.  But  if  the  note  be  a 
payment  in  advance  of  the  premium,  nonpayment  of  an  assess- 
ment does  not  suspend  the  policy,  notwithstanding  a  vote  that 
if  assessments  on  the  premium  notes  are  not  paid  punctually 
the  policy  will  be  suspended;  such  a  vote,  not  being  warranted 
by  the  charter,  will  be  of  no  validity.^'*  It  is  held  that  if  no  hour 
is  specified  as  that  of  the  termination  of  time  of  payment  of  an 
assessment,  the  policy  will  be  in  force  until  midnight  of  the 
last  day  specified  in  the  notice  as  that  on  or  before  which  the 
assessment  must  be  paid  to  save  a  forfeiture.  Thus,  if  an 
assessment  is  payable  on  or  before  the  first  day  of  May,  mid- 
night of  May  1st  will  be  held  to  have  been  intended.^'^  It  is 
held,  however,  that  although  the  certificate  expressly  stipu- 
lates that  it  shall  be  void  for  nonpayment  of  assessments  vnth- 

'"  Yoe  V.  Mmtiial  B.  Assn..  03  Md.  86, 

"  r.ood  V.  Railway  Pass-,  etc.  :Mut.  B.  Assn.,  31  Fed.  Rep.  62.  See 
Madeira  v.  Merchants'  Exch.  B.  Soc.  16  Fed.  Rep.  749. 

'-  In  re  Equitable  Reserve  Fund  I>.  Assn..  131  N.  Y.  3.14;  40  N.  Y. 
St.  Rep.  SCO;  16  N.  Y.  Snpp.  (N.  Y.  S.  C.  1892);  43  N.  Y.  St.  Rep.  204. 

*'  Burden  v.  Massachusetts  Safety  Fund  Assn.,  147  Mass.  360;  17 
X.  E.  Rep.  874. 

'*  New  Enaland  Mut.  Ins.  Co.  v.  Butler,  34  Me.  451;  Rix  v.  Mutual 
Ins.  Co.,  20  N.  H.  198. 

"  Oeh  V.  Homestead  etc.  Ins.  Co.,  4  Pitts.  Leg.  Jour.  98. 


§§  1262-1264  ASSESSMENTS.  1332 

iu  thirty  da^^s  after  notice,  the  forfeiture  is  optional  with  the 
society,  and  the  certificate  only  voidable.^® 

§  1262.  A.ssessnients  Paid  in  Advance  in  Excess  of 
Mortuary  Assessments. — A  luember  of  a  mutual  benefit  asso- 
ciation who  has  paid  assessments  in  advance  in  excess  of  the 
amounts  required  to  meet  death  claims  is  not  obligated  to  pay 
assessments  till  the  excess  is  equaled  by  unpaid  assessments.^^ 
But  although  there  are  sufiicient  funds  of  the  member  in  the 
society's  hands  or  in  some  of  its  branches  to  meet  an  assess- 
ment, yet  if  his  default  is  prejudicial  to  his  relations  with  the 
association,  it  may  be  enforced  against  him.^^ 

§  1263.  No  Forfeiture — Assessments  in  Advance  of 
Death  Losses. — A  company  is  authorized  to  levy  assess- 
ments upon  policy-holders  only  for  death  losses  that  have  actu- 
ally occurred,  it  cannot  claim  a  forfeiture  of  a  policy  for  non- 
payment of  an  assessment  made  in  advance  of  a  death  loss.^^ 

§  1264.  Forfeiture  or  Suspension — Whether  Affirm- 
ative Act  of  Society  Necessary., — There  is,  as  will  be  no- 
ticed by  a  comparison  of  the  cases,  a  well-defined  distinction 
between  provisions  of  tlie  character  of  those  considered  under 
preceding  sections  and  other  cases  where  the  fundamental  law 
of  the  order  or  society  provides  that  for  nonpayment  of  dues 
and  other  delinquencies  the  member  may  be  suspended  by 
the  lodge  or  other  judicatory;  in  the  latter  class  of  cases  the 
designated  authority  must  exercise  the  power  to  suspend, 
otherwise  tliere  can  be  no  suspension,  for  the  rules  of  the  order 
must  be  looked  to  as  the  source  of  authority,  and  whatever 
rights  are  conferred  thereby  must  be  exercised  only  in  con- 
formity therewith,  in  so  far  as  those  rules  are  law^ful.  It  is 
these  rules  on  which  the  member  has  a  right  to  rely,  and  by 

»«  Boswortb  V.  Western  M.  A.  Soe.,  7.5  Iowa,  852;  39  N.  W.  Rep.  903. 
See  Supple  v.  Io-\va  State  Ins.  Co..  58  Iowa,  29. 

"  Covenant  Mnt.  B.  Assn.  v.  Baldwin,  49  111.  App.  203. 

«'  McGowan  v.  Supreme  Coun.  Cath.  M.  B.  Assn.,  76  Hirn  (N.  Y.). 
534:  58  N.  Y.  St.  Rep.  208. 

«'  Schultz  V.  Citizens'  Mut.  L.  Ins.  Co.,  59  Minn.  308;  61  N.  W.  Rep. 
S31. 
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wliich  he  is  "bound,  but  in  cases  of  tlie  former  class  it  is  not 
necessary  for  the  lodge  or  society  or  any  other  judicatory  of 
the  order  to  adjudge  a  forfeiture  against  a  delinquent  member 
for  nonpayment  of  an  assessment  for  a  death  benefit  The 
provisions  for  forfeiture  or  suspension  for  nonpayment  of  as- 
sessments within  a  specified,  time,  whether  contained  in  the 
charter  or  articles  of  association,  are  valid  and  binding,  and 
the  forfeiture  or  suspension  attaches  by  operation  of  the  law, 
and  this  rule  applies  equally  to  the  valid  and  reasonable  by- 
laws of  the  society,  or  to  the  by-laws  and  regulations  of  a  sub- 
ordinate lodge  when  such  lodge  is  empowered  to  enact  them, 
and  they  are  reasonable.®^  The  second  class  of  decisions  in- 
cludes those  cases  where  the  constitution  and  by-laws  of  a 
mutual  benefit  society  provide  that  a  member  shall  be  ex- 
cluded from  the  benefits  of  the  lodge  during  default  in  the 
payment  of  dues,  and  after  the  default  has  continued  for  a 
specified  time,  the  member  may  be  suspended.  In  such  cases 
there  must  be  an  actual  expulsion  or  suspension,  for  the  fact  of 
nonpayment  does  not  of  itself  terminate  the  member's  rights.^^ 
So  although  the  constitution  provides  that  members  of  lodges 
in  default  for  nonpayment  of  benefit  assessments  within  a 
given  time  shall  forfeit  all  claim  to  the  funds,  yet  if  a  special 
mode  of  procedure  as  to  such  defaulting  lodges  is  also  pro- 
vided, such  default  does  not  ipso  facto  operate  as  a  forfeiture 
of  the  member's  rights, "^^  So  in  case  the  by-laws  provide  that 
any  member  of  the  lodge  failing  to  pay  his  assessment  within 
a  specified  time  "shall  be  suspended,"  there  must  be  some 
affirmative  act  of  the  lodge.®^  Again,  nonpayment  of  dues 
does  not  ipso  facto  work  a  forfeiture  of  membership  benefits 
where  a  formal  method  of  suspension  is  provided  under  the 

•"  See  Borgraefe  v.  Knights  of  Honor,  22  Mo.  App.  127,  opinion  of 
Tliompson,  J. 

"  Scheuffer  v.  Grand  Lodge,  45  Minn.  256;  47  N.  W.  Rep.  799;  20  Ins. 
L.  J.  241. 

"  Young  V.  Grand  L.  S.  of  P.,  173  Pa.  St.  302;  33  Atl.  Rep.  1038. 

•*  Schen  v.  Grand  Lodge  etc.  Independent  Foresters,  17  Fed.  Rep. 
214.  See  Commonwealth  v.  Pennsylvania  B.  Inst.,  2  Sorg.  &  R.  (Pa.) 
141;  District  Grand  Lodge  v.  Cohn,  20  Bradw.  (111.)  33r).  See  Lazin- 
sky  V.  Supreme  Lodge  K.  of  H.,  31  Fed.  Rep.  592;  Columbia  Ins.  Co. 
V.  Buckley,  S3  Pa.  St.  20C. 
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by-laws,  even  thougli  the  member,  being  secretary  of  the  so- 
ciety, has  failed  to  report  his  own  delinquencies,  and  therefore 
no  formal  proceedings  for  suspension  ai*e  had;'*'*  and  whero 
the  charter  provides  that  if  a  member  is  suspended  by  the  sec- 
retary, appeal  may  be  made  to  the  board  of  directors,  when  in 
session,  it  is  held  that  such  forfeiture  cannot  properly  be  im- 
posed as  an  ex  parte  result  of  mere  default  in  payment,  and 
without  giving  the  assured  an  opportunity  for  hc'aring.'^^  There 
is  another  class  of  cases  where  the  contract  provides  that  notice 
of  assessments  shall  be  given  to  the  member.  Here  the  no- 
tice must  be  given  as  provided  for,  or  there  can  be  no  for- 
feiture or  suspension  for  default.^*^  A  provision  in  the  con- 
stitution is  not  self-executory  which  provides  for  a  prompt 
remittance  of  the  amount  of  the  assessment  upon  notice,  and 
that  upon  failure  to  remit  mthin  a  specified  time  the  member 
shall  forfeit  his  claim  to  membership;  some  action  must  be 
taken  by  the  directors  as  to  forfeiture.^''' 

§   1265.   When  Member  is  in  Good  Standing — When  not. 

The  term  "good  standing"  is  one  frequently  used  in  the  cer- 
tificates issued  by  mutual  benefit  societies.  The  term,  while  a 
general  one  of  wide  application,  may  also  have  reference  to 
the  nonpajTiient  of  dues  and  assessments,  and  a  member  is  not 
in  good  standing  at  the  time  of  his  death,  so  as  to  warrant  a 
recovery  on  his  certificate,  where  he  has  not  complied  with  the 
society's  laws  in  relation  to  dues  and  'assessments,  and  is  then  in 
default,  and  the  time  has  fully  expired  within  which  they 
might  be  paid;^®  and  where  it  appears  upon  trial  of  an  action 

"  Osterman  v.  District  Grand  L.  No.  4  I.  O.  B.  P.  (Cal.  1S9G),  43 
Pac.  Rep.  412. 

»'  Olmstead  v.  Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  200. 

*«  Supreme  Lodge  Knights  of  Honor  v.  Dalberg,  138  111.  508:  28  X. 
E.  Rep.  785;  Pulford  v.  Fire  Department  etc.  Co.,  31  Mich.  458: 
Watchel  v.Widows  «&  Orphans'  Soo..  84  N.  Y.  28:  Payne  v.  Mutual  Re- 
lief Soc,  17  Abb.  N.  C.  (N.  Y.)  53;  6  N.  Y.  St.  Rep.  366;  Hall  v.  Su- 
preme Lodge,  24  Fed.  Rep.  450.  See.  also,  c.  xxxiii,  herein,  as  to  no- 
tice. See  Lazinsky  v.  Supreme  Lodge  K.  of  H..  31  Fed.  Rep.  502.  as 
to  record  of  suspen.sion  in  society's  boolcs  not  being  evidence  of  sus- 
pension. 

*^  Northwestern  Traveling  Men's  Assn.  v.  Schauss,  148  111.  304;  51 
111.  App.  78;  35  N.  E.  Rep.  747. 

•»  McMuiTy  V.  Supreme  Lodge  K.  of  II.,  20  Fed.  Rep.  107. 
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to  recover  upon  a  benefit  certificate  that  the  assessment  was 
regulai'ly  and  properly  levied,  and  was  valid,  and  the  member 
fails  to  pay  the  same,  no  recovery  can  be  had  on  the  ground 
that  the  member  was  net  in  good  standing  at  his  decease.^^ 
But  if  the  comjDany  has  waived  the  forfeiture  by  subsequently 
levying  assessments  and  recovering  prior  assessments,  the  ques- 
tion of  good  standing  becomes  immaterial  in  the  action  upon 
the  certificate  of  a  deceased  member;^*^^  although  if  the  offi- 
cers to  whom  the  assessments  so  made  were  paid  after  suspen- 
sion of  the  member,  and  he  is  not  restored,  the  company 
may  nevertheless  deny  the  member's  good  standing.^^^  If  a 
member  neglects  to  renew  a  deposit  of  the  amount  necessary 
to  meet  his  assessments  upon  notification  thereof  as  required 
by  the  contract,  he  forfeits  his  good  standing,  and  no  recovery 
can  be  had  upon  his  certificate.^^^  But  the  suspension  must 
be  regularly  made;  thus,  if  the  quarterly  dues  are  payable 
"on  or  before  the  firet  meeting  in  each  quarter,"  it  must  appear 
that  a  meeting  has  been  held  since  the  commencement  of  the 
quarter;  the  fact  that  the  association  holds  a  weekly  meeting 
is  not  enough  where  it  is  attempted  to  deny  a  member's  good 
standing  for  nonpayment  of  dues  for  a  certain  quarter.^ ®^  In 
the  construction  of  contracts  providing  for  "good  standing/^ 
consideration  should  be  had  in  all  cases  to  the  decisions  under 
similar  contracts  in  other  cases  where  the  provisions  for  for- 
feiture or  suspension  for  nonpayment  of  dues  or  assessments 
exist,  and  in  view  of  such  decisions  the  ruling  in  some  of  the 
cases  under  this  section  will  be  found  questionable,  or  at  least 
inconsistent  therewith. 

§  1266.  Nonpayment  of  Assessments — When  no  For- 
feitures.— No  forfeitures  or  suspensiorts  occurs  in  nnitual  bene- 
fit societies  or  companies  for  nonpayment  of  an  assessment 

••  Passenger  Condiicitor's  L.  Ins.  Co.  v.  Birnbaiim,  116  Pa.  St.  5G5; 
11  All.  Rep.  378. 

""'  Millnrd  v.  Supreme  Coun.  American  Legion  of  Honor,  SI  Cal. 
340;  22-  Pac.  Rep.  8G4.     See  c.  xxxiv,  herein. 

'"'  T.yon  V.  Supreme  Assembly  R.  S.  of  G.  F.,  153  Mass.  83;  2G  N. 
E.  Roj).  23G. 

'"^  Zeigler  v.  ISIutunl  Aid  &  P.en.  L.  Ins.  Co.,  1  McGl.  (La.)  284. 

"»  Mills  V.  Rebstock,  29  Minn.  380. 
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when  due  unless  so  provided.^"*  "Where  money  deposited  to 
meet  all  future  assessments  is  wrongfully  applied  on  assessments 
made  prior  to  membership,  the  member  will  not  be  in  default 
for  nonpayment  of  assessments  to  which  the  said  money  should 
have  been  applied.^®^  But  an  assessment  must  be  legally 
made;  that  is,  in  the  manner  and  for  the  purposes  specified 
by  the  officers  designated,  othenme  there  can  be  no  f orf ei- 
ture.^**®  If  an  assessment  falls  due  after  the  loss  of  the  prop- 
erty insured,  its  nonpayment  will  not  operate  as  a  forfeiture 
with  reference  to  that  loss,  even  though  the  policy  provides 
that  neglect  for  thirty  days  to  pay  an  assessment  after  notice 
thereof  shall  avoid  the  contract.^^^  Nor  can  a  foreiture  for 
nonpayment  of  assessments  be  declared  after  death  to  destroy 
rights  under  a  certificate  in  force  at  the  time  of  death.^°^  In 
an  Illinois  case  a  new  society  became  successor  of  another,  and 
issued  new  certificates  upon  surrender  of  the  old  ones  under  a 
resolution  therefor,  which  also  provided  that  assessments  made 
by  the  old  society  not  due  at  the  time  of  transfer  of  member- 
ship should  become  due  and  payable  to  the  new  society  the 
same  as  it  would  have  been  to  the  old  one  had  there  been  no 
transfer.  The  new  certificate  of  a  member  thus  transferred 
provided  for  the  payment  of  a  specified  sum  and  forfeiture 
for  nonpayment  of  assessments  "made  by  the  society,"  and  it 
was  held  that  this  covered  only  assessments  made  by  the  new 
society,  and  the  member's  certificate  was  not  forfeited  for  non- 
payment of  an  assessment  made  by  the  old  society.^^^  Again, 
if  the  obligation  to  pay  an  assessment  arises  from  an  independ- 
ent contract,  its  violation  does  not  affect  the  member's  rights 
under  his  certificate.  The  forfeiture  or  suspension  must  be 
provided  for  as  a  part  of  the  contract  to  be  of  force.^^*^ 

"*  Mutual  B.  L.  Ins.  Co.  v.  French,  30  Ohio   St.  240. 

105  Everts  V.  United  States  Mut,  Ace.  Assn.,  40  N,  Y.  St.  Rep.  878; 
16  N.  Y.  Supp.  27;  61  Hun  (N.  Y.),  624, 

^<^  Roswell  V.  Equitable  Aid  Unions,  13  Fed.  Rep.  840;  Agnew  v. 
A.  O.  U.  AV.,  17  Mo.  App,  254.    See  sees.  1290-1302,  herein. 

'"  Seyk  V,  Millers'  Nat.  Ins.  Co.,  74  Wis.  67;  41  N.  W.  Rep.  443. 

>"»  T.aker  v.  Citizens'  Mut.  ete.  Co..  51  Mich.  243. 

«»  Mutual  L.  &  A.  Soe.  v.  Myller,  23  111.  App.  34. 

"°  Sanford  v.  California  Farmers'  ete.  Ins.  Co.,  63  Cal.  547. 
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§   J  267.     Assessments    by    Unauthorized    Company. — 

Where  the  statute  of  a  state  provides  that  no  foreign  company 
shall,  "directly  or  indirectly,  take  risks  or  transact  any  business 
of  insurance"  in  such  state,  a  contract  of  insurance  by  a  foreign 
company  upon  property  in  such  state  is  held  to  necessarily  in- 
volve the  doing  of  business  within  that  state,  and  therefore  it 
is  also  held  that  a  policy-holder  in  such  a  case  is  not  liable  for 
assessments,  though  the  contract  was  executed  outside  the 
state.^^i 

§  1268.  Liability  to  Assessments — Cancellation — Sur- 
render— Withdrawal. — An  insurance  by  a  mutual  corui)any 
may  be  canceled  by  agTcement  of  the  parties,  and  the  insured 
is  not  liable  to  assessment  on  his  premium  notes  for  subse- 
quently contracted  indebtedness,  nor  for  unpaid  assessments 
made  prior  thereto  ;^^^  but  the  agi'eement  to  cancel  must  be 
executed  to  have  such  effect.^ ^^  And  it  is  held  that  upon  w^ith- 
drawal  by  a  member  he  cannot  be  held  liable  to  pay  assess- 
menits  thereafter,  although  he  cannot  thereby  avoid  obliga- 
tions already  incurred.^  ^'^  Where  the  amount  of  all  the  as- 
sured's  liabilities  were  more  than  fully  paid  at  the  time  of  the 
cancellation  of  his  policy,  it  was  held  that  liis  insurance  hav- 
ing been  terminated  by  the  cancellation  he  was  not  liable  for 
losses  subsequently  accruing.^ ^^  There  are,  however,  deci- 
sions which  are  seemingly  in  conflict  with  the  doctrine  of  the 
above  cases,  and  which  hold  that  a  liability  to  assessment  may 
still  exist,  notwithstanding  cancellation  and  surrender  or  in- 


'"  So  held  In  Eose  v.  Kiniberly  &  Clark  Co.,  89  Wis.  545;  62  N.  W. 
Rep.  526;  40  Cent.  L.  .T.  355;  27  L.  R.  Annot.  556;  Seamans  v.  Temple 
Co.  (Mich.  1895),  63  N.  W.  Rep.  40S;  28  L.  R.  Annot.  430.  See  sees. 
1216,  1275,  herein. 

'"  York  Co.  Ins.  Co.  v.  Turner.  53  Me.  225;  Akers  v.  Hite,  94  Va. 
St.  394;  39  Am.  Rep.  792;  Cohinibia  Ins.  Co.  v.  Buckley,  83  Ta.  293; 
Campbell  v.  Adams,  3S  Barb.  132;  Tolford  v.  Church,  66  Mich.  431; 
33  N.  W.  Rep.  913,  noted  below. 

"'  Columbia  Ins.  Co.  v.  Stone,  3  Allen  (Mass.),  385. 

"*  Uniton  Mut.  F.  Ins.  Co.  v.  Spanlding.  61  Mich.  77;.  27  N.  W.  Rep. 
860;  Borgraefe  v,  Kniphts  of  Honor.  26  Mo.  App.  618.  See  Baker  v. 
New  York  State  INInt.  B.  Assn.,  27  X.  Y.  Week.  Di?.  91. 

""  Tolford  V.  Church,  66  Mich.  431;  33  N.  W.  Rep.  913. 
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solvency.^ ^^  But  if  there  has  been  an  executed  agreement 
to  cancel,  and  an  adjustment  or  settlement,  and  there  is  no 
fraud  or  other  ground  of  relief  from  such  agreement,  and  the 
agreement  is  one  which  the  company  or  society  might  law- 
fully make,  it  is  difficult  to  see  how  membership  or  liability 
will  continue.^^'^  Again,  a  change  in  a  company's  charter 
may  be  of  such  a  radical  character  as  to  discharge  previous 
subscribers  who  do  not  assent  to  the  change  from  liability  to 
pay  future  assessments  on  their  stock.^^* 

§  1269,  Right  of  Member  to  Withdraw  and  Avoid 
Liability  for  Assessments. — A  policy  holder  in  a  mutual  fire 
company  cannot  be  permitted  to  withdraw  therefrom  and  be 
released  from  all  liability  for  losses.^ ^'^  And  although  a  mem- 
ber of  a  mutual  company  is  at  liberty  to  surrender  his  policy 
and  withdraw,  subject  to  a  liability  for  his  proportion  of  all 
assessments  "to  which  the  company  is  Kable  at  the  time  of  his 
withdrawal,"  this  privilege  does  not  enable  him  by  withdrawal 
to  avoid  liability  for  assessments  to  cover  his  proportion  of 
losses  for  previous  years,  for  losses  in  litigation,  for  which  the 
company  was  liable  at  the  time  of  his  withdrawal,  but  which 
have  not  been  assessed.^  ^® 

§  1270.  Whether  Contract  to  Pay  Assessments  Uni- 
lateral.— If  under  the  contract  the  member  is  to  be  liable 
during  liis  membership  for  assessments  duly  made  by  the  so- 
ciety's officers  upon  the  deaths  of  other  members,  subject  to 
forfeiture  for  nonpayment  of  said  assessments  within  a  limited 
time,  he  is  liable  during  his  membership  for  assessments  regu- 
larly made  upon  the  death  of  other  membei-s;  the  stipulation 

"•  Commonwealth  v.  Massachusetts  Mut.  Ins.  Co.,  112  Mass.  116. 
In  this  case  neither  insolvency  nor  cancellation  were  held  to  relieve 
fi'om  liability  for  losses  accrued  while  members:  Commonwealth  v. 
Mechanics'  Mut.  Ins.  Co.,  112  Mass.  192.  See,  also,  sees.  1231.  1232. 
herein. 

"'  See  cases  under  first  nmte  in  this  section. 

"«  Ashton  V.  Burbnnl^  2  Dill.  (C.  C.)  43."). 

"«  Detroit  Mfrs.  Mut.  F.  Ins.  Co.  v.  Merrill,  101  Mich.  393;  59  N. 
W.  Rep.  661. 

'»>  Ionia  E.  &  B.  Favipers'  etc.  Ins.  Co.  v.  Otto.  96  Mich.  5.58:  22 
Ins.  L.  J.  S57;  56  N.  W.  Rep.  8S;  56  N.  W.  Rep.  755;  97  Mich.  522. 
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for  forfeiture  cuts  off  the  possibility  of  future  obligation,  but 
does  not  discharge  the  members  from  past  society  debts  or 
dues,  and  the  contract  is  not  unilateral.^ ^^ 

"'  EUer.be  v.  Barney,  119  Mo.  G32;  23  Ins.  L.  J.  356;  25  S.  W.  Rep, 
384.  In  this  case  the  court,  per  Martin,  special  judge,  says:  "The 
defendant  paid  assessments  until  those  now  in  dispute  were  called. 
The  latt(,>r  were  regularly  made  by  the  proper  officers  of  the  society 
to  pay  the  amounts  due  upon  the  deaths  of  members  in  good  stand- 
ing holding  valid  certificates.  Defendant  was  duly  notified  of  these 
assessments.  Afterward  the  insnrance  commissioner,  now  plaintiff, 
took  possession  of  the  assets  of  the  concern  under  the  laws  of  Mis- 
souri, because  of  the  insolvency  of  tlie  company,  and  now  seeks  to 
compel  payment  of  these  assessments  as  assets  for  the  benefit  of 

those  properly  entitled  to  share  therein On  the  part  of  the 

appellant  it  is  contended  that  he  never  became  indebted  for  the  as- 
sessment levied  against  him,  but  that  he  had  the  option  of  forfeiting 

his  riglats  under  the  certificate  by  declining  to  pay  them In 

his  contention  the  appellant  argues  that  the  certificate  held  by  him 
constituted  a  contract  of  life  insurance That  being  a  con- 
tract of  life  insurance  it  must  necessarily  possess  the  distinguishing 
features  imputed  to  such  a  contract  by  the  courts  in  being  a  unilat- 
eral or  one-sided  undertaking  of  the  assured  as  to  all  future  payments 
required  of  him.  If  he  chooses  to  pay  them,  the  company  is  bound 
to  continue  the  insurance.  If  he  declines  to  make  further  payments, 
the  insurance  ends  without  imposing  on  him  any  liability  on  account 

of  them The  certificate  in  controversy  differs  materially  from 

the  premium  paying  policies  of  the  old  capital  stock  companies.  It 
is  the  undertaking  of  a  corporation  organized  on  an  entirely  differ- 
ent basis.  The  Masonic  mutual  benefit  society  of  Missouri  belongs  to 
that  class  of  life  insurance  companies  known  among  insurance  men 
by  the  naine  of  'fraternal  beneficiary  associations.'  ....  It  is  mani- 
fest that  these  assessments  in  tiheir  nature  bear  a  near  resemblance 
to  the  dues  incident  to  membership  in  a  friendly  society,  and  consti- 
tute a  consideration  for  the  promised  insurance  of  the  association  ma- 
terially differing  from  the  annual  premium  stock  companies.  When 
considered  in  the  light  of  society  dues,  it  will  be  admitted  that  a 
person  cannot,  by  discontinuing  his  membership,  escape  the  obliga- 
tion of  paying  those  dues  which  accrued  before  the  termination  of 
his  membership."  The  court  then  considers  certain  portions  of  the 
certificate  and  by-laws,  and  adds:  "There  is  nothing  whatever  in 
this  language,  providing  as  it  does  for  the  forfeiture  of  membership 
and  discontinuance  of  the  rights  incident  to  it,  which  suggests  or  in- 
timates a  discharge  from  past  society  debts  and  dues.  In  the  first 
section  of  the  article  the  assessment  is  expressly  declared  to  be 
binding  as  a  demand  which  the  members  must  pay.  In  the  second 
section  he  forfeits  his  membership  and  rights  by  failure  to  pay  after 
a  notice  of  twenty  days.  A  condition  of  forfeiture  of  rights  is  a  well- 
known  feature  added  to  many  contracts  whicli  does  not  in  itself  dis- 
charge the  obligations  which  have  already  accrued  under  it 
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§  1271.  Right  to  Deny  Liability  for  Losses  on  Poli- 
■cies  to  Noumembers. — The  fact  that  regular  members  of  a 
mutual  insurance  company  have  received  the  benefits  of  their 
insurance  does  not  estop  them  to  deny  their  liability  tx)  assess- 
ments for  losses  on  policies  issued  to  nonm embers.^  ^^  . 

§  1272.  Dues  and  Assessments — Effect  of  Insolvency 
upon  Liability.^^ — The  neglect  to  pay  the  monthly  dues 
after  a  safety  fund  association  stops  business  and  pending  its 
dissolution,  does  not  forfeit  the  policy,  but  it  is  otherwise 
-as  to  the  nonpayment  of  assessments  duly  made  prior 
to  the  filing  of  the  bill  for  dissolution,  at  least  so  as  to 
preclude  tlie  right  to  share  in  the  safety  fund.^^*  In  de- 
termining this  question,  consideration  must  always  be  given 
to  the  fact  whether  the  member  is  liable  at  all  events  under 
his  contract,  or  whether  it  is  optional  with  the  member  to 
pay  or  not  as  he  chooses,  subject  only  to  forfeiture  if  he 
does  not.^^^  If  the  charter  provides  that  the  member  shall 
be  liable  to  the  amount  of  the  note  given  in  case  the 
losses  exceed  the  funds  on  hand,  insolvency  does  not  destroy 
the  obligation  to  contribute  to  the  specified  amount.^ ^®     So 

The  natural  effect  of  the  forfeiture  is  to  cut  off  the  possibility  of  fu- 
ture obligations,  but  not  to  disturb  the  validity  of  past  indebtedness. 
Something  very  positive  would  have  to  appear  either  in  the  express 
declaration  of  the  contract,  or  as  a  necessary  implication  from  its 
nature  to  give  it  a  different  effect.  No  such  declaration  appears,  and 
I  have  endeavored  to  show  that  precisely  the  contrary  is  implied  in 

the  very  nature  and  pui-pose  of  the  contract  in  question I  do 

not  regard  this  contract  unilateral  in  the  sense  of  relieving  the  as- 
t=ured  from  liability  for  insurance  carried  and  consideration  earned. 
No  unilateral  contract  has  ever  been  permitted  to  accomplish  such  an 
nnjust  resnlt."  Black,  C.  J.,  and  Brace  and  Burgess,  JJ.,  dissenting. 

•^  Corey  v.  Sherman  (Iowa,  1894),  60  N.  W.  Rep.  232. 

^  See.  also,  sees.  1231,  1232,  herein. 

^*  Burdon  v.  Massachusetts  Safety  Fund  Assn.,  147  :\rass.  3G0;  Ct 
New  Eng.  Rep.  840. 

"»  See  In  re  Protection  L.  Ins.  Ck>.,  9  Biss.  (C.  C.)  188;  Mackless  v. 
Bacon.  .57  Mich.  334. 

•^'  Vanatta  v.  New  Jersey  Mut.  L.  Ins.  Co..  31  N.  J.  Eq.  15.  As  to 
the  power  of  the  court  in  a  proceedincr  for  the  winding  up  of  a  safe- 
ty fund  association  to  order  the  levying  of  a  death  assessment,  see 
Burdon  v.  Massachusetts  Safety  Fund  Assn.,  147  Mass.  360;  6  New 
Eng.  Rep.  840. 
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when  losses  Lave  absorbed  tlie  entire  fnnds  of  the  company, 
a  member  may  be  liable  to  assessment  to  the  full  amount  au- 
thorized by  the  unexpired  contract  of  insurance.^  ^'^  So  pre- 
mium notes  of  members  of  a  mutual  company  may  be  liable 
to  assessments  after  insolvency  to  pay  unearned  premiums  due 
to  one  to  whom  it  had  issued  a  policy  for  an  all  cash  j^remium 
for  simple  insurance,  under  a  statute  authorizing  it  so  to  do.*^® 
Xor  after  insolvency,  but  before  declaration  thereof,  can  a 
member  make  a  binding  agreement  with  the  company  whereby 
his  liability  to  assessments  is  determined  by  cancellation  of  his 
policy. -^^^  So  the  insolvency  of  the  insurers  before  the  ex- 
piration of  the  policy  is  no  defense  to  an  assessment.^ ^** 

§  1273.  Assessments — Receiver. — The  same  considera- 
tion is  involved  in  the  determination  of  this  question  as  is  noted 
at  the  beginning  of  the  last  section,  viz.,  whether  payment  by 
the  member  is  optional  or  not.  If  a  statute  confers  upon  a  re- 
ceiver a  right  to  sue  for  assessments  due  from  meml>ers,  he 
may  maintain  such  suit  and  recover  costs  if  successful.^ ^^  If 
the  statute  only  authorizes  receivers  to  assess  the  members  and 
persons  insured,  they  cannot  assess  those  whose  policies  have 
been  surrendered  and  canceled  for  amounts  claimed  subse- 
quently thereto.^^^  The  authority  of  a  receiver  to  make  an 
assessment  where  he  is  so  entitled  depends  upon  the  existence 
of  the  necessary  facts,  and  not  upon  the  order  of  the  court  ;^^^ 
and  if  he  fails  to  comply  with  the  requirements  of  the  by-laws 
respecting  publication  and  notice  of  such  assessments,  they 
are  invalid.^ ^*  But  an  assessment  by  a  receiver  which  does 
not  include  notes  illegally  surrendered  to  the  makers  does  not 

'"  Commonwealth  v.  Massachusetts  Mut.  F.  Ins.  Co..  112  Mass. 
IIG. 

'*  In  re  Minneapolis  Mut.  F.  Ins.  Co.,  Powell  v.  W.vman.  40  Minn. 
291;  r^l  N.  W.  Rep.  921. 

"»  Doane  v.  Millville  I^Int.  Ins.  Co.,  4?,  N.  .7.  Eq.  522. 

""  Sterling?  v.  Merchants'  Ins.  Co.,  32  Pa.  St.  Ir,;  72  Am.  Dec.  773. 

'"  Bacon  v.  Clyne,  70  Mich.  183;  14  N.  W.*  Eep.  405.  under  How- 
oil's  Mich.  Stats.,  sec.  42G3. 

"'  Tolford  V.  Church,  6G  Mich.  431;  33  N.  W.  Rep.  913. 

»"  Thomas  v.  Whnllon,  31  Barb.  rx.  Y.)  172. 

"*  Sands  V.  Sanders,  20  N.  Y.  239. 
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invalidate  it  wliere  lie  has  assessed  all  tlie  premium  notes  i» 
Ids  liands.^^^  So  in  an  action  for  assessments  he  must  allegft 
and  prove  the  necessary  facts  to  entitle  him  to  recover,^  ^*^  and 
if  the  complaint  shows  upon  its  face  that  neither  the  receiver 
nor  the  court  had  examined  nor  passed  upon  the  validity  of 
the  claims  against  the  company,  there  can  be  no  recovery.^^^ 
If  the  order  appointing  a  receiver  has  not  been  appealed  from, 
his  right  to  make  an  assessment  cannot  be  questioned.^ ^^  It 
is  not  necessary,  in  an  action  by  the  receiver,  to  show  all  the 
facts  upon  which  the  claims  for  losses  were  allowed,  and  for 
which  the  assessments  on  the  premium  notes  were  made.  It 
is  only  requisite  that  sufficient  claims  for  losses  have  been  al- 
lowed to  make  up  the  sum  assessed.  The  fact  that  claims 
have  been  allowed  prima  facie  binds  the  members.^ ^^  So  the 
statute  may  provide  that  the  assessment  shall  be  prima  facie 
evidence  of  its  regularity  and  of  the  receiver's  right  to  re- 
cover.^ •**^  It  is  held  in  Xew  York  that  a  receiver  may,  under 
authority  of  the  court,  order  an  assessment  where  there  are 
proceedings  for  the  voluntary  dissolution  of  a  benefit  associa- 
tion.^*^ But  it  is  also  held  in  the  same  state  that  the  circum- 
stances may  be  such  that  no  absolute  duty  rests  upon  the  mem- 
bers to  pay  an  assessment  ordered  by  the  court  to  meet  death 
losses,  and  that  the  nonpayment  of  such  assessment  does  not  de- 
prive the  members  of  a  right  to  share  in  the  reserve  fund 
which  under  the  decision  was  not  liable  for  death  claims,  but 

"»  Davis  V.  Oshkosh  Upholstery  Co.,  82  Wis.  488;  52  N.  W.  Rep.  771. 
See  sees.  ]2?0-1302,  heroin,  as  to  validity  of  assessments. 

"«  Thom.os  V.  Whallon,  31  Barb.  (N.  Y.)  172;  Manlove  v.  Burget,  38 
Ind.  211;  Dowuis  v.  Hammond,  47  Ind.  131. 

"'  In  this  case  it  was  held  that  the  amount  of  indebtedness  pre- 
viously allowed  by  the  directors,  and  also  o^  the  valid  claims  against 
the  conrpany,  must  be  ascertained  prior  to  making  an  assessment, 
and  that  the  averments  must  show  the  time  covered  by  the  policy, 
and  that  the  losses  occurred  during  that  period:  Embree  v.  Stud- 
der,  36  Ind.  423. 

"«  Sea  mans  v.  Millers'  Mut.  Ins.  Co.,  90  Wis.  490;  63  N.  W.  Rep. 

10.59. 

""  Sands  v.  Hill,  42  Barb.  fN.  Y.)  6.51. 

'«  Bacon  v.  Clyne,  70  Mich.  183;  38  N.  Y.  207;  under  How.  Mich. 
Stat.,  sec.  4203. 

'«  In  re  Equitable  Reserve  Fund  L.  Assn.,  40  N.  Y.  St.  Rep.  800; 

10  N.  Y.  Supp.  80. 
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•only  a  fund  for  the  assistance  of  living  members;  altliaugh  it 
was  held  tliat  the  expenses  of  winding  up  should  he  borne  pro 
rata  by  both  the  "death  fund"  and  "reserve  fund."  ^'^^  The 
levy  of  an  assessment  by  the  assignee  of  a  corporation  not  in 
bankruptcy  is  invalid/'*^  and  it  is  held  that  if  the  authority 
to  make  assessments  is  conferred  solely  upon  the  directors, 
courts  cannot  order  an  assessment.^  "**  When  a  premium  note 
in  advance  for  the  security  of  dealers  is  given  for  a  mutual 
insurance  company,  in  accordance  with  the  provisions  of  its 
charter  at  its  commencement  in  business,  and  is  renewed,  the 
makers  are  equally  liable,  in  case  of  insolvency,  to  the  receiv- 
ers, as  if  the  occasion  for  its  use  had  arisen  during  the  exist- 
ence of  the  first  note;^^^  and  trustees  for  winding  up  the  com- 
pany's affairs  may  recover  assessments  on  a  policy  containing 
a  contingent  liability  clause,  although  the  poUcies  were  can- 
celed and  the  unearned  premiums  returned.-^*® 

§  1274.  What  Receiver  may  Include  in  Assessment — 
Premium  Notes. — Where  premium  notes  are  given  to  a  mutual 
insurance  company,  it  is  held  that  the  receiver  may,  where  the 
company  has  become  insolvent,  include  in  an  assessment  upon 
such  notes  claims,  shrinkage,  interest  on  loss,  and  the  expenses 
of  the  receivership.^ ^^     In  case  of  the  insolvency  of  a  mutual 

'**  In  re  Equitable  Reserve  Fund  L.  Assn.,  131  N.  Y.  354;  43  N.  Y. 
St.  Rep.  204;  21  Ins.  L.  J.  385;  30  N.  E.  Rep.  114,  modifying  the  last 
<'aso.  See,  also,  In  re  Protection  L.  Ins.  Co.,  9  Biss.  (C.  C.)  188.  See 
as  to  right  of  receiver  to  assess  as  opposed  to  understanding  among 
members  to  the  contrary,  Mackleur  v.  Bacon,  57  Mich.  334  (ane  judge 
■dissenting). 

'*'  Hnrlburt  v.  Carter.  21  Barb.  (N.  Y.)  221. 

'"  Hill  V.  Merchanits'  etc.  Ins.  Co..  28  Grant  Ch.  (U.  C.)  560. 

"'  Howard  v.  Hinckley  etc.  Iron  Co.,  64  Me.  93. 

""  Mansfield  et  al.  Trustees  v.  Cincinn.ati  lee  Co.  (Ohio  C.  P.  C. 
1892),  28  Week.  L.  Bull.  113.  See  Maine  Mut.  M.  Ins.  Co.  v.  Picker- 
ing, 66  Me.  130.  The  New  York  statute  provides  for  the  cancellation 
and  discharge  of  an  insurance  contract  by  the  receiver,  with  the 
consent  of  the  other  parties  holding  such  engagement  (2  N.  Y.  Rev. 
Stats.,  sec.  75;  Jones  on  Business  Corporation  Laws,  p.  267),  and  also 
for  the  cancellation  of  policies  in  fire  companies  by  the  receiver,  and 
for  the  Issue  of  certificates  of  indebt<^dness:  Gen.  Laws  N.  Y.  1892, 
c.  38,  art.  3,  sec.  123;  Hamilton's  Stats.  Rev.  L.  N.  Y.  1892,  p.  60. 

'"  Davis  V.  Shearor,  00  Wis.  2.50;  62  N.  W.  Rep.  10.50;  Seamans  v. 
Millers'  Mut.  Ins.  Co.,  90  Wis.  490;  63  N.  W.  Rep.  1059. 
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fire  insurance  company,  if  an  order  is  made  by  tlie  court  ap- 
pointing a  receiver,  all  existing  policies  are  canceled  from  the 
date  of  the  order,  and  no  assessments  can  be  made  for  pre- 
miums unearned  at  the  time  of  the  insolvency.^ '^^ 

§  1275.  Assessments  l>y  Trustee  of  Unauthorized 
Company. — Where  a  mutual  fire  insurance  company  not  quali- 
fied to  do  business  in  a  state  because  of  noncompliance  with 
the  statutory  requirement  of  such  state  becomes  insolveut,  and 
a  trustee  is  appointed,  an  assessment  by  such  trustee  upon  the 
makers  of  the  premium  notes  within  that  state  of  the  full 
amount  due  on  their  notes  is  void,  where  such  assessment  was 
never  affirmed  by  the  court,  and  the  insured  had  surrendered 
their  policies  before  the  appointment  of  a  trustee.^' 
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§  1276.  Restoration  to  Membership — Reinstatement 
Revival. — Where  by  the  terms  of  the  contract  the  nonpay- 
ment of  dues  or  assessments  operates  as  a  suspension,  or  de- 
prives the  member  of  his  good  standing,  he  may  be  restored 
to  his  rights  under  the  policy  or  certificate,  or  may  be  rein- 
stated upon  compliance  with  the  terms  of  his  policy  or  certifi- 
cate, and  the  provisions  of  the  society  or  order,  and  such  laws 
will  be  liberally  construed.  In  mutual  benefit  societies,  where 
the  result  of  a  default  is  a  forfeiture  of  the  policy,  and  the 
laws  of  the  society  do  not  specify  the  conditions  upon  which 
reinstatement  may  be  had,  there  would  seem  to  be  no  doubt 
but  that  the  society  may,  so  far  as  empowered  by  its  laws,  im- 
pose such  conditions  for  revival  of  the  policy  or  reinstatement 
as  are  reasonable.  The  exercise  of  such  a  power  is  consistent 
with  the  purposes  and  conduct  of  the  organization  and  the 
rights  of  other  members.  To  hold  otherwise  would,  in  effect, 
deprive  other  members  of  that  protection  to  which  their  con- 
tract with  the  society  or  company  entitles  them.  Such  a  rule 
is  based  upon  the  reason  and  justice  of  the  law,  and  is  not  in- 
consistent with  the  adjudicated  cases,  and  must,  therefore, 
when  not  so  expressly  provided  by  the  terms  of  the  contract, 

i«  Dnvis  V.  Shearer  (Wis,  189.").  90  Wis.  2.50;  G2  N,  W.  Rep.  1050. 
'«  So  held  in  Swing  v.  Akely  etc.  Co.  (Minn.  1895).  (54  N.  W.  Kep. 
97. 
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be  considered  as  an  implied  condition  of  wliicli  every  member 
will  be  deemed  to  have  notice  when  he  entei's  into  contract 
relations  with  such  society.  But  where  tlie  rules  of  the  order 
provide  that  the  member  may  be  reinstated  for  valid  reasons 
upon  paying  assessment  arrearages,  the  society  is  not  the  sole 
arbiter  as  to  the  validity  of  the  reasons,  but  the  question  is  one 
for  the  jury.-^^^  If  payment  of  all  dues  within  a  specified 
time  after  forfeiture  is  all  that  is  required  by  the  by-laws, 
usage  of  the  society  does  not  impose  other  obligations  as  pre- 
requisites, for  the  positive  terms  of  the  contract  will  exclude 
the  custom.^"^  And  where  the  member  after  his  suspension 
pays  an  assessment,  and  the  same  is  accepted,  liis  rights  under 
the  policy  revive,  and  the  company  will  be  liable  for  a  subse- 
quently occurring  loss.^^^  Again,  if  a  by-law  provides  for  re- 
instatement upon  presenting  sufficient  excuse  for  failure  to  pay 
an  assessment,  and  it  appears  that  a  director  to  whom  the  as- 
sessment had  been  paid  had  neglected  to  pay  it  over  to  the 
company,  and  the  board  refuses  to  reinstate  upon  said  excu^:e 
on  the  ground  of  the  member's  ill-health,  the  case  is  a  proper 
one  for  a  court  of  equity.^  ^^  A  question  sometimes  arises  as 
to  the  eifect  upon  a  member,  who  has  been  restored  or  read- 
mitted to  membership,  of  the  failure  of  a  local  branch  of  a 
society  to  strictly  confonn  to  its  constitution  and  by-laws  as 

"»  Dermis  v.  Massachusetts  Mut.  B.  Assn.,  47  Hun  (N.  Y.),  338  (one 
judge  dissenting).  In  this  ease  the  member  was  rendered  powerless 
by  a  sudden  calamity  before  the  expiration  of  the  thirty  days  within 
which  payment  might  under  the  contract  be  made.  The  member  had 
paid  many  previous  assessments,  which  fact  the  court  declared  mani- 
fested his  intent  to  pay.  After  the  member  became  unconscious,  the 
company  sent  him  a  notilication  of  Uie  forfeiture,  and  that  the  cer- 
tificate might  be  renewed  if  he  was  in  good  health,  but  the  court  said 
that  the  company  had  no  right  to  add  this  condition  to  the  inile,  as 
it  was  not  included  therein,  for  if  the  reason  was  valid,  it  was  not 
dependent  upon  the  member's  good  health. 

"'  ]\Ianson  v.  Grand  Lodge,  30  Minn.  509. 

'"  Washington  etc.  L.  Ins.  Co.  v.  Tlosenberger.  84  Va.  St.  37.3;  Mod- 
ern Woodmen  of  America  v.  .Tameson.  48  Kan.  718;  30  Pac.  Kop.  4G0: 
reviewing  29  Pac.  Rep.  473;  Odd  Fellows'  Mut.  Aid  Assn.  v.  Sweetsor, 
117  Ind.  97;  19  N.  E.  Kep.  722. 

"'  Van  Houten  v.  Piue.  38  N.  J.  Eq.  72.  Tliat  equity  ha-^  .iurisdic- 
tion.  see  Graveson  v.  Cincinnati  L.  Assn.,  S  Ohio  (C.  C),  171;  20  Weeli. 
L.  Bull.  183. 

Joyce,  Vol.  II.— 85 
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to  the  routine  prescribed  in  cases  of  members,  and  it  would 
seem  that  to  require  too  strict  a  compliance  in  matters  not  ma- 
terial, and  whicli  are  merely  formal  and  incidental  to  tbe 
exercise  of  tbe  power,  might,  in  many  cases,  be  productive  of 
great  injustice,  and  it  has  been  held  that  although  the  pro- 
ceedings do  not  in  all  respects  conform  strictly  to  the  rules  of 
the  order,  the  company  is  estopped  to  deny  the  member's  good 
standing.^ ^*  The  fact  that  the  member  neglects  to  be  rein- 
stated during  his  lifetime  does  not  prevent  his  insurance  being 
revived  after  his  death  by  payment  of  the  sum  due  at  his  death, 
provided  that  the  period  has  not  elapsed  within  which  he 
might,  if  living,  be  reinstated.^  ^'  If  the  insured  is  reinstated 
on  the  payment  of  back  dues,  conditioned  that  he  is  of  "temper- 
ate habits,  in  good  health  then,  and  for  twelve  months  past, 
and  free  from  all  disease,  infirmity,  or  weakness,"  a  slight  and 
temporary  illness  within  the  year  previous  to  his  reinstatement 
which  does  not  render  him  uninsurable,  and  from  which  he 
has  entirely  recovered  at  the  time  of  his  reinstatement,  does 
not  violate  such  condition  nor  vitiate  his  insurance.^^®  And 
in  case  of  a  requirement  that  the  assured  be  alive  and  in  good 
health  to  warrant  a  reinstatement,  and  the  holder  of  the  pol- 
icy, after  the  assured's  neglect  to  pay,  applies  within  a  reason- 
able time  for  reinstatement  and  offers  to  show  that  the  as- 
sured is  alive  and  in  good  health,  the  refusal  to  reinstate  is  a 
breach  of  contract  by  the  company,  and  an  action  lies  to  re- 
•cover  the  amount  paid  with  interest.^^^  But  if  satisfactory 
•evidence  of  good  health  is  required,  and  it  cannot  be  furnished, 
the  society  need  not  reinstate.^ ^^     If  a  benefit  certificate  is 


"*  Galg-e  V.  Grand  Dodge,  48  Hun  (N.  Y.),  137;  15  N.  Y.  St.  Rep.  455; 
HolTman  v.  Supreme  Council  of  American  Legion  of  Honor,  35  Fed. 

Rep.  2.52. 

1"  Modern  Woodmen  of  America  v.  Jameson,  49  Kan.  677;  31  Pac. 
Rep.  733;  reversing  30  Pac.  Rep.  460,  and  29  Pac.  Rep.  473.  See 
Wright  V.  Supreme  Commandery  etc.,  87  Ga.  426;  13  S.  E.  Rep.  564. 

"'Vrencii  v.  Mutual  Res.  F.  L.  Assn.,  Ill  N.  C.  391;  32  Am.  St. 
Rep.  803.    See  note  to  3  Am.  St.  Rep.  634. 

"'  Lovi<ik  V.  Provident  L.  Assn.,  110  N.  C.  93;  14  S.  E.  Rep.  506: 
21  Ins.  L.  J.  332. 

^^  Ronald  V.  Mutual  Res.  F.  L.  Assn.  (N.  Y.  C.  A.  1892),  44  N.  Y. 
St.  Rep.  407;  21  Ins.  L.  J.  634. 
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forfeited  prior  to  the  enactment  of  a  statute,  tlie  member's 
reinstatement  after  the  act  goes  into  effect  does  not  bring 
the  certificate  within  the  provisions  of  the  act,  so  as  to  affect 
the  right  of  a  beneficiary,  by  reason  of  the  fact  that  he  is  not 
included  within  those  beneficiaries  whom  the  statute  designates 
as  the  only  persons  in  whose  favor  certificates  in  such  societies 
can  be  issued.^ ^^  It  is  held  that  a  literal  performance  of  the 
exact  conditions  is  requisite  to  warrant  a  reinstatment.  Thus, 
if  the  laws  of  the  society  require  an  appearance  in  person  or 
an  application  in  writing,  and  the  payment  of  back  dues  and 
assessments,  this  must  be  done.^^*^ 

§  1277.  Reinstatement  by  way  of  Waiver  and  not  as 
New  Contract — Creditor's  Rights. — A  creditor  who  is  a 
beneficiary  is  not  entitled  to  recover  upon  a  certificate,  where 
the  member  is  reinstated  upon  the  payment  of  overdue  assess- 
ments, if  the  evidence  tends  to  show  that  the  reinstatement  is 
by  way  of  waiver  of  the  forfeiture  and  not  by  way  of  a  new 
contract.^  *^ 

§  1278.     To  Whom  Dues  and  Assessments  are  Payable. 

In  determining  to  whom  dues  may  be  paid,  the  question  may 
depend  upon  the  nature  of  the  organization  and  its  powers; 
or  the  character  of  the  benefit  to  be  derived,  whether  mortu- 
ary or  sick  benefits;  or  the  contract,  with  all  that  is  included 
as  a  part  thereof;  or  the  powers  vested  in  local  or  subordinate 
lodges,  if  the  society  transacts  its  business  under  that  system; 
or  the  effect  of  customs  of  the  society  or  local  order,  if  there 
be  such  order;  or  upon  agency  and  waiver  or  estoppel.''*'^ 
Sometimes  the  rules  of  the  organization  may  require  the 
subordinate  secretaries   to   collect   an   assessment,^ ^^    or   the 


"»  Llndsey  v.  Wostern  Mut.  Aid  Soc.,  84  Iowa,  734;  ^0  N.  W.  Rep. 
29.  under  Laws  21st  CJen.  Asseni.  Iowa,  c.  G"),  sec.  21. 

'">  Lobmnn  v.  I.  O.  B'nai  B'rith,  23  N.  Y.  Week.  Dig.  409. 

»"  So  held  in  Clarke  v.  Sehwarzenberg,  164  Mass.  347;  41  N.  E. 
Rep.  «.o5,  before  Stat.  188.5.  c.  183. 

>•»  Examine  sees.  35,  .00.-  39S.  407.  herein. 

'"'  So  In  Demings  v.  Supreme  Lodge,  131  N.  Y.  522;  30  N.  E.  Rep. 
572. 
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assessment  may  be  collected  bj  the  subordinate  lodges  and 
forwarded  to  the  supreme  lodge,^^*  or  it  may  be  payable 
to  the  secretary  or  an  officer  of  the  society  under  the  contract 
or  rules  of  the  organization.^ ^^  So  the  dues  may  be  payable 
to  the  local  collector/^^  or  the  requirement  may  be  that  the 
member  shall  pay  the  assessment  into  the  beneficiary  fund  in 
his  subordinate  lodge,^^^  and  it  may  be  a  question  for  the  jury 
whether  the  promise  of  payment  to  a  director,  and  his  promise 
to  pay  the  society  and  neglect  so  to  do,  constitutes  a  sufficient 
excuse  to  warrant  a  reinstatement.^^*  So  payment  may  be 
made  to  any  officer  who  is  empowered  to  recover  the  same.^^^ 
The  payment  to  a  local  lodge  of  assessments  on  a  benefit  cer- 
tificate payable  after  death  is  payment  to  the  supreme  lodge 
where  the  member  is  admitted  by  the  local  lodge,  which  has 
collected  the  admission  fee,  and  a.11  assessments  due  from  him, 
and  the  member's  rights  are  not  affected  by  the  fact  that  the 
local  lodge  has  failed  to  remit  the  same  to  the  supreme 
lodge.^'^^  If  an  assessment  is  made  by  the  subordinate  lodge 
empowered  to  levy  such  an  assessment,  payment  need  not  be 
made  of  an  assessment  levied  by  the  grand  lodge.* '^^  The 
stipulations  of  the  contract  as  to  the  person  to  whom  payments 
of  an  assessment  shall  be  made  cannot  be  set  aside  by  a  custom 
sanctioned  by  the  officers  of  the  lodge,  and  which  has  arisen 
from  a  construction  of  the  contract  by  such  officials.  The 
members  are  bound  only  by  the  contract,*''^  and  from  the 
terms  of  the  contract  the  member  may  be  obligated  to  see  that 

»"  So  in  Hall  v.  Supreme  Lodge,  24  Fed.  Rep.  450;  Supreme  Lodge 
V.  Abbot,  82  Ind.  1;  Scheu  v.  Grand  Lodge  etc.,  17  Fed.  Rep.  214. 

^'^  So  in  McDonald  v.  Ross-Lewin,  29  Hun  (N.  Y.),  87;  Manson  v. 
Grand  Lodge,  30  Minn.  509;  16  N.  W.  Rep.  395. 

"«  So  in  Brown  v.  Grand  Council,  81  Iowa,  400;  46  N.  W.  Rep. 
1086. 

1"  So  provided  in  the  constitution  of  the  A.  O.  U.  W.:  A.  O.  U.  W. 
V.  Moore  (Ky.).  1  Ky.  L.  Rep.  93. 

>'■'»  Van  ITouten  v.  Pine,  38  N.  J.  Eq.  72. 

"°  Man?on  v.  Grand  Lodge.  30  Minn.  509;  16  N.  W.  Rep.  395. 

"»  Barbaro  v.  Occidental  Grove  etc.,  4  Mo.  App.  429;  Sehmuck  v. 
Gegenseitiger  etc..  44  Wis.  369. 

»"  Agnew  V.  A.  O.  V.  W.,  17  Mo.  App.  2.54. 

'«  Wigcin  V.  Knights  of  Pythias,  31  Fed.  Rep.  122;  Manson  v. 
Grand  Lodge,  30  Minn,  509. 
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the  money  for  assessments  and  dues  is  actually  received  by  the 
society.-' ^^  So  it  may  be  necessary  to  pay  assessments  to  a 
receiver  of  the  company.^ '^* 

§  1279.  Mode  of  Remittance. — If  there  is  no  provi- 
sion as  to  the  mode  of  transmission  of  assessments  or  dues,  or 
if  the  notice  for  the  payment  thereof  is  silent  as  to  the  mode 
of  remitting  the  same,  the  assured  will  be  bound  to  see  that 
the  money  is  actually  received  by  the  comp'any  within  the 
time  specified  as  that  within  which  payment  must  be  made,  or 
he  will  forfeit  his  policy,  for  a  party  will  be  held  strictly  to 
his  contract  with  regard  to  payment  of  dues.  But  if  the  no- 
tice gives  instructions  as  to  the  mode  of  remittance,  the  right 
to  forfeit  the  policy  for  nonpayment  is  waived,  provided  the 
insured  complies  with  such  directions  ;^'^^  and  there  are  other 
exceptions  to  the  rule.-'^®  If  a  member  fails  to  pay  his  assess- 
ment on  the  day  it  becomes  due,  and  the  by-laws  provide  that 
the  certificate  shall  be  of  no  force  in  such  case,  and  can  only 
be  revived  by  payment  thereof,  but  that  no  indemnity  bene- 
fits shall  be  paid  for  injuries  received  between  the  time  when 
the  delinquent  payment  became  due  and  the  time  when  the 
same  is  received  by  the  secretary  at  liis  office,  such  member 
cannot  recover  benefits  unless  such  money  is  received  by  the  as- 
sociation before  the  member  is  injured,  even  though  the  check 
for  the  amount  due  is  mailed  in  time  to  have  ordinarily  reached 
the  association  before  the  time  of  the  injury,  there  being  other 
evidence  tending  to  show  that  it  was  not  received  till  after  the 
day  of  the  injury,^"^^ 

§   1280.     Tender  of  Assessments — Frequency  of  Tender. 

If  an  expelled  member  regularly  tenders  his  assessments  until 
death,  and  the  judgment  is  reversed  or  the  reinstatement  or- 

"'  Protection  L.  Ins.  Co.  v.  Foote,  79  111.  361.    See  chap,  xxxiv, 
herein. 

"*  See  sec.  1273,  hpreiu. 

"'■  Protection  L.  Ins.  Co.  v.  Fonto.  7D  111.  3(11. 
'"•^  yee  sees.  1163,  1164,  herein,  as  to  the  rule  concerning  premiumSji 
and  c.  xxxiv,  herein,  as  to  waiver  and  estoppel. 

'"  So  hpld  in  Nationnl  Masonic  Aoc.  Assn.  v.  Burr,  44  Neb.  25(5;  24 
rns.  L.  J.  423;  62  N.  W.  Rep.  466. 
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dered  by  tlie  court,  recovery  may  be  had  by  tlie  benenciaiy.^"^ 
"Where  the  statute  so  permits,  an  assessment  may  be  tendered, 
and,  if  refused,  the  party  may  keep  the  money  in  his  posses- 
sion, and  the  tender  is  good  where  he  subsequently  pays  it 
into  court.-^^^  In  mutual  assessment  companies,  where  the 
contract  is  such  that  the  amount  of  the  assessment  is  necessarily 
unknowm,  it  cannot  be  within  the  intent  of  the  contract  that 
a  member  must  tender  an  assessment  every  time  it  becomes  due, 
and  even  if  the  amount  is  actually  known,  the  case  would  then 
be  broug'ht  within  that  of  Meyer  v.  Knickerbocker  Life  Insur- 
ance Company,^  ^°  where  it  is  held  that  a  formal  annual  ten- 
der of  premiums  is  not  necessary  after  refusal.^^^  So  it  is 
ordinarily  required  that  notice  of  an  assessment  must  be  given, 
in  which  case  it  is  a  condition  precedent  to  payment.-^ ®^  ^Xor 
need  a  tender  of  arrearag-es  which  are  necessary  to  be  paid  to 
reinstate  the  meiuber  be  made  at-a  lodge  meeting;  a  tender  is 
sufficient,  in  such  case,  when  made  to  an  officer  authorized  to 
receive  such  moneys.-^^^  As  between  a  subordinate  and  su- 
preme lodge,  or  a  member  and  the  lodge,  tender  is  payment  so 
far  as  the  protection  of  the  relative  rights  of  the  parties  are 
concerned.  It  is  sufficient  if  made  once  where  the  party 
stands  ready  thereafter  to  pay  on  demand.^  ^*     So  a  tender  to 

"*  March  v.  Supreme  Lodge,  29  Fed.  Rep.  896. 

"•  Loughbridge  v.  Iowa  L.  &  E.  Assn.,  84  Iowa,  141;  50  N.  W.  Rep. 
P68,  under  Code  Iowa,  sec.  2104. 

"»  73  N.  Y.  516;  29  Am.  Rep.  200. 

"*  See  sees.  1122,  1123,  herein,  as  to  tender  and  frequency  of 
tender  of  premiums;  Natural  L.  Ins.  Co.  v.  Tullidge,  39  Ohio  St.  240. 
where  the  company  refused  to  accept  a  premium,  and  it  was  held 
that  an  action  might  be  maintained  to  continue  the  policy  in  force; 
Day  V.  Connecticut  L.  Ins.  Co.,  45  Conn.  480;  29  Am.  Rep.  693.  where 
it  was  held  that  the  holder  might  tender  the  premium,  and  wait 
till  the  policy  became  due  and  then  sue;  McKee  v.  Phoenix  Ins.  Co., 
28  Mo.  383;  75  Am.  Dec.  129,  where  it  was  held  that  if  the  com- 
pany wrongfully  refuses  to  receive  a  premium  due,  the  insured  m.ay 
treat  the  contract  as  at  an  end. 

"*  Jones  V.  Sisson,  6  Gray  (Mass.),  288;  Williams  v.  Babcock.  25 
Barb.  (N.  Y.)  109;  Coyle  v.  Kentucky  Grangers'  etc.  Co.  (Ky.).  2  S. 
W.  Rep.  676;  Hull  v.  Supreme  Lodge,  24  Fed.  Rep.  450. 

^''  Manson  v.  Grand  Lodge  A.  O.  U.  W.,  30  Minn.  .509. 

W4  People  V.  Mutunl  L.  Ins.  Co.,  92  N.  Y.  105;  Hall  v.  Supreme 
Lodge  K.  of  H..  24  Fnd.  Rep.  450.  But  see  sees.  1122-1125,  -herein, 
as  to  tender  of  premiums. 
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tlie  secretary  of  a  mutual  companj  of  an  assessment  may  be  a 
good  tender.^ ^^ 

§  1281.  Assessments  and  Dues — Death  Before  Time  Spe- 
cified, for  Payment  Expires — Loss  After   Suspeuision. — It" 

a  note  is  given  for  a  membership  fee  and  tlie  policy  contains 
no  condition  for  forfeiture  for  its  nonpayment  when  due,  and 
the  time  of  payment  thereof  is  extended,  auA  death  occurs 
before  said  period  expires,  no  forfeiture  arises  by  nonpayment 
of  the  note  when  first  due;  ^^^  and  the  directors  may  be  em- 
powered to  exclude  the  insured  from  all  benefits  under  his  cer- 
tificates, and  still  collect  assessments  on  his  pi-emium  note  dur- 
ing his  default  where  the  w^hole  note  is  absolutely  collecti- 
ble.-^®^ And  where  payment  is  required  to  be  made  within 
a  specified  time,  or  within  a  certain  number  of  days  after  no- 
tice, otherwise  the  policy  is  to  be  forfeited,  the  fact  that  the 
assessment  is  unpaid  when  death  occurs  does  not  prevent  a  re- 
covery if  the  period  specified  has  not  expired  at  the  time  of 
death.^^®  But  no  recovery  can  be  had  for  a  loss  occuning 
during  suspension  of  the  risk.  Thus,  where  the  assessment  is 
required  to  be  paid  within  ten  days  after  demand,  otherwise 
the  policy  is  to  be  suspended  until  payment,  and  a  loss  occurs 
after  the  ten  days  and  before  the  payment,  no  recovery  can  be 
had.-"^®^  So  where  a  member  fails  to  pay  certain  dues  and  is 
suspended,  and  after  his  deati.  the  same  are  paid  to  the  col- 
lector of  the  local  society,  the  company  will  not  be  liable,  even 
though  a  receipt  is  given  therefor  by  the  collector,  the  latter 
not  having  authority  so  to  do.*^® 

"'  "Loughbrldge  v.  Iowa  L.  &  Endowment  Assn.,  84  Iowa,  141;  50 
N.  ^V.  Rep.  568. 

"«  Kansas  Prot.  Union  v.  White.  3fi  Kan.  760;  14  Pac.  Rep.  275. 

'"  Coles  V.  Iowa  State  Mut.  Ins.  Co.,  18  Io<w-a.  425. 

'''  Baker  v.  New  York  State  Mut.  etc.  Co.,  27  N.  Y.  Week.  Dijr. 
91;  Elmer  v.  Mutual  B.  L.  Assn.  of  America,  19  N.  Y.  Supp.  289; 
64  Hun  (N.  Y.).  6.39;  47  N.  Y.  St.  Rep.  35;  Painter  v.  Industrial  L. 
Assn.,  131  Imd.  68;  30  N.  E.  Rep.  876;  Rogers  v.  Capitol  L.  etc.  Co.. 
1  Week.  Not.  Cas.  588;  Wriglit  v.  Supreme  Commandery,  87  Ga.  426; 
13  S.  E.  Rep.  .564;  Protection  L.  Ins.  Co.  v.  Palmer.  81  111.  88. 

"»  Blancliard  v.  Atl.intic  Mut.  F.  Ins.  Co..  3^  N.  IT.  9. 

"°  Brown  v.  Grand  Council,  81  Iowa,  400;  40  N.  W.  Rep.  lOSG. 
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§  1282.    Death  of  Member  During-  Suspension  of  Lodge. 

If  a  bj-law  of  the  supreme  lodge  provides  for  suspension  of  a 
subordinate  lodge  which  refuses  or  neglects  to  forward  assess- 
ments within  a  specified  time,  and  also  provides  that  "if  a  death 
occur  in  said  lodge  during  such  suspension  no  death  benefit  shall 
be  paid,"  said  clause  shall  be  construed  to  read  as  if  the  words 
"during  such  suspeoision"  had  been  added  to  said  clause,  for 
it  would  be  *n  injustice  to  hold  that  a  member  who  had 
promptly  paid  his  dues  to  the  local  lodge  should  forfeit  all  his 
rights  by  reason  of  the  fault  or  neglect  of  the  lodge  to  perform 
its  duty,  especially  where  the  lodge  might  tliereafter  be  re- 
stored by  paying  up.  The  restoration  of  the  lodge  would  re- 
store the  member's  rights  to  benefits.^ ^^ 

§  1283.  Death  While  "Dues  in  Arrears."— If  the  con- 
stitution, of  a  mutual  benefit  society  provides  that  a  member 
shall  be  entitled  to  funeral  benefits  when  at  the  time  of  his 
death  he  is  "not  more  than  three  months  in  an-ears,"  such  pro- 
%'ision  ^^dll  be  so  construed  as  not  to  exclude  a  member  from 
funeral  benefits  where,  although  he  is  three  months  in  arrears, 
he  dies  the  day  before  the  dues  of  the  following  month  are 
payable.^^^ 

§  1284.  Payment  Assessment  after  Loss. —  If  the  policy 
or  certificate  provides  that  nonpayment  of  an  assessment  on 
a  premium  note  when  due  shall  forfeit  the  policy,  and  the 
assured  is  notified,  but  neglects  to  pay  the  same,  the  policy 
will  be  void,  and  the  company  may  refuse  to  accept  a  pay- 
ment after  loss.^^^  And  payment  of  an  assessment  after  death 
by  a  friend  of  the  assured — the  latter  in  his  lifetime  ha^^ng  re- 
fused payment — is  of  no  effect,  even  though  the  company 
accepts  the  same,  where  it  is  accepj;ed  in  ignorance  of  the 
death.^^'*  So  the  collection  of  an  assessment  after  loss  does 
not  render  the  insurer  liable  where  by  the  conditions  of  the 

"*  Suprenne  I>odge  v.  Abbott,  82  Ind.  1. 

"=  So  held  in  Sliei-ry  v.  Operative  Plasterers'  Union  (ra.  1891),  20 
Atl.  Rep.  10G2. 
"=  Southern  Mut.  Ins.  Co.  v.  Taylor,  33  Gratt.  (Va.)  743. 
»"  Miller  v.  Union  Cent.  L.  Ins.  Co.,  110  111.  102. 
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•contract  the  termination  of  the  same  does  not  affect  the  valid- 
ity of  the  policy  or  the  note  with  respect  to  past  dues.^^^  But 
the  payment  to  the  companj  and  its  retention  of  assessments 
after  the  death  of  the  assured  may  render  it  liable  unless  ac- 
cepted without  knowledge.^^^  Thus,  if  the  assured  during  his 
lifetime  requests  payment  of  an  assessment,  and  this  is  done 
after  his  death,  and  the  company  retains  the  money,  such  pay- 
ment is  good.-'^'^ 

§  1285.  Rig-ht  to  have  Assessment  Made. — The  company 
is  bound  by  its  contract,  and  is  obligated  to  make  the  necessary 
assessments  to  meet  losses  in  accordance  therewith.  Thus, 
where  the  assured,  as  a  member  of  a  mutual  benefit  society, 
promises  to  pay  assessments  in  consideration  that  the  company 
will  pay  a  specified  sum  not  exceeding  a  certain  amount,  and  the 
contract  specifies  the  time  within  which  the  loss  shall  be  pay- 
able, giving  the  form  of  notice  and  process  for  collecting  death 
assessments,  said  contract  imports  a  promise  on  the  part  of  the 
company  that  it  will  make  or  cause  to  be  made  the  necessary 
assessment;  ^'^^  and  where  the  right  exists  to  have  an  assess- 
ment made  on  all  the  other  policy-holdei-s,  the  member's  right 
cannot  be  limited  by  the  enactment  of  a  by-law  to  which  he 
does  not  assent,  which  provides  that  assessments  shall  only  be 
made  on  a  certain  class,  and  the  directors  may  become  liable 
personally  to  such  member  where  they  pay  out  money  to  which 
he  is  entitled,  even  though  the  same  is  done  in  good  faith.^^'' 
And  if  the  liability  'to  levy  an  assessm-ent  for  a  death  benefit 
is  absolute,  this  is  not  conclusively  changed  by  an  investioation 
of  trustees  whether  the  deceased  was  a  member  or  not,  even 
though  the  charter  and  by-laws  provide  that  benefits  sliall  not 
extend  to  those  whose  membership  has  ceased,  and  that  deaths 

"»  Wash  V.  Union  Mut.  Ins.  Co.,  43  Me.  343. 

'"  Erdman  v.  Mutual  Ins.  Co.  etc.,  44  Wis.  37G;  Pritcliard  v.  Me- 
chanics' Asisur.  Soc,  3  Com,  B.,  N.  S.,  G22;  Swett  v.  Protection  Re- 
lief Soc,  78  Me.  541. 

'"  Erdman  v.  Mutual  Ins.  Co.  etc.,  44  Wis.  37G.  See  sec.  1374,  here- 
in, as  to  Avaiver  by  acceptance  of  assessments  after  loss  or  death, 

"»  Lawler  v,  MuiT'liy,  58  Conn.  294. 

"»  Stewart  v.  Lee  Mut.  F.  Ins.  Assn.,  G4  Miss.  499. 
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are  to  be  reported  by  the  trustees.^°"^  So  altbougb  it  is  pro- 
vided in  the  constitution  that  a  pro  rata  sum  shall  be  paid  in 
full  satisfaction  of  a  claim  where  a  single  assessment  is  insuffi- 
cient, yet  if  the  certificate  provides  that  a  claim  shall  be  pay- 
able only  from  the  death  fund  at  the  time  of  death,  or  from 
moneys  realized  from  the  next  assessment,  and  every  member 
is  required  to  pay,  when  he  becomes  such,  a  first  death  assess- 
ment, a  fii-st  death  claim  is  not  dependent  for  payment  upon 
the  death  fund  on  hand,  but  a  right  exists  to  have  it  satisfied 
out  of  funds  arising  from  an  assessment  to  meet  such  claims.^^^ 
But  where  certain  necessary  costs  for  an  appraisal  of  damages 
are  required  to  be  deposited  by  the  insured  upon  demand  be- 
fore an  assessment  is  made,  there  can  be  no  recovery  if  such 
security  is  demanded  and  refused.^^^ 

§  1286.  No  Authority  to  Receive  licss  than  the 
Amount  of  Assessment  Due. — In  view  of  the  peculiar  nature 
of  the  relations  existing  between  members  and  the  association, 
and  the  mutual  obligations  resulting  therefrom,  and  the  ob- 
jects of  the  organization,  it  would  seem  to  be  undoubted  that 
mutual  benefit  societies  have  no  power  to  receive  from  a  mem- 
ber an  amount  less  than  the  actual  sum  due  on  the  assessment, 
and  it  would  also  seem  that  the  company  has  no  power  to  ac- 
cept other  than  cash  or  its  equivalent  in  payment,  as  in  case 
of  promissory  notes.^*^^ 

§  1287.  Assessments  and  Dues — Safety  Fund — Reserve 
Fund. — Where  the  contract  provides  for  a  safety  fund 
for  the  benefit  of  living  members  by  the  use  of  the  income  of 
such  fund  toward  the  payment  of  dues  and  assessments,  or  by 

"»  Dillingham  v.  New  York  Cotton  Exch.  (U.  S.  C.  C.  1892),  49 
Fed.  Rep.  719. 

*»^  Wadsworth  v.  Jewelers  &  T.  Co.,  132  N.  Y.  540;  26  Jones  &  S. 
CS.  Y.)  88;  31  N.  Y.  St.  Rep.  185;  9  N.  Y.  Supp.  711.  In  this  caso 
the  pro  rata  clause  was  held  vague  and  indefinite  at  the  least,  and 
not  applicable  to  the  facts. 

*"  In  this  case  the  policy  was  on  growing  crops  and  the  loss  wiis 
by  hail:  Mutual  Hail  Ins.  Co.  v.  Wilde,  8  Neb.  427. 

""  Buffum  V.  Fayette  Mut.  Ins.  Co.,  3  Allen  (Mass.),  3G0.  But  see 
35,  3C,  herein. 
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a  division  of  tlie  same  among  those  wliose  certificates  are  in 
force  on  the  failure  of  the  association  to  pay  indemnities,  and 
an  assessment  is  levied  prior  to  fiKng  a  bill  for  dissolution,  the 
nonpayment  of  the  same  mthin  the  time  limited  for  its  pay- 
ment, in  order  to  keep  the  policy  in  force,  will  avoid  the  con- 
tract so  as  to  preclude  the  holder  from  sharing  in  the  safety 
fund.  But  this  case  differs  from  that  where  a  certain  sum 
is  required  to  be  paid  to  the  safety  fund  within  one  year  from 
the  date  of  the  certificate;  for  here,  if  the  payment  is  made 
within  the  year,  it  is  sufiicient  to  entitle  the  certificate  holder 
to  share  in  the  fund,  even  though  the  amount  is  not  paid  nntil 
after  the  bill  is  filed  for  dissolution;  so  also  where  certain 
monthly  dues  are  not  paid  until  after  the  association  stops  busi- 
ness and  proceedings  are  pending  to  wind  up  its  affairs.-*^^ 
Again,  where  the  reserve  fund  is  of  like  character,  entirely 
excluding  represesntatives  of  members  deceased,  and  no  abso- 
lute legal  obligation  rests  upon  the  members  to  pay  an  assess- 
ment levied  by  the  receiver,  the  nonpayment  of  snch  assess- 
ment does  not  forfeit  the  right  to  participate  in  the  reserve 
fund.205 

§  1288.  Refusal  to  Pay  Assessments — Right  to  Have 
Fund  Distributed. — If  the  contract  provides  for  a  re- 
serve fund  for  the  benefit  of  living  members,  and  the  company 
goes  into  a  receiver's  hands,  those  entitled  to  such  fund  and 
whose  contracts  are  in  force  "svill  share  pro  rata  according  to 
the  amount  contributed  thereto  .by  each,  and  tlie  fact  that  a 
member  has  refused  to  pay  an  assessment  which  he  was  under 
no  legal  obligation  to  pay  does  not  preclude  his  right  to  such 
share.^*^^  In  the  case  establishing  this  proposition  the  right  to 
the  fund  was  limited  to  the  living  certificate  holders,  but  the 

'"*  Burdon  v,  Massachusetts  Safety  F.  Assn.,  147  Mass.  SfiO;  0  N. 
E.  Eep.  840. 

'^'^  In  re  Equitable  Reserve  Fund  L.  Assn.,  131  N.  Y.  354;  30  N.  B. 
r.ep.  114;  43  N.  Y.  St.  Rep.  204;  21  Ins.  L.  J.  385.  See  s.  c,  16  N.  Y. 
Supp.  SO;  40  N.  Y.  Sit.  Rep.  SOO. 

=*"  In  re  Equitable  Reserve  F.  L.  Assn..  131  N.  Y.  354;  30  N.  B. 
Rep.  114;  43  N.  Y.  St.  Rep.  204;  21  Ins.  L.  J.  385.  See  s.  c,  16  N.  Y. 
Supp.  80;  40  N.  Y.  St.  l\op.  SOO.  See.  also.  Burdon  v.  Massachusetts 
Safety  Fund  Assn.,  147  Mass.  360;  6  New  Eng.  Rep.  840. 
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contract  provided  that  the  reserve  fund  should  not  be  applied 
to  the  payment  of  death  claims  until  it  should  reach  a  speci- 
fied sum,  which  it  never  did.  There  were  also  other  condi- 
tions relating  thereto.  But  in  a  Massachusetts  case^"^"  the 
safety  fund  was  to  be  divided  among  certificate  holders,  and  it 
was  held  that  it  should  be  divided  among  all  members  and  rep- 
resentatives of  members  whose  policies  were  in  force  at  the  date 
of  filing  the  bill  for  dissolution.  It  is  also  held  in  New  York 
that  the  rights  of  claimants  to  the  reserve  fund  should  be 
referred  to  the  date  of  the  commencement  of  the  proceed- 
ings for  dissolution  of  the  company.^'*^*'  If  the  company  is 
incorporated  as  a  fraternal  beneficiary  organization  under  a 
statute  providing  therefor,  and  issues  benefit  certificates  pay- 
able out  of  a  fund  created  by  assessments  levied  for  such  pur- 
pose, and  the  society  employs  paid  agents  to  solicit  business 
contrary  to  the  statute,  a  member  to  whom  a  certificate  has 
been  issued  may  refuse  to  pay  assessments  thereafter  levied 
without  forfeiting  payments  already  made,  and  the  certifi- 
cate holders  ^\all,  in  such  case,  be  entitled  to  have  the  fund 
•distributed  among  them.-^"^ 

§  1289.  Application  or  Appropriation  of  Funds  by 
Society  or  Lodg-e. — Dues  and  assessments  are  collected  for 
a  specific  pur[>ose,  and,  with  relation  to  the  member  who  is 
called  upon  to  pay  them,  the  contract  obligation  governs. 
When  said  moneys  are  collected  they  should  ordinarily  be  ap- 
pried  to  the  specific  purpose  for  which  they  are  collected. 
When  assessments  have  been  levied  and  paid  to  the  company, 
the  fund  created  thereby  becomes,  to  a  certain  extent,  a  trust 
fund,  and  if  the  claim  for  which  the  assessment  has  been  made 
is  a  lawful  one,  the  company  will  be  obligated  to  pay  said 
benefit.  Thus  where  a  death  claim  has  accrued  and  an  as- 
sessment has  been  levied  to  satisfy  the  same,  and  the  payment 
of  the  same  having  been  delayed  and  the  amount  having  sub- 
sequently passed  into  the  hands  of  a  receiver,  the  amount  is 
■subject  exclusively  to  the  payment  of  the  claim  which  it  was 

***a  See  note  204  above, 
*^^  See  note  205  above. 
«"  Fogg  V,  Supreme  Lodge  etc.,  159  Mass.  9;  31  X.  E.  Eep.  2S9. 
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levied  to  meet,  and  is  not  an  asset  subject  to  other  claims.^**® 
But  while  such  funds  are  not  assets  subject  to  general  debts^ 
and  while  the  beneficiaries  may  be  entitled  thereto,  yet  the 
company  has  the  control  of  the  same,  in  so  far  that  it  is  not, 
by  reason  of  the  mere  fact  that  the  assessment  has  been  le-\^ed 
and  collected  for  a  benefit,  obligated  to  appropriate  it  to  the 
settlement  of  the  same,  for  if  the  claim  is  illegal  and  invalid, 
the  company  may  refuse  to  pay  it.  This  is  an  obligation  which 
rests  upon  the  iDropea*  oflicers  of  the  company  by  reason  of  the 
fact  that  they  act  for  and  represent  the  members  in  the  dispo- 
sition of  the  funds  to  which  they  have  contributed,  and  it  may 
be  reasonably  presumed  that  the  members  did  not  contract  to 
pay  assessments  to  meet  invalid  and  illegal  claims.  'No  waiver 
can  arise  from  the  fact  that  the  payment  has  been  made  and 
received  of  an  assessment  to  meet  a  mortuary  call,  for  it  may 
have  been  apparently  valid,  and  not  have  proved  to  be  invalid 
until  afterward.^^'*   Again,  the  members  may  be  obligated  to 

=»'  In  re  Equitable  Reserve  Fund  L.  Assn.,  131  N.  Y.  354;  40  N.  Y. 
St.  Rep.  SOO;  16  N.  Y.  Supp.  80;  43  N.  Y.  St.  Rep.  204;  30  N.  E.  Rep. 
114;  21  Ins.  L.  J.  385. 

=»»  Mayer  v.  Equitable  L.  Assn.,  42  Hun  (N.  Y.),  237.  The  court, 
per  Land'on,  .7.,  said  in  this  case:  "The  right  to  payment  under  the 
contract  depended  upon  its  validity,  or  at  least  upon  the  inability 
of  the  defendant  to  show  its  invalidity.  That  invalidity  it  offered 
evidence  tending  to  show.  The  defendant  was  in  a  certain  sense 
the  agent  of  the  members  of  the  company,  but  was  an  agent  with 
special  and  defined  powers  and  limita.tions,  and  the  true  and  ob- 
vious construction  of  those  powers  and  limitations  forbade  payment 
upon  a  cla.im  which  it  was  able  to  show  was  procured  through  mis- 
representation or  fraudulent  suppression  of  facts,  concerning  which 
it  required  answers  from  Stephan  when  he  applied  for  membership. 
That  it  had  realized  the  money  with  which  to  malve  payment  was 
no  waiver  of  its  duty  to  see  to  it  that  payment  was  due;  that  duty 
It  still  owed  to  its  members  who  had  paid  their  assessments,  trust- 
ing to  the  fidelity  of  the  company  to  protect  them  and  the  fund 
from  invalid  claims":  Id.  238.  This  case  is  cited  in  Stuart  v.  Mu- 
tual Res.  Fund  L.  Assn.,  78  Hun  (N.  Y.),  191.  193;  GO  N.  Y.  St.  Rep. 
2^)',,  per  Brown,  P.  .T.,  who  says:  "Neither  is  the  fact  that  the  money 
to  pay  tihe  claim  was  collected  by  assessments  upon  the  members 
of  the  association  available  to  the  plaintiff,  nor  does  it  affect  the 
right  of  the  defendant  to  reject  the  claim  upon  evidence  subse- 
quently obtained.  Such.  I  think,  would  be  the  duty  the  officers  OAved 
to  the  association,   if  they  were  satisfied  from  their  examination 


§  1289  ASSESSMENTS.  1358 

pay  an  assessment,  altliough  the  directoi"3  miglit  liave  resisted 
the  payment  of  some  of  the  losses  included  tlierein,  for  this 
does  not  invalidate  it.-^^  But  although  the  society  controls 
the  funds,  it  holds  them  in  trust,  and  cannot  misapply  the 
same  for  purposes  not  within  its  charter  powers.^^^  The  fact 
that  the  statute  under  which  the  company  is  incorporated  pro- 
vides for  a  death  fund  "belonging  to  the  beneficiaries  of  an- 
ticipated deceased  members,"  in  "an  amount  not  exceeding 
one  assessment,"  does  not  necessitate  the  payment  of  losses 
therefrom  as  they  occur,  but  the  officers  may  exercise  their 
discretion  concerning  the  application  of  the  same  to  particu- 
lar losses,  and  they  may  use  all  or  only  a  portion,  or  none  at 
all,  of  said  fund,  and  may  levy  an  assessment  to  meet  losses 


that  there  was  a  breach  of  the  contra<}t";  citing  also  Fisher  v.  An- 
drews, 37  Hun  (N.  Y.),  176.  In  Swett  v.  Relief  Society,  78  Me.  541, 
it  is  held  that  an  invalid  contract  is  not  made  valid  by  the  in- 
cori>oration  of  the  members  of  the  voluntary  association,  and  the 
assumption  by  that  corporation  of  the  contracts  of  the  voluntary 
association,  and  that  the  company's  treasurer  could  not  ratify  and 
make  valid  invalid  contracts  of  insurance  by  acceptance,  after  the 
member's  death,  of  unpaid  assessments,  and  that  the  assessments 
paid  by  the  members  became  the  company's  money  under  its  by- 
laws, and  that  members  could  not  control  the  disposition  of  assess- 
ments, but  that  the  company  could  retain  the  money  and  control 
It:  Id.  545,  per  Libbey,  J.;  In  re  Protection  L.  Ins.  Co.,  0  Biss.  (G 
C.)  188.  Under  the  policies  in  this  case  the  amoun/t  to  be  assessed 
was  held  not  a  general  asset  of  the  company.  "It  is  so  much  money 
which  each  policy  holder  agrees  to  contribute  to  pay  a  death  loss. 
and  when  collected  does  not  belong  to  the  company  nor  to  its  gen- 
oral  creditors,  but  to  this  special  class  of  creditors,  most  of  whom 
could  only  maintain  a  suit  on  its  guarantees,  or  for  damages  by  rea- 
son of  its  neglect  to  make  the  assessment,"  per  Blodgett,  J.,  198.  See 
Wilber  v.  Forgerson,  24  111.  App.  119. 

"»  Sands  v.  Hill,  42  Barb.  (N.  Y.)  651.  But  see  2  Alb.  L.  .T.  70;  55 
N.  Y.  18. 

"'  State  ex  rel.  Monitor  etc.  Assn..  42  Ohio  St.  555.  Money  col- 
lected for  such  benefits  by  a  subordinate  lodge  cannot  be  appro- 
priated by  it  to  the  payment  of  assessments  and  for  death  benefits 
ordered  by  the  grand  lodge.  The  funds  out  of  which  sick  benefits 
are  payable  are  not  the  funds  out  of  which  death  benefits  are  paya- 
ble, and  each  fund  being  for  a  specific  purpose,  the  money  paid 
by  the  member  cannot  In  sneh  case  be  applied  otherwi'Se  than  for 
the  purpose  contemplated  without  his  direction:  Ancient  O.  U.  W. 
V.  Moore  (Ky.),  9  Ins.  L.  J.  539. 
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if  it  deems  proper  without  using  such  fund.^^^  After  the  as- 
sessment has  been  paid  the  member  cannot  thereafter  per- 
sonally control  its  disposition,  and  cannot  assign  the  same,^^* 
If  the  act  of  incorporation  so  provides,  the  holders  of  cash  pol- 
icies have  a  right  to  insist  that  the  premium  notes  be  first  ex- 
hausted for  losses  before  the  cash  fund  be  drawn  on.^^^ 

§  1290.  Necessity  for  Assessment  Must  Exist. — An  as- 
sessment cannot  be  validly  made  unless  the  necessity  therefor 
properly  and  legally  arises.  Every  prerequisite  to  its  validity 
must  be  complied  with,  and  it  must  be  made  for  a  proper  pur- 
pose, otherwise  payment  by  a  member  is  not  enforceable.^^' 
In  other  words,  the  facts  must  be  such  as  to  occasion  a  legal 
necessity  therefor ;^^^  for  the  contract  under  which  a  premium 
note  is  given  makes  the  note  a  conditional  promise  to  pay.  It 
is  dependent  upon  certain  contingencies,  and  these  conditions 
-are  precedent,  and  must  exist,  otherwise  a  vote  to  assess  will 
have  no  va;lidity,  and  the  assessment  will  be  unenforceable.^^ '^ 
The  mere  passage  of  a  resolution  levying  an  assessment  does 
not  of  itself  create  any  liability ;^^^  but  in  certain  cases  acts 
done  by  a  corporation  presuppose  the  existence  of  other  facts 
which  are  necessary  to  make  them  operative,  and  in  such  case 
there  is  presumptive  proof  of  the  former. ^^^ 

'"  Grossman  v.  Massachusetts  B.  Assn.,  143  Mass.  435;  9  N.  E.  Rep. 
T.'jS,  under  Mass.  Stats.  1880,  c.  196,  sec.  3. 

*"  Swett  V.  Citizens'  Mut.  etc.  Soc.,  8  Me.  541. 

"*  Clark  V.  Manufacturers'  Mut.  F.  Ins.  Co.,  130  Ind.  332;  30  N.  E. 
Hep.  212.    See  sec.  890,  herein. 

"'  Pacific  etc.  Ins.  Co.  v.  Gme,  49  Mo.  329;  American  Mut.  etc.  v. 
"Helburn,  85  Ky.  1;  2  S.  W.  Rep.  495;  when  assessment  is  legritiraate, 
under  Laws  N.  Y.  1879,  c.  496;  McGowan  v.  Supreme  Coun.  Cath. 
M.  B.  Assn.,  70  Hun  (N.  Y.),  534;  58  N.  Y.  St.  Rep.  268. 

"«  Thomas  v.  Whallon,  31  Barb.  (N.  Y.)  178;  American  Ins.  Co.  v. 
Schmidt,  19  Iowa,  502;  Pulford  v.  Fire  Department  etc.,  31  Mich. 
4.^.8. 

"'  See  cases  cited  In  last  two  notes. 

-"  Pacific  etc.  Ins.  Co.  v.  Guse,  49  Mo.  329. 

"°  Thus  the  necessity  of  an  assessment  may  be  presumed  from  no- 
tice to  the  subordinate  secretary,  where  the  rules  of  a.  benefit  society 
require  the  vsupreme  secretary  to  notify  tHie  subordinate  secretary 
to  collect  a  fixed  a-SRe«:sment  when  the  benefit  fund  is  insufficient: 
Denninjrs  v.  Supreme  I.odse  K.  of  P.  of  the  World,  131  N.  Y.  522; 
•60  Hun  (N.  Y.),  350;  30  N.  E.  Rep.  572. 
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§  1291.     Prescribed  Mode  Must  be  Followed  in  Licvy- 

Ing  Assessment.— Sometimes  no  form  or  mode  of  making  an 
assessment  is  prescribed,  and  no  formal  record  thereof  re- 
quired to  be  kej)t,  but  the  duty  to  assess  is  nevertheless  imper- 
ative.^^^  But  if  a  mode  is  specified,  it  must  be  followed,  and 
the  assessment  made  on  the  losses  and  in  the  manner  pre- 
scribed, otherwise  no  obligation  rests  upon  the  member  to  pay 
it,  and  no  forfeiture  can  arise  in  case  of  its  nonpayment,  for 
the  contract  does  not  require  that  a  member  should  pay  an  as- 
sessment which  is  illegally  made.^^^  Thus,  if  an  assessment  is 
not  made  according  to  the  terms  prescribed  by  the  bylaws,  it 
is  invalid,  and  need  not  be  paid,^^^  and  it  is  incumbent  upon 
the  corporation,  if  it  seeks  to  recover  an  assessment  on  a  depos- 
it note,  to  prove  that  it  was  made  in  confonnity  with  the  re- 
quirements of  the  act  of  incorporation  and  by-laws.^^^  The 
(Contract  is  between  the  member  and  the  society,  and  the  for- 
mer has  a  right  to  rely  upon  the  observance  by  the  company 
and  its  officers  of  its  terms.  It  is  this  obligation  which  deter- 
mines the  rights  and  liabilities  of  the  respective  parties  as  be- 
tween them,  and  the  member  may  insist  that  the  requirements 
of  the  fundamental  law  of  the  society  shall  be  observed  by  the 
organization,  and  that  the  mode  of  assessment  agreed  upon 
shall  be  strictly  followed  ;"^^  and  the  directors,  in  levying  an 
assessment,  must  not  overlook  the  plain  provisions  of  their 


""  Backdahl  v.  Grand  Lodge  A.  O.  U.  W.,  46  Minn.  61;  48  N.  W. 
Rep.  454;  20  Ins.  L.  J.  459.  See  Insurance  Co.  v.  Sawyer,  12  Cush. 
(Mass.)  64. 

'-'"  Conductor's  Assn.  v.  Birnbanm,  116  Pa.  St.  565;  10  Cent.  Rep. 
63;  11  Atl,  Rep.  378;  Baker  v.  Citizens'  Mut.  F.  Ins.  Co.,  51  Mich. 
243;  Underwood  v.  Iowa  Legion  of  Honor,  66  Iowa.  134;  Atlantic  F. 
Ins.  Co.  V.  Sanders,  36  N.  H.  252;  Mutual  B.  L,  Ins.  Co,  v.  Jarvis. 
22  Conn.  148. 

^"  Appleton  Mut.  F.  Ins.  Co.  v.  Je&ser,  5  Allen  (Mass.),  446. 

^"  Atlantic  Mut.  Ins.  Co.  v.  Fitzpatrick,  2  Gray  (Mass.).  279. 

"♦  Susquehanna  Mut.  F.  Ins.  Go.  v.  Gackenbach.  115  Pa.  St.  492; 
Pacific  Mut.  Ins.  Co.  v.  Gu«e,  49  Mo.  329;  Covenant  Mut.  B.  Assn. 
V.  Spies,  114  111.  463;  Nas'hua  F.  Ins.  Co.  v.  Moore,  55  N.  H.  48; 
American  Ins.  Co.  v.  Schmidt.  19  Iowa,  502.  See  chaps,  xiv  and 
xvi.  herein,  as  to  relative  duties  and  obligations  of  the  parties; 
Naill  V.  Kansas  Farmers'  F.  Ins.  Co.,  47  Kan.  223;  on  rehe.qring.  27 
Pac.  Rep.  854;  26  Pac.  Rep.  944;  25  Pac.  Rep.  211;  14  Pac.  Rep.  454. 
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charter  in  a  search,  for  some  rule  of  action  more  purely  equi- 
table.^^^  But  the  rule  above  given  presupposes  that  the  by- 
law under  which  the  assessment  is  made  is  valid,  for  if  it  be 
invalid  the  fact  that  it  is  followed  cannot  of  itself  make  the 
assessment  legal,  since  a  member  is  not  estopped  to  deny  the 
exercise  of  an  authority  not  conferred  by  the  charter,  nor  does 
the  member's  consent  to  such  an  authority  confer  it.--^  An 
unsigned,  uncertified,  and  otherwise  incomplete  paper  cannot 
be  treated  as  an  official  assessment  which  under  the  charter  and 
by-laws  should  have  been  signed,  and  the  forfeiture  of  a  pol- 
icy cannot  be  predicated  upon  a  failure  to  pay  such  an  as- 
sessment."^'^ If  an  assessment  is  not  made  in  accordance  with 
the  society's  constitutional  provisions,  it  is  no  excuse  that  it 
was  made  in  conformity  with  a  custom  of  the  society,  unless 
the  member  against  whom  the  forfeiture  is  claimed  had  knowl- 
edge of  such  fact.^^^  Where  the  statute  provides  for  petition 
to  ratify  assessments  or  calls  made  by  mutual  companies  it  ap- 
plies to  calls  made  under  the  statute,  and  not  under  the  con- 
tracts contained  in  the  deposit  notes.^^^ 

§  1292.     Who  Empowered  to   Levy  Assessments. — The 

board  of  directors  must  levy  the  assessment  when  it  is  so  pro- 
vided in  the  by-laws,^^^  and  generally  the  assessment  must  be 
made  by  the  officers,  or  authority  designated,^^^  although  not 
only  the  corporation  may  levy  an  assessment,  but  the  receiver 
may  be  empowered  so  to  do.^^^  If  the  assessments  are  required 
by  the  articles  of  incorporation  and  by-laws  to  be  made  by  the 
secretary,  they  must  be  so  made  to  be  valid  and  warrant  a  for- 
feiture.^^^     And  the  assessment  may  be  valid  when  levied  at 

*^  Slater  etc.  Ins.  Co.  v.  Barf?tow,  8  R.  I.  343. 

^  Grand  Lodge  v.  Stepp,  31    Pitts.    L.  J.  164,  where    the    latter 
proposition  is  sustained. 

'"  Balcer  v.  Citizens'  Mut.  F.  Ins.  Co..  .51  Mich.  243. 

"•  Underwood  v.  Iowa  Lejrion  of  Honor,  OG  Iowa,  134. 

*"  Commonwealtli  v.  Dorchester  Mut.  F.  Ins.  Co..  112  Mass.  142. 

""  Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  50  N.  H.  341. 

*"  Susquehanna    Mut.  Ins.  Co.  v.  Trinclshannock   Toy    Co.,  97  Pa. 
St.  424. 

-'■-  See  Hurlburt  v.  Carter.  21  Barb.  CS.  Y.)  221.    See  sec.  1273,  1274. 
herein,  as  to  receiver. 

'"  Bates  V.  Detroit  Mut.  etc.,  51  Mich.  587. 
Joyce,  Vol.  II.— 86. 
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a  meeting  of  the  board  called  by  the  president  only,^^^*  and  the 
fact  that  one  director  was  absent  when  an  assessment  was  made 
does  not  invalidate  it."^*  The  directors,  when  empowered  to 
make  an  assessment,  can  act  only  in  conformity  with  and  to 
the  extent  of  the  powers  conferred,  for  they  can  have  no  arbi- 
trary discretion.^^''  The  rules  of  the  association  may  require 
the  supreme  secretary,  when  the  benefit  fund  is  insufficient,  to 
notify  the  subordinate  secretaries  to  collect  a  fixed  assess- 
ment.^^® If  an  assessment  is  required  to  be  made  by  the  sec- 
retary, and  is  made  by  others,  it  is  invalid,  and  neglect  to  pay 
the  same  does  not  warrant  a  forfeiture  ;^^'^  but  the  fact  that  a 
director  had  a  personal  interest  as  a  member  does  not  of  itself 
invalidate  an  assessment.^^*  An  assessment  is  invalid  if  made 
by  the  grand  lodge  when  the  charter  requires  it  to  be  levied  by 
the  subordinate  lodge.^^^  If  mortuary  assessments  can  be 
made  under  the  constitution  only  by  the  board  of  directors 
upon  submission  by  the  secretary  of  proofs  of  deaths  to  the 
board,  and,  upon  indorsement  and  approval  of  the  president, 
an  assessment  may  then  be  made,  the  directors  are  not  invested 
with  a  power  to  make  an  assessment  in  their  discretion  upon 
presentment  merely  of  proper  proofs  of  death.^'*^ 

§  1293.  Notice  of  Intention  to  Assess  not  Necessary 
for  Directors'  Regular  Meeting-. — An  assessment  on  a 
premium  note  may  be  validly  levied  at  a  regular  monthly 
meeting  of  the  president  and  directors,  held  pursuant  to  the 
by-laws  of  the  company  and  the  statutes  of  the  commonwealth, 
and  in  such  case  affijTnative  proof  is  unnecessary  that  notice 
-was  given  to  the  directors  that  an  assessment  would  be  laid  at 

JM  a  Fayette  Mnt.  F.  Ins.  Co.  v.  Fuller,  8  Allen  (Mass.).  27. 

"«  Williams  v.  German  Mut.  etc.  Co.,  68  111.  387. 

^  Thomas  v.  Whallon,  31  Barb.  (N.  Y.)  178.  See  St.  Lawrence 
etc.  Co.  V.  Paige,  1  Hilt.  (N.  Y.)  430. 

*'«  Dennings  v.  Supreme  Lodge  K.  of  P.  of  the  World,  131  N.  Y. 
522;  60  Hun  (N.  Y.).  3.^0;  30  N.  E.  Rep.  572. 

"'  Bates  V.  Detroit  Mnt.  etc.  Co.,  51  Mich.  587. 

J38  -Williams  V.  German  Mut.  etc.  Soc,  68  111.  387. 

»~  Agne-n-  V.  A.  O.  U.  W..  17  Mo.  App.  2.54. 

="  Bailway  Pass.  etc.  Assn.  v.  Robinson,  147  111.  138;  23  Ins.  L. 
J.  79;  35  N.  E.  Rep.  IGS. 
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6ucli  meeting,  althoiigli  the  directors  have  power  to  order  an 
assessment  if  needed  at  any  meeting  called  for  that  purpose,-*^ 
Such  a  rule  is  based  upon  the  fact  that  the  duties  of  the  direc- 
tors are  marked  out  by  the  charter  and  by-laws,  which  duties 
they  are  presumed  to  know,  and  they  should  come  to  a  reg- 
ular meeting,  prepared  to  act,  w^ithout  special  notice  that  the 
subject  of  levying  an  assessment  would  be  considered  at  that 
meeting,  and  a  notice  of  intention  to  assess  is  unniecessary 
in  the  absence  of  some  requirement  therefor,  and  the  powers 
of  the  directors  will  not  be  enlarged  by  giving  such  notice. 
I'his  rule  also  accords  with  the  general  rule  relating  to  regular 
business  meetings  of  corporations."'*^ 

§  1294.  Power  of  Directors  to  Assess  Cannot  be  Dele- 
gated.— Although  the  fact  of  levying  an  assessment  by 
the  board  of  directors  is  a  ministerial,  and  not  a  judicial,  act,"*^ 
and  a  distinction  is  made  in  regard  to  agents  in  this  respect, 
it  being  declared  that  where  the  discretion  is  to  be  exercised  in 
respect  to  an  act  which  is  ministerial  and  not  judicial,  it  may 
be  delegated;  -'^*  yet,  inasmuch  as  the  fundamental  law  of  the 
society  is  the  source  of  authority,  if  the  power  confen-ed  upon 
the  directors  to  levy  assessments  invests  them  with  a  discretion 

'"  Bay  State  etc.  Ins.  Co.  v.  Sawyer,  12  Cush.  (Mass.)  64.  The 
just  conclusion  is  that  they  are  to  meet  to  perform  duties  as  they 
m,ay  arise.  These  duties  beinjr  marlied  out  by  the  charter,  no  spe- 
cial notice  to  them  is  necessary. 

'**  2  Morawetz  on  Private  Corporations,  2d  ed.,  sec.  482,  citing 
Sampson  v.  BoT\'doinham  Steam  Mill  Co.,  36  Me.  78;  Warner  v. 
Mower,  11  Vt.  385,  and  other  eases;  Fayette  Mut.  F.  Ins.  Co.  v. 
Fuller,  8  Allen  (Mass.),  27,  in  which  the  court  said;  "In  the  absence 
of  any  express  provision  in  the  by-laws  as  to  eallinp  of  such  moet- 
inss.  the  notice  given  by  the  secretary  was  sufficient,  and  they 
might  proceed  to  act  upon  an  assessment.  The  rule,  'notify  all 
meetings  of  directors,'  was  complied  with  by  the  secretary,  and 
this  meeting  was  competent  to  make  an  assessment." 

'"  Herkimer  Co.  Mut.  Ins.  Co.  v.  Fuller,  14  Barb.  (N.  Y.)  373;  7 
How.  Pr.  (N.  Y.)  210;  Sands  v.  Sweet,  44  Barb.  (N.  Y.)  108;  Ameri- 
can Mut.  Aid  Soc.  v.  Helburn  (Ky.),  8  Ky.  L.  Kep.  627. 

^  Burial  Board  etc.  v.  Thompson.  2  Ves.  4.")8.  per  Willis,  J.;  Walsh 
V.  Sonthworth,  6  Ex.  1.".6.  per  Parke.  B.;  Baker  v.  Cave.  1  Har.  & 
McH.  678.  per  Pollock,  C.  B.;  Winchester  v.  Ayres,  4  G.  Greene 
(Iowa),  104. 
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whicli  is  pei-sonal,  sucli  power  must  be  exercised  personally, 
and  cannot  be  delegated.-^^  Tliis  is  in  conformity  with  the 
rule  that  directors  of  corporations  cannot  delegate  powders 
which  it  is  intended  that  they  should  exercise  personally.-^* 
So  a  board  of  directors  authorized  under  the  by-laws  to  l6\^ 
assessments  cannot  delegate  their  power  to  the  president. ^^^ 

§  1295.  When  Power  to  Assess  may  be  Delegated — Ex- 
ceptions to  Rule. — The  board  of  directors  may  be  expressly 
authorized  by  the  cliarter  to  appoint  a  committee  to  make  as- 
sessments, in  which  case  it  is  necessary  that  the  assessment  be 
levied  either  by  the  board  or  by  the  executive  committee,^'** 
and  the  board  of  directors  acting  upon  notice  of  a  death  may 
direct  the  secretary  to  issue  notices  of  assessments,  in  case  its 
chaii-man  shall,  upon  examination  of  the  proofs  of  death  when 
they  arrive,  hnd  them  correct.  Such  assessment  conforms 
with  a  requirement  that  the  board  shall  make  all  assessments 
and  the  chairman  approve  of  the  proofs  of  death.^^^  So  a 
board  of  directors  may  pass  a  resolution  directing  the  secre- 
tary to  levy  an  assessment,  the  articles  of  association  specifying 
the  amount.^^*^ 

Hi  "The  general  rule  is  that  when  the  power  to  be  executed  in- 
volves necessarily  the  exercise  of  judgment  and  discretion,  it  can- 
not be  delegated":  Per  the  court  in  Farmers'  Mut.  F.  Ins.  Co.  v. 
Ohase,  56  N.  H.  341;  People's  Mut.  Ins.  Ck).  v.  Westcott,  14  Gray 
(Mass.),  440. 

"'  2  Morawetz  on  Private  Corpoi-ations,  2d  ed.,  sec.  530;  citing  Sil- 
ver Hood  Road  v.  Greene,  12  R.  I.  164,  and  other  eases.  Thus  where 
the  charter  provided  that  the  directors  should  "settle  and  determine 
losses  and  damages  to  be  paid  by  the  several  members  and  their  re- 
spective proportions"  thereof,  and  the  directors  voted  to  assess  to  a 
certain  amount,  and  a  minority  committee  was  appointed  to  malve 
the  assessment  and  fixed  it  for  a  less  snm,  it  was  held  illegal:  Mon- 
mouth Mut.  F.  Ins.  Co.  V.  Lowell,  59  Me.  504. 

"'  Garretson  v.  Equitable  Mut.  L.  etc.  Assn.  (Iowa,  1895),  Gl  N. 
W.  Hep.  952. 

=«  American  Mut.  Aid  Soc.  v.  Helburn,  85  Ky.  1;  8  Ky.  L.  Rep. 
627;  2  S.  W.  Rep.  495. 

-*^  Passenger  Conductors  etc.  v.  Birnbaum,  116  Pa.  St.  565:  11 
Atl.  Rep.  378.  As  to  powers  of  directors  of  corporations  generally 
to  appoint  a  committeee  to  execute  resolutions  of  the  board,  see  2 
Morawetz  on  Private  C-orporations.  2d  ed.,  sec.  535. 

""  Van  Frank  v.  United  States  Mas.  B.  Assn.,  158  El.  560;  41  N. 
E.  Rep.  1005. 
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§  1296.     Assessment    by  Illegrally    Elected    Board. — It 

is  held  that  an  assessment  made  by  a  board  of  directors  il- 
legally elected  is  invalid.^^^  This  decision  is  cited  by  a  learned 
writer  on  corporations,  under  a  section  upon  the  liability  of 
shareholders  to  pay  unauthorized  calls,  and  he  says:  "The 
shareholders  have  agreed  to  contribute  the  amount  of  their 
shares  only  after  an  authorized  call  has  been  made  by  properly 
elected  agents,  and  until  such  a  call  has  been  made  a  condition 
precedent  to  their  liability  remains  unperformed."  ^^^  This 
case  is,  however,  upon  the  point  cited  by  Mr.  Mora  we  tz, 
opposed  to  the  doctrine  of  the  supreme  court  of  Indiana,  also 
noted  and  criticised  by  that  authority,  wherein  it  is  held  that 
"any  irregularity  or  illegality  in  the  election  of  the  directors 
by  whom  calls  were  made  is  no  ground  on  which  the  payment 
of  the  subscription  for  stock  can  be  resisted."  ^^^  A  question 
might  arise  as  to  the  right  of  a  member  to  collaterally  attack 
an  assessment  upon  the  ground  stated  in  the  above  case,'^'*  and 
it  is  held  that  a  member  is  estopped  to  say  in  defense  to  an 
action  on  a  note  that  he  and  his  associates  have  not  complied 
with  the  charter  provisions,  nor  may  he  deny  the  organization 
of  the  company.^^^  It  is  also  decided  that  the  irregularity  of 
election  of  the  president  does  not  invalidate  the  assessment.^^^ 
But  a  member  is  not  obligated  to  pay  an  assessment  which  is 
invalid  because  levied  under  a  by-law  inconsistent  with  the  char- 
ter ;-^^  and  there  would  seem  to  be  every  valid  reason  in  favor 
of  the  proposition  that  the  member  has  a  right  to  insist  that 

*»'  Peoule's  Mut.  Ins.  Co.  v.  Westcott,  14  Gray  (Mass.),  440.  "By  the 
terms  of  their  contract  their  liability  can  only  be  created  by  an  as- 
sessment or  call  made  by  the  directors  and  officers  in  whose  selec- 
tion they  were  entitled  to  a  voice They  were  not  bound  to 

recognize  as  directors  persons  who  were  never  lawfully  chosen,  and 
who  were  usurping  the  functions  of  an  office  already  filled":  Per 
Hoar.  J. 

'"  2  Morawetz  on  Private  Corporations.  2d  ed..  sec.  150,  p.  151. 

"'  2  Morawetz  on  Private  Corporations,  2d  ed.,  sec.  1.50;  citinsr 
Steinmetz  v.  Versailles  etc.  Turnpike  Co.,  57  Ind.  457,  and  other 
Indiana  cases. 

"*  People's  Mut.  Ins.  Co.  v.  Westcott,  14  Cray  (Mass.).  440. 

"'  Tnrribull  Co.  Mut.  F.  Ins.  Co..  17  Ohio.  407. 

"•  Cnrrie  v.  Mutual  Assur.  Co.,  4  Hen.  &-  M.  (Va.)  31S. 

'"  National  Mut,  F.  Ins.  Co.  v.  Yeomans,  8  R.  I.  25. 
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tlie  assessment  shall  be  made  by  tbose,  and  those  only,  who 
are  authorized  to  levy  the  same,  and  the  doctrine  of  the  case 
first  noted  herein  seams  based  on  sound  principles.^^^ 

§  1297.  Intentional  Omission  of  Members. — If  a  mu- 
tual company  in  levying  an  assessment  intentionally  omits 
some  of  the  members  who  are  liable  thereto  and  should  have 
been  included,  tliis  invalidates  the  assessment  as  to  all.^^^  Al- 
though it  is  held  in  Minnesota  that  if  other  members  are  know- 
ingly omitted  in  making  an  assessment  on  a  premium  note,  it  is 
merely  voidable  by  the  member  assessed.^^*^  An  assessment 
levied  against  a  part  only  of  the  members  in  proportion  to 
their  premiums  and  deposits  is  invalid,^^^  and  the  rule  obtains 
although  the  assessment  is  accompanied  by  the  computation  of 
the  liability  of  the  omitted  members,  and  by  the  intention  to 
assess  them  accordingly  on  the  expiration  of  their  policies.^^^ 
But  the  assessment  will  be  valid  and  binding  where  a  certain 
percentage  is  levied  on  the  premium  notes  of  all  the  members, 
although  all  their  names  are  not  specified  nor  the  exact  sum  re- 
quired to  be  paid  by  each,^^^  and  the  fact  that  a  few  only  of  the 
members  are  omitted  does  not  invalidate  the  assessment.^^* 

§  1298.  Assessments  Where  Risks  are  Classified. — Al- 
though a  mutual  company  may  be  empowered  to  divide  its 
risks  into  classes,^*'^  so  that  a  premium  note  in  one  class  shall 
only  be  liable  in  the  first  instance  to  assessments  to  meet 
losses  occurring  in  that  particular  class  to  which  it  belongs, 
yet  if  the  necessity  arises  all  the  assets  and  the  notes  of  both 
classes  must  be  applied  to  meet  losses  arising  in  either  class ;  so 

"•  People's  Mut.  Ins.  Ck).  v.  Westcott.  14  Gray  (Mass.),  440. 

*°'  Marblebead  Mut.  Ins.  Co.  v.  Hayward,  3  Gray  (Mass.),  208. 

'"^  Swing  V.  Akely  Lumber  Co.  (Minn.  1895),  64  N.  W.  Rep.  97. 

"^  People's  Equitable  F.  Ins.  Co.  v.  Arthur,  7  Gray  (Ma.ss.).  267: 
Herkimer  Co.  Mut.  Ins.  Co.  v.  Fuller,  14  Barb.  N.  Y.)  373;  7  How  Pr. 
(N.  Y.)  210. 

'"  Marblebead  Mut.  Ins.  Co.  v.  Hayward.  3  Gray  (Mass.).  208. 

="'  Lycoming  F.  Ins.  Co.  v.  Rought,  97  Pa.  St.  415. 

=■"  Fayette  Mut.  F.  Ins.  Co.  v.  Fuller.  8  Allen  (Mass.).  27. 

'«»  White  V.  Ross.  4  Abb.  App.  Dec.  CN.  Y.)  589;  16  Abb.  Pr.  (N.  Y.) 
66;  Union  etc.  Go.  v,  Keyser,  32  N.  H.  313. 
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also  if  tlie  assets  in  one  class  are  insufficient,  resort  must  be 
had  to  tie  other  class  for  the  deiiciency.-^'^  And  a  premium 
note  is  assessable  for  losses  where  the  fund  produced  by  the 
cash  premiums  has  been  exhausted.^^^  But  in  case  of  cash 
premium  policyholders  in  a  mutual  fire  company  organized 
under  the  Indiana  statute,  it  is  held  that  the  premium  notes 
must  first  be  exhausted  to  pay  losses  before  the  cash  fund  can 
be  drawn  upon.-^^  If  the  charter  or  by-laws  require  the  sep- 
aration of  property  into  classes,  and  provide  for  liability  only 
within  each  class,  such  division  cannot  be  ignored  in  levying 
an  assessment,  and  in  such  case,  if  the  assessment  is  made  gen- 
erally, it  is  invalid ;^^°  and  the  funds  of  one  class  must,  if  so 
required,  be  exhausted  before  resorting  to  those  of  another 
class,-^°  but  only  those  who  are  members  of  a  particular  class 
at  the  time  of  the  adoption  of  a  by-law  authorizing  the  direc- 
tors to  assess  according  to  such  division  can  be  assessed,^'^^ 
until  such  other  notes  have  paid  assessments  equal  to  the  in- 
terest paid  on  notes  of  its  class.  But  although  the  articles  of 
association  allow  a  division  of  risks  into  classes,  and  provide 
that  premium  notes  shall  only  be  assessed  for  losses  in  the 
class  to  which  they  belong,  yet  an  assessment  for  notes  for 
losses  based  upon  such  a  division  is  void  if  such  classification 
is  opposed  to  the  policy  and  provisions  of  the  statutes."^^  If 
the  business  of  a  mutual  fire  insurance  company  is  divided  in- 
to classes,  and  the  statute  requires  the  same  to  be  conducted 
separately  and  independently  each  class  from  the  other,  and 
also  specifically  provides  that  in  no  case  shall  an  assessment 

*"«  White  V.  Roes,  4  Abb,  App.  Dec.  (N.  Y.)  589;  10  Abb.  Pr.  (N.  Y.) 
OG;  Sands  v.  Sanders,  28  N.  Y.  410;  Commonwealth  v.  Mechanics' 
Mut.  Ins.  Co..  112  Mass.  192. 

'"  White  V.  Havens,  4  Abb.  App.  Dec.  (N.  Y.)  582;  Sand  v.  Hill.  42 
Barb.  (N.  Y.)  051. 

'"  Clark  V.  Manufacturers'  Mut.  F.  Ins.  Co.,  130  Ind.  332;  30  N.  E. 
Kep.  212,  under  Rev.  Stats.  Ind.  1881,  sees.  3752,  3753. 

="»  Atlantic  Mut.  F.  Ins.  Co.  v.  Moody,  74  Me.  385;  Allen  v.  Winne, 
15  Wis.  113.    See  Keelly  v.  Troy  Ins.  Co.,  3  Wis.  254. 

'"'  Long-pond  Ins.  Co.  v.  Houghton,  6  Gray  (Mass.),  77. 

*■'  INIiller  v.  Georgia  Mut.  L.  Ins.  Co..  .52  Ga.  221. 

»"  Thomas  v.  Achilles,  16  Barb.  (N.  Y.)  491. 
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be  made  bj  the  company  or  association  upon  the  premium 
notes  of  one  class  for  the  losses  or  expenses  of  the  other  class,^'^^ 
neither  the  premium  notes  of  one  class  nor  the  proceeds  of  the 
same  can  be  diverted  for  losses  or  expenses,  neither  directly 
by  assessments  on  account  of  the  prohibition  of  the  statute, 
nor  may  the  law  be  evaded  by  suffering  a  judgment  by  de- 
fault, for  such  judgment  is  unenforceable  against  property 
in  the  class  other  than  that  in  which  the  policy  is  issued.^'^'* 
The  conclusion  from  these  decisions  is,  that  the  company's 
right  to  divide  its  risks  into  classes  and  to  base  its  assessments 
upon  such  division  must  be  governed  by  the  law  under  and  by 
virtue  of  which  it  is  created  and  exists,  and  that  it  may  be  em- 
powered to  regulate  these  matters  by  its  charter  or  by-laws 
not  inconsistent  with  express  statutory  provisions,  manda- 
tory or  prohibitory  in  their  nature,  and  where  the  statute  is 
mandatoiy,  it  must  be  followed,  and  where  it  prohibits  the 
use  of  funds  in  other  than  a  particular  manner,  it  must  like- 
Avise  be  observed. 

§  1299.  Assessment  Invalid  of  Certificate  Chang-ed  to 
Life  Policy  with  Regular  Premiums. — If  a  company  or- 
ganized as  an  assessment  and  endowment  company  changes 
its  plan  after  issuing  a  certificate,  and  issues  in  effect  a  sup- 
plemental ordinary  life  policy,  with  regular  premiums  at 
stated  inteiwals,  it  cannot  assess  the  assured  under  the  first 
certificate,  and  a  demand  therefor,  coupled  with  a  demand 
for  premiums  under  the  supplementary  policy,  excuses  non- 
payment of  the  premiums  on  the  latter. 

"'  Sess.  Laws  Kan.  1S75,  c.  Ill;  Comp.  Laws,  1879.  c.  50  a. 

^*  Naill  V.  Kansas  Farmers'  F,  Ins.  Co.,  47  Kan.  223;  27  Pac.  Rep. 
854  (this  ease  was  in  court  from  1887  to  1891).  See  Insurance  Co.  v. 
Amiclv,  37  Kan.  73;  14  Pac.  Rep.  454;  45  Kan.  74;  25  Pac.  Rep.  211; 
49  Kan,  726;  26  Pac.  Rep.  944.  The  last  two  decisions  were  in  favor 
of  the  Insurance  company,  upon  the  ground  that  a  general  judgment 
could  not  be  enforced  against  property  in  another  class  than  that 
to  which  the  insurance  belonged,  and  it  was  declared  in  the  opinion 
of  the  last  case  "that  the  premium  notes  of  the  first  class  could  not 
he  assessed  or  used  to  pay  a  loss  in  the  second  class." 

^  So  held  in  Colby  v.  Life  Indemnity  etc.  Co.,  57  Minn.  510;  59  N. 
W.  Rep.  539. 
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§  1300.  When  Assessment  may  be  Made. — The  plans  or 
scliemes  of  mutual  insurance  are  so  many  and  different,  and 
the  contracts  so  various,^'^  that  no  more  definite  rule  can  be 
formulated  for  determining  when  an  assessment  may  be  levied 
than  the  general  one  that  the  terms  of  the  contract  must  govern 
in  all  cases.  The  contract  may  be  siioh  that  upon  death  of  a 
member  and  notification  by  the  secretary  each  surviving  mem- 
ber will  be  obligated  to  pay,  witliin  a  specified  time  after  such 
notification,  the  amount  required  by  the  rules  of  the  asso- 
ciation, otherwise  to  forfeit  his  certificate.^'^'^  An  assessment 
may  be  made  although  there  is  a  reserve  fund,  it  being  a  mat- 
ter of  discretion  with  the  directors  or  officers  whether  all  sucli 
fund  shall  be  used  or  only  a  portion,  or  none  at  all.-"^  So  an 
assessment  may  be  valid,  although  'the  benefit  has  been  paid, 
where  payment  is  made  out  of  the  reserve  fund  which  the 
assessment  is  levied  to  reimburse. ^^^  As  we  have  already 
seen,  an  assessment  may  be  made  after  the  policy  has  been 
suspended  or  forfeited,  or  even  after  loss  or  death.-^^  It  may 
also  be  made  after  insolvency,^®^  but  an  assessment  by  direct- 
ors after  an  assignment  in  insolvency  is  void.^^^  Delay  in 
levying  an  assessment  may  be  excused,  although  the  contract 
provides  for  a  levy  without  delay,  and,  in  view  of  all  the  cir- 
cumstances, is  not  unreasonable,  as  in  case  of  intervening  litiga- 
tion or  a  settlement  of  controverted  rights.^^^  And  a  mutual 
insurance  company  is  not  obligated  after  each  loss  to  com- 
pute an  assessment  at  once  on  its  deposit  notes  liable  thereto; 
it  is  sufficient  to  adopt  a  rule  of  procedure  that  will  practi- 
cably and  reasonably  approximate  thereto ;^^"*  and  although  the 
act  of  incorporation  requires  the  directors  to  levy  an  assess- 

"'  See  sec.  34.3,  herein. 

*"  McDonald  v.  Ross-Lewin,  29  Hun  (N.  Y.),  87. 

"*  Grossman  v.  Massachusetts  B.  Assur.  etc.  Co.,  143  Mass.  435;  0 
N.  E.  Bep.  753. 

"'  McGowan  v.  Supreme  Council  etc.  B.  Assn.,  76  Hun  (N.  Y.),  534; 
2S  N.  Y.  Supp.  177. 

=«<>  Atlantic  Ine.  Co.  v.  Goodall.  35  N.  H.  328. 

^^  See  sees.  12oG,  1281,  1284,  herein. 

=*'  Schimpf  V.  Lehish  Valley  etc.  Ins.  Co..  86  Pa.  St.  373. 

"'  People's  Ins.  Co.  v.  Allen.  10  Gray  (Mass.).  297. 

"'  New  Eng-laud  Mut.  Ins.  Co.  v.  Belknap,  9  Cush.  (Mass.)  140. 
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ment  "forthwitli"  to  meet  claims  under  policies  exceeding  the 
amount  of  the  company's  existing  funds,  exclusive  of  the 
members'  deposit  notes,  yet  if  the  company  delays  for  a  time 
which  is  not  unreasonable  to  make  an  assessment,  it  is  not 
thereby  invalidated.^^^ 

§   1301.     Assessment  to  Pay  Unearned  Premium. — It  is 

held  that  premium  notes  of  members  may  be  assessed  to  repay 
unearned  premiums.  This  was  so  held  where  the  company  was 
organized  under  the  Minnesota  laws,^^^and  was  also  empowered 
to  enter  into  contracts  for  all  cash  premiums j^^'^  the  holders  of 
policies  in  the  latter  class  not  being  members  of  the  company, 
and  the  contract  not  being  mutual,  but  a  simple  insurance  con- 
tract. The  unearned  premiums  for  which  it  was  held  the  pre- 
mium notes  might  be  assessed  were  those  to  which  the  holder  of 
the  cash  premium  policy  was  entitled  upon  the  termination  of 
the  policy  by  insolvency  proceedings.^^*  So  in  Michigan 
assessments  cannot  be  made  to  pay  unearned  or  returned  pre- 
miums where  the  member  contracts  to  pay  only  assessments 
for  losses. 2*^  In  Massachusetts,  however,  it  is  held  that  the 
liability  under  the  statute  of  a  member  as  a  corporator  in  a 
mutual  fire  insurance  company  does  not  authorize  an  assessment 
to  repay  unearned  premiums,  but  that  the  deposit  notes  must 
be  first  exhausted  for  the  losses.^^^  So  in  an  Indiana  case^ 
where  the  party  paying  a  definite  sum  in  cash  in  lieu  of  a  pre- 
mium note  was  not  a  member,  nor  entitled  to  share  in  the  sur- 
plus, and  the  statute  provided  for  the  appropriation  of  funds 
to  the  payment  first  of  expenses  and  then  to  whatever  dam- 
ages the  member  was  entitled  to  claim  under  his  policy,  it  was 

=^'  Marblehead  Mut.  Ins.  Co.  v.  Underwood,  3  Gray  (Mass.).  210, 
under  Mass.  Rev.  Stats.,  c.  xxxvii,  sec.  31;  Shaughnessy  v.  Rensse- 
laer Ins.  Ck).,  21  Barb.  (N.  Y.)  605. 

"=  Gen.  Laws,  1881,  c.  91. 

»'  Under  Laws  Minn.  1S85.  c.  180. 

'^  In  re  Minneapolis  Mut.  F.  Ins.  Co.  (Powell  v.  Wyman),  49  Minn. 
291 ;  .51  N.  W.  Rep.  921. 

»»  Detroit  Mfrs.  Mut.  F.  Ins.  Co.  v.  Merrill,  101  Mich.  393;  59  N.  W. 
Rep.  661. 

^  Commonwpalth  v.  Monitor  Mut.  F.  Ins.  Co..  112  ISIass.  150;  Com- 
monwealth V.  Mechanics'  Mut.  F.  Ins.  Co.,  112  Mass.  192. 
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held  that  the  cash  premium  policy-holders  were  entitled  to 
claim  repayment  of  unearned  premiums  upon  the  appointment 
of  a  receiver,  but  that  the  premium  notes  could  only  be  as- 
sessed for  payment  of  fire  losses.-^^ 

§  1302.  Sligrht  Errors  do  not  Invalidate — Material 
Errors  or  Omissions  do.^^' — IT  an  assessment  made  in  good 
faith,  under  circumstances  which  legally  warrant  such  an  ex- 
ercise of  power,  is  substantially  in  conformity  with  the  neces- 
saiy  requirements,  and  based  upon  correct  principles,  it  is  val- 
id, and  will  not  be  declared  illegal  for  errors  which  are  slight 
and  immaterial.-^^  iSTor  need  the  statement  enter  into  the 
minute  details;  it  is  only  necessary  that  it  clearly  appeal's  from 
the  facts  that  a  necessity  existed  for  the  levy,^^*  and  a  slight 
error  in  the  amount  stated  in  the  notice  which  arises  from  a 
miscalculation  will  not  of  itself  prevent  the  company  from  re- 
covering the  amount  actually  assessed  and  due.^^^  But  if  as- 
sessable notes  to  any  amount  which  should  have  been  included 
are  omitted  intentionally,  the  assessment  will  be  void,^^^  and 
where  the  by-laws  provide  for  the  assessment  pro  rata  of  all 
expired  policies  for  losses  occurring  at  the  time  they  expire^ 
a  failure  to  include  such  policies  in  an  assessment  avoids  it.^®'' 
But  if  the  receiver  has  assessed  all  premium  notes  in  his  hands,, 
his  omission  to  include  certain  notes  that  have  been  illegally 
surrendered  will  not  enable  the  makers  of  such  notes,  no  other 
member  objecting,  to  resist  such  assessment. ^^^  But  the  assess- 
ment may  be  valid,  notwithstanding  the  omission  of  such  as- 

"'  Clark  V.  Manufacturers  Mut.  F.  Ins.  Ck).,  130  Ind.  332;  30  N.  B. 
Rep.  212. 

""  See  also  preoeding:  and  foUowrag  sections. 

^  Marblehead  Ins.  Co.  v.  UndeiTvood,  3  Gray  (Mass.),  210:  New 
England  Mut.  Ins.  Co.  v.  Belknap.  9  Cush.  (Mass.)  140. 

"«  Lycoming  Ins.  Co.  v.  Bixby,  15  Week.  Not.  Cas.  109. 

"=^  Thropp  V.  Susquehanna  Mut.  F.  Ins.  Co.  (Pa.),  17  Atl.  Rep.  473. 

"«  Herkimer  Ins.  Co.  v.  Fuller,  14  Barb.  (N.  Y.)  373;  Marblehead  v. 
Hay  ward.  3  Cray  (Mass.).  208. 

="  Susquehanna  I\Iut.  F.  Ins.  Co.  v.  Jackenbach  (Pa.),  0  Atl.  Rep. 
90. 

"'  Davis  V.  Oshkosh  Upholstery  Co.,  82  Wis.  488;  52  N.  W.  Rep. 
771. 
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sessable  notes,  where  tlie  omissaon  does  not  arise  from  a  fraud- 
ulent intent  and  the  amount  is  so  small  as  to  be  immaterial.^^"-^ 
If  a  deficiency  does  not  appear  to  have  arisen  by  reason  of  a 
failure  to  collect  an  assessment,  a  member  is  not  liable,  al- 
though the  deficiency  be  the  result  of  ''error,  mistake,  or  mis- 
calculation." 300 

§  1303.  Second  Assessment  of  Note, — If  an  assessment 
has  been  levied  upon  a  premium  note  and  the  same  remains 
outstanding  and  uncollected,  a  second  assessment  for  the  whole 
amount  of  the  note  is  not  void  where  it  is  made  upon  the  same 
members  for  the  same  purposes,  and  embraces  the  same  ob- 
ject, or  is  made  by  reason  of  difficulties  and  errors  existing  in 
a  former  assessment,  or  where  it  is  made  in  place  of  a  previous 
illegal  assessment  not  enforced.^*'^  "Where  a  deficiency  arises 
by  reason  of  the  failure  to  collect  an  assessment  in  full,  and 
a  new  assessment  becomes  necessary,  it  should  be  levied  upon 
the  same  members.^®^ 

§  1304.  Assessment — New  Policy  Substituted  for  Old 
One  through  Fraud. — If  the  insured  has  given  notes  as 
a  premium  for  a  five  year  policy,  which  policy  he  is  induced 
to  surrender  by  fraudulent  representations  of  the  company, 
and  upon  the  assurance  that  it  will  issue  a  "duplicate,"  but 
more  liberal  and  less  onerous,  policy,  but  in  fact  his  liability  is 
doubled  under  the  "duplicate"  policy,  he  is  not  liable  to  an  as- 
sessment made  by  the  company's  receiver  on  such  notes  under 
the  provisions  of  the  new  policy.^®* 

§   1305.     Levying  Assessments — Amount — Inequality. 

The  directors  cannot  ignore  the  cardinal  rule  which  requires 

•*'  Fayette  Ins.  Co.  v.  Fuller,  8  Allen  (Mass.),  27. 

»~  loBia  E.  &  B.  Farmers'  etc.  Ins.  Co.  v.  Otto,  96  Mich.  558;  22  Ins. 
L.  J.  857;  56  N.  W.  Rep.  88,  755;  97  Micli.  522. 

»"  Sands  v.  Sweet,  44  Barb.  (N.  Y.)  108,  following  Jackson  v.  Slyke. 
44  Barb.  (N.  Y.)  116.  note:  citing  People's  Mnt.  Ins.  Co.  v.  Allen.  10 
Gray  (Mass.)  297;  and  questioning  Campbell  v.  Adams,  38  Barb.  (N. 
Y.)  132. 

^  Farmers'  Ins.  Co.  v.  Chase,  56  N.  H.  341. 

•«  Wyman  v.  Gillett,  54  Minn.  .536;  56  N.  W.  Rep.  167. 
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them  to  observe  the  fundamental  law  of  their  corporate  exist- 
ence in  making  assessments,  and  an  assessment  of  a  certain  per 
cent  on  all  premium  notes  without  a  consideration  of  the  just 
proportion  of  the  losses  incurred  and  the  amounts  paid  on 
said  notes  is  invalid  for  its  inequalitj.^^'*  But  where  the 
company  transacts  business  on  both  the  stock  and  mutual  plan, 
and  moneys  received  from  premiums  under  the  stock  plan  are 
appropriated  to  paying  losses,  whereby  the  early  members  of 
the  mutual  class  are  relieved  from  assessments  on  their  notes 
and  ethers  are  left  to  be  assessed  for  subsequent  losses,  there 
is.no  remedy  for  such  inequality,  and  those  whose  notes  are 
in  force  when  such  losses  occur  are  liable.^*^^  An  assessment 
cannot  be  levied  for  a"  larger  amount  than  that  provided  for 
by  the  charter,  even  though  authorized  by  a  by-law.^"^  Di- 
rectors, as  a  rule,  may  not  exercise  an  arbitrary  discretion  in 
levying  assessments,  but  must  be  controlled  by  the  authority 
conferred  upon  them,  and  must  act  in  good  faith  and  within 
a  reasonable  discretion.^°'^  So  if  fire  policies  be  for  different 
terms  with  different  rates  of  premium,  an  assessment  for  each 
month's  losses  is  not  void  for  inequality  if  based  upon  a  di- 
vision of  the  premium  for  each  policy  of  the  member  repre- 
senting the  years  of  its  duration.^"^  Although  if  it  appears 
that  the  discretion  conferred  in  levying  assessments  concludes 
the  members,  as  where  they  under  their  contract  have  obli- 
gated themselves  to  pay  such  sums  as  should  be  assessed,  it  is 
held  that  such  act  of  the  directors  is  final,  especially  Avhen  the 
amount  of  the  call  does  not  appear  to  be  so  inconsistent  with 
the  established  course  of  business  of  the  company  as  to  show 
that  it  was  not  made  in  good  faith,  and  in  the  proper  and  ju- 
dicious course  of  administration  of  the  company's    affairs.^*^'^ 

"**  Davis  V.  Parcher  etc.  Co.,  82  Wis.  488;  52  N.  W.  Rep.  771;  Rev. 
Stats.  Wis.,  sec.  1907.  See,  also,  Commonwealth  v.  Union  Mut.  Ins. 
Co.,  112  Mass.  116. 

•"»  Shanshnessy  v.  Rensselaer  Ins.  Co.,  21  Barb.  (N.  Y.)  605. 

•"^  National  Mut.  F.  Ins.  Co.  v.  Yeomans,  8  R.  I.  2.5. 

'"  See  Rosenhercer  v.  Washington  F.  Ins.  Co..  87  Pa.  St.  207; 
Thomas  v.  Whallon.  31  Barb.  (N.  Y.)  178:  Sands  v.  Hill.  .'S  N.  Y.  94.' 

«"  Citizens'  Mut.  F.  Ins.  Co.  v.  Lortwell.  10  Allen  (Mass.),  110. 

"  Commonwealth  v.  Dorrhestor  etc.  Ins.  Co..  112  Mass.  142.  14,5. 
et  seq.  The  court,  per  Wells,  J.,  says  in  this  case:    "But  the  basis  of 
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An  assessment  in  a  mutual  fire  company  may  be  validly  levied 
by  percentages  upon  what  is  known  as  an  "assessment  basis" 
calculated  for  each  policy,  by  multijDlying  the  premium  rate 
by  twenty,  such  "assessment  basis"  being  ascertained  by  mul- 
tiplying the  amount  of  insurance  by  the  premium  note,  and 
all  assessments  being  levied  alike  upon  all  members  in  the 
same  manner.^^*'  The  assessment  must  be  levied  with  refer- 
ence to  the  losses  for  which  the  company  is  then  responsible, 
and  to  which  the  member  may  be  called  upon  to  contribute.^^^ 

§   1306.     Examination  and  Allowance  of   Claims. — As 

we  have  stated,  a  necessity  must  exist  within  the  terms  contem- 
plated by  the  contract  for  making  an  assessment,  for  it  is  upon 
these  conditions  that  the  member  has  promised  to  contrib- 
Tite.^^^  And  where  the  contract  provides  that  the  premium 
notes  shall  be  liable  for  losses  and  expenses,  an  assessment 
must  be  based  upon  an  examination  and  determination  of  the 
amount  of  losses  and  expenses,  and  of  the  notes  liable  to  be 
assessed  therefor.  While  this  does  not  exclude  the  exercise  of 
a  reasonable  discretion  in  ascertaining  the  facts,  nevertheless 
the  facts  must  be  inquired  into,  and  where  the  entire  amount 
of  the  note  is  assessed  without  the  necessary  inquiry,  the  as- 
sessment is  void,^^^  and  proof  is  inadmissible  to  supply  such 

recovery  of  the  amaunt  of  the  note  or  any  portion  of  It,  and  the  test 
of  the  validity  of  an  assessment,  must  be  found  in  the  contract,  ex- 
cept so  far  as  it  is  referred  to  the  statute  by  the  terms  of  the  note 
or  the  by-laws  of  the  company":  Id.  147.  This  decision,  however, 
overrules  that  of  a  former  case  in  the  same  state,  where  it  was 
held  that  an  assessment  by  the  company  of  a  greater  amount  than 
is  necessary  to  enable  it  to  meet  existing  claims  against  it,  together 
with  a  reasonable  allowance  for  expenses  and  failures  to  make  col- 
lections, is  invalid;  and  an  allowance  for  these  purposes  of  a  sum 
more  than  the  whole  amount  of  the  deficiency  in  its  funds  is  unrea- 
sonable if  no  special  circumstances  are  shown  to  justify  the  ex 
cess:  People's  etc.  Ins.  Co.  v.  Babbitt,  7  Allen  (Mass.),  23.^;  Rosen- 
berger  v.  Washington  Ins.  Go.,  87  Pa.  St.  207. 
""  Susquehanna  Mut.  F.  Ins.  Co.  v.  Deavy,  136  Pa.  St.  499;  20  Atl. 

Eep.  502. 
«"  Commonwealth  v.  Union  Mut.  Ins.  Co.,  112  Mass;  116. 
«"  See  sec.  1290,  herein. 
^13  Sands  v.  Graves,  58  N.  Y.  94;  Embree  v.  Schiclielor,  .^0  Ind.  423. 
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omission,^ ^*  and  the  claims  allowed  may  be  shown  in  defense 
to  have  been  void  or  fraudulently  allowed.^^^  But  an  assess- 
ment may  be  ordered,  subject  to  the  examination  of  proofs  of 
death  by  the  secretary  and  his  appro val,^^^  and  the  fact  that 
some  of  the  losses  might  have  been  successfully  resisted  on 
technical  grounds  does  not  invalidate  the  assessment.^^^  If  a 
■death  claim  accrues  after  involuntary  dissolution  of  a  bene- 
fit association,  it  is  not  entitled  to  participate  in  the  death  fund 
with  claims  maturing  before  the  dissolution,  although  it  may 
loe  entitled  to  participate  in  the  reserve  fund.^^^ 

§  1307.  What  may  he  Included. — An  allowance  may  be 
made  in  making  an  assessment  upon  premium  notes  for  losses 
paid  out  of  the  funds  derived  from  cash  premium  policies.^^^ 
So  an  assessment  may  be  made  to  repay  money  borrowed  to 
pay  a  loss  if  levied  upoa  those  liable  for  such  loss.^-'^  Pay- 
ments of  prior  illegal  assessments  may  be  credited  the  mem- 
bers, and  a  new  assessment  may  include  the  amount  paid;  ^^^ 
and  ii  such  assessment  is  partly  paid,  the  sum  may  be  in- 
-cluded,^^^  and  an  assessment  may  be  made  to  pay  back  sums 
voluntarily  paid  the  company  under  a  previous  assessment 
which,  has  been  adjudged  invalid,  together  with  interest  there- 
0^  323  j^d  an  assessment  by  a  receiver  may  be  allowed  un- 
der a  statute  for  uncollectible  claims,  and  it  is  not  invalid,  al- 
though for  a  larger  amount  than  the  company's  actual  indebt- 
edness and  the  estimated  expense  of  collection.  It  is  sufficient, 
in  such  cases,  that  the  assessment  is  substantially  correct  and  is 

»"  Sands  v.  Graves,  58  N.  Y.  94. 

»"  People's  Mut.  F.  Ins.  Go.  v.  Allen,  10  Gray  (Mass.),  297. 

"*  Passenger  Conductors  etc.  v.  Birnbaum,  116  Pa,  St.  565;  11  Atl. 
Bep.  378. 

»"  S.mds  V.  Hill,  42  Barb.  (N.  Y.)  651. 

»"  In  re  Equitable  Reserve  Fund  L.  Assn.,  131  N.  Y.  3.'j4;  40  N.  Y. 
St.  Rep.  810;  16  N.  Y.  Supp.  80;  43  N.  Y.  St.  Rep.  204;  30  N.  E.  Rep. 
114. 

^"  Sands  v.  Graves,  58  N.  Y.  94. 

•=^  Toby  V.  Russell.  9  R.  I.  58. 

">  People's  Equitable  Ins.  Co.  v.  Petitioners,  9  Allen  (Mass.).  319. 

'"  People's  Mut.  F.  Ins.  Co.  v.  Allen.  10  Gray  (Mass.),  297. 

"=  People's  Equitable  Ins.  Co.  v.  Petitioners,  9  Allen  (Mass.),  319. 
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made  in  good  faith.^^^  An  allowance  may  be  made  for  re- 
turn premiums  on  canceled  policies,^^"  and  an  assessment  may 
include  losses  chargeable  upon  each  poKcy  for  the  month  in 
which  the  assessment  expired,  and  exclude  those  in  the  month 
in  which  it  began,  the  assessment  being  based  upon  a  computa- 
tion of  losses  from  month  to  month.^^^  So  a  reasonable 
amount  may  be  included  for  expenses  and  the  iu solvency  of 
members,^^^  and  for  other  expenses  and  debts.^^® 

§   1308.     What  Need  not  and  May  not  be  Included. — 

An  assessment  upon  a  premium  note  in  which  a  former  unpaid 
assessment  is  included  is  irregular,^^^  Claims  which  are  uncol- 
lectible and  worthless  need  not  be  considered,^^^  and  the  fact 
that  illegally  surrendered  notes  are  not  included  does  not  in- 
validate the  assessment  by  a  receiver  when  he  assesses  all  notes 
in  his  hands.^^^  A  deficiency  from  uncollectible  notes  may 

not  be  included.^^^  An  assessment  for  losses  and  expenses,  or 
which  includes  losses  and  bad  debts,  is  invalid  and  uncollecti- 
ble where  the  power  to  assess  is  limited  to  the  amount  of  losses 
unpaid  at  the  time  of  making  the  assessment.^^^ 

«"  Tobey  v.  Kussell,  9  R.  I.  58;  Wardle  v.  Townsend,  75  Mioh,  385. 
But  see  York  etc.  Ins.  Co.  v.  Bowden,  57  Me.  280. 

'='  Fayette  Ins.  Co.  v.  Fuller,  8  Allen  (Mass.),  27. 

»"  People's  Mut.  Ins.  Co.  v.  Allen,  10  Gray  (Mass.),  297. 

"'  Susquehanna  Mut.  F.  Ins.  Co.  v.  Gackenbach,  115  Pa.  St.  492; 
9  Atl.  Rep.  90;  Grossman  v.  Massachusetts  Mut.  B.  Assn.,  143  Mass. 
435. 

"^  People's  Equitable  Ins.  Co.  v.  Petitioners,  9  Allen  (Mass.),  319. 
As  to  losses  and  expenses  prior  to  membersliip,  see  sec.  1256, 
herein. 

"'^  Campbell  v.  Adams,  38  Barb.  (N.  Y.)  132;  Planters'  Ins.  Co.  r. 
Comfort,  50  Miss:  6G2. 

»™  Marine  Ins.  Co.  v.  Neal,  50  Me.  301. 

"»'  Davis  V.  Oshkosh  Upholstery  Co.,  82  Wis.  488;  52  N.  W.  Rep.  771. 

'^^  Bangs  V.  Grey,  2  Kern.  (N.  Y.)  569,  See  Farmers'  Mut.  Ins.  Co. 
V.  Chase,  56  N.  H.  341.  The  defendant  was  assessed  to  supply  a  de- 
ficiency from  uncollected  assessments  made  before  the  existence  of 
his  policy.  Such  an  assessment  would  be  invalid  against  the  defend- 
ant: Long  Pond  Co.  v.  Houghton,  6  Gray  .(Mass.),  77. 

»»  Siuissippi  Ins.  Co.  v.  Taft,  26  Ind.  240;  York  Co.  Mut.  F.  Ins.  Co. 
V.  Bowden,  57  Me.  286.  In  this  case  the  court  said:  "The  provisions 
of  the  law  contemplate  the  assessment  of  notes  to  meet  actunl  lia- 
bilities in  just  proportions.    One  class  cannot  be  called  upon  t6  pay 
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§  1309.  Anticipated  Losses. — If  no  provision  is  made 
for  an  assessment  to  meet  anticipated  losses,  no  such  assess- 
ment can  be  levied,  and  if  the  directors  are  required  to  exam- 
ine into  a  c'laim  for  loss,  and  to  levy  an  assessment  if  it  be  valid, 
they  have  no  authority,  in  such  case,  to  assess  for  future  losses 
which  are  in  anticipation  only.^^^  So  a  premium  note  is  not 
assessable  for  losses  anticipated  upon  an  assumed  failure  of 
others  to  contribute  their  proportion  of  losses.^^^  If  all  the 
deposit  notes  and  one  per  cent  is  not  more  than  sufficient  to 
pay  a  loss  on  property  destroyed  by  fire,  and  before  the  de- 
posit notes  are  collected  other  property  is  destroyed,  the  losers 
under  the  last  fire  cannot  recover  any  part  of  the  assessment 
made  under  the  original  loss.^^*'  It  is  declared,  however,  in 
Wisconsin  that  an  assessment  may  be  levied  for  anticipated 
losses.^^^ 

§  1310.  Regularity  of  Assessment  Must  be  AflBrma- 
tively  Shown — Allegation  and  Proof — Evidence. — As  has 

stated  in  a  prior  section,  the  act  of  making  an  assessment  is  a 
ministerial,  and  not  a  judicial,  one;^^^  therefore,  no  presump- 
tion can  arise  in  favor  of  the  regularity  or  legality  of  assess- 
ments,^^^  and  it  is  an  affirmative  matter,  both  of  pleading  and 
evidence,  necessary  to  establish  a  forfeiture  for  nonpayment 
of  an  assessment,  that  the  assessment  should  appear  to  have 
been  made  in  the  manner,  mode,  and  in  conformity  with  the 


losses  and  expenses  of  another  class":  Sinissippi  Ins.  Co.  v.  FaiTis, 
2G  Ind.  342;  Sinissippi  Ins.  Co.  v.  Wheeler,  26  Ind.  33G.  The  coiii-t 
said:  "It  was  not  in  the  power  of  the  board  of  directors  to  make 
assessments  on  premium  notes  beyond  the  sum  necessary  to  pay  the 
amount  due  and  unpaid  on  losses":  Bersch  v.  Sinissippi  Ins.  Co.,  S?. 
Ind.  64. 

'"  Pacific  Mut.  Ins.  Co.  v.  Guse,  49  Mo.  329;  Thomas  v.  Whallon, 
31  Barb.  (N.  Y.)  172;  Rosenberger  V.  Washington  F.  Ins.  Co.,  S7  Pa. 
St.  207. 

835  York  Co.  Mut.  F.  Ins.  Co.  v.  Turner,  53  Me.  22.').  See,  also, 
Thomas  v.  Whallon.  31  Barb.  (N.  Y.)  172. 

'="  Caston  V.  Alleghany  Mut  Ins.  Co..  1  Pa.  St.  322. 

•*'  Kelly  V.  Troy  F.  Ins.  Co.,  3  Wis.  329.  per  the  court. 

'"  So'Ction  1294  herein. 

'•"°  American  Muit.  Aid  Society  v.  Holburn,  85  Ky.  1;  2  S.  W.  Rep, 
495;  Sounds  v.  Sweet,  44  Barb.  (N.  Y.)  108. 
Joyce,  Vol.  II.  -87 
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autlioi'itj  given,  and  for  a  proper  purpose.^^®  A  general  al- 
legation that  it  was  "duly  made"  is  insufficient.^"*^  It  muse 
appear  tliat  tlie  loss  occurred  before  making  the  assessment  and 
during  the  terms  of  the  policies  assessed;  also  that  the  levy 
was  made  upon  all  the  members  liable  to  contribution,  and,  if 
necessary,  the  amount  due  from  delinquents  on  assessments 
should  be  collected  in  a  proper  suit  therefor.^*^  The  person 
assessed  must  also  be  shown  to  have  been  a  member  when  the 
assessment  was  levied,  and  that  the  loss  for  which  it  was  made 
accrued  during  the  continuance  of  the  member's  liability 
therefor.^^^  There  must  also  be  proof  of  the  losses  and  ex- 
penses for  which  the  assessment  was  levied;^**  and  if  a  receiver 
sues  to  recover  assessments,  the  complaint  must  aver  all  the 
necessary  facts  showing  a  liability  on  the  premium  notes,^"*^ 
If  an  action  is  brought  to  recover  an  assessment,  and  the  proof 
shows  an  excess  therein,  but  it  is  not  so  large  in  amount  as  in 
itself  to  import  fraud  or  gross  mistake,  the  jury  may  give  a 
verdict  for  the  plaintiff.  The  burden  of  proof  of  fraud  or 
misconduct  rests,  in  such  case,  upon  the  party  relying  thereon 
as  a  defense.^^^  Where  the  defense  of  nonpayment  of  an  as- 
sessment resulting  in  forfeiture  was  set  up  in  an  action  on  a 
benefit  certificate,  it  was  held  error  to  reject  evidence  of  the 
receipt  from  the  supreme  secretary  by  the  section  secretary,  of 
the  notice  to  pay  a  fixed  assessment  required  under  the  by- 
laws to  be  given  where  there  was  not  enough  of  the  fund  in 
a  certain  class  to  pay  the  benefit;  such  evidence  was  rejected 
on  the  ground  that  it  was  not  shown  that  the  assessment  was 

«*>  American  Miit.  Aid  Soc.  v.  Helburn,  85  Ky.  1;  2  S.  W.  Rep.  496; 
Mutual  lus.  Co.  V.  Houghton,  6  Gray  (Mass.),  77;  Shea  v.  Massachu- 
setts M.  B.  Assn.,  160  Mass.  289;  23  Ins.  L.  J.  214;  25  N.  E.  Rep.  Soo; 
39  Am.  St.  Rep.  475;  Atlantic  Mut.  F.  Ins.  Co.  v.  Fitzpatriek.  2  Gray 
(Mass.),  279;  Mutual  B.  L.  Ins.  Co.  v.  Jarvis,  22  Conn.  148;  Pacific 
Ins.  Co'.  V.  Guse,  44  Mo.  329;  8  Am.  Rep.  132. 

■^  American  Mut.  Aid  Soc.  v.  Helburn,  85  Ky.  1;  2  S.  W.  Rep.  496. 

««  PLanters'  Ins.  Co.  v.  Comfort,  50  Miss.  662. 

"'  Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N.  J.  L.  33. 

»"  Pacific  Mut.  Ins.  Co.  v.  Guse.  49  Mo.  329;  8  Am.  Rep.  132. 

»«  Manlove  v.  Burner,  38  Ind.  211. 

"*"  Susquehanna  Mut.  F.  Ins,  Co.  v.  Gackenback,  115  Fa.  St.  492; 
•9  Atl.  Rep.  90. 
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regularly  made,  but  it  was  declared  that  tlie  fact  of  the  send- 
ing of  said  notice  was  presumptive  proof  of  the  necessity  for 
an  assessment,  and  that  the  fund  was  insufficient  to  meet  the 
loss.^'*^  The  record  of  losses  kept  by  the  association  may,  un- 
der the  contract,  be  prima  facie  evidence  that  losses  have  oc- 
curred,^'*'^  and  the  charter  of  the  company  may  provide  that 
the  certificate  of  the  secretary  shall  be  prima  facie  evidence  of 
the  assessment.^^^  And  the  provision  applies  to  an  action  on 
the  note  to  the  extent  that  it  is  prima  facie  evidence  of  the  va- 
lidity of  the  assessment  and  its  amount.^^*  The  company's 
books  or  records,  or  an  examined  and  proven  copy  thereof, 
sho"wing  the  proper  authorities  had  acted,  etc.,  and  also  show- 
ing the  forfeiture,  if  relied  on,  should  first  be  produced;  if  not 
obtainable,  then  the  absence  thereof  accounted  for  before 
parol  evidence  is  admissible.  An  attempt  to  prove  by  the 
testimony  of  officers  what  the  records  should  show  is  an  at- 
tempt to  introduce  secondary  evidence.^^^ 

§  1311.  Defenses  to  Actions — Assessments  —  Pre- 
mium Notes. — The  noncompliance  with  the  provisions  of  the 
charter  is  no  defense  to  an  action  for  an  assessment  on  a  deposit 
note.^^^  The  rule  is  the  same  in  mutual  as  in  stock  compa- 
nies, that  a  member  is  estopped  to  deny  the  organization  of  the 
company  ;^^^  nor  may  the  maker  be  heard  to  say  that  the  notes 

«"  Dennings  v.  Supreme  Lodge,  131  N.  Y.  522;  60  Hun  (N.  Y.),  350; 
43  N.  Y.  St.  Rep.  872;  30  N.  E.  Rep.  572;  reversing  38  N.  Y.  St.  Rep. 
979:  14  N.  Y.  Supp.  834. 

""'  People's  Ins.  Co.  v.  Allen,  10  Gray  (Mass.),  297. 

"'  Williams  v.  German  Mut.  F.  Ins.  Co.,  G8  111.  387;  Susquehanna 
Mut.  F.  Ins.  Co.  V.  Gaokenbach,  115  Pa.  St.  492;  9  Atl.  Rep.  90. 

"»  Williams  v.  German  Mut.  F.  Ins.  Co.,  68  111.  387. 

"'  Pha?nix  Mut.  F.  Ins.  Co.  etc.  v.  Bowersox,  6  Ohio  (C.  C),  1;  Dial 
V.  Valley  Mut.  L.  Assn.,  29  S.  C.  560. 

^"  Trumbull  Co.  Mut.  F.  Ins.  Co.  v.  Homer,  17  Ohio,  407. 

'"  Citizens'  Mut.  Ins.  Co.  v.  Lorto-ell.  8  Allen  (Mass.),  217;  Browner 
V.  Hill,  1  Sand.  (X.  Y.)  629;  Dettra  v.  Kestner,  147  Pa.  St.  566,  572: 
23  Atl.  Rep.  889;  Sands  v.  Hill,  42  Barb.  (N.  Y.)  651;  Browner  v.  Ap- 
pleby. 1  Sand.  (N.  Y.)  1.58.  As  to  estoppel  generally  to  deny  illegal- 
ity of  act  of  coi-poration  in  excess  of  the  charter  or  the  legality  of 
its  corporate  existence,  see  2  Morawetz  on  Private  Corporations,  2d 
ed.,  sees,  692.  750,  774.  778,  note. 
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were  given  in  advance  witliout  any  insurance  therefor,^^^  and 
insolvency  before  the  expiration  of  tlie  policy  will  constitute 
no  defense  to  an  action  on  a  premium  note.^^^     If  the  policy 
is  void  ab  initio,  the  premium  notes    cannot    be  collected.^^*"' 
In  an  action  brought  by  the  subordinate  lodges  of  the  Inde- 
pendent Order  of  Odd  Fellows  in  Kansas  against  the  grand 
lodge  of  such  order  in  that  state,  it  appeared  that  an  assessment 
had  been  made  by  the  grand  lodge  of  Kansas  upon  these  sub- 
ordinate lodges,  for  the  purpose  of  founding  a  home  for  the  or- 
phans of  deceased  Odd  Fellows.     Both  parties  recognized  the 
sovereign  grand  lodge  of  the  United  States  as  having  full  leg- 
islative and  judicial  power  in  all  matters  relating  to  the  order, 
and  that  an  appeal  lay  to  this  lodge  from  the  decision  of  the 
grand  lodge.     The  plaintiffs  asked  for  an  injunction  of  this 
assessment,  but  the  court  refused  it,  no  appeal  to  the  sovereign 
lodge  having  been  taken,  and  this  action  of  the  court  was  held 
no  error.^^'^     It  is  held  that  the  maker  of  a  premium  note  may 
defend  an  action  on  the  same  on  the  ground  of  fraud  or  false 
representations  in  inducing  him  to  enter  into  the  contract.^^^ 
But  such  facts  constitute  no  defense  to  an  action  by  the  re- 
ceiver to  recover  assessments  where  members  have  joined  there- 
after, and  so  even  though  the  fraud  is  not  discovered  until 
after  the  appointment  of  the  receiver;  it  being  held  that  the 
rights  of  innocent  members  having  intervened,  it  was  neces- 
sary to  their  protection  that  the  action  be  sustained ;^^^  and  the 
same  decision  was  given  in  another  case  under  substantially  the 
same  facts,  with  the  addition,  however,  that  the  member  know- 
ing of  said  facts  had  held  his  policies  and  slept  on  his  rights 
until  the  appointment  of  trustees  to  wind  up  the  company's  af- 

^"  Browner  v.  Appleby,  1  Sand.  (N.  Y.)  158;  Brown  ^.  Crooke,  4 
N.  Y.  51. 

'='  Sterling  v-  Mercantile  Mut.  Ins.  Co.,  32  Pa.  St.  75. 

86C  Frost  V.  Saratoga  Mut.  Ins.  Co.,  5  Denio  (N.  Y.),  154;  Bersch  r. 
Sinissippi  Ins.  Co.,  28  Ind.  64. 

»"  Reno  Ivodge  v.  Grand  Lodge  (Kan.  1895),  37  Pac.  Rep.  1003;  26 
L.  R.  Annot.  98. 

'»'  Whitman  v.  Messner.  34  Ind.  487. 

«"  Dettra  t.  Kestner  (Pa.  1892),  23  Atl.  Rep.  889;  Fogg  v.  I'ew, 
10  Gray  (Mass.).  409. 
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fairs.^^''  But  if  the  representations  were  made  when  the  note 
was  given  in  order  to  obtain  it,  they  constitute  a  defense,^^^ 
and  tl\e  insured  may  not  show  tliat  he  had  no  insurable  inter- 
est in  the  property  in  an  action  on  the  deposit  note  for  an  as- 
sessment levied,  where  said  note  acknowledges  the  receipt  of  a 
policy.^®^  Where  a  decree  was  given  against  a  mutual  bene- 
fit society  ordering  the  officers  of  such  society  to  levy  an  as- 
sessment adjudged  due  fix)m  defendant  to  plaintiff,  the  fact 
that  such  officers  were  not  parties  to  the  action  is  not  a  ground 
for  complaint  on  the  part  of  the  defendant,  since  it  adds 
nothing  to  the  effect  of  the  decree.^^^  In  Pennsylvania,  if 
the  by-laws  are  not  attached  to  the  policy,  it  does  not  appear 
what  are  legal  assessments,  and  a  failure  to  pay  assessments 
due  operates  as  a  forfeiture  so  that  the  assured  may  In  such 
case  recover,  although  it  is  alleged  that  an  assessment  was  due 
from  assured  at  the  time  of  the  loss.^^* 

§   1312.      Statute      of     Limitations — Assessments. — In 

cases  of  assessments  on  premium  or  deposit  notes,  the  agree- 
ment being  to  pay  the  amount  required  and  when  required, 
the  statute  of  limitations  does  not  commence  to  run  until  the 
date  of  levying  an  assessment.^^^  And  although  an  assess- 
ment to  the  full  amount  of  the  note  has  been  made,  the  stat- 
ute runs  from  the  time  the  same  becomes  due  and  payable.^^^ 

*='  Mansfield  v.  Cincinnati  Ice  Co.  (C.  P.  C.  O.  1892),  28  Weeli.  L. 
Bull.  113. 

881  Fogg  V.  Pew,  10  Gray  (Mass.),  409.     See  sec.  12.56,  herein. 

"=  New  England  Mut.  F.  Ins.  Co.  v.  Belknap,  9  Gush.  (Mass.)  140. 

•"•'  Prader  v.  National  Mas.  Ace.  Assn.  (Iowa,  1895),  63  N.  W.  Rep. 
601. 

'"  Haverstick  v.  Pennsylvania  T,  M.  F.  Ins.  Assn.,  156  Pa.  St.  333: 

27  Atl.  Rep.  281. 

'"  Bigelow  V,  Leibby,  117  Mass.  359;  Hope  Mut.  Ins,  Co.  v.  Weed, 

28  Conn.  51. 

"•  Sands  v.  Lilienthal,  46  N.  Y.  541.  See,  also,  Smith  v.  Bell,  107 
Pa.  St.  352. 
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§   1320.     When  Notice  Must  be  Given — Generally. — In 

life  insurance  the  continuance  of  the  contract  is  generally 
made  dependent  upon  the  payment  at  stipulated  times  of  a 
premium  which  is  fixed  and  certain,  and  the  amount  of  which 
is  known  by  the  insured,  so  that  unless  the  contract  so  provides, 
or  notice  be  required  by  law  or  usage,  or  a  course  of  dealing, 
no  notice  is  necessary.  But  it  is  usually  conditioned  that  no- 
tice of  assessments  shall  be  given,  or  the  plan  of  insurance  may 
be  such  that  the  assured  cannot  know  the  amount  he  will  be 
called  upon  to  pay  unless  notified  thereof.  If,  however,  the 
contract  provides  for  notice  of  the  time  of  payment  of  the 
premium  or  of  the  assessment  or  of  dues,  such  notice  is  a  con- 
dition precedent  to  the  exercise    of    the    company's  right  to 

(1382) 
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claim  a  forfeiture  or  to  suspend  a  member  for  nonpayment.* 
Thus,  the  notice  prescribed  by  the  charter  or  bj-laws  must  be 
given,"  and  if  the  by-laws  provide  that  notice  of  annual  dues 
shall  be  given  the  member  a  certain  nimiber  of  days  before 
they  become  due,  such  notice  is  necessary  to  establish  a  forfeit- 
ure, even  though  the  certificate  provides  for  forfeiture.^  And 
the  notice  must  be  reasonably  in  accord  wdth  tlie  provisions 
of  the  contract,  and  the  company  must  notify  the  member  with 
reasonable  certainty  what  he  must  do  within  the  time  specified 
for  payment,  for  the  party  is  entitled  to  such  notice  as  his  con- 
tract calls  for,  and  a  forfeiture  cannot  be  based  upon  a  notice 
of  claims  for  dues  in  advance  contrary  to  the  terms  of  the 
agreement.*  So  notice  of  assessment  should  be  given  when 
made,  and  not  before.^  It  is  held,  however,  in  'New  York  that 
notice  may  be  given  in  advance  of  the  time  when  the  pre- 
mium becomes  due,^  The  fact  that  the  assessment  has  been 
legally  and  j^roperly  made  cannot  aid  the  company  to  claim 
a  forfeiture  if  it  has  neglected  to  give  notice  if  required.^ 
The  stipulation  in  the  contract  may  be  such  as  to  require  notice 

*  Mandego  v.  Continental  Mut.  Assn.,  64  Iowa,  134;  Supreme  Lodge 
K.  of  H.  V.  Dalberg,  138  111.  508;  28  N.  E.  Rep.  785;  Lewis  v.  Phoeuix 
Mut.  L.  Ins.  Co.,  44  Conn.  72;  Union  Mut.  L.  Ins.  Co.  v.  Mowry,  96 
U.  S,  544  (this  was  a  case  of  life  insurance;  the  stipulation  was  for 
forfeiture  for  nonpayment  of  premium  on  day  specified;  the  ques- 
tion of  notice  was  not  in  issue);  Union  etc.  Ins.  Co.  v.  Pottker,  33 
Ohio  St.  459;  Columbia  Ins.  Co.  v.  Buckley,  83  Pa.  St.  298;  Grand 
Mut.  L.  Ins.  Co.  V.  New  York  Mut.  L.  Ins.  Co.,  97  Pa.  St.  15;  Smith 
V,  National  L.  Ins.  Co.,  103  Pa.  St.  117;  Ilall  v.  Supreme  Lodge  K.  of 
H.,  24  Fed.  Rep.  250;  Seibert  v.  Chosen  Friends,  23  Mo.  App.  268; 
Wachtel  v.  Benevolent  Soc,  84  N.  Y.  28;  Supreme  Lodge  K.  of  H.  v. 
Johnson.  78  Ind.  110;  Robert  v.  New  England  etc.  Ins.  Co.,  1  Disn. 
(Ohio)  355;  Thompson  v.  Insirrance  Co.,  104  U.  S.  252,  and  eases  cited 
throughout  this  section. 

*  Pulford  V.  Fire  Dept.  etc.,  31  Mich,  458;  Supreme  Lodge  Knights 
of  Honor  v.  Dalberg.  138  111.  508;  28  N.  E.  Rep.  785. 

'  Garretson  v.  Equitable  M.  L.  &  E.  Assn.  (Iowa,  1895),  61  N.  W. 
Rep.  952.  See  Mutual  Eudowment  Assur.  Assn.  v.  Essender,  59  Md. 
463. 

*  Mutual  Endowment  Assur.  Assn.  v.  Essender,  59  ^Id.  463. 
°  Bangs  V.  Mcintosh,  23  Barb.  (N.  Y.)  591. 

"  Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.,  42  Hun  (N.  Y.),  419. 
But  see  s.  c,  113  N.  Y.  147. 

'  Frey  v.  Mutual  Ins.  Co.,  43  U.  C.  Q.  B.  102. 
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by  the  secretary,^  and  actual  notice  of  an  assessment  may  be 
required  under  the  articles  of  association,  even  though  a  by- 
law provides  for  notice  by  publication,®  and  notice  of  an  as- 
sessment is  a  condition  precedent  to  an  action.^^  The  obliga- 
tion to  give  notice  before  striking  a  member's  name  from  the 
rolls  for  nonpayment  of  arreare  in  dues  is  not  excused  by  such 
member's  neglect  to  notify  the  society  of  a  change  in  his  ad- 
dress where  the  by-laws  provide  for  such  notice,  and  for  a  fine 
in  case  of  the  member's  failure  to  notify  the  society  of  a 
change  of  address.^ ^  And  if  the  constitution  makes  nonpay- 
ment within  a  specified  time  to  operate  of  itself  as  a  forfeiture, 
notice  of  death  assessments  must  be  given.^^  So  where  notice 
is  required  to  be  given  the  local  subordinate  lodge,  it  must  be 
given  as  provided,  and  the  members  must  be  notified  by  the 
lodge,  for  mere  notice  to  such  local  agents  is  not  constructive 
notice  to  the  members.^ ^  A  member  may  be  entitled  to  a 
notice  from  both  the  local  and  general  secretary  before  a  for- 
feiture can  be  declared  if  the  by-law  so  provides,  expressly  or 
by  constniction.^^  If  the  amount  of  the  premium  is  uncer- 
tain on  account  of  dividends,  and  the  insured  is  dependent 
upon  notice  for  knowledge  of  the  sum  due,  which  notice  the 
company  has  been  accustomed  to  give,  or  if  the  times  and 
amounts  of  assessments  depend  upon  the  mortality  of  mem- 
bers, or  the  amount  assessable  for  a  loss  is  uncertain,  an  obli- 
gation rests  upon  the  company  to  give  notice  as  a  condition 
precedent  to  forfeiture  or  suspension,  or  the  depriving  a  mem- 
ber of  good  standing,  and  the  failure  to  pay  through  the  fault 

•  Bates  V.  Detroit  Mut.  etc.  Co.  51  Midi.  587. 

»  Schmidt  v.  German  Mut.  Ins.  Co.  of  Indiana,  4  Ind.  App.  340;  30 
N.  E.  Rep.  939;  Supreme  Lodge  Knights  of  Honor  v.  Dalberg,  138  111. 
508;  28  N.  E.  Rep.  785. 

^"  Williams  v.  Babcock,  25  Barb.  (N.  Y.)  109;  Columbia  Ins.  Co.  v. 
Buckley,  83  Pa.  St.  293. 

"  Wachtel  v.  Widows  &  Orphans'  Soc,  84  N.  Y.  28. 

"  Scheufler  v.  Grand  Lodge  A.  O.  U.  W.,  45  Minn.  256;  20  Ins.  L.  J. 
241;  47  N.  W.  Rep.  799. 

"  Hall  V.  Supreme  Lodcre  K.  of  H.,  24  Fed.  Rep.  4.50;  Coyle  v.  Ken- 
tucky Grangers'  Mut.  B.  Assn.  (Ky.).  2  S.  W.  Rep.  670. 

"  Payn  v.  Mutual  Relief  Soc,  17  Abb.  N.  C.  (N.  Y.)  53;  G  N.  Y.  St. 
Rep.  366. 
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or  otherwise  of  tliose  obligated  to  send  notice,  does  not  affect 
the  holder's  or  member's  rights.^^  "When  notice  is  a  condition 
precedent  to  payment  of  an  assessment  on  time,  its  validity 
must  be  aflSrmatively  alleged  and  proven;  an  allegation  that 
legal  notice  was  duly  given  is  insufficient.^^ 

§   1321.     When  Notice  Need  not  he  Given — Generally. 

As  stated  in  the  last  section,  in  life  insurance  contracts  no  no- 
tice is,  as  a  rule,  required,  in  the  absence  of  some  statute  or 
usage  or  some  contract  stipulation,^'^  even  though  the  assured 
had  no  actual  knowledge,  owing  to  his  neglect  to  take  the  pol- 
icy up  from  the  company's  agent,  of  a  condition  for  forfeiture 
for  nonpayment  at  a  specified  time  of  the  premiiun.-'*  But  if 
the  charter  or  by-laws  require  interest  on  the  deposit  notes  of 
members  to  be  paid  annually  on  or  before  a  certain  time,  and 
that  no  loss  will  be  paid  by  the  company  while  such  interest 
remains  due  and  unpaid,  and  there  is  nothing  in  the  charter 

"  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  29  Am.  Rep. 
200;  Phoenix  L.  Ins.  Co.  v.  Foster,  106  U.  S.  30;  Castuer  v.  Farmers' 
Ins.  Co.,  50  Mich.  273;  15  N.  W.  Rep.  452;  Insurance  Co.  v.  Eggle- 
ston,  96  U.  S.  572;  Covenant  Mut.  etc.  Soc.  v.  Spies,  114  111.  4(;3; 
Mayer  v.  Mutual  L.  Ins.  Co.,  38  Iowa,  304;  Attorney  General  v.  Con- 
tinental L.  Ins.  Co.,  33  Hun  (N.  Y.),  138;  Fan-ie  v.  Supreme  Council. 
15  N.  Y.  St.  Rep.  155;  Union  Central  Ins.  Co.  v.  Pottker,  33  Ohio  St. 
459;  Gellatly  v.  Mutual  B.  etc.  Soc,  27  Minn.  215;  Manhattan  L.  Ins. 
Co.  V.  Smith,  44  Ohio  St.  156;  Agnew  v.  A.  O.  U.  W.,  17  Mo.  App. 
254. 

'"  Coyle  V.  Kentucky  Grangers'  etc.  Mut.  B.  Assn.  (Ky.).  2  S.  W. 
Rep.  676.  In  this  case  the  appellee  alleged  that  the  appellant 
refused  and  failed  to  pay  the  sum  required  within  ten  days 
after  legal  notice  of  the  death  of  one  of  the  members  of  the  so- 
ciety, and  there  were  similar  allegations  in  reference  to  failure  and  re- 
fusal to  pay  other  assessments,  and  the  court  said:  "These  allega- 
tions are  not  an  averment  of  facts.  The  answer  should  have  averred 
affirmatively  the  facts  showing  that  the  precedent  conditions  above 
Indicated  to  tie  liability  of  Coyle  for  the  payment  of  his  dues  or  as- 
sessments had  been  complied  with  by  the  society;  failing  in  this  it  is 
clearly  defective."  Sop.  also.  Supreme  Lodge  Knights  of  Honor  v. 
Dnlberg,  138  111.  508;  28  N.  E.  Rep.  785;  Siebert  v.  Chosen  Friends.  28 
Mo.  App.  272;  Baxter  v.  Brooklyn  L.  Ins.  Co.,  44  Hun  (N.  Y.).  184; 
Supreme  Lodge  K.  of  H.  v.  Johnson,  78  Ind.  110. 

"  Security  L.  Ins.  Co.  v.  Gober,  50  Ga.  404.  See  cases  cited  under 
first  note  of  the  last  section. 

"  Security  L.  Ins.  Co.  v.  Gober.  50  Ga.  404. 
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requiring  notice  of  the  amount  due  and  the  time  when  due,  no 
notice  is  required;  ^®  and  unless  notice  is  required  of  the  times 
of  payment  and  amount  of  dues,  no  notice  thereof  will  be 
given.  ^'^ 

§  1322.  Failure  to  Give  Written  Notice — Tender 
Uunecessary. — If  a  written  notice  by  the  insurer's  presi- 
dent states  that  notice  will  be  given  of  the  time  when  pre- 
miums wtll  be  due,  and  no  notice  is  given,  a  tender  of  pre- 
miums due  after  the  surrender  of  a  policy  fraudulently  ob- 
tained is  not  necessary  under  an  action  to  revive  the  policy.^^ 

§  1323.  Statutory  Notice. —If  the  statute  requires 
that  the  company  give  notice  of  the  time  of  payment  of  pre- 
miums or  assessments  to  the  holders  of  policies  or  certificates, 
such  notice  must  be  given,  and  conformity  with  the  provisions 
of  the  statute  as  to  the  kind  of  notice  and  the  mode  of  ser- 
vice of  the  same  is  a  condition  precedent  to  the  enforcement 
of  a  forfeiture  for  nonpayments^  And  if  the  company  as- 
sures the  holder  of  a  policy  issued  before  the  passage  of  such  an 
act  that  the  notices  required  will  be  given,  compliance 
therewith  is  necessary,^^  and  if  the  statute  provides  that  there 
shall  be  no  forfeiture  until  thirty  days  after  service  of  such 

»  Mutual  F.  Ins.  Co.  v.  Miller  Lodge,  58  Md.  463. 

»  Mutual  Endowmeut  Assur.  Assn.  v.  Essenden,  59  Md.  563,  per  the 
court.    See  cases  under  first  note  to  the  last  section. 

»'  Heinlein  v.  Imperial  L.  Ins.  Co.,  101  Mich.  250;  25  L.  R.  Annot. 
627;  59  N.  W.  Rep.  615. 

"  Carter  v.  Brooklyn  L.  Ins.  Co.,  110  N.  Y.  15;  17  N.  E.  Rep.  396;  12 
Cent.  Rep.  756;  N.  Y.  Laws,  1876,  c.  341  (repealed,  see  sec.  1324,  here- 
in); McDougal  V.  Provident  Sav.  L.  Assur.  Soc.  of  New  York,  64  Hun 
(N.Y.),  515;  19  N.  Y.  Supp.  481;  Baxter  v.  Brooklyn  L.  Ins.  Co.,  119 
N.  Y.  450;  44  Hun  (N.  Y.),  184;  29  N.  Y.  St.  Rep.  592;  23  N.  E.  Rep. 
1048;  N.  Y.  Laws,  1877,  c.  321  (repealed,  see  sec.  1324  heroin);  Mars- 
den  V.  Hotel  Owners'  Ins.  Co.  (Iowa.  1892),  52  N.  W.  Rep.  509;  Acts 
18th  Gen.  Assem.  Iowa,  c.  210  (case  of  assessments);  Phelan  v.  North- 
western Mut.  L.  Ins.  Co..  113  N.  Y.  147;  42  Hun  (N.  Y.),  419;  20  N.  E. 
Rep.  827;  Laws  N.  Y.  1877,  c.  321  (repealed,  see  sec.  1324  herein),  and 
see  note  35  under  sec.  1826  herein. 

«  Carter  v.  Brooklyn  L.  Ins.  Co.,  110  N.  Y.  15;  17  N.  E.  Rep.  396;  12 
Cent.  Rep.  756. 
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notice,  the  thirty  days  must  be  allowed.^*  But  it  is  lield  that 
the  statute  of  Isew  York  of  1876,  amended  in  1877,  requir- 
ing notice  of  the  times  of  payment  of  dues  and  premiums,  does 
not  apply  to  mutual  benefit  associations,^^  nor  to  policies  is- 
sued upon  monthly  or  weekly  installments  of  premiums.^^ 

50  the  requirements  of  the  J^ew  York  statute  as  to  notice  to 
assured  before  fo-rfeiture  can  be  declared  for  nonpayment  of 
premiums  under  a  life  risk,  only  applies  to  'New  York  compa- 
nies doing  business  in  that  state,  and  not  to  said  companies  is- 
suing policies  in  other  states,^^  and  where  the  statutory  notice 
is  not  given  of  a  premium  owing  at  the  time  of  the  death  of 
the  insured,  neither  payment  nor  tender  is  required  to  war- 
rant a  recovery.-^  If  the  policy  provides  for  the  payment  of 
annual  premiums,  and  also  of  mortality  assessments,  it  is  held 
that  the  statutory  notice  as  a  condition  precedent  to  forfeit- 
ure applies  only  to  premiums  or  interest  payable  at  stated  in- 
tervals, and  not  to  mortality  assessments.^^  If  the  contract 
and  all  matters  relating  to  its  performance  are  governed  by 
the  laws  of  the  state  of  New  York,  then  the  fact  that  the  appli- 
cation was  made  and  signed  and  delivered  in  another  state 
does  not  release  the  insurer  from  the  obligation  to  give  said 
statutory  notice  before  declaring  a  forfeiture  for  nonpayment 
of  premiums,  even  though  the  policy  contains  a  waiver  of  any 
other  notice  than  that  under  the  terms  of  the  policy.^*^  A  stat- 
ute which  provides  that  notice  of  assessments  may  be  given  by 

««  rbelan  v.  Northwestern  Mut.  L.  Ins,  Co.,  113  N.  Y.  147.  See  s.  c, 
42  Hun  (N.  Y.),  419;  20  N.  E.  Rep.  S27. 

"  Ronald  v.  Mutual  Reserve  Fund  L.  Assn.,  132  N.  Y,  378;  44  N.  Y. 
St.  Rep.  407;  30  N.  E.  Rep.  739. 

^«  Merry  man  v.  Keystone  Mut.  B,  Assn.,  63  Hun  (N.  Y.),  635;  18  N. 
Y.  Supp.  305;  44  N.  Y.  St.  Rep.  797. 

"  Griesemer  v.  Mutual  L.  Ins.  Co.  (Wash.  1895),  .38  Pac.  Rep.  1031; 
Laws  N.  Y.  1877,  c.  321  (repealed,  see  sec.  1324.  herein;  see  note  35 
under  sec.  1326.  herein). 

"  Baxter  v.  Brooklyn  L.  Ins.  Co.,  119  N.  Y.  450;  44  Hun  (N.  Y.), 
184;  23  N.  E.  Rep.  1048. 

"  So  held  in  Merriman  v.  Keystone  Mut.  B.  Assn.,  1.38  N.  Y.  116; 

51  N.  Y.  St.  Rep.  605;  63  Hun  (N.  Y.),  635;  under  Stats.  N.  Y.  1877,  c. 
321  (repealed.  Hamilton's  Stats.  Rev.  1894,  c.  690,  sec.  1324,  and  note 
35  u'.ider  see.  1326.  heroin"). 

«»  rhinney  v.  Mutual  L.  Ins.  Co.  (U.  S.  C.  C.  1895),  67  Fed.  Rep.  493. 
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"publication  or  otherwise,"  is  not  unconstitutional  aa  not  re- 
quiring personal  notice.*^ 

§  1324.  Stipulation  Contrary  to  Statute  Requiringr 
Notice. — If  the  statute  requires  that  notice  of  the  accru- 
ing of  premiums  be  given  assured  by  the  company,  such  stat- 
utory conditions  rest  on  public  or  general  policy,  and  cannot 
be  waived  by  assured,  even  though  for  his  benefit.^^  So  in 
California  it  is  held  that  if  a  statute  declares  that  no  life  in- 
surance company  shall  have  the  power  to  declare  forfeited  or 
lapsed  any  policy  by  reason  of  nonpayment  of  premiums  unless 
notice  be  given  as  required  by  statute,  it  is  held  that  any  con- 
tract stipulating  to  the  contrary  is  void,  since  the  statute  indi- 
cates the  legislative  will  that  as  a  matter  of  public  policy  life 
insurance  corporations  shall  be  deprived  of  the  power  to  de- 
clare forfeited  policies  of  insurance  for  the  nonpayment  of 
premiums,  except  in  the  prescribed  statutory  mode,  and  a 
waiver  on  the  part  of  assured  cannot  be  held  to  confer  a  power 
which  the  statute  has  taken  away.^^ 

§  1325.  Constitutionality  of  Statute  Requiring 
Notice. — The  statutory  requirement  imposed  upon  insurance 
companies  that  they  give  notice  of  the  time  of  the  accruing  of 
premiums  does  not  violate  the  constitution  of  the  United 
States,  as  not  affording  equal  protection  of  the  laws  to  com- 
panies of  the  state  of  enactment  of  said  statute,  or  to  companies 
of  other  states  doing  business  in  said  state.^* 

§  1326.  To  what  Class  of  Policies  New  York  Statute 
Applies. — The  New  York  statute  providing  for  notice  of 
maturity  of  premiums  as  a  condition  precedent  to  forfeiture 

»'  Hamilton  etc.  Ins.  Co.  v.  Parker,  11  Allen  (Mass.).  .'374;  Mass. 
Stnts.  1S62,  c.  181,  sec.  2;  Stats.  1SG3.  o.  249. 

==  So  held  in  Pbinney  v.  Mutual  L.  Ins.  Co.  (U.  S.  C.  C.  1S95),  67  Fed. 
Eep.  493. 

^  Griffith  V.  New  York  L.  Ins.  Co.,  101  Cal.  627:  40  Am.  St.  Rep.  96; 
36  Pac.  Rep.  113.  But  see  Laws  N.  Y.  188.5,  c.  328.  sec.  1,  which  pro- 
vides for  waiver  in  certain  clas^^es  of  policies. 

«  Phinney  v.  Mutual  L.  Ins.  Co.  (U.  S.  C.  C.  1895),  67  Fed.  Rep.  493. 
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for  nonpayment  thereof  applies  to  policies  issued  by  a  company 
jDroviding  for  the  payment  of  a  specified  sum  solely  from  the 
funds  accumulated  from  payments  of  its  insured,  and  that  if 
such  accumulation  is  insufficient,  then  an  assessment  shall  be 
made  on  contracts  in  force,  and  that  if  the  assessment  fund 
and  accumulations  are  insufficient  to  satisffy  all  claims,  then  a 
distribution  pro  rata  shall  be  made.^'" 

•»  Jacklin  v.  National  L.  Assn.  (N.  Y.  S.  C.  1893),  24  N.  Y.  Supp.  746: 
Laws  N.  Y.  1876,  c.  341,  sec.  1  (repealed,  see  sec.  1324,  herein), 
Ameuded  Laws  1877,  c.  321  (repealed,  see  sec.  1324,  herein).  See 
Laws  N.  Y.  1885,  c.  328,  sec.  1,  which  provides  for  waiver  in  certain 
classes  of  policies.  The  Laws  of  New  Yorii  (1892,  c.  690,  art.  2,  sec. 
92,  as  amended  in  1893  and  1894,  Hamilton's  Stat.  Rev.  1894,  p.  51), 
provide:  "No  life  insurance  corpoi'ation  doing  business  in  this  state 
shall  declare  forfeited  or  lapsed  any  policy  hereafter  issued  or  re- 
newed and  not  issued  upon  the  payment  of  monthly  or  weekly  pre 
miuras,  or  unless  the  same  is  a  term  insurance  contract  for  one  year 
or  less,  nor  shall  any  such  policy  be  forfeited  or  lapsed  by  reason  of 
nonpayment  when  due  of  any  premium,  interest,  or  installment,  or 
any  portion  thereof,  required  by  the  terms  of  the  policy  to  be  paid, 
unless  a  written  or  printed  notice  stating  the  amount  of  such  pre- 
mium, interest,  installment,  or  portion  thereof,  due  on  such  policy, 
the  place  where  it  should  be  paid,  and  the  person  to  whom  the  same 
is  payable,  shall  be  duly  addressed  and  mailed  to  the  person  whose 
life  is  insured,  or  the  assignee  of  the  policy,  if  notice  of  the  assign- 
ment has  been  given  to  the  corporation,  at  his  or  her  last  known  i>ost- 
office  address,  postage  paid  by  the  corporation,  or  by  an  officer  there- 
of, or  person  appointed  by  It  to  collect  such  premium,  at  least  fifteen 
and  not  more  than  forty-five,  days  prior  to  the  day  when  the  same 
is  payable.  The  notice  shall  also  state  that  unless  snch  premium,  in- 
terest. Installment,  or  portion  thereof  then  due  shall  be  paid  to  the 
corporation,  or  to  a  duly  appointed  agent  or  person  authorized  to  col- 
lect such  premium  by  or  before  the  day  it  falls  due,  the  policy  and  all 
payments  thereon  will  become  forfeited  and  void,  except  as  to 
the  right  to  a  surrender  value  or  paid-up  policy  as  in  this  chapter 
provided.  If  the  payment  demanded  by  snch  notice  shall  be  made 
within  its  time  limited  therefor,  it  shall  be  taken  to  be  in  full  com- 
pliance with  the  requirements  of  the  policy  in  respect  to  the  time 
of  such  payment:  and  no  such  policy  shall  in  any  case  be  forfeited, 
nr  declared  forfeited  or  lapsed,  until  the  expiration  of  thirty  days 
after  the  mailing  of  sur^h  notice.  The  affidavit  of  any  officer,  clerk, 
or  agent  of  the  corporation,  or  of  anyone  authorized  to  mail  such 
notice,  that  the  notice  required  by  this  section  has  l>een  duly  !id- 
dressed  and  mailed  by  the  corporation  issuing  such  policy,  shall  be 
presumptive  evidence  that  such  notice  has  been  duly  given."  The 
Laws  of  New  York,  1802.  c.  690.  art.  7,  sec.  238.  as  amended,  1S03  and 
1894,  Hamilton's  Stat.  Rev.  1894,  p.  108,  provide:    "All  notices  of  as- 
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§   1327.      Stipulation    iu    Guaranty    Fund  Note    as  to 

Notice.— It  is  obligatory  upon  a  contributor  to  pay  assess- 
ments within  a  specified  time  after  notice  of  its  levy,  or  he 
must  forfeit  prior  payments  where  a  guaranty  fund  note  so 
stipulates.^^ 

§  1328.  Sufficiency  of  Notice.— In  determining  tlie 
sufficiency  of  a  notice,  reference  must  always  be  had  to  the 
contract  with  what  it  includes.  The  requirements  of  the  char- 
ter and  by-laws  must  be  followed,  in  so  far  as  they  contain 
provisions  relating  to  the  character  or  contents  of  the  notice, 
the  time  and  mode  and  service,  the  amount  payable,  or  any 
other  material  matter  relating  to  its  sufficiency.  The  rule 
should  also  be  constantly  considered  that  forfeitures  are  not 
favored,  and  rights,  the  deprivation  of  which  depend  upon 
notice,  will  be  guarded  by  the  courts  to  the  extent  of  enforcing 
compliance  with  the  requirements  of  the  contract,  the  charter, 
and  by-laws  as  to  the  notice  of  all  material  matters  relating 
thereto.  If  a  party  stipulates  in  a  contract  with  the  associa- 
tion for  the  manner  and  mode  of  notice,  a  mere  rumor  or  in- 
formation from  a  third  party  of  the  fact  which  the  notice  con- 
cerns does  not  constitute  notice  of  such  fact,  nor  is  it  such 
knowledge  thereof  as  obligates  him  to  act  thereupon  at  his 
peril,  or  to  reasonably  put  him  upon  inquiry.^'^  A  notice  to 
assured  of  the  amount  claimed  to  be  due  from  him  for  pre- 
miums must  be  exact,  and  if  it  specifies  a  sum  greater  than  the 
insurer  is  entitled  to  exact,  the  failure  to  pay  does  not  work  a 
forfeiture.^^     And  if  the  by-laws  require  that  the  notice  shall 

sessment  made  on  its  lodges,  councils,  brandies,  or  members,  or 
any  of  them,  by  such  society,  order,  or  association,  shall  truly  state 
the  cause  and  purpose  of  the  assessment,  and  what  portion  or  amount 
thereof,  if  any,  is  to  be  used  for  the  payment  of  other  than  beneficiary 
claims."  Sections  233  and  239  of  the  same  statute  specify  what  socie- 
ties, orders,  and  associations  shall  be  subject  to  the  provisions  of  arti- 
cle 7.  Article  10  of  the  same  chapter,  section  290.  and  schedule  an- 
nexed, specify  what  laws  and  portions  thereof  are  repealed. 

»"  Berry  v.  Anchor  Mut.  F.  Ins.  Co.  (Iowa,  1895),  62  N.  W.  Rep.  6S1. 

"  Siebert  v.  Chosen  Friends,  23  Mo.  App.  268,  per  the  court. 

»  So  held  in  Eddy  v.  Phoenix  Mut.  L.  Ins.  Co.,  65  N.  H.  27;  23  Am. 
St.  Kep.  17. 
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include  a  list  of  deaths  since  tlie  last  notice,  tliis  must  be  done; 
so  also  where  it  requires  the  amount  due  to  the  benefit  fund  to 
be  stated,  it  must  appear  therein.^^  Nor  should  the  notice  re- 
quii'e  the  payment  of  more  than  the  agreement  calls  for.*^  A 
notice  which  is  admitted  to  inform  insured  that  an  assessment 
will  be  due  on  a  certain  date,  there  being  no  evidence  of  any 
other  notice,  does  not  show  an  election  on  the  part  of  the  com- 
pany to  cancel  the  contract,  nor  will  such  notice  forfeit  or  ter- 
minate the  policy.^^  A  notice  must  be  signed  by  the  person  by 
whom  it  is  required  to  be  given;  thus,  a  notice  is  insufficient, 
which  is  filled  up  and  addressed  by  the  local  secretary,  and  upon 
which  the  name  of  the  general  secretary  is  printed,  only  where 
the  by-laws  provide  for  notice  of  an  assessment  by  the  former, 
and  a  forfeiture  upon  failure  to  pay  after  notice  from  the  lat- 
ter.*^ And  a  notice  may  be  inoperative  for  uncertainty;  as 
where,  in  the  absence  of  evidence  of  any  rule  in  the  charter  or 
by-laws  on  the  subject,  a  notice  of  an  assessment  by  a  receiver 
■on  deposit  notes  specified  different  rates  for  small  notes  and 
large  notes,  but  did  not  show  the  class  to  which  any  note  be- 
longed, it  was  held  void.^^  So  the  company  is  bound  by  the  act 
of  its  secretary  in  sending  notice.**  If  the  stipulation  is  for 
the  payment  of  quarterly  dues,  a  notice  is  insufficient  which 
calls  for  the  payment  of  annual  dues  in  advance.*^  1i  the 
member  is  required  under  the  notice  to  pay  an  assessment  be- 
fore the  stipulated  contract  time  for  payment,  such  notice  is 
invalid.*^  And  a  notice  by  a  receiver  which  is  published  before 
the  assessment  is  ascertained,  and  which  does  not  give  infonua- 
tion  to  each  member  of  the  amount  he  is  to  pay,  is  irregular  and 
deceptive.*^  A  notice  is  insufficient  to  sustain  a  forfeiture  which 

""  Miner  V.  Michigan  Mut.  B.  Assn..  63  Mich.  338;  29  N.  TV.  Rep. 
852. 

*"  Mutual  Endowment  Assn.  v.  Essender,  59  Md.  463. 

"  See  Fenster  v.  Merchants'  &  B.  Ins.  Co,  (Iowa,  1896),  65  N.  W. 
r.op.  1004. 

"  Payne  r.  Mutual  Relief  Soc,  17  Abb.  N.  C.  (N.  Y.)  53.  See  s.  c. 
6  N.^  Y.  St.  Rep.  .'^66. 

"  'Banffs  V.  Duclvinfielrl.  18  N.  Y.  592. 

*■  Obnstead  v.  Farmers'  Mut.  etc.  Soc.,  50  Mich.  200. 

"  iVTutual  Endowment  etc.  Assn.  v.  Essender.  59  Md.  463. 

*"  Frey  v.  Wellinicton  Mut.,  4  Ont.  293. 

*'  Bangs  V.  Mcintosh,  23  Barb.  (N.  Y.)  591. 
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is  published  for  a  less  number  of  days  than  is  required.**  If 
the  assured  has  deposited  in  advance  for  assessments,  and 
there  is  an  excess  in  his  favor,  the  company  must  give  notice 
of  the  connect  amount  which  insured  is  required  to  pay,  and 
notice  of  the  full  amount  is  not  sufficient  notice  on  which  to 
base  a  forfeiture.*^  The  fact  that  the  assessment  was  prop- 
erly levied  will  not  validate  a  notice,  defective  in  itself.^"  It 
is  held,  however,  that  courts  will  be  liberal  in  determining 
what  amounts  to  notice,^^  and  that  the  question  of  due  and 
sufficient  service  of  notice  is  for  the  jury.^^ 

§   1329.      Sufficiency     of     Statutory    Notice.  —  If    the 

form,  time,  and  manner  of  notice  be  prescribed  by  statute,  it 
must  be  complied  with,  especially  if  a  forfeiture  is  to  result 
from  the  neglect,  of  the  party  entitled  to  notice,  to  do  some 
act  to  which  the  notice  relates.  Thus,  a  notice,  the  phrase- 
ology of  which  is  not  as  clear  as  the  language  of  the  statute, 
is  insufficient.^^  And  it  may  be  generally  stated  that  if  a 
notice  required  by  statute  to  be  sent  insured  under  a  life 
risk  before  the  policy  can  be  forfeited  for  nonpayment  of 
premiums  is  insufficient,  because  of  nonconformity  to  the 
statutory  requirements,  it  will  not  enable  the  company  to 


*''  Sande  v.  Groves,  58  N.  Y.  94;  Fltzpatrick  v.  Mutual  B.  etc.  Soc, 
2")  La.  Ann.  443. 
'-'  United  States  Mut.  Ace.  Assn.  v,  Mueller,  151  111.  254;  37  N.  E. 

Rep.  882. 

M  Frey  v.  Mutual  F,  Ins.  Co.,  43  U.  C.  Q.  B.  102. 

'^  Hollister  v.  Quincy  Mut.  Ins.  Co.,  118  Mass.  478. 

•'  Buckley  v.  Columbia  Ins.  Co.,  83  Ta.  St.  298. 

^  "Many  ignorant  and  unlearned  people  seek  to  avail  themselves  oH 
the  advantages  proposed  by  these  companies.  The  statute  is  designed 
for  the  protection  of  all  classes,  and  the  language  it  prescribes  for 
notice  is  intelliarible  to  all.  To  say  that  in  a  declared  event  'a  policy 
will  become  forfeited  and  void'  conveys  a  meaning  easily  to  be  com- 
pi-ehended.  To  refer  to  a  policy  and  conditions,  and  say  that  'mem- 
bers neglecting  so  to  pay  are  carrying  their  own  risk.'  is  quite  an- 
other thing,  and  while  it  may  be  comprehensible  to  those  versed  in 
the  language  of  insurers  and  accustomed  to  their  pliraseology.  it  i8 
not  the  language  of  the  statute,  and  does  not  embody  the  notice 
which  the  statute  requires":  Per  Danforth,  .!..  in  Phelan  v.  North- 
western M.  L.  Ins.  Co.,  113  N.  Y.  147;  20  N.  E.  Rep.  827. 
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claim  a  forfeiture.^*  And  in  serving  a  notice  care  should 
be  taken  that  it  be  done  in  conformity  with  the  special 
law  of  the  notice  which  prescribes  the  form  and  manner 
in  which  it  is  to  be  given.^^  It  is  held  that  the  foi-m  pre- 
scribed by  statute  must  be  followed,  and  that  a  notice  the 
phraseology  of  which  is  not  as  clear  as  the  language  of  the 
statute  is  insufficient.^'^  Under  the  laws  of  Iowa  a  notice 
of  the  nonpayment  of  premium  will  not  terminate  the  lia- 
l>ility  of  the  insurer,  unless  it  states  "that  unless  payment  is 
made  within  thirty  days  the  policy  will  be  suspended."  A  no- 
tice that  the  sum  unpaid  must  reach  the  office  not  later  than 
the  date  thereof  does  not  comply  with  the  statute.^^  If  the 
statute  provides  specifically  that  the  notice  shall  state,  among 
other  things,  that  "such  policy  and  all  payments  thereon  will 
become  forfeited  and  void"  for  nonpayment  of  the  premium, 
a  notice  is  insufficient  which  fails  to  so  state.^^  So  also  is  a  no- 
tice insufficient  where  it  does  not  state,  as  required,  that  "if 
not  paid  the  policy  and  all  payments  thereon  will  become  for- 

"  Griesemer  v.  Mutual  L.  Ins.  Co.  (Wash.  1895),  38  Pac,  Rep.  1031; 
Laws  N.  Y.  1877,  c.  321. 

"  Siebert  v.  Chosen  Friends,  23  Mo.  App.  272,  per  the  court. 

""  Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.,  113  N.  Y.  147:  20  N.  E. 
Rep.  827.  But  see  Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.,  42  Huir 
(N.  Y.),  419. 

'^'  Marden  v.  Hotel  Owners'  Ins.  Co.,  85  Iowa,  584;  39  Am.  St.  Rep. 
31 G. 

'•'  Merryman  v.  Keystone  Mut.  B.  Assn.,  63  Hun  (N.  Y.),  fi.35;  44  N. 
Y.  St.  Rep.  797;  18  N.  Y.  Supp.  305.  In  this  case  the  court  said,  per 
Macomber,  J.:  "The  notice  which  is  now  relied  upon  to  work  a  most 
unconscionable  forfeiture  does  not  conform  to  this  statutory  require- 
ment  It  failed:  1.  To  notify  the    insured    that   all    payments 

made  thereon  would  become  forfeited;  and  2.  It  failed  to  notify  the 
assured  that  the  policy  would  be  void.  Having  regard  for  the  intel- 
ligence and  lechnifal  knowledge  of  the  class  of  persons  to  whom  snch 
insurance  is  most  attractive,  we  are  unable  to  say  that  the  no- 
tice, as  actually  served,  conveyed  any  such  idea  to  the  assured.  TVe 
content  ourselves  by  holding  that  it  did  not  necessarily  convoy  snch 
idea,  and  that  the  assured  might,  and  probably  did,  understand  fvm.? 
its  language  that  before  he  could  be  actually  deprived  of  the  benefit 
of  the  policy  some  step  would  be  necessary  to  be  taken  by  the  com- 
pany, and  that  such  action  might,  and  probably  would,  involve  the 
repayment  to  him  of  the  prpiniums  and  mortuary  assessments  al- 
ready disbursed  by  him." 
JovcE,  Vol.  II.— 88 
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felted  and  void,"  although  the  notice  given  specifies  that  it 
will  be  necessary  to  pay  the  premiums  on  or  before  the  speci- 
fied date  as  stipulated,  and  that  "this  notice  is  given  to  meet 
the  requirement  of  the"  statute.^^ 

§   1330.      Authorities     Holding-    Notice    Suflficient. — It 

is  held  that  a  notice  may  be  sufiicient  although  it  shows  the  as- 
sessment to  have  been  levied  by  the  society,  instead  of  the 
board  of  directors.^^  And  where  the  provisions  of  the  con- 
stitution relating  to  the  time  of  sending  notice  are  merely  di- 
rectory, notice  need  not  be  sent  on  the  exact  day;  as  in  case 
the  provision  is  that  notice  shall  be  sent  not  later  than  the 
eighth  day  of  the  month,  and  it  is  sent  on  the  twelfth.^^  So 
it  is  held  that  the  fact  that  the  notice  is  merely  technically  de- 
fective in  form  is  immaterial,  provided  the  member  actually 
receives  notice,  as  in  case  where  it  has  only  a  fac  simile  of  the 
seal  of  the  lodge  thereon.^^     And  if  the  form  of  notice  is  not 

»»  McDougal  V.  Provident  Sav.  L.  Assur.  Soc.  of  New  York,  64  Hud 
(N.  Y.),  515;  19  N.  Y.  Supp.  481;  Elmer  v.  Mutual  B.  L.  Assn.  of  Ameri- 
ca, 64  Hun  (N.  Y.),  639;  19  N.  Y.  Supp.  289. 

»»  Williams  v.  German  Mut.  etc.  See,  68  111.  289. 

"  Benedict  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn.  471;  51  N.  W. 
Rep.  371;  21  Ins.  L.  J.  438.  Tlie  constitution  in  this  case  provided 
that  "written  notices  of  assessments  shall  be  made  and  sent  by  the 
financier  not  later  than  the  eighth  day  of  the  month  in  which  the 
notice  was  issued  by  the  grand  recorder."  The  court  said  in  refer- 
ence to  this  provision:  "It  is  contended  on  the  part  of  the  plaintiff 
that  the  provisions  of  the  constitution  as  to  the  times  for  malcing 
a>ssessments  and  sending  notices  thereof  must  be  construed,  and  effect 
■be  given  to  them  exactly  according  to  their  terms;  in  other  words, 
that  a  notice  is  ineffectual  to  impose  upon  a  member  the  duty  to  pay 
an  assessment,  a  neglect  of  wliich  duty  may  result  in  a  forfeiture  of 
his  rights,  unless  the  notice  be  given  on  or  before  the  eighth  day  of 
the  month;  and  further,  that  the  requirement  of  the  constitution  is 
not  complied  with  if  notice  is  given  only  by  mail.  As  to  the  time 
-within  which  notices  are  to  be  sent,  the  express  provision  of  the  con- 
stitution must  be  deemed  to  be  only  directory,  and  not  a  limitation 
upon  the  right  and  duty  to  notify  members  of  assessments  made,  or 
accordance  with  the  plaintiff's  contention  would  be  plainly  opposed 
to,  and  would  often  defeat,  one  of  the  principal  purposes  of  the  or- 
ganization, and  would  be  unsupported  by  any  apparent  reason,  save 
the  bare  language  of  the  constitution  above  recited." 

«'  Karcher  v.  Supreme  Lodge.  137  Mass.  368.  "The  plaintiff  here 
objects  that    this  notice  was    invalid,  because  it   contained    only  a 
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prescribed,  mere  informalities,  such  as  signing  the  notice  and 
want  of  address  to  tlie  member  on  the  notice,  do  not  make  it 
insufficient  where  it  is  actually  received  by  the  member  in  an 
envelope  properly  addressed  to  him,  and  the  notice  is  other- 
wise valid.^^  So  if  it  appears  that  the  member  entitled  to  no- 
tice had  actual  knowledge  that  the  assessment  had  been  made, 
and  had  stated  that  he  intended  to  pay  it,  there  is  a  question 
for  tlie  jury  whethea*  he  had  notice.^"*  So  it  is  decided  that 
the  notice  is  sufficient  although  it  fails  to  specify  the  amount 
due  on  each  note;^^  so  also  though  it  be  mailed  by  another 
than  the  officer  designated  to  give  the  notice."*^  And  actual 
notice  by  a  receiver  has  been  held  sufficient.®'^  So  if  the  no- 
tice specify  only  the  rate  per  cent,  it  is  declared  sufficient.*'* 

§  1331.  To  Whom  Notice  Should  be  Given. — Where  no- 
tice as  to  premiums  and  assessments  is  required,  it  should  be 
given  to  the  assured  or  the  member,  but  if  another,  as  in  case  of 
an  assignee  for  value  who  has,  with  the  company's  consent,  as- 
sumed the  obligation  to  pay,  or  has  become  a  member,  and  is 
consequently  liable,  such  party  should  be  notified.®'*  But  no- 
tice need  not  be  given  to   a  voluntary  assignee,  he    being  a 

printed  fac  simile  of  the  seal  of  the  lodge,  and  the  constitution  of  the 
defendant  required  that  it  be  under  the  seal  of  the  lodge.  The  pro- 
visions of  the  constitution  are  not  fully  set  out,  and  we  are,  there- 
fore, unable  to  determine  whether  by  the  constitution  the  presence  of 
the  seal  is  made  anything  more  than  a  matter  of  form,  or  whetlier 
by  the  true  construction  of  the  constitution  a  printed  fac  simile  of  the 
seal  is  not  what  was  intended.  There  is  no  evidence  that  Karcher 
was  misled  by  tlie  notice,  or  that  it  was  not  in  all  respects  as  effect- 
ual in  giving  him  information  as  if  it  had  contained  an  actual  im- 
pression of  the  seal  of  the  lodge.  So  far  as  appears,  this  defect  in 
the  notice,  if  it  was  a  defect,  was  immaterial,"  per  Field.  J. 

"'  Hansen  v.  Supreme  Lodge  K.  of  H.,  140  111.  301;  29  N.  R.  Rep. 
1121. 

"  Siebert  v.  Chosen  Friends,  23  Mo.  App.  268. 

«  Atlantic  Mut.  F.  Ins.  Co.  v.  Sanders.  36  N.  H.  2-52. 

«»  Payne  v.  Mutual  Relief  Soc,  17  Abb.  N.  C.  (N.  Y.)  53:  0  N.  Y.  St. 
Eep.  365. 

"  Cooper  V.  Shaver.  41  Barb.  (N.  Y.)  151. 

"«  Bangs  V.  Ducklnsfield,  18  N.  Y.  .502. 

•°  Examine  Brannln  v.  Morcer  Co.  Mnt.  Ins.  Co..  28  N.  .T.  L.  (4 
Dutch.)  92.  See  preceding  chapter  as  to  who  are  liable  to  assess- 
ments, etc. 
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stranger  to  tlie  contractJ^  IsTotice  of  premiums  due  may  be 
given  to  the  husband  where  he  has  taken  out  a  policy  on  his 
life  for  his  wife's  benefit;  '^^  and  though  the  by-laws  require 
that  the  society  shall  notify  its  members  through  its  local 
agents  or  subordinate  lodges,  it  would  be  unreasonable  and  un- 
just to  hold  mere  constructive  notice  to  such  local  agents  suf- 
ficient; they  must  be  notified,  and  in  time  notify  the  mem- 
bers.'^^ 

§  1332.  Cases  Holding  that  Usage  to  Send  Notice 
Necessitates  Giving  Notice.— If  a  life  insurance  company 
has  been  in  the  practice  of  notifying  the  insured  of  the  time 
when  the  premium  will  fall  due,  and  of  the  amount,  and  the 
custom  has  been  so  unifonn  and  so  reasonably  long  in  contin- 
uance as  to  induce  the  insured  to  believe  that  a  clause  for  for- 
feiture for  nonpayment  will  not  be  insisted  on,  but  that  the 
notice  will  precede  the  insistence  upon  the  forfeiture,  and  the 
insm-ed  is  in  consequence  put  off  his  guard,  such  notice  must 
be  given,  and  if  not  given  no  advantage  can  be  taken  of  any 
default  in  payment  whicli  it  has  thus  encouraged,  for  the  in- 
sured is  entitled  to  expect  the  customary  notification;  and  to 
mislead  the  insured  by  not  giving  such  notice,  and  then  insist 
upon  a  strict  compliance  with  the  conditions  of  forfeiture, 
constitutes,  under  such  circumstances,  a  fraud  upon  the  as- 
sured which  the  courts  have  refused  in  numerous  cases  to 
countenance.'^^     So  it  is  held  that  it  is  a  question  for  the  jury 

'"  LycomiDg  F.  Ins,  Co.  v.  Storrs,  97  Pa,  St.  354. 

"  Whitehead  v.  N,  Y.  L.  Ins.  Co.,  102  N.  Y.  143. 

"  Coyle  V.  Kentucky  Grangers'  Mut.  B.  Soc.  (Ky.),  2  S.  W.  Rep.  676. 

»  Holme  V,  Philadelphia  L.  Ins.  Co.,  61  Pa.  St  107;  100  Am.  Dec, 
621;  Insurance  Co,  v.  McCain,  96  U,  S.  S4;  Attorney  General  v.  Con- 
tinental L.  Ins.  Co.,  33  Hun  (N.  Y.),  138;  Seamans  v.  Northwestern 
IMut.  L.  Co.,  3  Fed.  Rep.  325;  Mayer  v.  Mutual  L.  Ins.  Co.,  3S  Iowa, 
304;  18  Am.  Rep.  34;  Insurance  Co.  v,  Wolff.  98  IT.  S.  326;  Union  Cent. 
L.  Ins.  Co.  V.  Pottker,  33  Ohio  St.  459;  31  Am.  Rep.  555;  Thompson  v. 
Insurance  Co.,  52  Mo.  469;  New  York  L.  Ins.  Co.  v.  Eggleston,  96  U.  S. 
572:  Insurance  Co.  v.  Sefton,  53  Ind.  3S0;  Insurance  Co.  v.  Pierce,  75 
111.  426;  Brooklyn  L.  Ins.  Co.  v.  Bledstone,  25  Ala.  538;  Illinois  Ins. 
Co.  V.  Stanton.' .57  111.  351;  Sullivan  v.  Industrial  B.  Assn.,  73  Hun 
(X.  Y.),  319:  26  N.  Y.  Supp.  186:  Grant  v.  Alabama  Gold  L.  Ins.  Co., 
76  Ga,  575;  Meyer  v.  Knickerbocker  Ins.  Co.,  51  How.  Pr.  (N.  Y.) 
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whether  there  has  been  a  forfeiture  where  it  has  been  the  cus- 
tom of  the  company  to  give  three  notices,  one  at  the  time  of  the 
assessment,  one  thirty,  and  one  sixty  days  thereafter,  and  but 
one  notice  is  given,  the  assured  having  promised  shortly 
thereafter  to  fix  the  matter  up,  and  having  subsequently  cor- 
responded with  the  company  and  made  another  like  promise 
after  a  small  loss  had  accrued.'''*  Again,  where  the  assured 
had  been  accustomed  to  receive  notice  of  the  time  when  pre- 
miums fell  due,  and  he  changed  his  residence  and  notified  de- 
fendant's agent  of  the  fact,  but  notice  of  the  next  premium 
falling  due  was  sent  to  his  former  residence,  and  consequently 
he  failed  to  pay  the  premium  on  the  day,  it  was  held  in  an 
action  on  the  policy  that  the  defendants  were  bound  by  their 
custom  to  give  notice,  and  could  not  set  up  such  nonpayment 
where  no  notice  had  been  given  as  a  forfeiture  of  the  policy.'^''' 
So  if  the  uniform  custom  of  the  insurance  company  has  been  to 
give  notice  of  the  time  when  the  premiums  fall  due,  and  to  col- 
lect the  same  at  the  residence  of  the  policy-holder  through  a 
local  agent  residing  in  his  neighborhood,  this  mode  of  collec- 
tion cannot  be  discontinued  and  payment  required  at  the  com- 
pany's office  without  notice  to  the  insured ;'^^  and  it  is  held  in 
other  cases  that  a  continued  custom  to  give  notice  cannot  be 
discontinued  without  notice,'^^  and  that  a  payment  within  a 
reasonable  time  after  the  premium  becomes  due  is  sufficient 
where  the  custom  has  been  to  send  notice  and  none  is  givenJ^ 
And  it  is  held  that  the  society  is  bound  by  a  long-continued 
custom  as  to  the  manner  of  giving  notice,  although  the  by-law 

263;  Bradwell  v.  Insurance  Co.,  75  N.  C.  8;  Dillebar  v.  Knickerbocker 
L.  Ins.  Co.,  76  N.  Y.  567;  7  Daly  (N.  Y.),  540;  Hanley  v.  Life  Assn., 
69  Mo.  380;  Lewis  v.  rhoenix  Ins.  Co.,  44  Conn.  72. 

'*  Elmondorph  v.  Citizens'  Mut.  Ins.  Co.,  91  Mich.  36;  51  N.  W.  Rep. 
926. 

■•'  Mayer  v.  Mutual  L.  Ins.  Co.,  38  Iowa,  304;  18  Am.  Rep.  34. 

"  Union  Cent.  L.  Ins.  Co.  v.  Pottker,  33  Ohio  St.  459;  31  Am.  Rep. 
555. 

"  Meyer  v.  Knickerbocker  Ins.  Co.,  51  How.  Pr.  (N.  Y.)  263;  73  N. 
Y.  516;  29  Am.  Rep.  200;  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  30; 
Mniilmttan  L.  Ins.  Co.  v.  Smith.  44  Ohio  St.  1.56. 

"  Grant  v.  Alabama  Gold  L.  Ins.  Co..  76  Ga.  575. 
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provides  for  a  special  mode  of  giving  notice,''^  and  a  uniforni 
custom  of  the  company  to  give  notices  of  assessments  and  to 
collect  the  same  through  a  resident  agent  cannot  be  discontin- 
ued without  notice.^^ 


§   1333.      Authorities   Holding-  the  Conti'ary  Doctrine. 

Opposed,  however,  to  "these  decisions  are  those  of  several  courts 
'::7herein  the  contrary  doctrine  is  held;  thus,  it  is  decided  that  if 
the  custom  to  send  notice  that  dues  are  payable  is  merely  vol- 
untary on  the  part  of  the  insurer,  failure  to  give  noticte  does 
not  waive  a  condition  as  to  forfeiture  for  nonpayment  thereof 
on  the  specified  day,^^  also  that  such  custom  is  a  mere  matter 
of  indulgence,  and  the  insured  may  not  legally  insist  upon  its 
continuance.^^     And  it  is  held  that  the  fact  that  the  exact 

"  Giintlier  v.  New  Orleans  Cotton  Exch.  Mut.  Aid  Assn.,  40  La. 
Ann.  776;  5  S.  Rep.  65. 

"  White  V.  Connecticut  Ins.  Co.,  120  Mass.  330;  Insurance  Co.  v. 
Bernard,  33  Ohio  St.  459. 

•^  "The  claim  that  there  was  a  waiver  of  the  conditions  of  the  pol- 
icy is  based  on  the  following  propositions:  1.  That  fifteen  days  be- 
fore the  annual  dues  were  payable,  according  to  the  terms  of  the 
policy,  the  defendant  caused  a  notice  to  be  sent  to  the  assured,  re- 
minding her  of  the  day  when  such  dues  became  payable.  Conceding 
that  this  had  been  the  custom  of  the  defendant,  it  was  a  voluntary 
act  on  its  part,  and  was  not  required  by  the  terms  of  the  policy.  The 
obligation  to  pay  the  annual  dues  on  a  named  day  was  as  positive 
as  if  the  assured  had  given  her  promissory  note  to  that  effect.  Tho 
fact  that  the  defendant  voluntarily  sent  snch  notice  to  the  persons 
insured,  and  that  in  this  instance  it  was,  as  is  claimed,  negligent  in 
sending  the  notice  to  the  proper  place,  cannot  amount  to  a  waiver  of 
the  condition  of  the  policy."  per  Seevers.  J.;  Mandego  v.  Centennial 
Mut.  L.  Ins.  Assn.,  64  Iowa,  134;  17  N.  W.  Rep.  656;  19  Ins.  L.  J.  660; 
New  York  L.  Ins.  Co.  v.  Statham,  93  U.  S.  24. 

"  "In  order  to  make  the  contention  good,  it  must  be  shown  that 
there  was  an  obligation  on  the  part  of  the  company  to  give  the  no- 
tice, and  that  the  giving  of  such  notice  was  a  condition  precedent  to 
the  right  of  the  company  to  receive  the  interest  on  the  premium  note, 
according  to  the  contract  of  insurance.  But,  as  we  have  seen,  this  ob- 
ligation is  not  created  by  the  charter  or  by-laws  of  the  company,  and 
we  think  it  clear  that  there  is  nothing  in  the  habit  or  usage  relied 
on  that  could  impose  such  duty  upon  the  company,  with  such  conse- 
quence of  failure  to  perform  it  as  that  contended  for  by  the  ap- 
pellee": Mutual  F.  Ins.  Co.  v.  Miller.  58  Ind.  463.  per  Alvey.  J.  "The 
reason  why  the  insurance  company  gives  notice  to  its  members  of 
the  time  of  payment  of  premiums  is  to  aid  their  memory  and  to  stim- 
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times  and  amounts  of  payments  is  known  to  the  assured  will 
permit  a  discontinuance  of  a  custom  to  send  notice,  without 
notifjang  tlie  insured  of  the  change;  ^^  and  that  evidence  that 
the  company  has  been  in  the  habit  of  notifying  the  insured 
when  his  premiums  are  due,  but  has  neglected  to  do  so  in 
the  particular  instance  in  question,  is  inadmissible,  unless  it  be 
shown  that  the  notice  was  purposely  omitted  with  the  design 
to  work  a  forfeiture.^*  And  the  failure  to  give  the  custom- 
ary notice  as  to  the  payment  of  annual  interest  on  premium 
notes  does  not  excuse  default  in  payment  of  the  same  when 
due,  while  the  policy  j)rovides  for  forfeiture  on  such  default.^^ 

§  1334.  Same  Subject — Conclusion. — The  better  opin- 
ion would  seem  to  be  that  evidenced  by  the  cases  which  hold 
that  a  usage  which  is  uniform  and  reasonably  long-continued, 
whereby  the  insured  has  been  induced  to  believe  that  the  rule 
as  to  forfeiture  will  not  be  strictly  insisted  on,  but  that  the  com- 
pany will  continue  its  custom  to  give  notice  as  to  the  times 
when  the  premium  will  become  due,  or  notify  the  insured  of 
the  discontinuance  of  such  custom.  This  rule  is  but  fair  and 
just  to  all  parties,  and  to  hold  that  evidence  is  inadmissible  of 
such  a  custom  between  the  parties  is  to  reject  evidence  show- 
ing any  subsequent  modification  by  the  parties  of  the  con- 
tract, as  well  as  evidence  of  waiver;  but  it  is  without  doubt 
competent  for  the  parties  to  modify  subsequently  the  terms  of 

ulate  them  to  prompt  payment.  The  company  is  under  no  obligation 
to  give  such  notice,  and  assumes  no  responsibility  by  giving  it.  The 
duty  of  tlie  assured  to  pay  at  the  day  is  the  same,  whether  notice  be 
given  or  not":  Thompson  v.  Insurance  Co.,  104  U.  S.  252,  per  Brad- 
ley. J.  "It  is  contended  that  the  failure  of  the  defendant  company 
to  send  the  customary  notice  excused  the  plaintiff's  default.  By  the 
terms  of  the  contract  it  was  certainly  the  duty  of  tlie  assured  to  pay 
on  the  day  stipulated,  whether  he  received  notice  or  not;  he  knew,  or 
vrns  bound  to  know,  the  several  dates  at  which  the  premiums  were 
due,  and  his  neglect  to  pay  was  at  his  own  peril;  the  company  was 
ui'der  no  obligation  to  give  the  notice":  Smith  v.  National  L.  Ins.  Co.. 
103  ra.  St.  177,  per  Clark,  J. 

*'  Thompson  v.  Insurance  Co..  104  IT.  S.  252. 

"  Grand  L.  Ins.  Co.  etc.  Co.  v.  New  York  Mut.  L.  Ins.  Co.,  97  Pa. 
St.  15. 

"  Webb  V.  Baltimore  Co.  Mut.  F.  Ins.  Co.,  63  Md.  213. 
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their  contract,  or  for  either  party  to  waive  a  provision  in  the 
contract  whicli  is  for  his  beneiit.^^ 

§   1335.     Personal  Notice — Whether    Notice   Must  be 
Actually    Received. — Unless   there  ia  some    requirement  to 
the  conti-arj,  a  personal  notice  is  sufficient,  and  where  notice  is 
required  and  no  mode  is  provided,  a  personal  notice  is  neces- 
saiy,    unless    the    same    pnrpose     may  be    otherwise    accom- 
plished.^^    And  if  a  notice  is  relied  on,  it  must  be  shown  to 
have  been  actually  received,  unless  the  contract  stipulates  oth- 
.erwise,^^  or  unless  the  statute  provides  that  properly  mailing 
•.is  sufficient.^^     And  personal  notice  is  insufficient  if  the  by- 
laws prescribe  some  other  mode.^*^     So  actual  notice  by  the  re- 
ceiver before  bringing  action  may  be  sufficient,  although  notice 
hj  publication  is  required.^^   But  the  question  whether  the  no- 
tice, when  required  to  be  given,  must  be  actually  received  by 
the  party  to  whom  it  should  be  given,  must  depend  upon  the 
provisions,  statutory  or  otherwise,  concerning    giving  notice. 
Thus,  if  the  charter,  articles  of  associations,  or  by-laws,  or,  in 
brief,  the  contract  provides  that  the  mode  of  transmission  shall 
be  by  mail,  actual  receipt  of  the  notice  need  not  be  proven;  it  is 
sufficient  that  the  same  is  properly  addressed  and  mailed  in  such 
a  manner  that  it  would  ordinarily  be  received  in  due  course  of 
mail.^^     So  notice  of  an  assessment  need  not  be  received  by 

•*  See  c.  xxxiv,  herein,  on  waiver  and  estoppel.  But  as  to  waiver 
of  statutory  notice,  see  sec.  1324,  herein. 

"  Wachtel  v.  Widows  &  Orphans'  Soc,  84  N.  Y.  28;  York  Co.  Mut. 
Ills.  Co.  V.  Kuig-ht,  48  Me.  75;  Schmidt  v.  German  Mut.  Ins.  Co.  of 
Irdiana,  4  Ind.  App.  340;  30  N.  E.  Kep.  939;  Jones  v.  Sisson,  6  Gray 
<Mass.),  288. 

**  So  held  in  Merriraan  v.  Keystone  Mut.  B.  Assn.,  138  N.  Y.  110* 
44  N.  Y.  St.  Rep.  797;  ni  N.  Y.  St.  Rep.  66-5;  63  Hun  (N.  Y.),  635. 

'«  See  sec.  1324,  c,  note  N.  Y.  St.  Rep.  Stats.,  and  note  35,  under  see. 
1326.  herein. 

«>  Northampton  Livestocli  Ins.  Co.  v.  Stewart.  39  N.  J.  L.  486;  Sands 
V.  Shoemalver.  4  Abb.  App.  Dec.  (N.  Y.)  149:  2  Keyes  (N.  Y.),  271.  But 
see  Cooper  v.  Shaver.  41  Barb.  (N.  Y.I  151. 

»»  Cooper  V.  Shaver.  41  Barb.  (N.  Y.)  151. 

•*  Greeley  v.  Iowa  State  Ins.  Co..  50  Iowa,  86;  Lothrop  v.  Green- 
field etc.  Ins.  Co..  2  Allen  (Mass.).  82;  Yoe  v.  Harvard  etc.  B.  Assn., 
€3  Md.  86;  Weekly  v.  Northwestern  B.  &  Mut.  Aid.  Assn..  19  Bradw. 
<I11.)  327;  Esplein  v.  Mutual  Aid  Assn.,  28  La.  Ann.  938;  Union  Mut. 
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assured  before  forfeiture  can  be  declared,  where  the  by-law 
provides  for  forfeiture  within  a  specified  time  after  mailing  no- 
tice to  the  member's  address,^^  and  if  it  be  expressly  or  impli- 
edly stipulated  that  notice  shall  be  given  by  a  deposit  of  the 
same  in  the  postoffice  in  a  certain  city,  addressed  to  the  address 
left  in  writing  at  the  association's  office,  it  is  sufficient  notice 
if  such  rule  is  complied  with,  even  though  it  is  never  received.^* 
And  the  notice  is  sufficient  if  mailed  to  the  assured  at  his  last 
known  address  where  the  contract  provides  for  such  mode  of 
transmission.  The  fact  that  the  party  has  changed  his  address 
does  not  affect  the  sufficiency  of  the  notification  where  such 
change  is  unknown  to  the  society.^^  But  if  the  charter  re- 
quires that  members  shall  be  notified  of  assessments  by  circular 
or  verbally,  and  that  if  they  do  not  pay  within  a  fixed  time  they 
will  forfeit  protection  through  their  policy,  such  personal 
liability  cannot  attach  from  merely  mailing  the  notice,  but  it 
must  be  actually  received.^^  So  in  Illinois  mere  proof  of  the 
mailing  to  the  member's  last  address  of  notice  of  assessments, 
without  proof  that  it  was  or  could  have  been  received  by  him 
within  the  specified  time  before  actual  payment,  is  insufficient 
to  sustain  a  forfeiture.^'^  And  generally,  in  the  absence  of 
some  provision  to  the  contrary,  notice  when  required  to  be 
given  must  be  shown  to  have  been  actually  received.^^  Thus, 
if  the  by-laws  provide  that  notice  shall  be  given,  notice  by  mail 
directed  to  the  insured  without  proof  of  the  actual  receipt  of 
the  same  is  insufficient,'^^  and  if  the  articles  of  association  pro- 
vide for  payment  within  a  specified  time  "after  receiving  no- 

Acc.  Assn.  V.  Miller,  26  111.  App.  230;  Borgraefe  v.  Supreme  Lodge 
K.  &  L.  of  H.,  22  Mo.  App.  127. 

"="  See  Survick  v.  Valley  Mut.  L.  Assn.  (Va.  1895),  23  S.  E.  Rep.  223. 

"  Epstein  v.  Mutual  Aid  Assn.,  28  La.  Ann.  938. 

*=^  Lothrop  V.  Greenfield  etc.  Ins.  Co..  2  Allen  (Mass.),  82. 

"  Ca.stuer  v.  Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  273. 

"  Nortliwestem  Travelins:  Men's  Assn.  v.  Schauss,  148  111.  304;  51 
111.  App.  78;  35  N.  E.  Rep.  747. 

»'  McCorlde  v.  Texas  B.  Assn.,  71  Tex.  149;  8  S.  W.  Rep.  516;  Pro- 
tective L.  Ins.  Co.  V.  Falmer.  81  111.  88;  Schmidt  v.  German  Mu-t.  Ins. 
Co.  of  Indiana.  4  Ind.  App.  340;  30  N.  E.  Rep.  939;  Gunther  v.  New 
Orleans  Cotton  Exch.  Mut.  Aid  Assn..  40  La.  Ann.  776;  5  S.  Rop.  65. 

"  McCorkle  v.  Texas  B.  Assn.,  71  Tex.  149;  8  S.  W.  Rep.  516. 
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tice,"  actual  notice  must  be  sliown  to  have  been  received,  even 
though  the  by-laws  provide  for  notice  by  publication.^*'*^  If 
assessments  are  required  to  be  paid  within  a  specified  time  from 
"date"  of  the  notice,  this  means  the  date  when  it  is  or  should 
be  received.^*'^  Again,  if  the  notice  is  mailed  to  an  unauthor- 
ized address,  the  company  assumes  the  risk  of  delivery,  even 
though  prior  notices  sent  to  the  same  addi-ess  had  been  re- 
ceived. •^*'^  The  question  whether  a  notice  has  been  received  is 
for  the  jury,^*'^  esi^ecially  so  in  case  the  evidence  is  uncertain 
as  to  how  the  notice  was  addressed,  and  whether  it  was  mailed, 
and  it  does  not  appear  that  it  was  delivered  or  that  the  member 
was  on  the  list  from  which  the  notices  were  made  out.^^* 

§  1336.  Service  by  Mail. — Service  of  notice  by  mail 
may  be  sufficient  under  the  terms  of  the  contract,^ *'^  and  the 
statute  may  provide  for  service  of  notice  by  registered  letter 
addressed  to  the  assured  at  his  postoffice  address  named  in  or 
on  the  policy,^*'*^  in  which  case  the  service  is  complete  when 
the  letter  is  mailed;  ^^"^  and  notice  of  an  assessment  may  be 
mailed  the  day  before  its  date.^^*  If  notice  is  sent  by  mail,  it 
is  obligatory  upon  the  sender  to  comply  with  all  the  prerequis- 
ites necessary  to  enable  it  to  reach  the  other  party  in  due  course 
of  mail ;  that  is,  it  must  be  properly  addressed  and  mailed,  post- 
age prepaid,  and  the  company  must  show  these  facts  affirma- 

*»»  Schmidt  v.  German  Mut.  Ins.  Co.  of  Indiana,  4  Ind.  App.  340;  30 
N.  E.  Eep.  939. 

"'  United  States  Mut.  Ace.  Assn.  v.  Mueller,  151  111.  254;  37  N.  B. 
Rrp.  882. 

>"=  Carter  v.  Brooklyn  L.  Ins.  Co.,  110  N.  Y.  15;  17  N.  E.  Rep.  396. 

"'  McCorkle  v.  Texas  B.  Assn.,  71  Tex.  149;  Jackson  v.  Northwest- 
ern Mut.  Relief  Assn.,  78  Wis.  463;  47  N.  W.  Rep.  733. 

"*  .Taekson  v.  Northwestern  Mut.  Relief  Assn.,  78  Wis.  463;  47  N. 
W.  Rep.  733. 

'"=  Lothrop  V.  Greenfield  Stock  Mut.  Ins.  Co.,  2  Allen  (Mass.).  82; 
Epstein  v.  Mutual  Aid  Assn.,  28  La.  Ann.  938;  Zeigler  v.  Mutual  Aid 
&  B.  L.  Ins.  Co.,  1  McGl.  (La.)  284,  and  cases  under  last  section. 

'•"  Laws  Iowa,  1880.  c.  210,  sec.  2;  MeClain's  Code,  p.  290.  See  sec. 
1324  N.  Y.  Stats.;  and  note  35  under  sec.  1326,  herein. 

"'  Ross  y.  Hawkeye  Ins.  Co.,  83  Iowa.  586;  50  N.  W.  Rep.  47;  Mc- 
Kenna  v.  State  Ins.  Co.,  73  Iowa.  453;  35  N.  W.  Rep.  519. 

'"^  Van  Frank  v.  United  States  M.  B.  Assn.,  158  111.  560;  41  N.  E. 
Rep.  1005. 
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tively,  both  in  pleading  and  evidence;  ^^^  for  the  burden  of 
proving  notice  of  assessments  is  upon  a  beneficial  associa- 
tion,^ ^^  and  upon  such  showing  the  presumption  attaches  that 
the  letter  was  received  in  the  regular  course  of  mail.^^^  A  no- 
tice is  not  mailed  if  it  is  merely  left  in  a  place  from  which  a 
mail  carrier  is  accustomed  to  take  letters  for  deposit  in  the 
mail.^^^  A  notice  may  be  addressed  to  the  residence  named 
in  the  policy  until  the  company  is  notified  of  the  change.^^* 
But  the  fact  of  finding  the  notice  among  the  policy  holder's  ef- 
fects seventeen  days  after  the  premium  was  due,  and  forty-seven 
days  after  its  date,  does  not  of  itself,  in  the  absence  of  other  evi- 
dence, prove  that  it  was  properly  addressed  and  mailed  as  re- 
quired by  the  statute,  especially  where  the  address  on  the  notice 
was  not  the  policy  holder's  last-known  address;  ^^'*  and  where 
the  mailing  was  only  proved  by  the  general  course  of  business 
of  the  company,  and  three  notices  for  three  members  of  the 
same  family,  all  of  whom  were  certificate  holders  in  the  com- 
pany, were  inclosed  in  one  envelope  and  received  by  one  of 
them,  it  was  found  that  the  notice  was  not  mailed,  and  the  court 
refused  to  disturb  such  finding.^ ^^  If  there  is  an  indorsement 
on  the  policy  that  the  first  premium  will  be  payable  on  a  speci- 
fied date,  assured  has  a  right  to  rely  thereon,  and  will  not  for- 

^'"  See  Haskins  v.  Kentucky  Grangers'  Mut.  B.  Soc,  7  Ky.  L.  Rep. 
371;  Lotbrop  v.  Greenfield  Stock  Mut.  Ins.  Co.,  2  Allen  (Mass.),  82. 

""  Shea  V.  Massachusetts  B.  Assn.,  160  Mass.  289;  39  Am.  St.  Rep. 
475. 

"'  Hastings  v.  Brooklyn  L.  Ins.  Co.,  44  N.  Y.  St.  Rep.  37;  17  N.  Y. 
Snpp.  333;  63  Hun  (N.  Y.).  624;  Benedict  v.  Grand  Lodge  A.  O.  U.  W., 
48  Minn.  471;  51  N.  W.  Rep.  371;  21  Ins.  L.  J.  438. 

"=  So  held  in  Molloy  v.  Supreme  Coun.  Cath.  B.  Assn.  (Iowa,  1895) 
61  N.  \V.  Rep.  928. 

"'  Lothrop  V.  Greenfield  Stock  Mut.  Ins.  Co..  2  Allen  (Mass.),  82. 
Statutory  notice  sent  to  joint  address:  If  a  policy  is  issued  to  hus- 
band and  wife  on  their  lives,  and  the  statutory  notice  Is  sent  ad- 
dressed to  them  jointly,  he  cannot  avail  himself  of  his  neglect  to  de- 
liver the  notice  to  his  wife,  and  so  claim  a  nonforfeiture  for  the  non- 
payment of  the  prominm  due:  Mullen  v.  Mutual  L.  Ins.  Co.  (Tex.  Civ. 
Arp.  189.5).  32  S.  W.  Rep.  911. 

"^  Phelan  v.  Northwestern  INIut.  L.  Ins.  Co.,  113  N.  Y.  147;  20  N.  E. 
Rep.  827. 

"•'•  Garretson  v.  Equitable  Mut.  L.  etc.  Assn.,  74  Iowa,  419;  38  N.  W. 
Rep.  127. 
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feit  liis  rights  under  the  policy  for  nonpayment  of  an  assess- 
ment mailed  to  him  before  such  specified  time,  even  though  it 
is  stipulated  in  the  policy  that  mailing  notice  of  an  assessment, 
postage  prepaid,  will  be  sufficient  notice,  and  that  payment 
must  be  made  within  one  calendar  month  thereafter.^ ^^ 

§  1337.  Notice  Wrongly  Addressed. — If  the  notice  of 
assessment  is  wrongly  addressed,  owing  to  the  collector's  mis- 
take, to  a  place  where  the  member  never  resided,  and  it  is  never 
received  by  him,  the  nonpayment  of  such  assessment  when  due 
does  not  operate  as  a  forfeiture  where  the  by-laws  require  no- 
tice to  be  mailed  or  left  at  the  member's  last-known  postoffice 
address  or  residence.' ^"^  If  notice  of  an  assessment  is  required 
by  the  constitution  to  be  mailed  to  the  ''last  address  as  shown" 
by  certain  books,  there  is  no  forfeiture  for  nonpayment  of  as- 
sessments where  the  notice  is  mailed  to  another  address."^ 

§  1338.  Notice  by  Publication.— If  notice  by  publi- 
cation is  required,  or  if  public  notice  by  advertisement  is  pro- 
vided for,  such  notice  must  be  given  in  the  mode  and  for  the 
time  prescribed,  in  order  to  establish  a  forfeiture  or  suspension 
or  to  maintain  a  suit  against  a  member  where  such  action  may 
be  had,'^^  and  if  public  notice  by  advertisement  is  specified, 
proof  of  personal  notice  is  insufficient.^ ^'^  So  in  case  the  stat- 
ute provides  that  the  directors  may  publish  notice  of  assess- 
ments in  such  manner  as  they  shall  see  fit,  or  as  the  by-laws  shall 
have  prescribed,  they  must  comply  with  the  mode  prescribed 
in  the  by-laws  for  publication  of  notices,  but  in  the  absence  of 
by-laws  on  the  subject  they  may  exercise  their  discretion,  and 
defects  in  the  notice  arising  from  noncompliance  wnth  the  by- 

""  Ball  V.  Northwestern  Mut.  Ace.  Assn.,  56  Minn.  414;  57  N.  W. 
r.ep.  1063. 

»'  Waterworth  v.  American  O.  of  D.,  164  Mass.  574;  42  N.  E.  Rep. 
100. 

"*  Molloy  v.  Supreme  Coun.  Cath.  B.  Assn.  (Iowa,  189."S),  61  N.  W. 

Rep.  928. 

"»  Northampton  etc.  Livestock  Ins.  Co.  v.  Stewart,  .39  N.  J.  L.  486; 
Fenrsylvania  Trainins  School  v.  Independent  Ins.  Co.,  127  Pa.  St. 
•    559;  Fitzpatrick  v.  Mutual  B.  L.  Ins.  Assn..  25  La.  Ann.  413. 

»*  Northampton  etc.  Livestock  Ins.  Co.  v.  Stewart,  39  X.  J.  L.  486. 
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laws  will  not  be  aided  by  a  personal  demand.^ ^^  A  require- 
ment in  the  charter  that  public  notice  be  given  when  adver- 
tising an  assessment  made,  means  notice  by  advertisement  in  a 
newspaper.^  ^^  And  if  the  by-laws  provide  that  payment  must 
be  made  in  a  specified  number  of  days  after  publication,  they 
must  be  so  made.^'"^  So  where  the  charter  provides  for  notice 
of  death  by  posting  notice  thereof  in  the  exchange,  and  for 
payment  within  a  specified  time  thereafter,  a  member  who  fails 
to  pay  an  assessment  of  which  notice  was  so  posted  forfeits  his 
ecrtificate.^^^  If  the  notice  is  required  to  be  published  five 
days,  payment  of  an  assessment  to  be  called  for  within  thirty 
days  thereafter,  and  the  time  of  publication  is  extended  by 
notice  to  eight  days,  payment  to  be  made  at  the  office  of  the 
company  within  thirty  days  thereafter,  the  notice  must  be  pub- 
lished the  full  eight  days,  and  no  forfeiture  can  be  declared  for 
nonpayment  prior  to  the  expiration  of  the  thirty  days  there- 
after; ^-^  and  if  the  by-laws  pro\dde  for  publication  of  notices 
of  assessments  on  premium  notes  in  three  newspapers  in  the 
county  where  the  company  is  organized  and  transacting  busi- 
ness, compliance  with  such  by-laws  must  be  proven  to  warrant  a 
recovery  of  an  assessment,  or  it  must  be  shown  that  it  was  not 
possible  to  comply  therewith  because  there  were  not  the  speci- 
fied number  of  newspapers  in  the  county.  A  proof  of  publi- 
lication  in  two  newspapers  "without  such  other  proof  is  insuffi- 
cient, nor  is  there  any  obligation  on  the  part  of  the  member  to 
show  that  there  were  three  newspapers.^  ^*^  But  the  fact  that 
the  by-laws  provide  for  notice  by  publication  in  one  or  more 
newspapers  does  not  preclude  the  necessity  for  actual  notice 
when  the  articles  of  association  provide  for  the  latter.^ ^'^ 

"'  Sands  y.  Sanders.  26  N.  Y.  239 

"^  Pennsylvania  Training  School  v.  Independent  INIiif.  F.  Ins.  Co., 
127  Pa.  St.  559;  25  Week.  Not.  Cas.  5.3;  IS  Atl.  Kep.  .392. 

'^  Aradeira  v.  Merchants'  etc.  B.  Soc,  10  Fed.  Pop.  749. 

"*  INTaffinnis'  Estate  v.  New  Orleans  Cotton  Exch.  and  Miit.  Aid 
Assn..  43  La.  Ann.  113fi;  10  S.  Rep.  ISO;  21  Ins.  L.  .1.  171. 

'■'  Fitzpatriek  v.  Mntnal  B.  L.  Ins.  Assn..  25  La.  Ann.  443. 

""  Sands  v.  Graves,  .5S  X.  Y.  94. 

"^  Schmidt  v.  German  Mut.  Ins.  Co.  of  Indiana,  4  lud.  App.  340;  30 
N.  E.  Rep.  939. 
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§  1339.  Computation  of  Time.'^— In  computing  tlie  tim^ 
within  which  the  days  allowed  for  payment  of  an  assessment 
begin  to  run,  regard  must  be  had  to  the  requirements  or  agree- 
ment concerning  notice.^^'"*  Thus,  if  the  statute  provides  that 
notice  may  be  transmitted  by  registered  letter,  the  time  lim- 
ited for  payment  begins  to  run  from  the  day  the  letter  is  prop- 
erly and  duly  mailed.^ ^^  In  the  computation  of  time  under 
the  J^ew  York  statute  as  to  notice  of  maturity  of  premiums,  the 
day  of  mailing  is  to  be  excluded,  and  a  notice  mailed  November 
2d,  stating  that  the  premium  will  be  due  December  2d,  does 
not  cover  the  thirty  days  required.^^^  If  the  by-laws  provide 
for  forfeiture  in  case  of  nonpayment  within  thirty  days  from 
the  date  of  the  assessment,  the  ''date"  means  the  time  when  it 
was  made  out  by  the  secretary  and  mailed  to  the  assured,  and 
it  is  no  excuse  that  the  notice  never  reached  the  assured  where 
it  is  properly  mailed  and  addressed.  This  case  distinguishes 
those  cases  wherein  time  is  to  be  computed  from  the  "date  of 
notice."^^^  Again,  it  is  held  that  sending  notice  when  re- 
quired under  the  by-laws  is  an  essential  part  of  the  notice  or 
assessment,  and  it  must,  therefore,  be  sent  within  a  reasonable 
time  after  its  date,  and  othei-wise  the  time  allowed  for  payment 
should  not  be  computed  from  such  date.^^^  On  a  line  with  this 
case  are  two  other  cases,  one  in  Kentucky  and  one  in  Minne- 
sota, where  the  constitution  of  the  society  provided  that  the 
assessment  should  be  paid  by  the  member  not  later  than  the 
twenty-eighth  day  of  the  month,  and  that  notices  of  assess- 
ments should  be  sent  not  later  than  the  eighth  day  of  the  month 
on  which  the  assessment  was  issued.  Although  this  provision 
of  the  constitution  was  construed  as  allowing  twenty  days  for 
payment  before  forfeiture  could  be  declared,  it  was  held  in  the 
first-named  state  that  it  was  suflScient  if  a  reasonable  time  was 


"'  See  sec.  170,  heroin. 

ijo  Weakly  v.  Northwestern  B.  etc.  Soc,  19  Bradw.  (111.)  C27. 

^'^  Ross  V.  Hawk  eye  Ins.  Co.,  83  Iowa,  586;  50  N.  W.  Rep.  47;  21  Ins. 
L.  J.  121. 

"'  Hicks  V.  National  L.  Ins.  Co.  (U.  S.  C.  C.  A.  1894),  60  Fed.  Rep. 
690;  Laws  N.  Y.  1877.  c.  321. 

"■=  Weakly  v.  Northwestern  B.  etc.  Soc.  19  Bradw.  fill.)  327. 

"'  Stanley  v.  Northwestern  L.  Assn.,  36  Fed.  Rep.  75. 
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given  from  the  sending  of  the  notice,  even  though  the  full 
time  of  payment  was  not  allowed,  and  in  the  latter  case  a  sus- 
pension of  the  member  by  the  society  on  the  twenty-ninth 
day  of  the  month  was  sustained,  and  this  although  the  notice  in 
the  first  case  was  not  sent  until  the  ninth  or  tenth  of  the  month, 
and  in  the  latter  case  not  until  about  the  twelfth  of  the 
month. ^^^  While  it  might  be  urged  that  there  is  a  distinction 
between  an  agreement  to  pay  en  a  specified  day,  wdiere  a  rea- 
sonable time  is  given  to  meet  the  obligation,  and  an  agreement 
that  a  specified  number  of  days  from  the  date  of  notice  shall 
be  given  for  payment,  nevertheless  these  decisions  are  subject 
to  criticism  in  tliis,  that  if  the  constitution  be  construed  to  allow 
the  full  twenty  days  for  payment  of  an  assessment,  it  is  doubt- 
ful if  rulings  which,  contrary  to  contract  stipulations,  tend  to 
shorten  such  specified  time,  will  be  favorably  considered,  es- 
pecially where  the  forfeiture  of  contract  rights  follow^s  such 
construction.  .  And  the  main  objection  to  these  decisions  must 
be  based  on  the  point  that  the  constitution  was  con- 
strued to  allow  twenty  days  for  payment.  There  is  another 
class  of  cases  which  are  similar,  in  that  the  notice  frequently 
provides  for  payment  within  a  certain  number  of  days  from 
date,  but  in  addition  specifies  in  the  notice  the  date  on  which 
the  time  for  payment  will  expire,  and  in  so  far  as  such  specifi- 
cation of  a  certain  day  as  the  time  limit  conforms  to  the  charter 
or  constitution  and  by-laws,  or,  in  brief,  with  the  contract,  it 
would  seem  to  exclude  the  question  of  computation  of  time;  but 
this  ought  certainly  to  be  based  only  on  the  assumption  that 
the  notice  must  be  sent  in  due  and  reasonable  time  after  date, 
but  even  in  such  case  if  the  contract  allows  a  certain  number 
of  days  after  notice  for  payment,  it  is  doubtful  if  the  company 
may,  by  designating  a  certain  day,  impose  an  obligation  on  the 
insured  not  contained  in  the  contract.  Thus,  it  is  the  general 
rule  in  cases  where  the  assessment  is  to  be  paid  wnthin  a  speci- 
fied number  of  days  after  date  or  after  service  of  notice,  or 
after  notice  is  sent  to  the  assured,  or  in  cases  of  like  character 

'*•  Ancient  Ordor  Fnited  Workmen  v.  :Monre  fKy.t.  1  Ky.  L.  "Rep. 
m:  Benedict  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn.  471;  51  N.  W,  Rep. 
ST] ;  21  Ins.  L.  J.  438. 
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where  the  policy  holder  or  assured  is  entitled  to  actual  receipt 
of  notice,  that  the  day  when  the  notice  is  actually  received 
sliould  be  excluded  in  the  computation  of  time.^^^  And  if  the 
notice  is  agreed  to  be  sent  by  mail,  the  computation  of  time 
must  be  from  the  day  when  a  properly  addressed  and  mailed 
letter  would  reach  the  party  in  regular  coiu-se  of  mail;  that  is, 
such  daymust  be  excluded,^ ^^^  even  though  notice  is  not  actually 
received.^ ^^  Where  the  requirement  is  for  notice  by  publica- 
tion for  a  stated  time  and  payment  within  a  certain  number  of 
days  after  notice,  or  after  date  of  the  death  of  a  member  and 
notice  thereof  by  publication,  the  time  should  be  computed 
from  and  after  the  expiration  of  the  last  day  of  publication.^^* 
In  computing  the  time  from  which  dues  commence  to  be  in 
arrears,  as  in  case  of  dues  in  arrears  for  six  months,  the  time 
commences  to  run  from  and  after  the  last  day  of  the  period  at 
the  termination  of  which  they  are  due  and  payable.^^^ 

"'  Protection  L.  etc.  Co.  v.  Palmer,  81  111.  88  (after  "date  of  no- 
t'ee");  American  Mut.  Aid  Soe.  v.  Quire  (Ky.),  8  Ky.  L.  Rep.  101  (the 
cliarter  provided  for  payment  within  a  specified  time  after  notice 
"served  on"  or  "sent  to"  the  assured;  the  date  of  receiving  notice  is 
the  date  from  which  time  is  computed);  Great  Western  Mut.  Aid 
Assn.  v.  Colman  (Colo.  App.  1895),  43  Pac.  Rep.  159. 

"»  Lothrop  V.  Greenfield  Mut.  etc.  Soc,  2  Allen  (Mass.),  82;  National 
Mut.  B.  Assn.  v.  Miller,  85  Ky.  88;  2  S.  W.  Rep.  900. 

^"  Lothrop  v.  Greenfield  Mut.  etc.  Soc,  2  Allen  (Mass.),  82. 

"'  Wetmore  v.  Mutual  Aid  &  B.  Assn.,  23  La.  Ann.  770. 

"«  Bukofzer  v.  United  States  Grand  Lodge  etc.  (N.  Y.  S.  C.  1891). 
40  N.  Y.  St  Rep.  653;  15  N.  Y.  Supp.  922;  61  Hun  (N.  Y.),  625;  Wig- 
g'm  V.  Knights  of  Pythias,  31  Fed.  Rep.  122. 
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CHAPTER  XXXIV. 

PREMIUMS,  ETC.— EXCUSES,  WAIVER  AND  ESTOPPEL. 

§  1345.    Whether  war  excuses  nonpayment  premium. 

§  1346.    What  excuses  nonpayment  premiums  and  assessments— Gen- 
erally. 

§  1347.    Excuses:  Omitting  customary  statement:  Amount  unknown. 

S  1348.    Excuses:  Change  of  agency  without  notice. 

§  1349.    Excuses:  Insolvency:  Company  ceasing  to  do  business. 

§  1350.    Act  of  God — Sickness,  death,  accident,  insanitj' — No  excuse: 
Exceptions. 

§  1351.    Death  of  agent— Failure  to  find  agent:  Agent's  neglect  or 
misrepresentations  no  excuse. 

§  1352.    What  is  not  an  excuse:  Absence  of  assured:  Lapse  of  policy 
by  accident:  Other  instances. 

§  1353.    Waiver  of  punctual  payment  of  premiums,  assessments  and 
dues:  Estoppel  generally. 

§  1354.    Waiver  and  estoppel:  Prior  parol  agreements  as  to  payment 
premiums,  etc. 

§  1355.    Waiver  and   estoppel:   Subsequent  parol  agreements  as  to- 
payment  premiums,  etc. 

§  135G.    Payment  of  premiums:  Waiver  and  estoppel,  custom,  acts, 
etc. 

§  1357.    Waiver— Holding  overdue    premium  notes    and    demanding 
payment. 

§  1358.    Custom  not  to  treat  nonpayment    premium    notes    as  for- 
feiture. 

§  1.359.    Enforcing  payment  of  note  after  forfeiture. 

§  1360.    Assured  must  have  known  of  custom. 

§  1361.    Payment  of    assiessments :     Waiver  and    estoppel,    custom, 
acts.  etc. 

5  1'362.    Waiver  of  prepayment. 

§  1363.    Where  receipt  of  premiums  and  assessments  is  an  act  of 
favor. 

§  1304.    Waiver  and  estoppel :  Acceptance  and  retention  of  overdue  pre- 
miums and  assessments:  Cases. 

§  1365.    Right  or  obligation  to  accept  and  retain  overdue  premiums 
or  assessments — No  waiver. 

§  1306.    Unconditional  offer  to  accept  overdue  premium— Tender. 

§  1367.    Conditional  acceptance  of  overdue  premiums,  etc. 

§  1368.    When  custom  to  receive  overdue  payments  may  be  availed, 
of  by  assured:  GenerrJ  custom:  Proof. 
Joyce.  \  01..  Il.-»a  (liuuj 
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§  1S69.  Waiver  of  forfeiture  generally,  by  receipt  of  overdue  pre- 
miums, assessments  and  dues. 

§  1370.  Waiver  by  collecting  assessments  on  notes,  or  by  collecting 
or  suing  on  notes. 

§  1371.  Whether  levy  and  receipt  of  subsequent  assessments  and 
dues  waives  forfeiture. 

§  1372.    Same  subject:  Authorities  holding  a  waiver. 

§  1373.    Same  subject:  Authorities  contra. 

§  1374.  Waiver:  Custom:  Acceptance  of  premium  or  assessment  after 
loss  or  death. 

§  1375.  Waiver:  Payment  of  premium  note  after  loss  or  death:  Pay- 
ment of  premium  note — Generally. 

§  1376.    Waiver  by  failure  to  declare  a  forfeiture. 

§  1377.    Failure  to  insist  promptly  on  payment  of  premium  note. 

§  137S.    Waiver:  Collecting  a  loss:  Adjustment. 

§  1379.    Waiver  by  recognition  of  the  policy  as  in  force. 

§  13S0.    Waiver  by  giving  credit  for  the  premium. 

§  1381.    Defense  that  waiver  induced  by  false  representations, 

§  1382.    Waiver  by  agents:  Subordinate  lodges. 

§  1383.    Waiver  by  assured  of  exemption  from  assessment. 

§  1384.    Waiver  by  assured  of  defective  notice  and  service  of  same. 

§  1345.  Whether  War  Excuses  Nonpayment  of  Pre- 
mium.— We  have  already  considered  somewhat  at  lengtli 
the  effect  of  war  upon  the  contract  of  insurance,  and  we  refer 
to  the  authorities  there  noted  for  the  determination  of  this 
question.^ 

§  1346.  What  Excuses  Nonpayment  of  Premiums 
.and  Assessments — Generally. — If  the  company  refuses  to  per- 
form its  contract,  nonpayment  of  the  premium  at  the  stipulated 
•day  excuses  the  assured.^  But  the  company  must  be  in  fault, 
;and  there  must  be  a  readiness  and  wdllingness  to  perform  to 
■  excuse  a  failure  to  pay  a  premium  as  agreed.^  That  an  assess- 
.ment  is  invalid,  or  that  a  requii"ed  notice  of  payment  of  pre- 
:miums  or  assessments  is  invalid,  constitutes  a  sufficient  excuse 
for  nonpayment  of  the  premium  or  assessment.*  And  if  the 
.assured  has  been  fraudulently  induced  to  suiTonder  his  policy, 

'  See  c.  xi,  herein. 

»  Shaw  V.  Republic  L.  Ins.  Co.,  69  N.  Y.  286. 

'  Attorney  General  v.  Continental  L.  Ins.  Co.,  64  How.  Pr.  (N.  Y.) 
519:  People  v.  Globe  Mut.  L.  Ins.  Co.,  32  Hun  (N.  Y.),  147. 

*  Cooper  V.  Shaver,  41  Barb.  fN.  Y.)  151;  Rosenberger  v.  Washing- 
ton F.  Ins.  Co..  87  Pa.  St.  208.  See  sees.  1290-1311,  and  c.  xxxi, 
herein. 
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this  affoa*ds  a  sufficient  excuse  as  to  the  beneficiary  for  the  non- 
payment of  premiums.^  The  question  as  to  what  excuses  non- 
payment of  premiums,  assessments,  or  dues  is  also  involved  in 
numerous  cases  relating  to  the  payment  of  premiums,  assess- 
ments, and  dues  generally  already  considered,  and  also  in  many 
decisions  concerning  waiver  and  estoppel  noted  under  this 
chapter. 

§  1347.  Excuses — Omitting^  Customary  Statement — 
Amount  Unknown. — Where  the  premium  is  paid  partly  in  cash 
and  partly  in  interest-bearing  premium  notes,  and  the  company 
has  been  accustomed  for  years  from  the  time  of  issuing  the  pol- 
icy to  make  out  and  deliver  to  the  assured  a  statement  showing 
the  amount  due,  it  cannot  withdraw  its  agent  and  discontinue 
rfuch  prac-tic-e  without  notice,  and  thereupon,  without  having 
sent  the  regular  statement,  declare  the  policy  forfeited  for  non- 
payment of  the  premium  when  due,  and  cancel  the  contract.® 
So  if  a  knowledge  of  the  amount  due  is  known  only  to  the 
company,  which  keeps  silent  as  to  the  same  when  asked,  and 
the  amount  is  unknown  at  the  time  when  payable,  there  is  a 
sufficient  excuse  for  a  default.'^  And  if  the  assured  has  neither 
knowledge  as  to  the  time  when  premiums  will  become  due 
nor  possession  of  the  policy,  and  the  company,  upon  re- 
quest made  at  its  office,  promises  to  send  the  necessary  infor- 
mation, but  does  not,  it  cannot  take  advantage  of  its  omi  fault 
and  base  a  defense  thereon  to  an  action  for  recovery  on  the 
policy.® 

§   1348.     Excuses— Chang^e  of  Ajarency  Without  Notice. 

Nonpayment  on  the  day  is  excused  where  the  company  ne- 
glects to  inform  the  assured  of  a  change  of  the  agent  authorized 
to  receive  payments,  after  it  has  adopted  a  rule  to  give  notice 

°  Whitehead  v.  New  York  L.  Ins.  Co.,  102  N.  Y.  143. 

'  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  .51  How.  Pr.  (N.  Y.)  2G3. 

'  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  510;  Dean  v.  ^tna 
L.  Ins.  Co.,  2  Hun  (N.  Y.),  35S;  4  N.  Y.  S.  C.  4&7. 

'  Leslie  v.  Knickerbocker  L.  Ins.  Co.,  03  N.  Y.  27;  2  Hun  (N.  Y.), 
610;  5  N,  Y.  S.  C.  193.    See,  also,  chapter  preceding  on  notice. 
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in  all  sucli  cases,  and  the  premium  is  tendered  when  due  to  the 
agent  accustomed  to  receive  payments,  and  there  has  been  a 
reasonable  endeavor  by  the  assured  to  find  the  new  agent. 
.And  the  circumstances  may  entitle  the  assured  to  a  reasonable 
time  within  which  to  make  pajanent  after  the  premium  be- 
came due,  especially  when  punctual  payment  had  been  waived 
the  previous  year  and  sixty  days  is  held  to  be  a  reasonable 
time.^ 

§  1349.  Excuses — Insolvency — Company  Ceasing-  to 
do  Business. — In  the  matter  of  premiums,  the  insolvency  of 
the  company  so  far  determines  the  contract  as  to  the  insured 
that  no  obligation  rests  upon  him  to  pay  premiums  thereafter 
falling  due.^^  But  in  the  matter  of  assessments  and  dues  in 
mutual  companies,  the  contract  must  govern ;  thus,  in  the  case 
of  security  or  premium  notes  the  maker  may  be  liable  thereon, 
notwithstanding  the  company's  insolvency,  for  insolvency  is 
not  such  a  failure  of  consideration  as  to  release  the  maker,^^ 
although  the  contract  may  be  such  that  after  insolvency  the 
company  cannot  insist  upon  forfeiture  of  the  policy  for  a  re- 
fusal to  renew  the  same  or  to  pay  assessments  levied  thereon.^ ^ 
If  the  insured  would  avail  himself  of  the  excuse  of  insolvency, 
he  must  show  his  readiness  and  willingness  to  pay  had  the  com- 
pany been  solvent. -^^  If  the  company  has  become  insolvent, 
transferred  its  assets,  and  stopped  business,  it  cannot  claim  a 

•  Seainaiis  v.  Northwestern  Mut.  L.  Ins.  Oo.,  3  Fed.  Rep.  325,  and 
see  cases  cited  in  this  case  as  to  reluctaniee  of  courts  to  enforce  foi*- 
feitnres  in  this  class  of  eases;  Briggs  v.  National  L.  Ins.  Co.,  11  Fed. 
Rep.  458.  See  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  51 
How.  Pr.  (N.  y.)  263,  noted  under  preceding  section,  where  agent  was 
withdrawn. 

"  In  re  Albert  Ins.  Co..  L.  R.  9  Eq.  703;  Attorney  General  v.  Guard- 
ian Mut.  L.  Ins.  Co.,  82  N.  Y.  336;  People  v.  Globe  Mut.  L.  Ins.  Co., 
32  Hun  (N.  Y.),  147;  People  v.  Empire  Mut.  L.  Ins.  Co..  92  N.  Y.  105; 
28  Hun  (N.  Y.).  358;  Jones  v.  Life  Assur.  Co.,  83  Ky.  75. 

"  Sterling  v.  Mercantile  M.  Ins.  Co..  32  Pa.  St.  75;  72  Am.  Dec.  773. 

"  Conigland  v.  North  Carolina  M.  Ins.  Co..  1  Phil.  Eq.  (N.  C.)  341; 
98  Am.  Dee.  89.  See  sees.  1231.  3232,  1272.  1273,  herein,  where  thlg 
qnestioB  is  considered. 

"  People  V.  Globe  Mut.  L.  Ins.  Co.,  32  Hun  (N.  Y.),  147. 
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forfeiture  for  nonpayment  of  premiums,  although  it  is  author- 
ized by  statute  to  discontinue  and  to  reinsure  its  risks;  ^^    and 
no  payment  need  be  made  if  an  inquiry  is  pending  as  to  the 
company's  solvency,  it  being  meanwhile  restrained  by  an  in- 
junction from  transacting  business.'''^     So  nonpayment  of  dues 
in  a  safety  fund  association  after  it  stops  business,  and  pending 
the  dissolution,  does  not  forfeit  the  certificate,^^  and  it  is  held 
that  if  a  foreign  company  ceases  to  do  business  at  the  place 
where  the  j)remium  is  stipulated  to  be  paid,  and  maintains  no 
known  agency  there,  nonpayment  is  excused.^ '^     So  where  the 
company  becomes  insolvent  and  a  receiver  is  appointed,  who 
gives  notice  that  he  will  receive  no  more  premiums,  the  insured 
is  excused.^ ^     But  it  is  not  a  sufficient  excuse  for  a  refusal  to 
pay  premiums,  that,  owing  to  wrongful  acts  of  the  company's 
officei'S,  it  had  become  insolvent,  and  therefore  it  was  unsafe 
to  pay,  if  the  company  still  continues  to  do  its  ordinary  business 
in  the  ordinary  way,  and  is  ready  to  receive  premiums,^ ^  nor 
is  the  insured  excused  from  payment  of  a  premium  which  falls 
due  several  months  before  the  insolvency.^®     Although  the 
insolvency  of  the  company  terminates  the  obligation  to  pay 
subsequently  accruing  premiums,  it  does  not  prevent  the  en- 
forcement of  a  claim  for  damages  from  the  day  of  the  order  in 
insolveney.^^     And  where  premiums  have  been  paid  for  some 
time  subsequent  to  the  date  of  the  appointment  of  a  receiver, 
the  referee  may  allow  the  claims  of  those  dying  after  the  times 
at  which  premiums  have  been  paid,  and  the  claimants  are  each 

•'*  People  V.  Empire  Mut.  L.  Ins.  Co.,  92  N.  Y.  105;  28  Him  (N.  Y.), 
358. 

"  Coffee  V.  Universal  L.  Ins.  Co.,  10  Biss.  (C.  C.)  354;  7  Fed.  Rep. 
301.  Contra,  Universal  L.  Ins.  Co.  v.  Whitehead,  58  Miss.  226;  10  Ins. 
L.  J.  337. 

"  BuTdon  V.  Safety  Fund  Assn.,  147  Mass,  360;  6  New  Eug.  Rep. 
840;  17  N.  E.  Rep.  874. 

"  Dorion  v.  Positive  G.  etc.  Co.,  23  Low.  Can.  Jur.  261.  But  see 
sec.  116S.  herein. 

"  Attorney  Gcnoral  v.  Guardian  Mut.  L.  Ins.  Co..  82  N.  Y.  336. 

"  Taylor  v.  Charter  Oak  L.  Ins.  Co.,  9  Daly  (N.  Y.).  489. 

"  Attorney  General  v.  Continental  L.  Ins.  Co.,  64  Hoav.  Pr.  (N.  Y.) 
519. 

"  In  re  Albort  L.  Ins.  Co..  L.  R.  9  Eq.  703;  Attorney  General  v. 
Guardian  Mut.  L.  Ins.  Co..  82  N.  Y.  336. 
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entitled  to  be  allowed  tlie  present  value  of  the  policy  at  the 
time  of  the  dissolution  of  the  company  and  the  appointment  of 
the  receiver,  deducting  the  amount  of  premiums  unpaid  at  the 
time  of  death;"-  and  where  proceedings  are  instituted  in  in- 
solvency against  the  comj^any,  and  it  admits  the  fact,  and  is 
so  adjudged,  a  receiver  appointed,  and  the  outstanding  policies 
canceled,  the  contract  is  so  far  terminated  as  to  preclude  the 
right  to  recover  for  losses  subsequently  accruing,  and  this  is  so 
notwithstanding  the  policy  stipulates  for  a  notice  of  a  contem- 
plated cancellation.^^ 

§  1350,  Act  of  God — Sickness — Death — Accident — In- 
sanity — No  Excuse — Exceptions. — Although  it  is  held  that  a 
^aipulation  for  forfeiture  for  nonpayment  of  annual  premiums 
does  not  apply  to  a  contingency  occasioned  by  the  act  of  Grod, 
or  of  the  law  rendering  such  payment  impossible,^^  neverthe- 
less the  general  rule  is,  that  no  mere  accident  or  act  of  God, 
however  controlling,  can  keep  the  policy  in  force  after  the  day 
withouit  paymeait.^^  The  fact  that  one  is  so  sick  and  deliri- 
ous until  he  dies  that  he  can  do  notliing  about  paying  the  pre- 
mium, does  not  preserit  a  case  of  impossibility  caused  by  the  act 
of  God  such  as  to  prevent  a  forfeiture,^^  nor  does  sudden  sack- 
ness,  nor  mental  or  physical  incapacity,  nor  paralysis,  nor  in- 
ability to  attend  to  business  afford  an  excuse  for  nonpayment 
of  premiums  or  assessments  as  stipulated.  ^''^     But  this  rule  does 

»  Attorney  General  v.  Guardian  Mut.  L.  Ins.  Co.,  82  N.  Y.  336. 

»  Reliance  Lumber  Co.  v.  Brown  (Ind.  1892),  30  N.  E.  Rep.  625. 

»'  Hillyard  v.  Mutual  etc.  Ins.  Co.,  35  N.  J.  L.  415. 

»'  Howell  V.  Kniclierbocker  Ins.  Co.,  44  N.  Y.  276;  4  Am.  Rep.  675. 

"  Carpenter  v.  Centennial  Mut.  L.  Assn.,  68  Iowa,  453. 

"  Thompson  v.  Knicl^erbocker  L.  Ins.  Co.,  104  U.  S.  252;  Scully  v. 
Kirkpatrick,  79  Pa.  St.  324:  Ingram  v.  Supreme  Council  etc.,  14  N.  Y. 
St.  Rep.  600;  Howell  v.  Knickerbocker  L.  Ins.  Co.,  44  N.  Y.  (5  Hand.) 
277;  3  Rob.  (N.  Y.)  232;  4  Am.  Rep.  675;  Hawkshaw  v.  Supreme  Lodge, 
29  Fed.  Rep.  77;  Smith  v.  Pennsylvania  Mut.  L.  Ins.  Co.,  11  Week, 
Not.  Cas.  (Pa.)  295;  School  District  v.  Dauchy,  25  Conn.  530:  Car- 
p(n:ter  v.  Centennial  Mut.  L.  Assn..  68  Iowa.  4.53;  27  N.  W.  Rep.  45; 
Klein  v.  Insurance  Co.,  104  U.  S.  88;  Donald  v.  Piedmont  etc.  L.  Ins. 
Co.,  4  S.  C.  321;  Voe  v.  Benjamin  C.  Howard  Mut.  B.  Assn..  63  Md. 
86;  Carpenter  v.  Centennial  Mut.  L.  Assn..  68  Iowa,  453;  27  N.  W. 
Rep.  45. 
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not  exclude  any  agTeement  to  the  contrary  which  the  parties 
may  lawfully  make,  and  it  is  held  in  Nebraska  that  a  default 
in  making'  payments  during  illness  will  not  work  a  forfeiture 
of  a  certificate  in  the  Ancient  Order  of  United  Workmen.^® 
And  the  charter,  constitution,  or  articles  of  association  may 
ex2>ressly  or  impliedly  provide  to  the  contraiy,  as  in  case  where 
sudden  sickness  may  constitute  a  "valid  reason"  for  default.^'*' 
So  it  may  be  stipulated  that  the  party  shall  have  a  right  to 
make  payment  within  a  reasonable  time  after  it  i^  due,  and 
where  in  such  case  the  assured  left  his  house  in  apparent  good 
health  for  his  place  of  business,  intending  then  to  pay,  but  was 
stricken,  with  paralysis  and  remained  unconscious  until  his 
death  the  next  day,  it  was  held  .that  payment  was  excused.^* 
So  the  insanity  of  the  insured  is  not  an  excuse  for  his  failure 
to  pay  premiums,^^  and  this  last  iiile  applies  to  the  payment 
of  assessments  in  benevolent  societies.^^ 

§  1351.  Death  of  Agent — Failure  to  Find  Ag-ent — 
Agent's   Neglect   or   Misrepresentations  no  Excuse. — The 

death  of  the  local  agent  is  no  excuse  for  nonpayment  of  pre- 
mium, so  as  to  prevent  forfeiture,  where  the  premiums  are  agreed 
to  be  paid  at  the  home  office,^^  and  the  insured  must  use  reason- 
able and  sufficient  diligence  in  making  payment  to  avoid  a  for- 
feiture; such  diligence  is  not  exercised  where  the  insured  goes 
with  the  soliciting  agent  to  the  general  agent's  office  to  make 
payment,  and,  being  informed  that  the  general  agent  through 
whom  the  policy  had  been  issued  was  succeeded  by  another,  who 
was  out  at  the  time,  went  away  in  company  with  the  soliciting^ 
agent,  but  left  it  to  the  latter  to  pay  the  premium,  he  having 
promised  to  do  so  out  of  his  own  pocket,  and  this  even  though 
the  latter  did  call  again  two  or  three  times  dui-ing  the  day.^* 

"  Grand  Lodge  A.  O.  U.  W.  v.  Brand,  29  Neb.  644;  4G  N.  W.  Rep.  95. 

*°  See  &PC.  1270,  herein. 

^  Howell  V.  Knickerbocker  L.  Ins.  Co..  44  N.  Y.  27G;  3  Rob.  (N.  Y.) 
232;  4  Am.  Rep.  075  (two  judges  dissenting"). 

"■  Wheeler  v.  Oonneetieut  Mut.  L.  Ins.  Go.,  82  N.  Y.  .513;  37  Am. 
Rep.  594. 

'-  Hawkshaw  v.  Supreme  Lodge  of  Knights  of  Honor,  29  Fed.  Rep. 
770. 

''  Bulger  T.  Washington  L.  Ins.  Co..  03  Ga.  328. 

"  Cronkhite  v.  Accident  Ins.  Co.,  35  Fed.  Rep.  26. 
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So  it  is  held  in  Louisiana  that  there  is  no  law  of  that  state 
which  requires  foreign  companies  making  insurance  contracts 
there  to  keep  resident  agents  there  to  receive  premiums.^^  But 
it  is  held  that  where  no  place  of  payment  of  a  note  given  for  the 
premium  is  specified,  and  no  place  of  payment  of  the  premium 
itself  is  fixed  either  in  the  policy  or  application,  that  no  place 
of  payment  being  found  in  the  state  where  the  insured  resides 
constitutes  a  reasonable  excuse  for  its  nonpayment  at  maturity, 
even  though  the  policy  provides  for  forfeiture  in  case  of  non- 
payment of  such  note  when  due,  and  that  the  maker  is  not  ob- 
ligated to  pay  the  same  at  the  home  ofiice/''^  But  where  the 
:agent  of  the  insured,  who  was  his  book-keeper,  was  intrusted 
-to  pay  'assessments,  but  absconded,  having  embezzled  a  large 
sum  of  money,  it  was  held  that  this  constituted  no  sufficient  ex- 
cuse, as  the  agent's  fault  was  that  of  the  principal,^^  and  it  is 
no  excuse  that  the  assured  relied  upon  the  statements  of  the 
agent  of  the  company  that  the  di\ndends  would  pay  the  pre- 
mium.^^  And  a  breach  of  representations  made  during  nego- 
tiations, and  not  embodied  in  the  completed  contract,  afford  no 
excuse  foT  nonpayment.^^ 

I   1352.     What  is  not  an  Excuse — Absence  of  Assured 
— T.apse  of  Policy  by  Accident — Other  Instances. — If  the 

contract  provides  for  notice  of  an  assessment  by  mail,  and  also 
for  forfeiture  in  case  of  neglect  for  thii-ty  days  to  pay  the  same, 
and  such  notice  is  properly  mailed  to  the  insured  at  his  last 
known  address,  but  by  mistake  of  the  postmaster  is  for- 
warded to  the  insured,  who  was  then  in  Europe,  and  in  conse- 
quence the  assessment  is  not  paid  in  time,  it  is  held  that  the 
insured  cannot  recover  for  a  loss  of  the  property  by  fire,  even 

»  Quinn  v.  Manhattan  L.  Ins.  Co..  28  TjSl.  Ann.  135.    See  sec.  1168. 
l;erein. 
"  Blackerby  v.  Continental  Ins.  Co.  (Ky.>.  Lo  Ins.  L.  J.  75fi. 
^  Graveson  v.  Cincinnati  L.  Assn.  (Ohio  0.  P.  C.  1891),  iO  Week.  L. 

Bull.  183. 
»  Hale  V.  Continental  L.  Ins.  Co..  20  Blatchf.  (C.  C.)  515;  12  Fed. 

Pop.  359. 

"^  Bogarrlns  v.  New  York  L.  Ins.  Co..  101  N.  Y.  828.    Bnt  see  sec. 
1235,  herein,  as  to  payment  by  application  of  dividends. 
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though  he  had  an  agent  in  charge  to  whom  the  notice  might 
have  been  given  by  the  postmaster,"*"  and  that  the  company 
has  the  ^^olicy  is  held  no  excu^e.*^  So  a  lapse  of  policy  by  ac- 
cident is  no  excuse,'*^  and  where  a  by-law  of  the  company  pro- 
vides for  suspension  of  the  risk  unless  an  assessment  is  paid 
within  a  certain  time,  neglect  to  pay  the  same  is  not  excused  by 
the  fact  that  the  company  owes  the  member  from  whom  the 
payment  is  due  a  less  sum,  if  he  does  not  offer  to  pay  the  bal- 
ance,*^ nor  can  it  avail  the  member  that  a  sum  was  due  from 
the  lodge  sufficient  to  pay  the  assessment  where  it  was  due  from 
another  and  distinct  fund.**  And  it  is  no  excuse  for  a  de- 
fault in  payment  of  premiums  that  the  company  neglected  to 
keep  separate  all  the  premiums  paid  on  policies  of  the  same  class 
to  which  the  policy  issued  belonged,  it  being. issued  on  the  ton- 
tine or  ten-year  dividend  system,*^  nor  is  it  any  excuse  that  the 
company  has  not  given  the  local  agent  a  receijit  for  the  pre- 
mium.*^ 

§  1353.  "Waiver  of  Punctual  Payment  of  Premiums, 
Assessments,  and  Dues — Estoppel — Generally. — A  provis- 
ion for  forfeiture  for  nonpayment  of  premiums  when  due  is  for 
the  benefit  of  the  insurer,  and  may  be  waived  by  it.*'^  It  is  nec- 
essary, to  support  a  claim  of  waiver,  that  there  be  an  actual 
knowledge  of  the  material  facts  by  the  party  against  whom  the 
waiver  is  claimed,*^  or  a  waiver,  to  be  operative,  must  be  sup- 
ported by  tm  agreement  founded  on  a  valuable  consideration,*^ 

*•  Greeley  v.  low^  State  Ins.  Co.,  50  Iowa,  86. 

*'  Howard  v.  Mutual  B.  L.  Ins.  Co.,  6  Mo.  Apip.  577. 

«  Windus  V.  Tredeprar.  15  L.  T..  N.  S.,  108. 

*'  HollLster  v,  Quim  y  Mut.  F.  Ins.  Co..  118  Mass.  478. 

"  Arciont  O,  U.  W.  v.  Moore  (Ky.).  1  Ky.  L.  Rep.  93. 

«  Bojrardus  v.  New  York  L.  Ins.  Co.,  101  N.  Y.  328. 

*«  IMoroy  v.  New  York  L.  Ins.  Co..  2  Wood  (C.  C.)  064. 

"  Mir-hiffan  Mut.  L.  Ins.  Co.  v.  Custer,  128  Ind.  125;  27  N.  E.  Rep. 
124-  Nebraska  &  Iowa  Ins.  Co.  v.  Christiensen,  29  Neb.  572;  26  Am. 
St.  Rep.  407. 

"  Robertson  v.  Metropolitan  L.  Ins.  Co..  88  N.  Y.  541;  Reynold  v. 
Mutval  etc.  Ins.  Co..  34  Md.  280. 

*"  T'l'doi-wood  V.  Farmers'  etc.  Ins.  Co..  .57  N.  Y.  500;  Ripley  v. 
iEtna  Ins.  Co..  ."^O  N.  Y.  1.?6:  86  Am.  De'-.  .'^62:  Marvin  v.  Fnirersal  L. 
etc.  Co.,  35  N.  Y.  278;  16  Ilun  (N.  Y.),  494;  Farmers'  &  M.  F.  Ins.  Co. 
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and  it  must  liave  been  intended,^*^  or  the  act  relied  on  as  a 
waiver  must  be  such  as  to  estop  a  pai-ty  from  insisting  on  per- 
formance of  the  contract  or  forfeiture  of  the  condition.^^     But 
it  is  held  that  a  waiver  will  be  inferred  from  slight  evidence, 
and  the  company,  if  it  intends  to  insist  upon  a  forfeiture  for 
nonpayment  of  premiums,  must  strictly  conform  to  the  stipula- 
tions of  the  contract,  and  not  attempt  to  secure  profits  which  a 
departure  therefrom  would  give  it.^^     If  the  failure  of  the 
company  to  send  a  notice  of  an  assessment  waives  a  forfeiture, 
its  employee's  mistake  in  the  matter  is  immaterial.^^     The  gen- 
eral doctrine  of  waiver  applicable  to  other  insurance  companies 
is  equally  applicable  to  mutual  benefit  societies.^*     Although 
the  insured  may  insist  upon  the  waiver,  he  is  not  obligated  to 
accept  the  same,  and  may  insist  upon  the  forfeiture,  and  inter- 
pose, on  account  thereof,  whatever  defense  he  may  have  against 
the  assessment,  provided  he  would  otherwise  be  obligated  to 
pay  it.^^     The  time  of  payment  of  premiums  may  be  extended 
by  the  company  or  its  agent  empowered  so  to  do,^*'  and  the 
company  is  not  obligated  to  insist  upon  the  forfeiture  when 
incurred,  but  it  may,  at  its  option,  accept  payments  thereafter 
made,^'^    and    snch    act    does    not    operate    as   a   waiver    of 

V.  Chestnut,  50  111.  Ill;  Evans  v.  United  States  L.  lus.  Co.,  3  Hun 
(N.  Y.).  587. 

"•  Diehl  V.  Adams  Co.  M.  Ins.  Co.,  58  Pa.  St.  443;  98  Am.  Dec.  302. 

"  Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136;  86  Am.  Dec.  362;  Diehl  v. 
Adams  Co.  M.  Ins.,  Co.,  58  Pa.  St.  443;  98  Am.  Dec.  302;  Marvin  v. 
Universal  L.  Ins.  Co.,  16  Hun  (N.  Y.),  494;  35  N.  Y.  278. 

«  Johnson  v.  Southern  Mut.  L.  Ins.  Co.,  79  Ky.  403. 

«  Mills  V.  Home  B.  L.  Ins.  Assn.,  105  Cal.  232;  38  Pac.  Rep.  723. 

"  Millard  v.  Supreme  Coun.  American  Legion  of  Honor,  81  Cal.  340; 
22  Pac.  Rep.  864.  Contra,  Mitchell  v.  Mutual  L.  Ins.  Co.  of  New 
York,  not  reported,  but  cited  in  Bliss  on  Insurance,  ed.  1872,  sec.  472, 
p.  739.  Examine  Jennings  v.Metropol.  L.  Ins.  Co..  148  Mass.  61;  Pitt- 
ney  v.  Glen's  Falls  Ins.  Co..  65  N.  Y.  21;  Mulvey  v.  Shawmut  Mut.  F. 
Ins.  Co.,  4  Alien  (IMass.),  116;  81  Am.  Dec.  689.  See  sees.  34,  35,  393, 
397,  398,  herein. 

"'  Tuokerman  v.  Bigler,  46  Barb.  fN.  Y.)  375. 

««  McCraw  v.  Old  North  State  Ins.  Co.,  78  N.  C.  149;  Palmer  v.  Phoe- 
nix Mul.  L.  Ins.  Co..  84  N.  Y.  63. 

■"  McGeaehie  v.  North  American  L.  Assur.  Co.  (Ont.  H.  C.  of  J.  Q.  B. 
Div  1892).  12  Ca.n.  L.  J.  220;  Tripp  v.  Vermont  L.  Ins.  Co.,  55  Vt.  100; 
Morrow  v.  Des  Moines  Ins.  Co.  flowa,  1892),  51  N.  W.  Rep.  3,  Smith 
V.  St.  Paul  F,  etc.  Ins.  Co.,  3  Dak.  80. 
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ite    right    to    insist    that    prompt    payment    shall    be    there- 
after made.''^      And   there  is   no   doubt  but   that   the   com- 
pany  may,   by   a   due   and   reasonable    notice,    terminate    a 
course    of    business   as    to   receiving    overdue    premiums    re- 
lied on  to  establish  a  waiver  by  the  assured  and  insist  that 
the  contract  stipulations  as  to  payment  be  thereafter  strictly 
complied  with.'''^     If  a  certificate  is  issued  after  a  default  in 
paying  an  assessment,  it  operates  as  a  waiver  of  forfeiture,^* 
So  if  the  company  continues  by  unequivocal  acts  to  recognize 
the  policy  as  valid  after  a  default,  there  is  a  waiver,^^  and  al- 
though a  notice  of  forfeiture  is  given  by  the  company,  yet 
there  may  be  a  waiver  by  the  failure  of  the  company  to  com- 
ply with  the  terms  of  the  contract  and  return  the  premium 
note,  which  is  unpaid.^^     So  a  return  of  the  policy  to  the  as- 
sured who  has  surrendered  it  for  breach  of  condition  or  to  use 
will  not  waive  a  condition  that  the  company  is  not  liable  for 
any  loss  occurring  while  any  part  of  the  premium  remains  un- 
paid.®^   If  the  assured  is  not  alive  at  the  time  of  the  acts  re- 
lied upon  as  a  waiver,  there  is  no  waiver  of  forfeiture  for  non- 
payment of  premium.^*     The  waiver  by  an  insurance  com- 
pany of  its  right  to  declare  a  policy  void  because  the  note 
given  for  the  cash  premium  is  not  paid  at  maturity,  does  not 
preclude  the  company  from  insisting  upon  a  condition  in  the 
policy  declaring  the  same  void,  in  case  of  loss  or  damage,  if 
the  premium  note  is  unpaid  and  past  due  at  the  time  of  such 

l0S3.^5 

§  1354.  Waiver  and  Estoppel — Prior  Parol  A§ri*ee- 
nients  as  to  Payment  of  Premiums,  etc. — The  insured  will 
not  be  permitted  to  show,  in  order  to  establish  a  waiver  of  punc- 
tual payment  of  premiums,  assessments,  or  dues,  or  to  avoid  a 


■*  Morrow  v.  Des  Moines  Ins.  Co..  84  Iowa,  256;  51  N.  W.  Rep.  3. 

'"  See  Insiirance  Co.  v.  Hinsley,  75  Ind.  1,  per  the  court. 

"  Eoswell  V.  Equitable  Aid  Union.  13  Fed.  Rep.  840. 

"  Ohrstead  v.  Farmers'  M.  F.  Ins.  Co..  50  Mich.  200, 

"  Johnson  v.  Southern  Mut.  I..  Ins.  Co.,  79  Ky.  403. 

■^  Nedrow  v.  Farmers'  Ins.  Co..  43  Iowa.  24. 

"  Simrson  y.  Accidental  Death  Ins.  Co..  2  Com.  B..  N.  S..  257. 

*°  Ferebee  v.  North  Carolina  etc.  Ins.  Co.,  08  N.  C.  11. 
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forfeiture  for  default  in  payment,  the  acts  or  declarations  of  tlie 
company  or  its  agents  made  at  or  prior  to  tke  time  tlie  con- 
tract was  completed,  or  to  sliow  an  oral  agreement  mtli  the 
company  or  its  agents,  where  such  agreement,  acts,  or  declara- 
tions are  contrary  to  the  stipulations  of  the  i>olicy,  and  ai-e  not 
incorporated  therein  or  made  part  thereof,  by  reference  or 
otherwise,  and  the  same  rule  applies  to  parol  e\'idence  of  the 
same  character  to  prove  an  estoppel.*^^  Thus,  parol  evidence  is 
inadmissible  of  the  representations  of  the  agent,  made  prior 
to  issuing  the  policy,  that  notice  of  the  times  of  pay- 
ments of  the  premiums  should  be  given  the  insured  in  season 
to  pay  them,  and  that  he  need  give  himself  no  uneasiness  on 
that  subject;  such  a  representation  can  create  no  estoppel,  for 
all  previous  verbal  arrangements  are  merged  in  the  written 
contract.  The  doctrine  of  estoppel  does  not  apply  when  the 
statements  or  acts  relate  to  rights  dependent  upon  written  con- 
tracts in  futuro,  and  in  which  when  making  the  same  the  par- 
ties may  stipulate  as  they  wish,  and  may  include  such  matters 
and  conditions  as  the}-  intend  to  rely  upon,^^  So  representa- 
tions made  by  the  company's  agent  as  to  when  assessments 
will  be  made  cannot  be  introduced  in  evidence  in  defense  of 
an  action  on  a  premium  note.^^  But  a  parol  agreement  as  to 
the  time  of  payment  of  the  premium  may  be  shown  where  it 
does  not  conflict  with  the  written  contract,  although  the  law, 
in  the  absence  of  such  an  agreement,  would  fix  an  earlier 
date.^'*    But  if  an  agent,  by  authority  of  the  directors,  by  false 

"  Ho-«-€ll  V.  Knickerbocker  Ins.  Co.,  44  N.  Y.  (5  Hand.)  276;  4  Am. 
Rep.  675;  Lewis  v.  Phconix  etc.  Ins.  Co.,  44  Conn.  72;  Susquelranna 
ilut.  F.  Ins.  Co.  V.  Swank,  102  Pa.  St.  17;  Walton  v.  Agricultural  Ins. 
Co..  116  N.  Y,  317;  Coombs  v.  Charter  Oak  Ins.  Co.,  65  Me.  3S2;  In- 
surance Co.  V.  Leyman,  15  Wall.  (U.  S.)  664;  Illinois  Mut.  F.  Ins.  Co. 
V.  O'Neil,  13  111.  89;  Franklin  L.  Ins.  Co.  v.  Sefton,  53  Ind.  380;  ^tna 
Ins.  Co.  V.  Olmstead.  21  Mich.  246.  per  Cooley.  J.    See  sec.  40,  herein. 

"  Fnion  Mut.  L.  Ins.  Co.  v.  Mowry.  96  U.  S.  544. 

•«  Boland  v.  Whitman.  33  Ind.  64. 

»»  Kentucky  Grangers'  Mut.  B.  Soc.  v.  Adams  (Ky.  Super.  Ct.  1892), 
13  Ky.  L.  Rep.  589.  In  this  case,  however,  in  so  far  as  the  rule  of 
law  stated  by  the  decision  is  incurred,  there  is  no  objection  thereto, 
but  the  case  is  subject  to  criticism  upon  the  facts  as  reported,  for 
the  policy  was  issued  on  the  tenth  of  the  month,  and  the  premiums 
were  payable  quarter  annually,  and  it  was  held  that  an  agreement 
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representations  of  the  company's  solvency,  induces  the  assured 
to  execute  a  premium  note,  such  statements  constitute  a  de- 
fense to  an  action  on  said  noteJ*^ 

§  1355.  Waiver  and  Estoppel — Subsequent  Parol 
Agreements  as  to  Payments  and  Premiums,  etc. — There  is 
no  doubt  but  that  it  is  competent  for,  the  parties  to  alter  or 
modify  the  terms  of  the  contract  by  a  parol  agreement  entered 
into  subsequently  to  the  execution  and  completion  of  the  con- 
tract,"^ and,  therefore,  evidence  is  admissible  of  an  agreement 
by  parol  to  waive  the  conditions  as  to  payment  of  the  premiums 
or  one  as  to  notice;  and  acts  and  declarations  of  the  company 
and  its  authorized  agent,  done  and  made  subsequently  to  the 
consummation  of  the  contract,  are  admissible  to  estabKsh  a 
waiver  of  such  conditions  or  to  raise  an  estoppeU^  Thus,  parol 
evidence  is  admissible  to  show  that  the  company  agreed  with  the 
insured  to  receive  quarterly  payments  after  they  became  due, 
if  paid  within  a  reasonable  time  thereafter,  and  such  fact  will 
estop  the  company  to  insist  upon  a  technical  forfeiture.'^^  And 
evidence  is  competent  and  relevant  to  show  that  the  company 
has  authorized  its  agent  to  grant  indulgence  as  to  the  time  of 
paying  the  premium  notes,  or  to  prove  that  a  valid  extension 
has  been  granted,  or  that  the  forfeiture  has  beeai  waived,  even 

could  be  proven  that  the  payments  could  be  made  any  time  between 
the  tenth  and  twenty-fifth  of  the  month  on  which  they  respectively 
fell  due.  If,  however,  the  atrreemeut  had  been  made  siib.sequeutly  to 
the  completion  of  the  contract,  the  case  would  be  rightly  decided. 

"  Whitman  v.  Missouri.  34  Ind.  487.  See.  also.  sec.  514,  herein. 
For  exceptions  to  the  general  rule,  see  Brow^ne  on  Parol  Evidence,  ed. 
1893,  pp.  9,  10,  66-98,  etc.:  Pindar  v.  Resolute  Ins.  Co.,  47  N.  Y.  114; 
Planters'  Mut.  Ins.  Co.  v.  Deford,  38  Md.  382;  Van  Schoick  v.  Niagara 
F.  Ins.  Co.,  68  N.  Y.  4.34.    See,  also,  chapter  xix,  herein. 

"  Chapter  x,  herein. 

"  Dilleber  v.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y.  567;  7  D.nly  (N.  Y.), 
540;  Baptist  Chiirch  v.  Brooklyn  Ins.  Co..  19  N.  Y.  (5  Smith)  305; 
Knickerbocker  L.  Ins.  Co.  v.  Norton,  96  U.  S.  2.34;  Phnenix  Mut.  L. 
Ins.  Co.  Y.  Ilinesly.  75  Ind.  1 :  Bodine  v.  Exclrange  F.  Ins.  Co.,  51  N.  Y. 
117.    See.  also,  casies  cited  under  fallowing  sections. 

"  De  Frece  v.  National  L.  Ins.  Co..  136  N.  Y.  144:  .32  N.  E.  Rop. 
.557-  Howell  V.  Knickerbocker  Ins.  Co..  44  N.  Y.  276;  3  Rob.  (N.  Y.) 
232. 
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thougli  tlie  policy  expressly  provides  that  the  company  has  n^ 
power  to  alter  or  abrogate  contracts  or  waive  forfeitures  J* 

§  1356.  Payment  of  Premiums — Waiver  and  Estop- 
pel, Custom,  Acts,  etc. — The  doctrine  of  estoppel  is  applied  to 
some  act,  declaration,  or  omission  of  a  party  to  prevent  the 
same  from  operating  as  a  fraud  upon  one  who  has  been  induced 
to  act  in  reliance  thereon;  as  where  one  has  thereby  induced 
another  to  change  his  conduct  or  alter  his  condition.  The 
party  seeking  to  avail  himself  of  an  estoppel  must  have  been 
misled,  to  his  injury  or  prejudice,  by  the  words,  conduct,  or 
omissions  of  the  other  party.  If  he  does  not  alter  his  condi- 
tion, or  if  both  parties  are  equally  cognizant  of  the  existing 
facts,  so  that  he  is  not  prejudiced  by  conforming  to  the  course 
of  action  on  which  the  claim  to  an  estoppel  is  based,  there  is 
no  estoppel.  If  an  insurance  company  or  its  authorized  agent, 
by  its  habits  of  business,  or  by  its  acts  or  declarations,  or  by  a 
custom  to  receive  overdue  premiums  without  objection,  or  by 
a  custom  not  to  exact  prompt  payment  of  the  same,  or,  in 
brief,  by  any  course  of  conduct,  has  induced  an  honest 
belief  in  the  mind  of  the  policy  holder,  which  is  reason- 
ably founded,  that  strict  compliance  with  a  stipulation  for 
punctual  payment  of  premiums  will  not  be  insisted  upon, 
but  that  the  payment  may  be  delayed  without  a  forfei- 
ture resulting  therefrom,  it  will  be  deemed  to  have  waived 
the  right  to  claim  the  forfeiture,  or  it  will  be  estopped  from 
enforcing  the  same,  although  the  policy  expressly  provides 
for  forfeiture  for  nonpayment  of  premiums  as  stipulated, 
and  even  though  it  is  also  conditioned  that  agents  can- 
not waive  forfeitures,^^  and  even  though  the  policy  provides 

'*  Knickerbocker  L.  Ins.  Oo.  v.  Norton,  96  U.  S.  234. 

"  Home  Protection  Ins.  Co.  v. Avery,  8.5  Ala.  48;  5  S.  Rep.  143; 
Brooklyn  L.  Ins.  Co.  v.  Bledstone,  25  Ala.  538;  Mound  City  Ins.  Co.  v. 
Huth,  49  Ala.  529;  Mobile  L.  Ins.  Co.  v.  Pruett,  74  Ala.  487;  Ronton  v. 
American  Mut.  L.  Ins.  Co.  25  Conn.  542;  Sheldon  v.  Con- 
necticut Ids.  Co.,  25  Conn.  207;  Alabama  Gold  L.  Ins.  Co. 
V.  Garmany,  74  Ga.  51;  Southern  L.  Ins.  Co.  v.  Kempton.  56  Ga.  339: 
Northwestern  Mut.  etc.  Co.  v.  Umerman.  119  111.  329;  overrulin.c  Ifi 
111.  App.  528;  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  420;  Protection  L. 
In.^.  Co.  V.  Foote,  79  111.  361;  Davidson  v.  Young,  38  111.  152;  Chicago 
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that  receiving  overdue  premiums  is  merely  an  act  of  cour- 
tesy."^® Thus,  a  custom  to  give  short  credits  for  premiums  due 
may  be  construed  as  a  waiver  of  the  right  to  insist  ooi  the  stip- 
ulation.'^'^ The  fact  of  the  acceptance  of  a  quarterly  premium, 
and  of  the  payment  of  premium  notes  from  one  to  four  months 
after  they  are  due  during  one  year,  does  not  establish  such  a 
custom  that  the  assured  may  rely  thereon  in  delaying  payment 
the  succeeding  year."^^  So  where  more  than  half  of  all  the  pre- 
miums that  fell  due  during  the  existence  of  the  policy  have 
been  paid  by  the  assured  and  accepted  by  the  company  after 
they  have  matured,  and  the  last  premium  "was  paid  about  the 
same  time  as  the  others,  the  company  is  estopped  to  claim  a 
forfeiture.'^'^  And  if  there  has  been  a  promise  to  accommo- 
date the  insured  by  giving  time,  and,  relying  thereon,  the  in- 
sured has  been  accustomed  to  delay  paying  premiums  until  af- 
ter they  were  due,  the  company  must  give  notice  of  discontinu- 
ance of  such  custom  before  it  can  claim  a  fo-rfeiture.*"    Waiver 

ly.  Ins.  Co.  V.  Warner,  80  111.  410;  Odd  Fellows'  Mut.  Aid  Assn.  v. 
Sweetzer,  117  Ind.  97;  19  N.  E.  Rep.  722;  Sweetzer  v.  Odd  Fellows' 
Milt.  Aid  Assn.,  117  Ind.  97;  Phoenix  Mut.  L.  Ins.  Go.  v.  Honisley,  75 
Ind.  1;  Mound  City  etc.  L.  Ins.  Co.  v.  Twining,  19  Kan.  349;  Towle  v. 
Ionia  E.  &  B.  Fanners'  Mut.  F.  Ins.  Co.,  91  Mich.  219;  51  N.  W.  Rep. 
987;  Soci6t6  de  Bienfaisance  v.  Morris,  24  La.  Ann.  347;  Thompson  v. 
Mul-ual  L.  Ins.  Co.,  52  Mo.  469;  Appletou  v.  Phoenix  Mut.  L.  Ins.  Co., 
59  N.  H.  541;  47  Am.  Rep.  220;  Horn  v.  Cole,  51  N.  H.  287;  De  Frece 
V.  Union  Mut.  L.  Ins.  Co.,  136  N.  Y.  144;  43  N.  Y.  St.  Rep.  805;  Ruse 
V.  Mutual  B.  L.  Ins.  Co.,  26  Barb.  (N.  Y.)  556;  Buckbee  v.  United 
States  Ins.  Co.,  18  Barb.  (N.  Y.)  541;  Whitehead  v.  N.  Y.  L.  Ins.  Co., 
102  N.  Y.  143;  Equitable  Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.),  541;  Mc- 
Corlde  v.  Texas  B.  Assn.,  71  Tex.  149;  8  S.  W.  Rep.  516;  Tripp  v.  In- 
surance Co.,  55  Vt.  100;  Union  Mut.  L.  Ins.  Co.  v.  Mowry,  96  U.  S. 
54;  Phoenix  Ins.  Co.  v.  Dister,  100  U.  S.  30;  New  Yorlj  L.  Ins.  Co.  v. 
Eggleston,  96  U.  S.  572;  Spoeri  v.  Massachusetts  Mut.  L.  Ins.  Co.,  39 
Fed.  Rep.  752;  Unsell  v.  Hartford  etc.  Co.,  32  Fed.  Rep.  443;  Hart- 
ford L.  &  Ann.  Ins.  Co.  v.  Unsell,  144  U.  S.  439;  36  U.  S.  S.  C.  R.  490; 
12  Supr.  Ct.  Rep.  671;  21  Ins.  L.  J.  48;  Southern  Mut.  L.  Ins.  Co.  v. 
McCain,  90  U.  S.  84. 

"  Tliompson  v.  St.  Louis  Ins.  Co.,  52  IMo.  469. 

"  Lebanon  Mut.  Ins.  Co.  v.  Hoover,  113  Pa.  St.  591;  57  Am.  Rep. 
511. 

"  Smith  V.  New  England  M.  L.  Ins.  Co.,  11  U.  S.  C.  C.  A.  411;  63 
Fed.    Rep.  769. 

"  Spoeri  v.  Massachusetts  Mut.  L.  Ins.  Co.,  39  Fed.  Rop.  752. 

••  Dillebar  v.  Knicl^erboclier  L.  Ins.  Co.,  76  N.  Y.  507. 
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of  the  payment  of  i3remiums  may  be  establislied  by  evidence  of 
a  custom  of  the  agents  of  both  parties  to  C9llect  premiums  on 
the  first  of  the  month  for  insurances  effected  the  month  prior 
thereto.*^^  So  where  the  company  was  accustomed  to  receive 
overdue  payments  of  premiums  without  objection,  and  sent 
out  letters  with  the  words  "every  policy  is  nonforf citing" 
printed  thereon  in  prominent  letters,  the  company  is  estopped 
to  thereafter  insist  on  a  forfeiture  for  failure  to  make  punctual 
payment  of  the  premium.®^  And  the  rule  applies  where  the 
notice  of  payment  provides  for  forfeiture  for  default  in  prompt 
payment  of  the  premium  where  the  policy  does  not  so  provide, 
and  a  literal  compliance  with  the  requirement  has  not  been  ex- 
acted on  any  prior  occasion,^^  So  it  may  be  legally  inferred  that 
the  insured  is  justified  in  believing  that  prompt  payment  of 
premiums  is  unnecessary,  where  it  appears  that  eighteen  pay- 
ments out  of  twenty-one  have  been  paid  and  received  without 
objection  when  overdue.^* 

§  1357.  Waiver — Holding  Overdue  Premium  Notes  and 
Demanding-  Payment, — Holding  overdue  premium  notes  and 
demanding  payment  thereof  does  not  establish  a  waiver  of  for- 
feiture where  the  contract  stipulates  that  if  said  notes  are  not 
paid  at  maturity,  the  full  amount  of  annual  premiums  shall  be 
considered  as  earned  and  payable,  and  that  the  policy  shall  not 
be  thereby  revived.^' 

§  1358.  Custom  not  to  Treat  Nonpayment  of  Pre- 
mium Notes  as  Forfeiture. — The  terms  of  the  written  contract 
cannot  be  varied  by  evidence  of  a  general  custom  of  the  com- 
pany not  to  treat  nonpayment  of  premium  notes  when  due  as 
forfeiting  the  policy.®^ 

«  Potter  V.  Phoenix  Ins.  Co.  (U.  S.  C.  C.  W.  D.  Mo.  1894).  G3  Fed. 
Rep.  382. 

»=  Home  L.  Ins.  Co.  v.  Pierce,  75  111.  426. 

"  Alabama  Gold  L.  Ins.  Co.  v.  Garniany,  74  Ga.  51. 

"'  De  Frece  v.  National  L.  Ins.  Co.,  136  N.  Y.  144;  46  N.  Y.  St.  Rep. 
479. 

"  Union  Cent.  L.  Ins.  Co.  v.  Chownin?  (Tex.  C.  C.  A.  1891).  28  S.  W. 
Rpp.  117. 

">  Union  Cent.  L.  Ins.  Co.  v.  Chowning  (Tex.  C.  C.  A.  1894  ,  28  S. 
W.  Rep.  117. 
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§   1359.      Enforcing  Payment  of  Note  after  Forfeiture. 

If  the  company  never  formally  cancels  the  policy,  and  having 
full  notice  of  the  facts,  enforces  payment  of  the^  premium  note, 
it  waives  a  statutory  requirement  that  the  assured,  in  order  to 
revive  a  policv  after  default,  must  pay  his  premium  note  be- 
fore loss.^'^ 

§  1360.  Assured  must  have  Known  of  Custom. — The  as- 
sured must  have  known  of  a  custom  to  receive  overdue  pre- 
miums, and  have  been  induced  by  such  custom  to  rely  thereoc, 
in  order  to  avail  himself  thereof  to  establish  a  waiver.^® 

§  1361.  Payment  of  Assessments — Waiver  and  Es- 
toppel, Custom,  Acts,  etc. — The  rule  stated  in  the  last  section 
is  also  applicable  to  the  payment  of  assessments.^^  Thus,  a 
habit  of  the  company  to  receive  overdue  assessments  estops 
the  company  to  claim  a  forfeiture.^^  Where  the  oonstitution 
of  a  society  provided  that  in  case  a  member  was  suspended  for 
nonpayment  of  assessments  he  could  be  reinstated  upon  pay- 
ment of  the  assessments  within  four  months,  but  that  if  an  as- 
sessment remained  due  for  more  than  four  months  he  could 
only  be  reinstated  by  a  vote  of  his  lodge,  the  payment  of  all 
assessments,  and  the  furnishing  of  a  health  certificate,  and  it 
appeared  that  the  member  had  on  several  occasions  let  his  as- 
sessments be<?ome  overdue,  but  had  paid  them  all  within  four 
months,  except  the  last  one,  which  he  did  not  remit  until  more 
than  four  months  from  the  date  thereof,  and  then  the  ofiicer 
to  whom  he  sent  it  forwarded  to  the  insured  a  copy  of  the 
constitution  and  by-laws,  marking  the  provision  as  to  reinstate- 
ment, but  retaining  the  money,  it  was  held  to  be  a  question  for 

"  Bloom  V.  State  Ins.  Go.  (Iowa,  1895),  G2  N.  W.  Rep.  810;  McClain"8i 
Codr,  see.  1731. 

^  MoGowan  v.  Supreme  Goun.  Gatb.  M.  B.  Assn.,  7G  Hun  (N.  Y.>, 
584;  .58  N.  Y.  St.  Rep.  2GS. 

''  National  ISIut.  B.  Assn.  v.  .Tones.  84  Ky.  110;  Insiiranoe  Co.  v. 
Ilennesly,  75  Ind.  1;  Fowler  v.  Metropolitan  L.  Ins.  Go.,  41  Hun  (N. 
Y.).  .357;  Illinois  Mas.  B.  Soc.  v.  Baldwin,  86  HI.  479;  and  cases  cited 
under  last  section. 

•"  Stylow  V.  Wisconsin  Odd  Fellows'  M.  L.  Ins.  Go.,  G9  Wis.  224. 
Joyce,  Vol.  II.— 90 
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the  jury  whetlier  the  requiremeiit  as  to  tlie  liealtli  certificate 
and  vote  of  the  lodge  had  been  waived.^^  And  although  tlie 
certificate  is  stiiDulated  to  be  avoided  by  nonpayment  of  as- 
sessments within  ten  days  after  receiving  notice,  the  association 
is  estopped  to  claim  a  forfeiture  for  nonpaiyment  within  that 
lime  where  it  is  its  habit  to  receive  payments  within  sixty  days 
from  notice,^^  although  it  is  a  question  for  the  jury  wdiether 
the  facts  proven  constitute  a  waiver.^^  And  the  fact  that  the 
manager  has  promised  to  draw  upon  a  member  for  an  assess- 
ment, and  has  twice  done  so,  estops  the  company  to  claim  a 
forfeiture.®*  Although  by  custom  of  the  office,  known  to 
the  company,  an  agent  has  power  to  and  does  waive  delay  in 
payment  of  premiums,  in  case  of  assured's  death  before  actual 
payment  no  recovery  can  be  had.^^  If  the  association  has  at 
various  times  received  assessments  after  the  time  specified  for 
payment,  and  informs  assured  that  the  policy  vdll  not  be  for- 
feited for  nonpayment  after  the  day  they  became  due,  such 
acts  constitute  a  waiver  of  a  right  to  insist  on  forfeiture.®^  And 
where  a  director  promised  to  pay  an  assessment  for  a  member 
under  a  promise  of  repayment,  but  neglected  to  do  so,  it  was 
held  that  there  was  no  forfeiture.®^  But  such  promise  by  an 
agent  known  to  have  no  authority  to  make  the  same  does  not 
so  operate.®^  So  a  recognition  of  a  policy  holder  as  a  member 
after  he  has  refused  to  pay  an  assessment  and  failed  to  renew 
his  policy  waives  the  right,  after  the  company  becomes  in- 
.solvent,  to  insist  that   his  policy    is    forfeited.®®      But    even 

"  Rice  r.  Grand  Lodge  (Iowa.  1894),  60  N.  W.  Rep.  72R. 

»»  Odd  Fellows'  Mut.  Aid  Assn.  v.  Sweetzer,  117  Ind.  97;  19  N.  E. 
•Rep.  722. 

»'  Eluandorph  v.  Citizens'  Mut.  Ins.  Co.,  91  Mich.  30;  .51  N.  W.  Rop. 
926;  Odd  Fellows'  Mut.  Aid  Assn.  v.  Sweetzer,  117  Ind.  07;  19  N.  E. 
Rep.  722. 

"  McCorkle  v.  Texas  B.  Assn.,  71  Tex.  149;  8  S.  W.  Rep.  516. 

^  Conway  v.  Phoenix  Mut.  L.  Ins.  Co.,  140  N.  Y.  79;  23  ins.  L.  J. 
231;  55  N.  Y.  St.  Rep.  571. 

•*  Loughbridge  v.  Iowa  L.  &  Endowment  Assn.,  84  Iowa,  141;  50 
N.  W.  Rep.  568. 

"  Van  Houten  v.  Price,  38  N.  J.  Eq.  72. 

■*»  Co-operative  Assn.  v.  McCormico,  53  Miss.  233. 

•'  Conigland  v.  North  Carolina  M.  Ins.  Co.,  98  Am.  Dec.  SO,  1  Phil. 
Ell.  (N.  C.)  341. 
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thougli  there  be  a  waiver,  in  such  cases  the  payment  must  be 
made  within  a  reasonable  time  after  it  becomes  due.^*-'" 

§  1362.  TVaiver  of  Prepayment. — A  stipulation  as  to 
prepayment  of  the  premium  may  be  waived  by  the  company.^ "^ 
Where  the  agent  delivering  the  policy  tells  assured  that  pay- 
ments may  be  made  at  the  door,  and  several  calls  therefor  be- 
ing made  without  pajnnent,  and  about  six  months  thereafter, 
a  fire  having  started  in  the  same  block,  payment  is  made  to  and 
ac<?epted  by  the  agent,  who  does  not  at  the  time  believe  there 
is  any  danger  to  the  insured  premises,  and  forwards  the  pre- 
mium at  once  to  the  insurer,  the  latter,  however,  having  no 
knowledge  of  the  threatened  danger  by  fire,  it  is  held  that  a 
finding  by  the  jury  in  favor  of  the  plaintiff  might  reasonably 
have  been  made.^^-  Prepayment  of  premium  is  waived  where 
the  eompany's  soliciting  agent  receives  part  of  the  money  on 
delivery  of  the  policy,  and  credit  is  given  for  the  balance  in  a 
sum  equivalent  to  the  agent's  commissions,  not^vithstanding 
provisions  in  the  policy  requiring  payment  of  the  money  at 
the  home  office,  and  that  a  waiver  must  be  in  writing  over  the 
president's  signature,  and  although  the  policy  is  canceled  be- 
fore loss  for  nonpayment  of  premium,  the  assured,  however, 
not  being  notified  ther^)f  before  loss.^°^     If  the  contract  stip- 

»«"  Girard  L.  Ins.  CJo.  v.  Mutual  L.  Ins.  Co.,  86  Pa.  St.  236;  97  Pa.  St. 
15. 

'"'  German  Ins.  Co.  v.  Orr,  .56  111.  App.  637.  Company  may  waive 
prepayment:  Stoehlke  v.  Hahn,  158  111.  79.  Nonpayment  of  first  pre- 
mium, when  no  estioppel  ajjainst  company:  Union  Bid?.  Assn.  v. 
Rockford  Ins.  Co..  83  Iowa.  647;  32  xVm.  St.  Rep.  323.  Prepayment  is 
waived  when:  Griffith  v.  New  York  L.  Ins.  Co..  101  Cal.  u?7;  40  Am. 
St.  Rep.  90.  Delivery  of  the  policy  waives  condition  as  to  prepay- 
ment: Gosch  V.  State  Mut.  F.  Ins.  Co..  44  111.  App.  263;  S\'ytheville 
Ins.  etc.  Co.  v.  Teiger.  90  Va.  277;  18  S.  E.  Rep.  195.  Prepayment  of 
preroium  may  be  waived  by  an  agent  of  the  company  where  there  is 
evidence  that  the  company  was  aware  of  the  practice  of  its  agents 
so  to  do,  and  in  its  contract  of  agency  had  stipulated  that  such  acts 
of  the  agent  in  crediting  premiums  were  at  their  own  risk:  Smith 
V.  Provident  Sav.  L.  Assnr.  Co.,  13  U.  S.  C.  C.  A.  284;  24  Ins.  L.  J. 
502;  65  Fed.  Rep.  765.  This  subject  is  further  considered  under  the 
chapter  on  agency  herein. 

"'  Hargraves  v.  Home  Ins.  Co.,  43  Neb.  272-75;  61  N.  W.  Rep.  611. 

105  Terry  v.  Provident  Fund  Ins.  Co.,  13  Ind.  App.  1;  41  N.  E.  Ren. 
IS. 
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ulates  that  no  risk  is  assumed  by  tlie  insurer  except  for  that 
portion  of  the  year  for  whicli  cash  premiums  in  advance  have 
been  obtained,  a  forfeiture  for  nonpayment  of  premiums  i3 
not  waived  by  the  giving  a  note  for  said  premium  to  an 
agent  unauthorized  to  postpone  papnent,  especially  when 
there  was  never  any  acceptance  by  the  company  or  knowledge 
thereof  on  its  part.^°*  If  the  company  has  often  extended 
time  to  the  insured  and  to  others  for  payment  on  other  pol- 
icies, and  part  of  the  premium  due  is  accepted  when  tendered, 
there  is  a  waiver  of  prepayment.^ ^ 


105 


§   1363.     WhereReceiptof  Premiums  and  Assessments 
is  an  Act  of  Favor. — If   a  custom  to   allow  a  few  days  ex- 
tra is  proved  to  be  merely  a  favor  or  act  of  courtesy,  the  com- 
pany is  not,  in  such  case,  precluded  to  insist  upon  the  forfei- 
ture,^ "^^  although  there  would  seem  to  be  no  valid  reason  why 
proof  that  the  custom  was  only  a  courtesy  or  matter  of  favor 
should  not  appear  by  clear  and  satisfactory  evidence  to  have 
been  known  to  the  assured  to  Avarrant  such  ruling,  and  we 
would  suggest  that  the  proof  ought  to  exclude  the  conclusion 
that  the  assured  was  reasonably  justified,  by  the  acts    of  the 
assurer,  in  believing  that  he  could  safely  delay  payments,  for 
if  he  was  clearly  misled  by  such  custom  to  his  injury,  there 
ought  to  be  an  estoppel,  as  much  so  as  in  cases  where  such 
estoppel  controls  the  express  provisions  of  the  policy  or  con- 
tract; for  if  the  company  has  habitually  received  overdue  as- 
sessments when  tendered,  it  cannot  at  the  same  time  avoid  the 
effect  of  such  acts,  and  continue  its  right  to  insist  upon  for- 
feiting a  contract  for  nonpayment  of  assessments,  either  by 
printed  notices  or  by  verbal  commuuieations.^^^     So  a  stipula- 
tion in  an  obscure  part  of  the  policy  in  small  type  that  receipts 
of  overdue  premiums  should  fonn  no  precedent  as  to  payment 

"*  Smith  V.  New  England  M.  L.  Ins.  Co.,  11  U.  S.  C.  C.  A.  411;  0)3 
Fed.  Kep.  769. 
""  Nebraska  &  Iowa  Ins.  Co.  v.  Cliristiensen.  29  Neb.  572;  2G  Am. 

St.  Rep.  407. 

^«  Jones  V.  National  ^lut.  B.  Assn.  (Ky.),  2  S.  "^'.  Rep.  447;  Ser- 
voss  V.  Western  Mut.  Aid  Soc.  67  Iowa,  86. 

"'  Odd  Fellows'  Mut.  Aid  Assn.  v.  Sweetzer,  117  lud.  07;  19  N.  E- 
Eep.  722, 
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of  future  premiums,  but  rather  a  qualification  of  tlie  receipt 
of  premiums,  and  where  it  does  not  appear  when  the  same  had 
been  inserted,  and  that  the  company  had  failed  to  take  advan- 
tage thereof  in  two  fonner  trials  and  one  argument  in  error  of 
the  same  case,  it  cannot  be  set  up  to  establish  a  forfeiture,^  °^ 
and  if  the  act  be  one  of  favor  in  that  particular  instance,  there 
is  no  waiver.^"* 

§   1364.     Waiver  and  Estoppel — Acceptance  and  Re- 
tention of  Overdue  Premiums  and  Assessments — Cases. 

If  the  company  receives  and  retains  past  due  premiums  or  as- 
sessments paid  after  the  day  specified  in  the  policy,  it  renews 
the  contract  and  Waives  forfeiture  for  nonpayment  where  such 
acceptance  is  unconditional  and  the  facts  known.^^''  If  money 
is  received  and  retained  by  the  company  after  the  time  for 
payment  of  an  assessment  has  passed,  and  a  conditional  re- 
ceipt is  mailed  therefor  to  assured,  it  must  appear  that  it  was 
received  by  assured  in  the  absence  of  any  stipulation  for  com- 
munication through  the  mails,  otherwise  there  is  a  waiver  of 
the  default.^ ^^  But  the  assessment  must  be  received  wdth 
knowledge  of  the  facts.  Thus,  if  the  fact  that  the  member  is 
not  in  good  standing  in  his  local  lodge  is  unknowoi  at  the  time 
of  the  receipt  of  assessments  or  dues,  there  is  no  waiver,^ ^^  and 
the  waiver  arising  from  such  acts  of  acceptance  and  waiver  after 
demand  of  an  assessment  cannot,  where  the  money  has  been  re- 
tained until  after  death,  be  avoided  by  proof  of  mistake  in  de- 

"^  Girard  etc.  L.  Ins.  Co.  v.  New  York  M.  L.  Ins.  Co.,  97  Pa.  St.  15. 

»~  Illinois  Masons'  B.  Soc.  v.  Baldwin.  86  111.  479. 

""  Jacobs  V.  National  L.  Ins.  Co.,  1  MacAr.  (D.  C.)  632;  McQiiirk  v. 
Metropolitan  L.  Ins.  Co.,  56  Conn.  228;  Smith  v.  St.  Paul  F.  etc.  Ins. 
Co.,  3  Dak.  80;  Erdmann  v.  Mntual  Ins.  Co.  of  O.  of  H.  Sons,  44  Wis. 
370;  Tripp  v.  Vermont  L.  Ins.  Co.,  .55  Vt.  100;  Millard  v.  Supreme 
Conn.  American  Lejrion  of  Honor.  81  Cal.  340;  22  Pac.  Rep.  SG4.  Wy- 
man  v.  Phoenix  Mnt.  L.  Ins.  Co..  45  Hun  (N.  Y.).  181;  ITnited  Breth- 
ren Mut.  Aid  Soc.  V.  Schwartz  (Pa.).  12  Cent.  Rep.  728;  81  Am.  Dec. 
C89;  Rice  v.  New  England  Mut.  Aid.  Soc,  146  Mass.  248;  5  N.  B.  Rep. 
624;  Underwood  v.  Iowa  Legion  of  Honor.  66  Iowa,  134. 

"'  Shea  V.  Massachusetts  B.  Assn.,  160  Mass.  289;  23  Ins.  L.  J.  214; 
So  N.  E.  Rep.  855. 

"'  Springnieer  v.  Benevolent  Assn.,  5  Cin.  L.  Bull.  516. 
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manding  and  receiving  the  assessment.^ ^^  But  if  the  assured, 
seven  months  after  default  in  payment  of  2)remiums,  sends  the 
amount  due  with  a  letter  from  the  company's  medical  examiner 
as  to  his  health,  and  demands  a  receipt  for  said  money,  and  the 
company  does  not  return  the  money  but  credits  him  therewith, 
and  immediately  writes  both  him  and  its  local  agent,  insisting 
on  a  medical  examination,  there  is  a  waiver,  even  though  as- 
sured dies  of  consumption  six  days  after  writing  the  letter,  he 
having  no  knowledge  of  the  company's  last  letter.^  ^'^  If  a 
local  agent  receives  an  overdue  assessment  with  knowledge  of 
the  fact,  and  forwards  it  to  the  company,  which  receives  it,  and 
after  loss  adjusts  the  same,  it  is  a  waiver.^ ^^  So  the  acceptance 
and  retention  by  the  society  of  assessments  paid  by  a  member, 
the  company  knowing  that  he  is  in  default  and  taking  no  ac- 
tion to  effect  a  legal  suspension  under  the  by-laws,  waives  the 
default  and  forfeiture.^  ^^  And  the  forfeiture  is  waived  by  the 
tender  and  acceptance  of  part  of  the  amount  of  an  overdue 
premium,^ ^'^  and  the  tender  and  acceptance  'as  payment  of  the 
premium  due  on  a  certain  day  continues  the  policy  in  force, 
notwithstanding  previous  premiums  may  be  remaining  un- 
paid.^ ^^  But  the  forfeiture  is  held  not  to  be  waived  by  the 
collection  of  previous  assessments.^ ^^  So  there  is  no  waiver 
where  the  company  refuses  to  accept,  but  returns,  such  assess- 
ments to  its  local  agent,  who  has  received  them  subject  to  its 
rejection.^ ^°  And  although  dues  had  in  foa-mer  years  been  re- 
ceived when  in  arrears,  there  is  no  waiver  where  the  insured 

"»  Bailey  v.  Mutual  B.  Assu.,  71  Iowa.  689;  27  N.  W.  Rep.  770;  Geor- 
gia Masonic  Mut.  L.  Ins.  Co.  v.  Gibson,  52  Ga.  640.  See  Modern 
Woodmen  of  America  v.  Jameson,  49  Kan.  677;  30  Pac.  Rep.  400;  21 
Ins.  li.  J.  711;  reversing  29  Pac.  Rep.  473. 

"*  Rasmusen  v.  New  York  L.  Ins.  Co.  (Wis.  1895),  64  N.  W.  Rep. 
301. 

"'  Farmers'  Mut.  etc.  Co.  v.  Buven.  40  Mich.  147. 

1"  Danilier  v.  Grand  Tvodge  A.  O.  U.  W.,  10  Utah,  110;  37  Pac.  Rep. 
245.    See  Lycoming  etc.  Ins.  Co.  v.  Schollenberger,  44  Pa.  St.  259. 

^'^  Hodson  V.  Guardian  L.  Ins.  Co.,  97  Mass.  144;  Joliffe  v.  Madison 
Mut.  Ins.  Co.,  39  Wis.  111.    But  see  see.  1114,  herein. 

"'  Butler  V.  American  Popular  L.  Ins.  Co.,  42  N.  Y.  Sup.  Ct.  342. 

^''  Nash  V.  Union  Ins.  Co.,  43  Me.  343. 

"»  United  Brethren  Mut.  Aid  Soc.  v.  Schwartz  (Pa.).  12  Cent.  Rep. 
72S. 
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never  paid  nor  tendered  the  dues  until  long  after  lie  was  told 
that  the  insurer  would  insist  on  the  forfeiture ;^-^  nor  is  the 
condition  in  an  insurance  policy  as  to  prompt  payment  of  the 
premiums  waive.d  as  to  other  premiums  by  the  acceptance  of  a 
note  for  the  first  and  an  extension  of  time  thereon.^  ^-  So  a 
demand  for  an  overdue  premium  without  its  payment  is  not 
sufficient  to  reinstate  a  policy  which  by  its  terms  is  for- 
feited by  a  failure  to  pay  promptly,  although  demand  and  pay- 
ment does  reinstate.^  ^^  The  question  as  to  waiver  of  forfeiture 
by  retaining  assessments  an  unreasonable  length  of  time  is  one 
of  fact  for  the  jury.-^^* 

§   1365.      Right    or   Oblig-ation   to  Accept  and  Retain 
Overdue  Premium    or  Assessment — No   Waiver. — If   the 

company  has  by  the  terms  of  the  contract,  or  of  the  charter  or 
by-laws  or  articles  of  association,  included  therein  a  right  to  de- 
mand and  receive  overdue  assessments,  such  act  does  not  oper- 
ate as  a  waiver  of  forfeiture,  nor  estop  the  company  from  insist- 
ing thereon.^  ^^  Thus  if  the  contract  provides  for  suspension  of 
the  risk  during  the  time  the  premium  note  remains  overdue 
and  unpaid,  but  is  also  conditioned  that  the  policy  may  be  re- 
vived on  subsequent  payment,  the  receipt  of  partial  payments 
on  the  note  does  not  operate  as  a  waiver  of  the  forfeiture  aris- 
ing from  default  in  payments,  nor  render  the  company  liable 
for  a  loss  occurring  after  such  default,  for  the  company  is  ob- 
ligated under  the  contract  to  receive  payment  on  the  note 
when  tendered,  'and  the  policy  is  not  revived  until  full  pay- 
ment is  made.-'^^  So  where  the  policy  provides  that  upon  de- 
fault in  payment  as  stipulated  of  installments  due,  the  policy 
shall  cease  and  the  premium  be  considered  as   earaed,  the  de- 


"'  Mandeffo  v.  Centennial  Mut.  L.  Assn.,  64  Iowa,  134;  19  Ins.  L.  J. 
6G0;  17  N.  W.  Rep.  656. 

"=  Mobile  L.  Ins.  Co.  v.  rniett,  74  Ala.  487. 

'-■'  Cohen  v.  Continental  F.  Ins.  Co.,  67  Tex.  325;  60  Am.  Dec.  24; 
Iklge  V.  Duke,  18  L.  J.  Ch.  183. 

"■*  Matf  v.  Roman  Catholic  Prot.  Soc,  70  Iowa,  455;  30  N.  W.  Rep. 
799  (finding  of  no  waiver  in  this  case). 

'-'  See  sec.  12.58,  heroin,  and  c.  xxxi.  heroin,  on  iironiiuni.  etc..  notes. 

'«  Carlock  v.  Phoenix  Ins.  Co.,  138  111.  210;  28  N.  E.  Rep.  53. 
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mand,  payment,  and  acceptance  of  the  premium  constitutes  no 

1  ''7 

waiver/"' 

§  1366.  Unconditional  Offer  to  Accept  Overdue  Pre- 
mium— Tender. — An  unconditional  offer  by  the  company  to 
accept  at  a  future  time  an  overdue  premium,  with  a  tender  of 
payment  in  pursuance  of  such  offer,  operates  to  waive  a  for- 
feiture for  the  nonpayment.^ ^^ 

§  1367.  Conditional  Acceptance  of  Overdue  Pre- 
miums, etc. — Although  the  policy  may  be  forfeited  orsuspend- 
■ed  by  default  in  payment  of  premiums  or  assessments,  and 
■overdue  premiums  or  assessments  may  be  received  condition- 
ally, as  in  case  they  are  accepted  provided  the  assured  be  alive 
and  in  good  health,  the  required  conditions  as  to  life  or  health 
must  exist  to  warrant  a  continuance  of  the  policy,  or  its  revival, 
or  a  waiver  of  the  forfeiture,  or  reinstatement  of  the  member, 
and  the  same  rule  applies  to  a  custom  to  receive  overdue  pay- 
ments conditionally,  for  in  such  case  the  conditions  must  exist 
to  constitute  a  waiver.^ ^^  Thus,  although  several  overdue  pre- 
miums have  been  received,  or  if  they  have  been  habitually  re- 
ceived, yet  if  they  have  always  been  accepted  on  the  express 
condition  that  the  assured  is  in  good  health  and  that  the  ac- 
ceptance of  such  overdue  payments  is  wholly  optional  with 
the  company,  there  is  no  waiver  of  forfeiture  where  the  insured 
is  not  in  good  health ;^^'^  and  if  the  member  is  required  to  fur- 
nish a  certificate  of  health,  this  constitutes  a  condition  upon 
which  payment  can  only  be  made.^^^    If  after  nonpayment  of 

^-'  Coben  v.  Continental  L.  Ins.  Co.,  67  Tex.  325;  3  S.  W.  Rep.  296. 
See  Joliffe  v.  Madison  etc.  Ins.  Co.,  39  Wis.  Ill;  Sliultz  v.  Hawkeye 
Ins.  Co..  42  Iowa.  239. 

>«  Muriay  v.  Home  B.  L.  Assn..  90  Cal.  402;  25  Am.  St.  Rep.  133. 

^  Want  V.  Blunt,  12  East.  1S3;  SeiToss  v.  Western  Mut.  Aid  Soc. 
<57  Iowa,  86;  Unsell  v.  Hartford  L.  &  Ann.  Ins.  Co.,  32  Fed.  Rep.  443; 
Hartford  L.  &  Ann.  Ins.  Co.  v.  Unsell  (U.  S.  S.  C.  1892),  12  Supr.  Ct. 
Itep.  671;  21  Ins.  L.  J.  481;  Lewis  v.  Pbopuix  Mut.  L.  Ins.  Co.,  44  Conn. 
73;  Harris  v.  Equitable  L.  Assur.  Soc,  3  Hun  (N.  Y.),  724;  6  X.  Y.  St. 
Hep.  108. 

'"  Mutual  L.  Ins.  Co.  v.  Girard  L.  Ins.  Co.,  100  Pa.  St.  172;  Cross- 
man  V.  Massachusetts  R.  Assn..  143  Mass.  435. 

"'  Crossuian  v.  Massacbusetts  B.  Assn.,  143  Mass.  435;  Servoss  v. 
Western  Mut.  Aid  Soc,  67  Iowa,  86. 
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an  assessment  wken  due  a  duplicate  notice  is  sent,  stating  tliat 
the  forfeited  certificates  may  be  renewed  by  immediate  pay- 
ment and  tke  receipt  thereof  at  the  home  office,  if  the  associa- 
tion approves  the  risk  and  the  assured  pays  said  assessment  and 
receives  a  receipt  therefor,  conditioned  that  assured  is  in  good 
health,  as  he  then  was,  there  is  a  waiver  of  forfeiture.^ ^^    And 
if  the  facts  are  such  that  the  satisfactory  evidence  of  good 
'  health"  provided  for  by  the  by-laws  could  not  have  been  fur- 
nished, and  the  receipt  given  for  the  assessment  is  conditioned 
that  the  assured  should  be  living,  of  temperate  habits,  and  in 
good  health,  as  when  made,  a  member,  there  is  no  waiver.^ ^^"^ 
But  in  another  case  a  life  insurance  company,  being  estopped 
by  its  contract  to  insist  on  a  forfeiture  of  a  policy  for  nonpay- 
ment of  premiums,  agreed  with  the  assured  to  receive  the  over- 
due premiums  and  restore  the  policy,  if  a  medical  re-examina- 
tion should  be  satisfactory,  and  if  not,  to  refund  the  premiums 
so  received.    The  assured  paid  the  overdue  premiums,  but  the 
medical  re-examination  was  unsatisfactory.     The  company  de- 
clined to  revive  the  policy  or  refund  the  premiums  so  paid,  and 
it  was  held  that  the  assured  might  be  reinstated  in  the  position 
he  occupied  when  the  agreement  was  entered  into.^^'*    And  it 
has  been  rather  broadly  held  that  there  was  a  waiver  both  of 
the  condition  of  the  certificate  and  also  of  prompt  payment,^  ^^ 
where  a  provision  in  the  by-laws  stipulated  that  overdue  pay- 
ments of  assessments  would  be  accepted  only  on  the  presenta- 
tion of  a  certificate  of  good  health,  and  the  last  three  payments 
prior  to  the  death  of  the  insured  had  been  accepted  a  day  or 
two  after  maturity  without  such  certificate,  and  the  last  pay- 
ment was  not  made  at  the  time  the  insured  died,  five  days  after 
time  of    payment   had  expired.     And    the    same    ruling  was 
made  where  an  overdue    assessment  was    collected    and    the 


'"  Sieberg  v.  Massachusetts  B.  L.  Assn.,  87  Hun  (N.  Y.)  199-  67  N 
Y.  St.  Ecp.  750. 

'"  Ronald  V.  Mutual  Rosorve  Funrl  L.  Assn.  (N.  Y.  C.  A.  1892)  44 
N.  Y.  St.  Rep.  407;  30  N.  E.  Rep.  730;  21  Ins.  L.  J.  034. 

"'  Meyer  v.  Knlrkorbocker  L.  Ins.  Co.,  73  N.  Y.  .516;  29  Am.  Rpp. 
200;  Appleton  v.  Phoenix  Mut.  L.  Ins.  Co.,59  N.  H.  541;  47  Am  Ren 
22(». 

"'  Painter  v.  Industrial  L.  Assn.,  131  Ind.  68;  30  N.  E.  Rep.  876. 
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receipt  provided  that  it  was  "received  on  condition  tliat  the 
member  is  in  good  health/'  and  six  assessments  were  subse- 
quently levied  and  unconditionally  received  by  the  company 
thereafter,  even  though  at  the  time  of  the  conditional  accept- 
ance the  member  was  in  ill  health.^ ^^  So  if  the  company  being 
cognizant  of  the  actual  state  of  health  of  the  insured,  or  if 
there  is  no  fraud  practiced  in  concealing  the  same  from  the 
company,  the  acceptance  and  retention  of  the  payment  consti- 
tutes a  waiver,  even  though  the  receipt  provides  that  it  is  only 
binding  on  condition  that  the  assured  is  in  good  health,  unless 
the  money  be  paid  within  the  time  specified  under  the  no- 
tice.^ ^'^  Although  the  premium  is  past  due,  yet  if  the  company 
receives  and  retains  it,  there  is  a  waiver  of  the  forfeiture,  even 
though  the  company  wrote  to  the  assured  after  the  money  was 
in  its  hands  that  he  must  send  a  certificate  or  his  own  statement 
of  good  health.  And  in  such  case  a  verdict  for  recovery  on 
the  certificate  will  be  sustained.^ ^^  Although  assured  pays  an 
assessment,  nevertheless  he  may  question  its  validity,  it  hav- 
ing been  conditionally  received  by  the  society.^ ^ 

§   1368.     When  Custom  to  Receive  Overdue  Payments 
may  be  Availed  of  by  Insured — General  Custom — Proof. 

Evidence  of  the  acceptance  of  one  single  overdue  premium  or 
assignment,  or  of  a  few  separate  instances,  is  insufiicient  of  ic- 
self  to  establish  a  waiver  of  forfeiture  claimed  for  nonpayment 
of  a  subsequent  premium  or  assessment.^ ^°  But  three  contin- 
uous payments  of  overdue  assessments  preceding  the  last  made 

"«  Eice  V.  New  England  Mut.  Aid  Soc,  14(5  Mass.  248;  15  N.  E. 
Rep.  624.  See,  also,  Stylow  v.  Wisconsin  Odd  Fellows'  Mut.  L.  Ins. 
Co.,  69  Wis.  224;  34  N.  W.  Rep.  151. 

"^  Stylow  V.  Wisconsin  Odd  Fellows'  Mut.  L.  Ins.  Co.,  69  Wis.  224: 

34  N.  W.  Rep.  141. 

^^  Rockwell  V.  Mntual  L.  Ins.  Co.,  27  Wis.  372;  20  Wis.  335.  But  in 
the  same  ease,  21  Wis.  548,  it  was  held  a  question  for  the  jury 
whether  the  money  was  taken  upon  condition  that  the  member  was 
in  good  health. 

"°  Shea  V.  Massachusetts  B.  Assn.,  160  Mass.  289;  23  Ins.  L.  J.  214; 

35  N.  E.  Rep.  855. 

^*'  Marston  v.  Massachusetts  Mut.  L.  Ins.  Co.,  59  N.  R.  92;  Bos- 
worth  V.  Western  Mut.  Aid  Soc.  75  Iowa.  582;  39  N.  W.  Pi^p.  903; 
Wilcutt  V.  Northwestern  Mut.  etc.  Co.,  81  Ind.  301;  Mobile  L  Ins.  Co. 
V.  Parett,  74  Ala.  487. 
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and  accepted  have  been  held  sufficient  to  establish  a  waiver.^ *^ 
And  the  acceptance  by  the  secretary,  wno  is  author- 
ized to  collect  assessments  of  the  amount  due  at  various 
times  after  the  expiration  of  the  specified  days  of  pay- 
ment, constitutes  a  waiver  of  forfeiture.^ ■^^  If  there  is  a  cus- 
tom to  charge  premiums  on  renewals  or  new  policies,  and  have 
periodical  settlements  with  insured  under  an  arrangement  with 
him  to  that  effect,  it  may  be  implied  that  credit  is  given  for 
premiums  so  charged  until  the  next  settlement.^ '^^  The  iiile 
stated  in  a  prior  section  presupposes  such  an  habitual  and  uni- 
form custom  as  to  warrant  the  presumption  that  the  insured 
was  justified  in  believing  that  he  could  safely  delay  payment, 
notwithstanding  the  terms  of  his  contract;  such  custom  as  is 
shown  by  an  examination  of  the  cases  may  have  extended  over 
a  number  of  years,  and  the  instances  may  not  have  occurred 
consecutively,  or  it  may  have  covered  only  a  comparatively 
short  period  of  time,  or  there  may  have  been  several  consecu- 
tive instances  immediately  preceding  the  time  of  payment  of 
the  last  premium  or  assessment,  so  those  paid  when  overdue 
.may  have  sustained  such  a  proportion  to  the  whole  number  of 
payments  during  a  given  period  of  time  as  to  warrant  the  pre- 
sumption of  a  waiver.^'*'*  Evidence  is  held  admissible  on  behalf 
of  the  insured  to  show  a  custom  or  usage  among  insurance  com- 
panies to  receive  premiums  within  a  reasonable  time  after  they 
fall  due,  under  policies  similar  to  that  in  suit,  if  the  insured  be 
in  good  health,  notwithstanding  the  policies  contain  a  clause  of 
forfeiture  for  nonpayment  of  premiums  on  the  very  day  they 
are  due.^^'^    But  a  custom  to  receive  assessments  after  default 

'"  Painter  v.  Industrial  L.  Assn.,  131  Ind.  68;  30  N.  E.  Rep.  876. 

^"  Loughbridge  v.  Iowa  L.  &  Endowment  Assn.,  84  Iowa,  141;  50  N. 
W.  Rep.  568. 

"'  Newark  Mach.  Co.  v,  Kenton  Ins,  Co.,  50  Ohio  St.  549;  35  N.  E. 
Rep.  1060. 

'**  See  cases  cited  under  sec.  1301,  herein,  and  Grossman  v.  Massa- 
chusetts B.  Assn.,  143  Mass.  435. 

"'  Cirard  L.  Ins.  etc.  Co.  v.  New  Yorlc  Mut.  L.  Ins.  Co..  97  Pa.  St.  15; 
100  Pa.  St.  72.  See.  also.  Helme  v.  Pliilndolphia  Ins.  Co..  61  Pa.  St. 
107;  Mayer  v.  Mutual  etc.  Co.,  38  Iowa.  304;  18  Am.  Dec.  34;  Thomp- 
son V.  St.  Louis  Mut.  F.  Ins.  Co..  52  Mo.  469.  In  this  case  the  in- 
struction to  the  lury  by  the  lower  court  admitting  evidence  of  usual 
delay  in  the  payments  was  sustained  upon  appeal. 
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cannot  be  availed  of  unless  tke  member  knew  of  sucli  custom, 
or  kad  been  indulged  in  that  manner  a  number  of  times.  The 
mere  fact  that  it  had  been  granted  to  others  is  also  held  insuf- 
ficient.^ ^^  And  where  no  general  custom  of  waiving  such  de- 
faults is  shown  to  exist,  and  it  does  not  appear  that  deceased 
had  any  knowledge  of  such  custom,  if  any,  and  there  is  no  ev- 
idence of  waiver  as  to  himself  except  in  a  few  instances,  a  find- 
ing in  favor  of  the  company  will  not  be  disturbed.^ ^''^  Evi- 
dence of  such  general  usage,  is,  however,  held  inadmissible  in 
other  cases  ;^*^  although  it  is  held  that  evidence  of  a  custom  to 
give  credit  for  fire  insurance  premiums  in  otlier  oases  may  be 
shown  in  connection  mth  evidence  that  the  company,  or  its  au- 
thorized agent  had  given  credit  to  the  insured  on  previous  oc- 
casions.^^® A  finding  by  the  jury  of  waiver  mil  not  be  dis- 
turbed when  based  upon  the  fact  of  a  custom  of  the  com- 
pany to  frequently  accept  overdue  premiums  sent  to  the 
broker.i^o 

§  1369.  Waiver  of  Forfeiture  Generally  by  Receipt 
of  Overdue  Preiniums,  Assessments  and  Dues. — If  a  forfei- 
ture has  occured  for  breach  of  any  condition  in  the  policy  or 
of  the  contract  in  a  mutual  benefit  society,  and  the  company 
thereafter,  with  knowledge  of  the  facts,  unconditionally  ac- 
cepts and  retains  a  premium  or  assessment,  it  thereby  Avaives 
the  former  forfeiture,  and  the  company  is  estopped  thereafter 

"'  McGowan  v.  Supreme  Cotracil  etc.  B.  Assn.,  75  Hun  (N.  Y.). 
534;  28  N.  Y.  Supp.  177;  citing  Apploton  v.  Insurance  Co.,  59  N.  H. 
.^.41;  Crossman  v.  Association,  14.3  Mass.  4.35;  9  N.  E.  Rep.  753.  See, 
also,  Schwartz  v.  Grennania  L.  Ins.  Co..  18  Minn.  448;  Taylor  v. 
^tna  L.  Ins.  Co.,  13  Gray  (Mas.s.>.  434;  Wood  v.  Pougbkeepsie  Ins. 
Co..  .32  N.  Y.  619;  Redfield  v.  Patterson  F.  Ins.  Co.,  6  Abb.  N.  C.  (N. 
Y.)  456. 

"^  Bosworth  V.  Western  Mut.  Aid  Soc.  57  Iowa,  582;  39  N.  W.  Rep. 

903. 

^«  Insurance  Co.  v.  Sefton,  53  Ind.  380;  Howell  v.  Knickerbocker 
L.  Ins.  Co.,  44  N.  Y.  (5  Hand.)  276;  4  Am.  Rep.  075;  Sheldon  v.  At- 
lantic F.  Ins.  Co.,  26  N.  Y.  460;  Lewis  v.  Phoenix  Mut.  etc.  Co..  44 
Conn.  72;  Wood  v.  Pougbkeepsie  Ins.  Co..  32  N.  Y.  619;  Redfield  v. 
Paterson  F.  Ins.  Co.,  6  Abb.  N.  C.  (N.  Y.)  456. 

""  Wood  V.  Poiigbkeepsie  Ins.  Co.,  32  N.  Y.  627.  per  Davis.  J.  And 
see  rases  under,  last  note. 

'«>  Estes  V.  Home  Mfrs.  etc.  Ins.  Co.  (N.  H.),  33  Atl,  Rep.  515. 
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from  setting  up  tlie  grounds  of  forfeiture  as  a  defense/ ^^  and 
this  is  so  eveai  though  a  former  assessment  had  been  received 
conditionally  ;^^^  and  so  although  the  policy  provides  that  noth- 
ing less  than  a  distinct  specific  agTeeruent  indorsed  on  the  pol- 
icy shall  constitute  a  waiver  of  any  eondition  therein.-^ ^^  And 
a  receipt  of  the  premium  is  a  waiver  of  concealment/^*  of 
misrepresentations  generally/ ^^  of  misrepresentations  as  to  age 
in  a  life  policy/ ^"^  of  removal  of  residence/^'''  of  engaging  in 
prohibited  occupation/^®  of  alleged  fraud  in  procuring  the  poh 
icy/^^  of  a  defense  that  the  policy  never  attached  where  the 
claim  is  first  made  after  loss/^"  of  change  in  habits  of  assured 
after  notice  thereof^  ^^  of  prohibited  use  of  a  building/ "^^  and  of 

"'  McGurk  V.  Metropolitan  L,  Ins.  Co.,  56  Conn.  528;  North  Ber- 
wick F.  Co.  V.  N.  E.  F,  &  M.  Ins.  Co.,  52  Me.  336;  Weed  v.  London 
&  L.  F.  Ins.  Co.,  116  N.  Y.  106;  Lycoming  F.  Ins.  Co.  v.  Scliollen- 
berger,  44  Pa.  St.  259;  Tuttle  v.  Robinson,  33  N.  H.  104;  Rice  v.  New 
England  Mut.  Aid  Soc,  146  Mass.  248;  Lycoming  Ins.  Co.  v.  Bar- 
ringer,  73  111.  230;  Cans  v.  St.  Paul  etc.  Ins.  Co.,  43  Wis.  108;  JEtna 
Ins.  Co.  V.  Maguire,  51  111.  342;  Fitzpatrick  v.  Hartford  L.  &  Ann.  Ins. 
Co.,  56  Conn.  116;  Scliwartzbacb  v.  Ohio  Valley  Prot.  Union.  25  W. 
Va.  622;  Northwestern  Mut.  L.  Ins.  Co.  v.  Amerman.  16  111.  App.  528; 
Viele  V.  Germania  etc.  Ins.  Co.,  26  Iowa.  9;  Phoenix  L.  Ins.  Co.  v. 
Raddin,  120  U.  S.  183;  Lycoming  F.  Ins.  Co.  v.  Stockblower.  26  Pa. 
St.  199;  Rathbone  v.  City  F.  Ins.  Co.,  31  Conn.  194;  Wing  v.  Hawey,  5 
De  Gex,  M.  &  G.  265;  Farmers'  etc.  Ins.  Co.  v.  Bowen,  40  Mich.  147; 
Rindge  v.  N.  E.  Mut.  Aid  Soc,  146  Mass.  286;  Story  v.  Hope  Ins. 
Co.,  37  I^a.  Ann.  2.54;  Commercial  Ins.  Co.  v.  Spankneble,  52  111.  53; 
4  Am.  Rep.  582. 

"*  Rice  V.  New  England  Mut.  Aid  Soc,  146  Mass,  248,  and  cases 
cited. 

'"  Stx)ry  V.  Hope  Ins.  Co.,  37  I^.  Ann.  2.54. 

>"  Armstrong  y.  Turquand.  9  Ir.  C.  L.  32;  3  Irish  Jur.,  N.  S.,  450. 

m  Fitzgerald  v.  Hartford  L.  &  Ann.  Ins.  Co.,  56  Conn.  116;  Hoff- 
man V.  Supreme  Council,  35  Fed.  Rep.  252;  Wetherell  v.  Marine  Ins. 
Co.,  49  Me.  200;  Schwartzbach  v.  Protection  Union  Soc.  25  W.  Va. 
622. 

"^  Gray  v.  National  B.  Assn.,  Ill  Ind.  531;  Morrisson  v.  Odd  Fel- 
lows' etc  Soc,  59  Wis.  162. 

"^  Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223, 

"'  Home  L.  Ins.  C/o.  v.  Pierce.  75  111.  426. 

"»  Armstrong  v.  Turquand,  9  Ir.  Law,  N.  S..  32;  3  Irish  Jur..  N.  S., 
4.50. 

160   Powell  V.  Factors'  etc.  Ins.  Co..  2S  La.  Ann.  10. 

'"  Phn-nix  Mut.  L.  Ins.  Co.  v.  Raddin.  120  V.  S.  183;  7  Supr.  Ct. 
Rep.  .500. 

"^  Keenan  v.  Dubuque  etc.  Ins.  Co.,  13  Iowa,  375. 
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ill-healtli  of  assured.^  ^^  So  the  acceptance  of  an  additional  pra' 
miiim  for  an  increase  of  risk  may  waive  a  forfeiture.^  *^^  So  ia 
a  case  where  niembers.hij)  in  a  mutual  benefit  society  was  de- 
pendent upon  the  continuance  of  membership  in  another  or- 
der, the  receipt  of  dues  by  the  society  from  a  member  after  his 
withdrawal  from  such  order  does  not  constitute  a  waiver  of 
forfeiture  of  good  standing,  where  such  fact  of  withdrawal  is 
not  known  to  the  society  nor  its  officers.^^^  But  the  society, 
by  accepting  and  retaining  dues  and  fees  under  a  beneficiary 
certificate  with  knowledge  waives  all  irregularity  in  admission 
of  the  applicant  to  membership  therein,  as  well  as  in  the  or- 
ganization of  the  subordinate  lodge.^^®  Where  an  open  river 
policy  includes  all  merchandise  to  be  shipped  to  and  from 
plaintiff  to  and  from  all  ports,  and  there  is  attached  a  cotton 
and  produce  contract,  returns  to  be  made  of  all  produce 
shipped,  and  the  contract  is  to  be  avoided  for  failure  to  do 
so,  and  this  is  not  done,  and  the  company  afterward  re- 
ceives the  premiums  without  raising  any  question  of  forfeiture 
of  the  produce  contract,  nevertheless  the  plaintiff  cannot  re- 
cover.^®'^  Nor  does  the  acceptance  of  a  premium  waive  enga- 
ging in  a  prohibited  occupation  where  the  insured  is  told  at  the 
time  by  the  company's  agent  who  received  the  money  that  it 
would  not  protect  him  in  case  of  death  before  change  of  the 
employment.^  °* 

§  1370.  Waiver  by  Collectings  Assessments  on  Notes 
or  by  Collecting  or  Suing  on  Notes. — Making  and  collect- 
ing 'assessments  upon  the  premium  note  for  losses  which  ac- 
crued prior  to  the  forfeiture  are  not  a  waiver  of  it.^^^  If  with 
knowledge  of  an  act  of  forfeiture  an  insurance  company  makes 
and  collects  assessments  on  premium  notes,  the  forfeiture  of 

>«>  Rice  V.  New  England  Mut.  Aid  Soc,  146  Mass.  248. 

"*  North  Berwick  Co.  v.  New  England  F.  &  M.  Ins.  Co.,  52  Me. 
336,  per  the  court. 

"=  Burbank  v.  Boston  Police  Relief  Assn..  144  Mass.  434. 

166  perine  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn.  82;  50  N.  W.  Rep. 
1022;  21  Ins.  L.  J.  213. 

"^  Palmer  v.  Factors'  etc.  Ins.  Co.,  33  La.  Ann.  1336. 

i"*  Northwestern  Mut.  L.  Ins.  Co.  v.  Amerman,  119  111.  329 

«»  Smith  V.  Saratoga  Mut.  Ins.  Co.,  3  Hill  (N.  Y.),  508. 
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tlie  23olicj  is  tliereby  waived.^ ^°  But  the  assured  cannot  set 
up  his  own  default  to  work  a  forfeiture.^'''^  Where  the  pre- 
mium notes  are  payable  absolutely,  whether  tlie  policies  have 
been  forfeited  or  not,  an  acceptance  of  a  payment  after  a  loss 
of  which  the  company  has  notice  is  not  a  waiver  of  any  forfei- 
ture,^"^ especially  where  the  company  has  refused  to  pay  the 
loss  because  of  forfeiture  of  the  policy  for  breach  of  condi- 
tion. Thus  acceptance  of  money  due  on  a  note  six  weeks  after 
the  lo.5s  and  after  commencement  of  suit  does  not  waive  a  for- 
feiture for  a  previous  breach  of  condition  of  the  policy.^ '^^ 
So  if  the  contract  stipulates  that  the  note  for  the  premium 
shall  be  collectible  even  in  case  of  loss,  and  that  legal  proceed- 
ings shall  not  revive  the  policy,  the  forfeiture  arising  from 
nonpayment  of  the  note  when  due  is  not  waived  by  collecting 
the  amount  thereof.-''^* 

§  1371.  Whether  Levy  and  Receipt  of  Subsequent 
Assessments  and  Dues  Waives  Forfeiture. — The  cases  are 
not  in  harmony  on  this  question.  Many  of  the  decisions  which 
seem  directly  in  point  will  be  found,  upon  examination,  to 
have  relied  upon  authorities  which  do  not  support  the  doc- 
trine of  that  case,  for  the  reason  that  the  cited  cases  have 
not  rested  upon  the  sole  question  whether  a  levy  of  subsequent 
assessments  constitutes  a  waiver  of  forfeiture;  but  there  have 
been  other  circumstances  in  proof  which,  together  with  the 
fact  of  such  subsequent  levy,  have  been  held  to  warrant  a  for- 
feiture or  not,  as  the  case  may  be.  Again,  it  has  been  declared 
that  after  a  breach  of  condition  and  consequent  forfeiture  the 

""  Mackenzie  v.  Planters'  Ins.  Co.,  9  Heisk,  (Tenn.)  261;  Susque- 
hanna Mut.  F.  Ins.  Co.  V.  Leavy,  136  Pa.  St.  499;  20  Atl.  Rep.  502, 
505;  Viall  v.  Genesee  Mut.  Ins.  Co.,  19  Barb.  (N.  Y.)  440.  See  next 
section  herein. 

"'  Susquehanna  Mut.  F.  Ins.  Co.  v.  Leavy,  136  Pa.  St.  499;  20  Atl. 
Rep.  502.  505. 

"'  .Toliffe  V.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill;  Neeley  v.  Ouon- 
dajjo  Co.  Mut.  Ins.  Co.,  7  Hill  (N.  Y.),  49. 

'''  Schimp  V.  Cedar  Rapids  Ins.  Co.,  124  111.  354;  13  West.  Rep.  857; 
16  N.  B.  Rep.  229. 

"*  Shakey  v.  Hawkoye  Ins.  Co..  44  Iowa,  540;  Life  Ins.  Co.  v.  Pen- 
<31eton,  112  U.  S.  696;  Wheeler  v.  Life  Ins.  Co..  82  N.  Y.  543;  Curtin  v. 
Phcpnix  Ins.  Co.,  78  Cal.  619;  21  Pac.  Rep.  370. 
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rights  of  the  pai'ties  have  become  fixed  as  in  case  of  a  lease 
which  has  become  ipso  facto  void  by  the  condition,  where  no 
acceptance  of  rent  afterward  can  give  it  countenance.^"^^     In 
other  cases,  by  the  very  stipulations  of  the  contract  the  as- 
surer has  the  rig'ht  to  levy  and  collect  assessments  after  for- 
feiture or  suspension  without  subjecting  itself  to  the  claim  of 
w^aiver  of  it^  exemption  from  liability  from  the  forfeiture;  as 
in  case  of  premium  and  like  notes,  or  where  the  premium  is 
stipulated  to  be  considered  as  earned;  or  the  assessment  may 
be  levied  under  such  conditions  that  a  waiver,  which  might 
otherwise  exist,  cannot  be  based  thereon;  as  where  a  resolu- 
tion of  the  board  of  directors  provides  that  notice  be  given  to 
enable  delinquent  members  to  reinstate  themselves,  and  the 
testimony  shows  such  fact,  and  that  the  notice  was  sent  for 
that  purpose  only,  and  the  same  is  uncontradicted.    Here  there 
is  no  waiver  of  forfeiture  by  sending  notices  of  assessments  sub- 
sequently   levied    after    others    are    overdue    and    unpaid.^'''® 
There  are,  however,  numerous  cases  which  hold  that  if  the 
assured  has  been  delinquent  in  the  payment  of  assessments,  or 
there  has  been  a  breach  of  some  other  condition  in  the  policy, 
the  levy  of  subsequent  assessments  by  the  company  for  a  sub- 
sequently occurring  loss  constitutes    a  waiver    of  forfeiture, 
pro^-ided  the  insurer  has  knowledge  of  all  the  facts  involved.^ '^'^ 
We  believe  this  to  be  the  correct  rule,  provided,  however,  that 
the  contract  does  not  otherwise  stipulate,  that  there  has  been  no 
mistake,  and  that  the  acts  of  levying  and  receipting  such  subse- 
quent assessments  are  not  done  under  such  circumstances  that 
it  is  apparent  that  no  waiver  was  intended,  and  that  no  agree- 
ment or  estoppel  could  be  based  thereon. 

§   1372.    Same  Subject — Authorities  Holdinj?  a  Waiver. 

If  a  mutual  insurance  company,  with  full  knowledge  of  the 
falsity  of  a  w^arranty,  assesses  the  premium  note,  it  is  estopped 

"*  See  Gardiner  v.  Piscataquis  Mut.  F.  Ins.  Co.,  38  Me.  439. 

1"  Mutual  Protection  L.  Ins.  Co.  v.  Lawry,  84  Pa.  St.  43. 

"'  Odd  Fellows'  Mut.  Aid  Assu.  v.  Sweetzer,  117  Ind.  97;  19  N.  E, 
Rep.  722;  Turtle  v.  Robinson,  33  N.  H.  104;  Masonic  Mut.  etc.  Soc. 
V.  Beck.  77  Ind.  203;  Sands  v.  Hill,  42  Barb.  (N.  Y.)  G.51;  Riswell  v. 
Equitable  Aid  Union,  13  Fed.  Rep.  S40;  Cumberland  Valley  Mut. 
Prot.  Co.  V.  Mitchell,  48  Pa.  St.  374;  Erdmaun  v.  Mutual  Ins.  Co.. 
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from  setting  up  the  false  wai-ranty  as  a  defemse.^'^^  Tlius  in 
Iowa  the  sending  of  notices  of  other  assessments  after  default 
in  prior  payments,  said  notices  requesting  payment  within  a 
specified  time  to  avoid  suspension,  extends  the  time  of  pay- 
ment of  overdue  assessments,  notwithstanding  'a  provisioai  in 
the  certificate  to  the  contrary.^ ''''^  So  in  Michigan,  a  mutual 
company  having  full  knowledge  of  the  facts  may  waive  a  for- 
feiture, as  may  also  those  authorized  to  act  for  it,  and  where  an 
assessment  was  set  down  opposite  the  policy  in  suit  in  the  com- 
pany's assessment-book,  and  the  notice  of  assessment  was  the 
same  number,  and  it  was  claimed  that  the  assessment  was  ac- 
tually made  on  another  policy  of  the  plaintiff,  it  was  held  a 
question  for  the  jury  whether  such  assessment  waived  a  for- 
feiture arising  from  claimed  misrepresentations.^^^  So  sub- 
sequent assessments  after  delinquencies  in  paying,  coupled 
with  the  acceptance  by  the  company  of  assessments  from  an- 
otlier  member  sent  in  the  same  letter  with  that  of  the  mem- 
ber after  his  death,  waives  the  right  to  declare  a  forfeiture  af- 
ter death. ^^^  And  where  sixty-four  consecutive  assessments 
have  with  one  exception  been  paid  when  overdue  and  uncondi- 
tionally received,  and  two  subsequent  assessments  are  made, 
wliich  remain  unpaid  and  overdue  when  still  another  one  is 
levied  by  the  company  it  thereby  waives  the  right  to  insist 
upon  a  forfeiture,  although  the  last  three  assessments  are  un- 
paid at  the  member's  death.^^^  So  the  acceptance  of  past  due 
assessments  and  levying  other  assessments  constitutes  a  waiv- 
gj.  183    _^gajn  it  is  held  that  if  no  notice  is  given  that  the  pre- 

44  Wis.  376;  Farmers'  Mut.  Relief  Assn.  v.  Koontz,  4  Ind.  App.  538; 
30  N.  E.  Rep.  14.5. 

"'  Frost  V.  Saratoga  Mut.  Ins.  Co.,  5  Denio  (N.  Y.),  154. 

"'  McGowan  v.  Northwestern  Legion  of  Honor  (Iowa,  1896).  67  N. 
W.  Rep.  89. 

'8»  Towie  V.  Ionia  E.  &  B.  Farmers'  Mut.  F.  Ins.  Co.,  91  Midi.  219; 
51  N.  W.  Rep.  987. 

"'  Railway  Pass,  &  F.  C.  M.  Aid  etc.  Assn.  v.  Swartz,  54  III.  App. 
445. 

"'  Stylofw  V,  Wisconsin  Odd  Fellofvrs'  Mut.  L.  Ins.  Co.,  69  Wis.  224: 
34  N.  W.  Rop.  151. 

"'  Millard  v.  Supreme  Coun.  American  Legion  of  Honor,  81  Czl. 
340;  22  Pnc.  Rep.  864. 
Joyce.  Vol.  II.— 91 
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mium  is  due  from  the  beneficiary,  the  contract  of  insurance  be- 
ing repudiated  bj  the  company,  it  is  estopped  to  claim  a  for- 
feiture where  it  sends  notice,  according  to  its  custom,  to  oth- 
ers, and  the  agent  refuses  to  receive  the  premium.^  ^^  So  a  levy 
and  acceptance  unconditionally  of  six  subsequent  assessments 
will  waive  a  forfeiture.^ ^^  A  forfeiture  for  the  nooipayment 
of  a  premium  note  is  inconsistent  with  a  subsequent  demand 
for  its  payment  and  a  notice  that  if  not  paid  suit  will  be  in- 
stituted therefor.^ ^^  And  levying  and  collecting  a  subsequent 
assessment  waives  nonpayment  on  time  of  prior  ones,^^'^  or  of 
a  forfeiture.^^^  So  if  the  society  continues  to  receive  assess- 
ments after  the  member  has  been  suspended,  it  is  estopped  to 
deny  his  good  standing,^ ^^  and  if  the  company  levies  and  re- 
ceives such  subsequent  assessments,  and  retains  the  same  un- 
til after  the  member's  decease,  it  waives  a  forfeiture  arising 
from  nonpayment  of  prior  assessments,  even  though  the  com- 
pany did  not  discover  the  failure  to  pay  said  prior  assess- 
ments.^^'' 

§   1373.     Same    Subject — Authorities     Contra.— Other 
cases  hold  that  the  subsequent  levy  of  an  assessment  does  not 

"«  Sullivan  v.  Industrial  B.  Assn.,  73  Hun  (N.  Y.),  (1894),  319;  56 
N.  Y.  St.  Rep.  4. 

»*»  Rice  V.  New  England  Mut.  Aid  Sac,  146  Mass,  248;  15  N.  E.  Rep. 
j624. 

'^«  Harden  v.  Hotel  Owners'  Ins.  Co.,  85  Iowa,  584;  39  Am.  St  Rep. 
.-316. 

"'  Roswell  V.  Equitable  Aid  Union,  13  Fed.  Rep.  840. 

*•«  Watson  V.  Centennial  Mut.  etc.  Co.,  21  Fed.  Rep.  698;  Phoenix 
Ins.  Co.  V.  Slaughter,  12  Wall.  (U.  S.)  404;  Masonic  Mut.  Aid  etc.  Soc. 
V.  Beck.  77  Ind.  203. 

"»  Hoffman  v.  Legion  of  Honor,  35  Fed.  Rep.  252. 

'»•  Tobin  V.  Western  Mut  Aid  Soc,  72  Iowa,  261;  33  N.  W.  Rep. 
■663.  See  Modern  Woodmen  of  America  v,  Jameson,  48  Kan.  718;  30 
Pac.  Rep.  460;  21  Ins.  L.  J.  711;  reversing  29  I*ac.  Rep.  473.  Reten- 
tion of  overdue  payments  and  levying  subsequent  assessments  waives 
forfeiture:  Great  Western  Mut.  Aid  Assn.  v.  Colmar  (Colo.  App. 
1895),  43  Pac  Rep.  159.  That  a  forfeiture  is  waived  by  the  subse- 
quent collection  of  premiums  or  assessments,  or  by  the  levy  of  as 
sessments,  see  McKinney  v.  Germ?,n  Mut.  F.  Ins.  Soc,  89  Wis.  653; 
46  Am.  St.  Rep.  861,  and  cases  noted  on  p.  863. 
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waive  tlie  forfeiture,^  ^^  and  it  is  so  held  where  the  policy  has 
been  susi^ended.^^^  g^^  ^  forfeiture  of  a  policy  of  insurance 
for  breach  of  wan-anty  is  not  waived  by  a  subsequent  assess- 
ment of  the  forfeited  policy  and  the  payment  by  the  insured  of 
the  assessment,  where  the  assessment  has  been  made  by  mis- 
take.^ ^^  So  where  a  resolution  of  the  board  of  directors  pro- 
vides that  notice  be  given  to  enable  delinquent  members  to 
reinstate  themselves,  and  the  testimony  shows  such  fact  and  is 
uncontradicted,  there  is  no  waiver  of  forfeiture  by  sending 
notices  of  assessments  subsequently  levied  after  others  are 
overdue  and  impaid.^^^  So  if  the  assessment  is  for  a  loss  oc- 
curring prior  to  the  forfeiture,  there  is  no  waiver,^^^  or  if  the 
assessment  is  made  after  an  assignment,  it  does  not  waive  the 
forfeiture  arising  therefrom  when  made  for  losses  occurring 
prior  thereto;  ^^°  and  where  the  policy  is  avoided  by  an  in- 
crease of  risk,  the  subsequent  levy  and  collection  of  an  assess- 
ment constitutes  no  waiver.^ ^^  JSTor  is  there  any  answer  in 
such  cases  where  the  company  has  no  knowledge  of  the  facta 
on  which  the  claimed  breach  of  condition  is  based.^^^  And 
where  by  the  contract  the  policy  was  to  be  invalid  while  as- 
sessments Avere  overdue  and  unpaid,  the  mere  sending  of  a  no- 
tice of  assessment  by  an  agent  was  held  not  to  constitute  a 
waiver  of  default.^ ^® 

"^  Crawford  Co.  Mnt.  Ins.  Co.  v.  Cochran,  88  Pa.  St.  230;  Phil- 
brook  V.  N.  E.  Ins.  Co.,  37  Me.  137. 

"=  Nash  V.  Union  Mut.  Ins.  Co.,  43  Me.  343;  Crawford  Co.  Mut.  etc. 
Co.  V.  Cochran,  88  Pa.  St.  230. 

'"«  Diehl  V.  Adams  Co.  M.  Ins.  Co..  58  Pa.  St.  443;  98  Am.  Dec.  302; 
Elliott  V.  Lycoming  etc.  Ins.  Co..  GG  Pa.  St.  22. 

'"  Mutual  Protei'tion  L.  Ins.  Co.,  84  Pa.  St.  43. 

"»  Yiall  V.  Genesee  Ins.  Co.,  19  Barb.  (N.  Y.)  440;  Finley  v.  Ly- 
coming Ins.  Co.,  30  Pa.  St.  311. 

'»•  Smith  V.  Saratoga  Mut.  F.  Ins.  Co.,  3  Hill  (N.  Y.),  508. 

'•'  In  this  case,  however,  the  assessment  was  made  after  the  loss 
of  the  property  by  fire  and  for  losses  occurring  before  the  fire:  Gar- 
diner V.  Piscataquis  Mut.  F.  Ins.  Co.,  38  Me.  439. 

»••  Gilbert  v.  North  American  F.  Ins.  Co.,  23  Wend.  (N.  Y.)  43. 

*••  This  case  seems  to  have  turned  upon  the  fact,  held  material  by 
the  court,  that  it  did  not  appear  that  tlie  assessment  was  levied  by 
the  company  intending  to  recognize  the  policy  as  being  then  in 
force,  nor  that  it  autliorized  sending  the  notice,  although  the  as- 
sessment was  in  fact  levied  upon  policies  then  in  force:  Leonard  v. 
Lebanon  Mut.  Ins.  Co.,  3  Week  Not.  Cas.  527. 
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§  1374.  Waiver — Custom — Acceptance  of  Premiuia 
or  Assessment  after  Loss  or  Death.^''" — If  tliere  has  been 
liabitual  custom  to  receive  pa-emiums  at  other  times  than  the 
stipulated  ■day,  a  payment  within  a  reasonable  time  after  it  is 
due,  according  to  custom,  is  good,  and  the  policy  is  not  for- 
feited, even  thoug"!!  the  insm'ed  is  fatally  sick  at  the  time  of 
the  last  payment  and  the  company  does  not  know  of  the  sick- 
ness,^^^  and  so  even  though  death  has  occurred  after  maturity 
and  before  actual  payment,^^^  and  so  notwithstanding  the 
home  agent  inserted  a  statement  in  the  last  receipt,  which  Avas 
not  in  former  receipts,  that  the  policy-holder  was  in  good 
health;  ^^^  and  in  such  case  a  recovery  is  not  barred  by  the 
fact  that  no  tender  of  the  premium  was  made  after  the 
death,"*^^  and  the  receipts  of  arrears  from  the  beneficiary  after 
a  default  in  payment  of  the  premium  prevents  a  la.pse  of  the 
policy.^"^  But  there  is  no  waiver  if  neither  the  ofiicers  receiv- 
ing the  assessments  nor  the  company  had  knowledge  of  the 
facts  constituting  the  ground  of  forfeiture.""®  Although  a  re- 
ceipt of  assessments  voluntarily  paid  for  the  assured  after  his 
death  to  his  lodge,  and  forwarded  to  the  society,  and  accepted 
and  retained  by  it,  w^ith  knowledge  of  the  death,  until  suit 
brought  to  recover  on  the  policy,  waives  a  forfeiture.^"'^  So  the 
demand  and  receipt  of  assessments  by  a  life  insurance  com- 
pany after  the  death  of  the  insured,  with  knoAvledge  of  his 
death,  and  that  the  contract  is  voidable  on  account  of  misrepre- 
sentations by  the  insured,  waives  the  forfeiture.^"®  So  a  mu- 
tual fire  company  is  estopped  to  deny  its  liability  when  after 
the  death  of  the  assured  it  assesses  his  administrator  upon  the 


'°*  See  sec.  1117,  herein. 

="  Cotton  States  L.  Ins.  Co.  v.  Lester.  62  Ga.  247. 

'"'  Mayer  v.  Mutual  L.  Ins.  Co.  of  Chicago.  38  Iowa,  304;  Spoerl  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  39  Fed.  Rep.  752. 

">'  Cotton  States  L.  Ins.  Co.  v.  Lester.  62  Ga.  247. 

"*  Hanley  v.  Life  Assn.  of  America,  4  Mo.  App.  253. 

=°»  Arnott  V.  Prudential  Ins.  Co.  of  America.  44  N.  Y.  St.  Rep.  480; 
17  N.  Y.  Supp.  710;  63  Hun  (N.  Y.),  628. 

=•"=  Swett  V.  Relief  Soc.  78  Me.  541. 

»*'  Erdmann  v.  Mutual  Ins.  Co.  of  the  O.  of  H.  S..  44  Wis.  376. 

'"'  Masonic  ISlut.  B.  .^.ssm.  v.  Beck.  77  Ind.  203;  40  Am.  Rep.  295; 
Bailey  v.  Mutual  B.  Assn.,  71  Iowa,  689;  27  N.  W.  Rep.  770. 
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policy  and  receives  payment  from  liim.-''^  So  where  a  premium 
is  accepted  after  loss  of  the  property  with  knowledge  of  the 
loss,  there  is  a  waiver  of  default  for  nonpayment. ^^'^  But  a 
retention  of  the  premium  till  after  death,  there  being  no 
knoivledge  of  the  facts,  constitutes  no  waiver.^^^  So  also  of 
a  payment  received  in  ignorance  of  the  death. ^^^  And  where 
an  overdue  premium  is  to  be  accepted  only  on  condition  that 
it  he  paid  at  once,  and  the  same  is  not  sent  until  a  fortnight 
later,  the  insured  then  being  sick  and  having  died  the  next 
day,  the  company  is  not  bound  by  its  acceptance  and  re- 
ceipt.^^^  When  the  premium  is  earned  and  forfeiture  occurs 
before  the  loss,  taking  and  retaining  the  premium  does  not 
constitute  a  waiver  of  the  forfeiture  nor  evidence  tending  to 
show  it.2i4 

§  1375.  Waiver — Payment  of  Premium  Note — Generally. 

The  detemiination  of  the  question  whether  the  acceptance  of 
payment,  after  death  or  loss,  of  a  promissory  note  given  an  in- 
surance company  operates  as  a  waiver  of  a  prior  forfeiture  or 
exemption  from  liability  of  the  insurer,  depends  upon  the 
character  of  the  note  and  the  nature  and  terms  of  the  contract. 
Thus,  as  we  have  stated  in  preceding  sections,  there  may  be  a 
liability  on  a  premium  note  after  loss;  or  a  liability  to  pay  the 
whole  note  may  be  incurred  by  default  in  payment  of  an  as- 
sessment; or  the  contract  may  provide  for  the  deduction  of 
the  amount  due  on  the  note  from  the  loss ;  or  the  note  may  be 
given  for  the  premium  on  an  open  marine  policy  to  become 
valid  as  fast  as  premiums  are  earned ;  or  the  contract  may  stip- 
ulate that,  in  case  of  default,  the  entire  premiimi  shall  be  con- 
sidered as  earned;  or  the  note  may  be  given  in  advance  for 
premiums;  or  the  liability  may,  by  the  character  of  the  note 

""•  Plart  V.  Pottawatamie  Co.  Mut.  F.  Ins.  Co.,  74  Iowa.  39;  36  N. 
W.  Rep.  880. 

"»  .Toliffe  V.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill;  Schoneman  v. 
Western  Horse  &  Cattle  Ins.  Co.,  IG  Neb.  404;  Farmers'  Mut.  F.  Ins. 
Co.  V.  Bowen,  40  Midi.  147. 

"'  Bursteed  v.  West  of  England  Ins.  Co.,  .5  Irish  Ch.  553. 

"-  Prlteliard  v.  Mei-obant.s'  Assur.  Soc,  3  Com.  B..  N.  S.,  622. 

118  <;!p,.voRs  V.  Western  INInt.  Aid  Roc,  67  Iowa.  86. 

"*  Smith  V.  Continental  Ins.  Co..  6  Dak.  433:  43  N.  W.  Rep.  810. 
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itself,  be  absolute  at  all  events;  ^^^  and  tliei'e  are  otber  cases 
in  which  the  company  will  have  a  right  to  accept  payments 
on  the  note  without  waiving  forfeitures.^^  ^  Thus,  if  the 
company,  with  full  knowledge  of  the  facts  that  a  premium 
note  is  overdue  and  unpaid  at  the  time  of  the  loss  of  part  of 
the  insured  property,  accepts  unconditionally  the  amount  due 
on  said  note  representing  the  entire  premium,  and  there  is  no 
stipulation  that  the  premium  shall  be  considered  as  earned  in 
case  of  default  in  payment  at  maturity  of  the  note,  it  thereby 
waives  its  right  to  insist  upon  its  exemption  from  liability,  and 
the  company  is  likewise  estopped  in  such  case  to  assert  that  its 
liability  only  revived  as  to  that  portion  of  the  property  which 
was  not  destroyed,  and  this  even  though  the  contract  provides 
that  the  company  shall  not  be  liable  for  loss  occurring  during 
the  time  tlie  policy  is  suspended  by  reason  of  nonpayment  of 
the  note  at  maturity.^^'^     In  Smith  v.  Continental  Insurance 

*"  See  c.  xxxi,  herein. 

"'  See  sec.  1365,  and  other  sections  under  this  chapter. 

="  Phoenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84;  9  L.  R.  Annot.  317; 
31  Cent.  L.  .T.  439;  19  Ins.  L.  J.  1004;  25  N.  E.  Rep.  126.  See  Phoenix 
Ins.  Co.  V.  Lansing,  15  Neb.  494;  20  N.  W.  Rep.  22.  The  opinion  of 
the  court  in  the  case  in  which  this  ruling  was  made  is  of  sufficient 
importance  to  warrant  the  insertion  of  a  part  thereof;  the  court,  per 
Elliott,  J.,  said:  "The  only  question  which  is  here  open  to  contro- 
versy is  whether  the  company  did  waive  the  right  to  forfeit  the  pol- 
icy by  an  acceptance  of  the  premium  after  the  loss  had  occurred. 
It  is  proper  to  say  at  the  outset  that  this  case  is  to  be  discriminated 
from  such  eases  as  Insurance  Co.  v.  Henlej',  60  Ind.  515,  and  Insur- 
ance Co.  V.  Leonard,  SO  Ind.  272,  for  the  reason  that  in  those  cases 
the  premium  notes  were  shown  to  be  unpaid  at  the  time  of  the  loss, 
and  it  did  not  appear  that  the  insurance  company  had  subsequently 
accepted  payment,  while  here  there  was  an  acceptance  of  the  pre- 
mium after  the  loss  occurred.  We  cannot  perceive  any  valid 
ground  upon  which  it  can  be  held  that  an  insurance  company  may 
accept  payment  of  the  entire  premium  after  a  loss  has  occurred,  and 
yet  escape  payment  of  the  loss.  By  accepting  payment  it  afBiTued 
the  validity  of  the  policy,  and  tacitly  asserted  that  the  policy  was  in 
force  from  the  time  it  was  executed.  In  such  a  case  there  is  no 
interregnum  in  which  there  was  a  lifeless  policy,  for  the  policy  is  con- 
tinuous in  its  nature  and  effect,  and  the  premium  covers  the  risk  as 
an  entirety.  It  would  do  violence  to  the  intention  of  the  parties  and 
the  language  of  their  contract  to  declare,  as  the  appellants  seek  to 

have  us  do,  that  the  payment  simply  revived  the  policy In 

our  judgment,  acceptance  of  the  premium  after  the  loss  has  occurred 
vs  a  waiver  of  the  right  to  declare  a  forfeiture  of  the  policy,  and  not 
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Compauy-^^  the  j>oliej  had  become  void  by  reason  of  misrep- 
reseutations  and  effecting  additional  insurance.     The  note  had 

a  mere  act  of  revivor To  treat  the  acceptance  of  the  premium 

as  merely  reviving  the  contract  Is,  in  effect,  to  adjudge  a  forfeiture. 
....  This  is  clear  when  it  is  brought  to  mind  that,  if  the  policy  is 
held  to  be  lifeless  from  the  time  of  default  in  payment  until  after 
the  loss,  it  must  also  be  held  that  the  insured  cannot  recover  any- 
thing upon  his  eontrnct.  A.  construction  of  the  conduct  of  the  parties 
which  will  practically  produce  the  same  result  as  a  declaration  of 
forfeiture,  is  one  which  it  is  the  duty  of  the  courts  to  avoid,  if  it 
can  reasonably  be  done.     It  is  clear  that  this  construction  may  be 

reasonably  avoided It  is  a  familiar  general  rule  that  a  party 

who  accepts  and  retains  benefit  from  a  contract  confirms  the  con- 
tract as  it  Avas  executed It  Is  but  just  that  the  company  hav- 
ing accepted  the  entire  premium  after  the  occurrence  of  the  loss 
should  yield  the  consideration  for  which  the  premium  was  paid.  It 
is  not  just  that  the  company  should  retain  the  premium  and  give  no 
value  in  return.  The  fact  that  all  of  the  property  insured  was  not 
destroyed  does  not  affect  the  question,  for  the  policy  is  indivisible 

and  continuous It  was  not  in  the  power  of  the  assured  to  pay 

part  only  of  the  premium.  lie  was  bound  to  pay  it  all  or  lose  the 
benefit  of  his  contract.  The  rights  of  the  parties  are  reciprocal.  The 
company  was  not  bound  to  accept  part  of  the  premium,  nor  had  it  a 
right  to  treat  the  premium  as  paid  upon  part  only  of  the  propei-ty 
insured.  It  was  the  right  of  the  company  to  refuse  to  accept  part 
of  the  premium,  but  it  had  no  right  to  accept  the  whole  premium, 
and  treat  it  as  payment  for  an  insurance  upon  part  only  of  the  prop- 
erty covered  by  the  policy.  Having  accepted  the  entire  premium  and 
full  notice  of  the  loss,  it  confirmed  the  contract  as  to  the  whole  of 

the  property  insured It  cannot  accept  the  entire  premium  an<l 

yet  assert  that  it  is  liable  only  from  the  time  of  the  acceptance,  al- 
though the  loss  occurred  prior  to  that  time The  policy  .... 

does  not  provide  that  the  default  in  payment  shall  entitle  the  com- 
pany to  treat  the  premium  as  earned.  If  it  did,  we  should  hare  a 
more  difficult  question.  In  this  ins-tauce,  the  premium  was  not 
earned,  for  the  period  covered  by  the  policy  was  five  years,  and  the 
loss  occurred  within  seventeen  months  after  the  policy  was  written. 
There  was,  in  fact,  at  the  time  of  the  loss  and  at  the  time  of  the  ac- 
ceptance of  the  amount  of  the  judgment  no  earned  premium  beyond 
that  paid  in  cash;  nor  is  there  any  recital  that  default  sJiall  entitle 
the  company  to  treat  the  premium  as  earned.  There  is,  therefore, 
no  tenable  ground  upon  which  the  company  can  justify  its  act  in 
taking  the  insurer's  money,  and  yet  repudiate  liability  for  the  loss. 
The  moment  the  risk  attached  the  premium  paid  was  beyond  recov- 
ery by  the  insured:  Contra.  ITandley  v.  Insurance  Co.,  95  Ind.  2r)4; 
Insurance  Co.  v.  Houser.  Ill  Ind.  2C,(]:  12  N.  E.  Kep.  479.  This  right 
is  correspondent  with  his  burden.    He  cannot  get  his  money  back» 

»«  G  Dak.  433;  43  N.  W.  Rep.  810. 
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been  paid  in  full,  but  after  loss,  and  pending  suit,  tlie  com- 
pany accepted  accrued  interest  on  the  note,  and  it  was  held 
that  there  was  no  waiver  of  the  forfeiture  on  the  ground  that 
the  p-emium  was  earned.^^^  In  another  case  the  policy  con- 
tained a  like  condition  with  that  in  Phoenix  Insurance  Com- 
pany V.  Tomlinson.^^^^  A  loss  occurred  while  a  note  given 
for  a  portion  of  the  cash  premium  remained  unpaid  and  over- 


but  he  can  enforce  bis  contract,  and  his  contract  is  continuous  for 
the  period  named  and  indivisible  as  to  the  property  described.  When 
the  company  accepted  payment  of  the  entire  premium,  it  waived  all 
a-lght  to  forfeit  the  policy,  for  as  the  insured  can  get  back  no  part  of 
rthe  premium  paid,  neither  can  the  company  escape  the  performance 
-of  its  part  of  the  contract.    It  cannot  have  the  benefit  and  escape 

the  burden It  was  in  the  power  of  the  company  to  accept  or 

refuse  payment.  It  made  its  election,  and  it  must  abide  the  legal 
consequences  of  that  act.  It  was  a  voluntai-y  performance  with  full 
knowledge  of  all  tlie  material  facts,  and  the  election  was  complete. 
AVe  have  studied  with  care  the  cases  referred  to  by  the  appellant's 
i'onnsel,  and  we  cannot  reg-ard  them  as  sustaining  the  position  coun- 
sel assume;  for  we  do  not  believe  that  in  any  of  them  is  the  doc- 
trine asserted  that  under  such  a  policy  as  that  before  us  the  insui-- 
ance  company  may,  with  knowledge  of  the  loss  and  notice  that  the 
assured  is  aflirming  the  validity  of  the  policy,  accept  and  retain  the 
entire  premium,  and  yet  refuse  to  pay  the  loss."  The  court  then  con- 
siders and  revievi-s  Klein  v.  Insurance  Co.,  104  U.  S.  88;  Wall  v.  In- 
surance Co.,  36  N.  Y.  1.57;  Sweetser  v.  Association,  117  Ind.  97;  In- 
surance Co.  V.  Oilman,  112  Ind.  7;  13  N.  E.  Rep.  118;  Williams  v.  In- 
surance Co.,  19  Mich.  451;  Joliffe  v.  Insurance  Co.,  39  Wis.  Ill; 
Leyon  v.  Insurance  Co.,  55  Mich.  141;  20  N.  W.  Rep.  829;  Bane  v. 
Iiisurance  Co.,  85  Ky.  677;  4  S.  W.  Kep.  787;  Titus  v.  Insurance  Co., 
81  N.  Y.  410,  and  concludes:  "The  acceptance  of  the  money  was  after 
the  loss  and  after  the  coanpany  knew  that  the  assured  was  aflinn- 
ing  the  validity  of  tJje  policy  and  his  right  to  recover  the  loss.  It 
Icnew  that  he  did  not  regard  the  policy  as  suspended,  and  by  accept- 
ing the  money  it  confirmed  the  contract  as  of  the  date  of  its  execu- 
tion." 

="  This  case  and  others  to  substantially  the  same  effect,  viz.: 
Schimp  V.  Cedar  Rapids  Ins.  Co..  124  111.  354;  17  Ins.  L.  J.  703.  and 
iCohen  v.  Continental  Ins.  Co.,  67  Tex.  325;  3  S.  W.  Rep.  296.  are  con- 
sidered in  a  note  to  31  Cent.  L.  J.  442,  appended  to  the  case  from 
which  we  have  quoted  the  opinion  in  note  217  above.  The  writer,  Mr. 
John  A.  Finch,  concludes  that:  "It  may  be  safely  said  that  the  weight 
of  authority  on  a  policy  worded  like  this  one  is  with  the  opinion." 
citing  Schreiber  v.  German-American  Hail  Co.,  43  Minn.  367;  45  N. 
W.  Rep.  708;  McMartin  v.  Continental  Ins.  Co.,  41  Minn.  198;  43 
N.  W.  Rep.  934;  Thnenix  Ins.  Co.  v.  Lansing,  15  Neb.  494. 

"»a  See  note  217,  under  this  section. 
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due,  and  it  was  held  that  the  exemption  of  the  company  from 
liability  was  waived  by  its  accepting  after  notice  of  loss  the 
amount  due  on  the  note.^^"  So  where  the  insured  died  (m  the 
day  the  last  of  three  note^  given  for  the  balance  of  a  cash  an- 
nual premium  matured,  and  the  note  was  taken  up  four  days 
thereafter,  the  company  was  held  liable  for  the  loss."^^  In  a 
Missouri  case  the  forfeiture  was  also  held  to  have  been  waived 
under  the  following  circumstances:  The  policy  provided  that 
when  a  premium  note  was  taken  for  a  cas'h  premium,  any  de- 
fault in  its  payment  should  operate  to  suspend  the  company's 
liability  until  it  should  be  paid.  The  assured  gave  such  a 
note,  and  immediately  after  it  was  due,  having  another  policy 
which  he  desired  canceled  and  the  unearned  premium  thereon 
applied  to  this  note,  and  not  knowing  how  much  would  be  due 
the  company,  he  proposed  by  letter  to  pay,  asking  for  a  state- 
ment of  the  amount,  whereupon  the  company  at  once  applied 
upon  the  note  the  amount  in  their  hands,  and  directed  him  by 
letter  to  remit  the  balance,  which  he  did  by  fii-st  mail,  but  a 
loss  occurred  before  the  remittance  was  mailed.222  g^^  ^^j^g^.^ 
may  be  a  waiver  by  tlie  receipt  by  an  agent  of  the  amount  of 
an  overdue  premium  note,  and  the  receipt  by  the  company  of 
the  same  from  the  agent  without  inquiry.^^^  But  in  another 
case  where  a  not€  was  given  for  the  premium  and  the  insured 
property  was  lost  by  fire,  after  the  maturity  of  the  note  and 
after  the  policy  was  forfeited  by  its  terms  for  nonpayment  of 
the  note,  it  was  held  that  the  mere  voluntary  payment  of  the 

='"-»  Joliffe  V.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill;  20  Am.  Rep.  35; 
distinguished  from  the  case  of  Williams  v.  Albany  City  Ins.  Co.,  19 
Mich.  2.51;  Farmers'  Ins.  Co.  v.  Abbott,  40  Mich.  147. 

"'  r>oehlich  v.  Atl.ns  L.  Ins.  Co.,  47  Mo.  406.  See  Schoneman  v. 
Western  Ins.  Co.,  10  Neb.  404;  20  N.  W.  Kep.  284,  where  it  was  said 
by  the  court  that  "if  there  has  been  a  failure  to  pay  the  premium 
promptly  at  the  day,  the  company  certainly  may  waive  this  condi- 
tion, and  if  it  afterward  receives  and  retains  it,  and  delivers  the 
policy,  there  would  seem  to  be  no  good  reason  why  the  company 
should  not  be  bound  by  it.  The  consideration  for  the  insurance  is 
the  premium,  and  if  this  is  paid  and  appropriated  by  the  company, 
the  time  of  its  payment  would  not  seem  to  be  material."  But  see 
Northwestern  Ins.  Co.  v.  Ammerman,  119  111.  329. 

="  Sims  V.  Stale  Ins.  Co..  47  INfo.  ."4;  4  .\m.  Rep.  311. 

*"  Hodston  V.  Guardian  L.  Ins.  Co..  97  Mass.  144. 
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note  with  legal  interest  after  loss  to  a  clerk  of  the  insurer  at 
its  ofhce,  but  against  its  express  objection,  did  not  operate  as 
a  waiver.^^*  So  it  is  decided  in  a  case  under  substantially  the 
same  facts,  with  the  exception  that  the  payment  was  received 
without  objection  by  the  company,  that  such  acceptance  of  the 
amount  due  on  the  note  did  not  constitute  a  waiver,^^^  nor  is 
there  any  waiver  of  forfeiture  where  the  amount  of  an  over- 
due premium  note  is  accepted  after  loss  in  ignorance  thereof.^^* 
The  insured  has  a  right  to  accept  the  premium  earned  until  the 
policy  ceases  to  be  in  force,  but  if  he  accepts  the  full  premium 
or  compensation  for  the  risk  when  the  loss  occurs,  such  act  is 
declared  not  consistent  with  a  claim  that  the  policy  is  forfeited, 
or  that  the  company  is  exempt  from  liability.^^''^  It  is  held  in 
Iowa  that  an  acce]>tance  of  a  part  of  the  amount  of  the  note 
after  maturity  does  not  waive  the  forfeiture.^^*  So  occa- 
sional payments,  after  they  become  due,  of  notes  given  for 
premiums,  and  consequent  renewals  of  the  policy,  are  no 
waiver,  as  to  premiums  afterward  due,  of  the  stipulation  for 
forfeiture  on  failure  to  pay  a  note  when  due.^^^  And  there  is 
no  waiver  where  the  policy  provides  that  the  collection  of  the 
note,  by  suit  or  otherwise,  shall  not  be  construed  to  revive 
the  policy.-^®  So  a  waiver  of  a  forfeiture  cannot  arise  from 
the  act  of  an  attorney  at  law  employed  by  the  company  to  col- 
lect a  premium  note,  where  he  expressly  disclaims  any  au- 
thority except  to  collect  the  note.^^^ 

*=«  Mulilman  v.  National  Ins.  Co.,  6  W.  Va.  508. 

'^  Williams  v,  Albany  Citj'  Ins.  Ck).,  19  Mich.  451;  distinguished  in 
Joliffe  v.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill,  and  in  Phoenix  Ins.  Co. 
V.  Tomlinson,  125  Ind.  84;  9  L.  R.  Annot.  317;  31  C^nt.  L.  J,  439;  19 
Ins.  L.  J.  1004;  25  N.  E.  Rep.  126,  both  noted  above  within  this  sec- 
tion. 

»=»  Harle  v.  Council  Bluffs  Ins.  Co.,  71  Iowa,  401;  32  N.  W.  Rep. 
396. 

=^  Joliffe  V.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill;  20  Am.  Rep.  35, 
per  the  court. 

'=«  Garlick  v.  Mississippi  Valley  Ins.  Co.,  44  Iowa,  553;  Carlock  v. 
Phoenix  Ins.  Co.,  138  111.  210;  2S  N.  E.  Rep.  53. 

»»  Marston  v.  Massachusetts  L.  Ins.  Co.,  59  N.  H.  92. 

'"VCurtin  v.  Phoenix  Ins.  Co.,  78  Cal.  619;  21  Pac.  Rep.  370. 

="  Continental  Ins.  Co.  v.  Coons  (Ky.  Sup.  Ct.  1892),  14  Ky.  L.  Rep. 
110. 
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§   1376.      Waiver  l>y  Failure  to  Declare  a  Forfeiture. 

If  the  character  and  terms  of  the  contract  be  such  as  to  neces- 
sitate some  formal  declaration  of  forfeiture  by  the  company, 
its  omission  to  avail  itself  of  the  right  to  cancel  a  policy  or  de- 
clare a  forfeiture  for  a  failure  to  pay  a  premium  note  at  ma- 
turity Avill  be  deemed  a  waiver  of  the  right  to  insist  on  a  for- 
feiture.-^^ And  a  failure  cannot  be  declared  after  a  mem- 
ber's death  so  as  to  deprive  the  parties  concerned  of  rights 
then  existing.  In  such  cases  the  liability  of  the  insurer  ac- 
crues on  the  death  of  the  assured,  and  it  is  too  late  afterward 
to  claim  for  the  first  time  the  benefit  of  a  forfeiture.^^^  It  is 
also  held  that  a  condition  in  the  policy  that  the  note  shall  be 
void  if  not  paid  within  a  specified  number  of  days  after  ma- 
turity, will  be  construed  as  meaning  voidable  only  at  the 
election  of  the  company.^^*  Under  an  open  policy  reciting 
payment  of  premium  at  a  specified  rate,  but  providing  that  the 
premium  on  each  risk  is  to  be  fixed  at  the  time  of  indorsement 
according  to  the  rates  of  the  company,  when  the  character  of 
the  vessel  and  time  of  sailing  are  known,  if  the  insured,  on  giv- 
ing timely  notice  of  a  shipment,  states  all  the  facts,  the  circum- 
stance that  the  vessel  is  out  of  time  does  not  exonerate  the 
insurers,  but  it  is  for  them  to  object  on  that  account  and  re- 
quire the  proportionate  premium.^^^  If  by  the  terms  of  the 
policy  or  certificate  the  nonpayment  of  a  premium  or  assess- 
ment at  the  day  specified  operates  ipso  facto  to  determine  the 
contract,  the  delay  of  the  company  in  declaring  a  forfeiture 
of  a  policy  on  its  books  for  nonpayment  of  the  premium  is  no 
waiver  of  the  condition  requiring  prompt  payment. ^^® 


^  Western  Horse  &  Cattle  Ins.  Co.  v.  Scheible,  18  Neb.  495:  Mont- 
gomery V.  PhoRnix  Mut.  L.  Ins.  Co.,  14  Bush  (Ky.),  51.  See  Farmers' 
Mut.  Relief  Assn.  v.  Koontz,  4  Ind.  App.  538:  30  N.  E.  Rep.  145,  noted 
in  text  in  section  1378;  Pha?nix  Ins.  Co.  v.  Coomes  (Ky.  1891),  13  Ky. 
L.  Rep.  238. 

'=«  Olnistead  v.  Farmers'  ISlut.  F.  Ins.  Co.,  .50  Mich.  200;  Young  v. 
Mutual  L.  Ins.  Co.  of  New  Yorlv,  2  Saw.  (C.  C.)  325. 

"*  Louisvillo  Underwriters  v.  Pence,  93  Ky.  90;  19  S.  W.  Rep.  10; 
21  Ins.  L.  J.  493. 

^'  Rolker  v.  Great  Western  Ins.  Co.,  4  Abb.  App.  Dec.  (N.  Y.)  76. 

=3'  Ashbrook  v.  Phoenix  Mut.  Ins.  Co.,  94  Mo.  72;  6  S.  W.  Rep.  4G3. 
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§  1377.  Failure  to  Insist  Promptly  on  Payment  of 
Premium  Note. — Failure  on  the  part  of  the  insurer  to 
insist  on  payment  promptly  at  maturity  of  a  premium  note, 
does  not  operate  as  a  waiver  of  the  forfeiture  arising  under  a 
stipulation  in  the  policy  and  not-e  that  the  latter  shall  lapse 
on  default  in  payment,  where  it  appears  that  one  day  before 
the  note's  maturity  the  insured  notified  the  company  that  he 
would  pay  as  soon  as  he  could  sell  some  property,  and  ten 
days  thereafter  the  company  wrote  requesting  assured  to  pay 
and  revive  the  policy,  and  on  the  day  of  so  writing  the  prop- 
erty was  bumed.^^'^ 

§  1378.  Waiver — Collectings  Loss — Adjustment  and 
Allowance  of  Lioss. — Although  a  mutual  insurance  company 
levies  and  collects  an  assessment  to  pay  the  loss  under  a  pol- 
icy, it  does  not  thereby  waive  its  right  to  avail  itself  of  a  for- 
feiture of  the  policy  and  its  consequent  exemption  from  liabil- 
ity for  the  loss.^"^^  But  the  adjustment  and  allowance  of  a  loss 
may  operate  as  a  waiver  of  forfeiture  for  failure  to  pay  assess- 
ments when  due  where  the  constitution  of  the  society  pro 
vides  that  insurance  shall  be  perpetual,  and  that  nonpayment 
should  only  suspend  the  protection  till  all  dues  shall  be  paid, 
and  the  company  fails  to  declare  the  forfeiture. ^^^ 

§  1379.  Waiver  by  Recog-nition  of  the  Policy  as  in 
Force. — As  a  general  rule  if  the  company  has  treated 
the  policy  as  valid,  and  has  sought  to  enforce  payment  of  the 
premium,  or  has  otherwise  with  knowledge  recognized,  by  its 
own  acts  or  declarations,  or  those  of  its  agents,  the  policy  as 
still  subsisting,  it  waives  thereby  prior  forfeitures.  ^*° 

«'  Dale  V.  Continental  Ins.  Co.,  95  Tenn.  38;  31  S.  W.  Rep.  260. 

'^  Nash  V.  Union  Mut.  Ins.  Co.,  43  Me.  343;  69  Am.  Dec.  65;  Mayer 
V.  Equitable  L.  Assn.,  42  Hun  (N.  Y.),  237.  See,  also,  sec.  1289,  berein, 
on  appropriation  of  fund,  etc. 

"»  Farmers'  Mut.  Relief  Assn.  v.  Koontz,  4  Ind.  App.  538;  30  N.  E. 
Rep.  145. 

=«>  Yoxmg  V.  Mutual  L.  Ins.  Co.  of  New  York,  2  Saw.  fC.  C.)  325; 
Robinson  v.  Pacific  F.  Ins.  Co..  IS  Hun  (N.  Y.),  395;  Olmstead  v. 
Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.  200;  Behler  v.  Insurance  Co..  68 
Ind.  347;  Appleton  v.  Insurance  Co.,  59  N.  H.  541.    See  sees.  1356, 
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§   1380,      Waiver  by  Giving-  Credit  for  the  Premium. — 

The  company  may  undoubtedly  waive  the  condition  as  to  pay- 
ment on  a  specified  day  by  accepting  a  note  for  the  premium, 
or  by  otherwise  giving  credit  therefor.^^^  And  where  credit 
is  intended  to  be  given,  and  is  unconditionally  given,  and  the 
l^olicy  attaches,  the  waiver  of  a  cash  payment  is  irrevocable, 
and  the  company  cannot  thereafter  insist  upon  a  forfeiture, 
even  though  death  ensues  before  actual  payment,  and  in  case 
of  a  finding  of  the  coiu-t  that  there  has  been  a  waiver,  the  cor- 
rectness or  incorrectness  of  a  series  of  requests  which  are 
founded  on  an  assumption  that  pa;yiiient  had  not  been  made 
is  held  not  subject  to  review.^*^ 

§  1381.  Defense  that  Waiver  Induced  by  False  Kep- 
reseutations. — If  the  company  is  induced  by  false  repre- 
sentations or  fraud  of  the  assured  to  revive  a  forfeited  policy, 
or  to  reinstate  a  suspended  member,  or  to  otherwise  w^aive  a 
forfeiture,  the  waiver  so  procured  is  void,  and  the  facts  con- 
stitute a  defense  to  an  action  on  the  policy.  Thus,  false  rep- 
resentations as  to  health  inducing  a  waiver  of  forfeiture  from 
failure  to  pay  premiums  when  due  may  be  shown,  and  being 
proven,  will  void  the  waiver  and  prevent  a  recovery.^'*^ 

§   1382.     Waiver  by  Agents — Subordinate  Lodges. — It 

is  undoubted  that  an  authorized  agent  or  one  acting  within  the 
apparent  scope  of  his  authority  may,  as  well  as  the  company, 
waive  the  condition  requiring  payment  of  premiums  on  speci- 
fied days,  even  though  the  policy  provides  that  no  agent  may 
waive  forfeitures.^"*'*     And  an  agent  authorized  to  collect  the 

1361,  on  wairer  and  estoppel  by  acts,  etc.;  and  also  cases  through- 
out this  entire  chapter. 

-"  Thompson  v.  Kniclierboclcer  L.  Ins.  Co.,  104  U.  S.  252. 

=«  Miller  v.  Life  Ins.  Co.,  12  Wall.  (U.  S.)  285. 

»«  Harris  v.  Equitable  L.  Ins.  Co.,  64  N.  Y.  196;  13  Alb.  L.  J.  248; 
3  Hun  (N.  Y.),  724;  6  N.  Y.  S.  C.  108. 

-"  Marcus  v.  St.  Louis  M.  L.  Ins.  Co.,  68  N.  Y.  625;  Carson  v.  Ger- 
man Ins.  Co.,  62  lou-a,  433;  Church  v.  Lafayette  F.  Ins.  Co..  66  N.  Y. 
222;  Sheldon  v.  Connecticut  Mut.  L.  Ins.  Co..  25  Conn.  207;  White- 
head T.  New  Yorlc  L.  Ins.  Co.,  102  N.  Y.  143;  reversing  38  Ilun  (N.  Y.), 
42."!.  If  the  premium  has  become  due.  and  the  assured,  the  day  after 
having  failed  to  pay  the  same,  writes  the  company  for  a  detailed 
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premiums  may  waive  the  payment  in  casli  of  tlie  premium  by 
applying  the  amount  thereof  in  pajanent  of  a  debt  due  from 
him  to  the  assured,  and  if  funds  which  the  insured  has  a  right 
to  apply  to  the  payment  of  premiums  have  tlius  come  into  the 
agent's  hands,  his  retention  of  the  same  until  after  death  of 
the  assured  will  not  prevent  a  recovery  ou  the  policy.^'*^  So 
an  officer  of  the  company,  such  as  the  president  or  secretary, 
may  waive  such  condition  as  to  punctual  payment.^^®  But 
the  receipt  of  overdue  assessments  by  an  officer  with  qualified 
power  does  not  waive  the  forfeiture  and  operate  to  reinstate 
a  member,  where  it  is  stipulated  that  money  received  from  a 
suspended  member  must  be  "tendered  in  open  branch  meet- 
ing," ^^'^  and  no  waiver  arises  from  the  act  of  the  secretaiy,  in 
acknowledging  payment  of  the  premium,  where  he  has  no 
knowledge  of  the  facts,  and  such  acknowledgment  is  made 
under  a  mistake  of  facts.^*^  But  there  is  a  waiver  where  the 
assured  relies  upon  information  from  the  agent  as  to  the  date 
of  payment,  and  such  information  is  incorrect.^*^  And  if  the 
company  declares  a  policy  forfeited  for  nonpayment  of  pre- 
miums, and  thereafter  a  tender  is  made  by  the  insured  to  the 
vice-president  and  manager  of  the  insurer,  who  refers  him 
to  the  agent  who  issued  the  policy  to  arrange  the  matter,  and 
the  latter  agrees  to  "fix  it  up"  in  accordance  with  a  prior  agree- 
ment to  offset  rents  due  against  the  premiums,  the  company 
is  held  by  such  acts  not  to  have  waived  the  claimed  forfeit- 
ure, where  the  policy  precludes  agents  from  waiving  forfeit- 
statement  of  the  condition  of  the  policy,  and  also  for  figures  for  a 
paid-up  policy,  to  which  letter  the  president  of  the  company  replies 
furnishing  the  information  aslvcd,  but  does  not  state  that  the  policy 
had  lapsed,  it  will  be  deemed  to  have  remained  in  force:  Rowe  v. 
Brooklyn  L.  Ins.  Co.  (189G),  38  N.  Y.  Supp.  621. 

="  Chiclvering  v.  Globe  Ins.  Co.,  116  Mass.  321.  That  agent  may 
waive  cash  payment  by  allowing  credit,  see  Ball  etc.  Wagon  Co.  v. 
Aurora  F.  etc.  Ins.  Co..  20  Fed.  Rep.  232. 

^«  Dillebar  v.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y.  567. 

"'  McGowan  v.  Supreme  Coun.  Cath.  M.  B.  Assn.,  56  Hun  (N.  Y.). 
534;  58  N.  Y.  St.  Rep.  268. 

=**  Robertson  v.  Metropolitan  L.  Ins.  Co..  88  N.  Y.  541;  reversing 
47  N.  Y.  Super.  Ct.  377  (two  judges  dissenting  under  the  facts  of  the 
case). 

="  Selvage  v.  John  Hancock  Mut.  L.  Ins.  Co.,  12  Fed.  Rep.  603;  11 
Ins,  L.  J.  653. 
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ures;  "^'^  and  if  tJie  assured  has  notice  of  the  agent's  want  of 
authority  to  receive  overdue  premiums,  no  waiver  arises  from 
the  agent's  unauthorized  act  in  so  doing,  unless  such  act  is  rati- 
fied by  the  company.  ^''^  Nor  can  an  agent  receive  overdue 
premiums  and  give  an  antedated  receipt  therefor,  so  as  to 
waive  a  forfeiture  or  revive  the  policy,  nor  is  evidence  admis- 
sible to  sho^v  a  usage  so  to  receive  and  antedate  premiums,  or 
to  authorize,  by  parol  license,  agents  to  do  so.-^-  So  if  pre- 
miums are  required  to  be  paid  weekly,  and  the  policy  is  to  be 
void  for  arrears  in  payments  of  over  four  weeks,  but  a  mode  of 
revival  is  provided,  a  delay  of  fifteen  weeks  without  any  steps 
for  revival  is  not  excused  by  the  fact  that  a  branch  superin- 
tendent of  the  company  assures  the  insured  that  an  arrearage 
does  not  matter,  agents  not  having  power,  under  the  terms  of 
the  policy,  to  waive  conditions  or  receive  arrearages. ^^^  It  is 
held  in  Illinois  that  the  assured  may  be  justified  in  believing 
that  time  for  the  payment  of  premiums  is  extended  where  he 
receives  through  the  company's  agent  a  circular  issued  by  it 
setting  forth  its  liberality  in  extending  the  time  for  said  pay- 
ment.^'* Unless  officers  of  dependent  or  subordinate  lodges 
are  so  authorized,  they  have  no  powef  to  waive  compliance 
with  the  laws  of  the  higher  order  relating  to  payment  of  such 
assessments,  either  to  give  credit  therefor  or  by  receiving  them 
when  overdue,^^^  although  the  extent  of  the  authority  of  such 
agents  is  an  unsettled  question. ^^^  "Where  the  secretary  of  a 
local  lodge  is  not  so  authorized  by  the  grand  lodge,  he  does 
not  by  his  habit  of  receiving  past  due  assessments  waive  sus- 
pension for  nonpayment  of    assessments. ^^"^     But  where    the 

"0  SullivaJi  V.  Germanla  Ins.  Co.,  15  Mont.  522;  39  Pac.  Eep.  742. 

=»*  McGowan  v.  Charter  Oak  L.  Ins.  Co.,  16  Fed.  Cas.  125;  4  Am. 
L.  Rec.  559. 

"^^  Bnsby  v.  North  American  L.  Ins.  Co.,  40  Md.  572. 

"'  Mallory  v.  Metropolitan  L.  Ins.  Co.,  97  Mich.  416;  23  Ins.  L.  J. 
<53;  56  N.  W.  Rep.  773. 

'^*  United  States  L.  Ins.  Co.  v.  Ross,  159  111.  476;  42  N.  E.  Rep.  859. 

="  Borgraefe  v.  Supreme  Lodjre  K.  of  H.,  26  Mo.  A  pp.  218;  22  Mo. 
App.  127;  Boaiten  v.  American  Mut.  etc.  Co.,  25  Conn.  542;  Miller  v. 
Hillsborou-h  F.  Assn.,  42  N.  J.  Eq.  458;  Illinois  Ma.s.  B.  Soc.  v.  Bald- 
win, 86  111.  479. 

'^  See  Manning  v.  Ancient  O.  TJ.  W.,  86  Ky.  1.36;  5  S.  W.  Rep.  385. 

*'  Gbadwick  v.  Order  of  Triple  Alliance,  56  Mo.  App.  463. 
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treasurer  of  a  subordinate  council  forwarded  to  the  supreme 
treasurer  the  sum  total  of  assessments  due  from  his  council, 
and  this  included  the  amount  due  from  him,  it  was  held  a  suf- 
ficient payment,  although  not  made  through  the  collector,  and 
that  his  widow  was  entitled  to  the  benefit.^"^  If  the  consti- 
tution of  the  endowment  rank  of  the  Knights  of  Pythias  vests 
the  entire  charge  and  full  control  in  a  board  of  control,  and 
said  board  treats  the  continued  receipt  up  to  a  member's 
death,  of  assessments  upon  the  policy  or  endowment  as  a  waiver 
of  the  right  to  insist  upon  a  forfeiture,  there  is  a  waiver  of  non- 
payment of  lodge  dues,  for  which  separate  accounts  are  kept, 
and  which  forms  no  part  of  the  consideration  of  the  contract, 
it  appearing  that  the  member  had  not  been  suspended,  but 
had  been  requested  to  pay  before  the  next  meeting,  before 
which  time  he  died.^^^  If  the  supreme  lodge  receives  assess- 
ments collected  by  the  subordinate  lodg-e,  'and  retains  them 
with  a  knowledge  of  a  forfeiture,  it  waives  the  same."*^*^  So 
the  subordinate  order  or  local  subdivision  may  advance  for 
him  the  amount  of  a  member's  assessment.^^^  If  the  presi- 
dent assumes  that  the  lodge  has  acted  upon  an  assessment, 
which  is  not  the  fact,  and  directs  its  payment,  there  can  be  no 
forfeiture  for  its  nonpayment  by  a  member.^^^ 

§  1383.  Waiver  by  Assured  of  Exemption  from  As- 
sessment.— If  the  assured  pays  to  the  company  after  his  pol- 
icy is  surendered  the  amount  claimed  by  it  prior  thereto,  and 
which  he  at  the  time  believes  himself  liable  to  pay,  such  act 
does  not  constitute  a  waiver  on  his  part,  nor  can  an  estoppel 
be  based  thereon  as  to  exemption  from  his  liability  for  su'bse- 
quent  losses.^^^ 

*"  Fairie  v.  Supreme  Council,  47  Hun  (N.  Y.),  639;  15  N.  Y.  St. 
Rep.  155. 

-'''>  Supreme  L.  K.  of  P.  of  tbe  W.  v.  Kalinsld.  15  Advance  Sheets 
U.  S.  S.  C.  1896,  1068. 

^^^  Illinois  Mas.  B.  Soc.  v.  Baldwin,  86  111.  479. 

^^1  Scbeu  V.  Grand  Lodjre  etc.  Ind.  Forresters.  17  Fed.  Rep.  214. 

"^  Basley  v.  Grand  Lod?:e  A.  O.  U.  W..  46  111.  App.  411. 

^  Tolford  V.  Churcli.  66  Mieli.  431;  33  N.  W.  Rep.  913.  "The  court 
finds  that  this  payment,  tojretlier  with  what  the  defendant  paid  on 
the  assessment  of  January  5th,  more  than  paid  all  his  liabilities  to 
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§  1384.  Waiver  by  Assured  of  Defective  Notice  ana 
Service  of  Same. — There  is  no  question  but  that  the  as- 
sured may  waive  any  objection  wliioh  he  is  entitled  to  raise  to 
a  mere  defect  in  the  notice  of  an  assessment.  Thus,  an  ap- 
plication for  reinstatement  operates,  as  against  the  beneficiary, 
as  a  waiver  of  defects  in  the  notice.^'^-'  It  is  a  reasonable  as- 
sumption that  the  form  and  manner  of  service  of  a  notice  may 
be  waived  by  the  party  entitled  to  the  same,  since  whatever 
strictness  is  necessary  in  following  specified  or  stipulated  re- 
(luirements,  it  is  for  the  benefit  and  protection  of  the  party  en- 
titled to  notice,  and  all  the  circumst-ances  should  be  consid- 
ered in  determining  whether  there  has  been  such  a  waiver  and 
whether  the  service  is  snfficicnt.  If  a  party  actually  receives 
notice  of  an  assessment  through  the  mail,  and  does  not  object 
thereto,  or  to  the  manner  of  receiving  the  same,  and  is  in  no 
way  injured  by  the  departure  from  the  stipulated  mode,  whicli 
requires  either  that  he  be  personally  called  on  or  that  notice 
in  writing  to  pay  the  assessment  be  left  at  his  last  and  nsnal 
place  of  abode  or  business,  he  will  be  deemed  to  have  waived 
the  mode  of  service.^^^ 

the  company  up  to  the  time  of  the  cancellation  of  his  policy.  We 
thinlf  this  should  have  discharfred  the  defendant  from  any  further 
liability.  Neither  the  oflaeers  of  the  company  nor  the  receiver  ever 
returned  to  the  defendant  his  policy,  or  intimated  to  him  that  they 
did  not  regard  the  policy  canceled,  while  the  defendant  relied  upon 
the  fact  that  it  was  no  longer  of  any  validity;  and  had  the  defend- 
ant's pro])erty  named  in  the  policy  burned  at  any  time  after  the  19th 
of  March,  1884,  I  hardly  think  counsel  for  plaintiff  would  have  been 
willing  to  admit  liability  to  the  payee  named  in  the  policy  by  the 
company,"  per  the  court. 

'"  Hansen  v.  Supreme  Lodge  K.  of  H.,  140  111.  301;  29  N.  E.  Rep. 
1121.  "In  the  application  for  a  reinstatement  no  objection  was  made 
to  the  notice  or  any  of  the  proceedings  which  led  to  the  suspension, 
and  in  the  absence  of  objection  to  the  notice  when  Hansen  had  an 
opportunity  to  malve  an  objection,  if  any  existed,  it  will  be  presumed 
that  all  objection  was  waived."  per  the  court. 

•'^  Holllster  v.  Quincy  Ins.  Co.,  118  Mass.  478. 
Joyce,  Vol.  II.—  92 
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§  1390.  Principles  Governing  Right  to  Return  of 
Premiums  where  Risk  has  not  Attached. — Insurance  is  a 
contract.  Its  very  definition  imports  the  payment  of  a  consid- 
eration or  price  on  the  part  of  the  assured,  and  the  assumption 
of  a  risk  or  peril  by  the  assurer.  The  premium  or  cost  of  in- 
surance is  fixed  or  adjusted  with  reference  to  the  risk  or  peril 
assumed.  Premium  and  risk  are  both  of  the  very  essence  of 
the  contract,  and  each  is  dependent  upon  and  inseparable  from 
the  other.  The  very  life  of  the  contract  involves  the  pre- 
sumption of  a  risk,  and  the  assurer  is  paid  the  premium  or 
price  of  insurance  to  take  upon  himself  the  peril  or  event  in- 
sured against.  It  therefore  necessarily  follows  that  if  the  risk 
has  not  attached,  or  if  no  part  of  the  interest  insured  is  exposed 
to  any  of  the  perils  insured  against,  the  insurer  has  no  claim 
to  the  premium;  if  paid,  it  must  be  returned.*     In  this  con- 

'  2  Arnould  on  Marine  Insurance,  ed.  1850,  1225.  *1210;  iEtna  L. 
Ins.  Co.  V.  Paul,  10  Bradw.  (111.)  431;  Blaeser  v.  Milwaukee  Mut.  Ins. 
Co.,  37  Wis.  31;  19  Am.  Rep.  747;  Dawkes  v.  Coveneigh,  Styles,  346;  1 
Hale's  P.  C.  546;  Flint  v.  Fleming,  1  Barn.  &  Adol.  45;  Elbers  v.  United 
Ins.  Co.,  16  Johns.  (N.  Y.)  129;  Insurance  Co.  v.  Ryle,  44  Ohio  St.  19; 
Hale's  P.  C.  540;  Flint  v.  Fleming,  1  Barn.  &  Adol.  45;  Elberts  x.  Uni- 
ted States  Ins.  Co.,  11  Pick.  (Mass.)  85;  Davidson  v.  Case,  8  Price.  542; 
Wells V.  Abraham. L.  R.  7  Q.  B.  554;  Penniman  v.  Tucker,  11  Mass.  66; 
Mason  v.  Sansbury,  3  Doug.  61;  1  Duer  on  Marine  Insurance,  ed.  1845, 
200,  201,  and  cases  under  notes  following  in  this  section.  If  the  risk 
has  never  attached  under  a  fire  policy,  there  must,  in  the  absence  of 
fraud  by  the  insured,  be  a  return  of  premium:  Jones  v.  Insurance 
Co.,  90  Tenn.  604;  25  Am.  St.  Rep.  700. 
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nection  tlie  rule  as  stated  by  Lord  Mansfield,  in  a  ease  decided 
in  the  court  of  King's  Bench  in  1777,  has  been^  extensively 
quoted  and  relied  on  by  the  courts  and  English  and  American 
law-writers.  That  eminent  jurist  says  that  if  the  risk  has  not 
been  run,  whether  owing  "to  the  fault,  will,  or  pleasure  of  the 
assured,  or  to  any  other  cause,  the  premium  s'hall  be  re- 
turned," and  his  reasons  are  substantially  those  above  given. 
So,  also,  in  another  case  he  uses  substantially  the  same  words, 
and  says:  "If  the  risk  be  not  run,  though  it  be  by  the  neglect, 
or  even  the  fault,  of  the  insured,  yet  the  insurer  shall  not  re- 
tain the  premium."  ^  So  Emerigon,  quoting  from  Pothier, 
says:  "As  the  premium  is  the  price  of  the  risks  that  the  insur- 
ers are  to  run,  and  as  there  can  be  no  price  of  risks  when  the 
insurers  have  not  run  any,  this  obligation  to  pay  the  premium 
naturally  includes  the  tacit  condition,  if  the  insurers  run  the 
risk";  and  that  if  the  assurers  have  not  run  any  risk,  "al- 
though by  the  act  of  the  insured,  the  premium  shall  not  be  due 
to  the  insurers,  ....  and  if  it  had  already  been  paid  them, 
they  will  be  bound  to  return  it;  ....  so  if  merchants  have 
effected  insurance  on  goods,  which  they  propose  to  load  on 
board  a  certain  ship,  but,  having  changed  their  minds,  the 
shipment  is  not  made,  the  premium  of  insurance  on  these 
goods  shall  not  be  due  to  the  insurers,  who  have  not  in  this 
case  run  any  risk."*  If  the  voyage,  insured  never  com- 
mences, or  it  be  entirely  broken  up  before  the  departure  of 
the  vessel,  so  that  the  ship  never  sails  on  such  voyage,  even  by 
the  act  or  fault  of  the  insured,  or  if  the  voyage  becomes  void 
by  a  failure  of  the  warranty,  there  being  no  actual  fraud,  the 
insured  is  entitled  to  a  return  of  the  premium,  for  the  risk 
must  attach  to  warrant  the  retention  of  the  price  paid.  This 
rule  is  undisputed.^     So  where  a  vessel  sails  on  a  voyage  differ- 

*  Tyrie  v.  Fletclier,  Cowp.  GG6. 

*  Stevenson  v.  Snow,  3  Burr.  1237. 

*  Eraerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xvi,  sec.  1,  p. 
656.  See,  also,  this  reference  for  review  of  law  as  stated  by  the 
early  foreign  authors.  See,  also,  2  Marshall  on  Insurance,  ed.  1810, 
c.  XV,  sec.  2.  p.  652,  ot  seq.;  Bermon  v.  Woodbridge,  Doug.  751.  per 
Lord  Mansfield;  Tyrie  v.  Fletcher,  Cowp.  606,  per  Lord  Mansfield. 

'  Enierigou  on  Insurance,  Meredith's  ed.  ISoO.  c.  iii.  sec.  1,  pp.  51, 
52;  c.  xvi,  see.  1,  pp.  650,  652-54;  Richards   v.    Marine    Ins.    Co.,    3 
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ent  from  tlie  one  insured,  the  insured  is  entitled  to  a  return 
of  the  premium;  ^  and  the  premium  is  to  be  returned,  which 
is  paid  for  insurance  against  a  blockade  erroneously  supposed 
to  exist.'''  So  also  if  the  goods  are  not  shipped,^  or  if  the  risk 
never  attached  on  the  goods,  the  insurance  being  on  ship  and 
cargo,  the  cargo  not  being  loaded.^  So  also  if  the  policy  be 
void  ab  initio  through  fault  of  the  insured,  without  fraud,  or 
if  there  be  a  want  of  insurable  interest;  ^^  and  in  general  this 
principle  of  an  attachment  of  the  risk  governs  the  right  to  a 
return  of  the  premium  in  all  cases  subject  to  such  exceptions 
as  are  noticed  under  the  subsequent  sections  of  this  chapter. 

§  1391.   Stipulation  for  Return  of  PremiiiiTi — Generally. 

It  is  competent  for  the  parties  to  stipulate  that  under  certain 
conditions  or  the  happening  of  some  event,  or  the  not  happen- 
ing of  a  specified  contingency,  a  part  of  the  premium  shall  be 
returned.  Such  stipulations  may  lawfully  be,  and  should  be, 
inserted  in  the  policy,  or  otherwise  made  a  part  of  the  con- 
tract, and  when  so  made  are  enforceable.  Such  agreements 
may  be  required  by  statute,  as  where  a  standard  form  of  fire 
policy  is  proArided,  or  the  stipulation  may  exist  by  virtue  of 
some  code  provision,  with  reference  to  which  the  contract  is 
assumed  to  have  been  made,  and  which  may  thereby  become  a 

Johns.  (N.  Y.)  307;  Graves  v.  Marine  Ins.  Co.,' 2  Caines  (N.  Y,),  339; 
Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.)  56;  Bermon  v.  Wood- 
bridge,  Doug.  781;  Delairgue  v.  United  Ins.  Co.,  1  Johns.  Cas.  (N.  Y.) 
310:  Russell  v.  De  Grand,  1.5 'Mass.  35;  Jackson  v.  New  York  Ins.  Co., 
2  Johns.  Cas.  (N.  Y.)  191;  Boehm  v.  Bell,  8  Term  Rep.  154;  Murniy  v, 
Columbian  Ins.  Co.,  4  Johns.  (N.  Y.)  307;  Martin  v.  Sitwell,  1  Shaw, 
156;  Horneyer  v.  Lushington,  15  East,  46;  3  Camp.  85;  Duguet  v. 
Rhinolander,  1  Johns.  Cas.  (N.  Y.)  360;  Commonwealth  Ins.  Co.  v. 
Whitney.  1  Met.  (Mass.)  21,  23;  Lawrence  v.  Ocean  Ins.  Co.,  11  Johns. 
(N.  Y.)  241;  Penson  v.  Lea,  2  Bos.  &  P.  330;  Robertson  v.  United  Ins. 
Co.,  2  John®.  (N.  Y.)  250;  PenuLman  v.  Tucker,  11  Mass.  66;  Murray 
V.  United  Ins.  Co..  2  Johns.  (N.  Y.)  168;  Audley  v.  Duff,  2  Bos.  &  P. 
Ill;  Siffkin  v.  Alnutt,  1  M.  &  S.  39;  Marine  Ins.  Co.  of  Alexandria  v. 
Tucker,  3  Cranch  (C.  C),  357;  Waddington  v.  United  States  Ins.  Co., 
17  Johns.  (N.  Y.)  23. 

"  Forbes  v.  Church.  3  Johns.  Cas.  (N.  Y.)  159. 

'  Taylor  v.  Sumner,  4  Mass.  56. 

*  Martin  v.  Sitwell,  1  Shaw.  156;  Tappan  v.  Atkinson,  2  ]>'ass,  365. 

•  Horneyer  v.  Lushington.  15  East,  46. 

'•  See  sees.  1398,  1400,  1405,  1410,  herein. 
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part  thereof.^^  So  in  accident  policies  it  may  be  stipulated 
that  no  claim  sliall  be  valid  in  excess  of  a  specified  sum  in 
case  of  death,  or  in  excess  of  a  certain  sum  payable  periodically 
in  case  of  injury,  nor  for  indemnity  in  excess  of  the  money 
value  of  the  insured's  time,  and  that  all  premiums  paid  for 
such  excess  shall  he  returned  on  demand  to  the  insured  or  his 
legal  representative.^^ 

§  1392.  Stipulations — Statutes  Governing  tlie  Right 
to  a  Return  of  the  Premium. — In  some  of  the  states  stat- 
utes have  been  passed  providing  for  a  return  of  imearned  pre- 
miums, in  cases  of  fire  risks,  for  the  excess  of  insurance  over 
the  loss.^^  But  several  states  have  adopted  laws  pro^dding 
that  in  fire  policies  the  amoiunt  fixed  in  the  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the  property  when 
insured  and  the  true  amount  of  loss;  while  in  California  the 
code  provides  at  length  as  to  when  premiums  are  returnable 
and  when  not.^*  There  are  also  provisions  relating  to  the 
return  of  the  unearned  premium  where  the  assured  rescinds 
or  the  assurer  cancels  the  policy.^  ^ 

§  1393.  Return  of  Proportionate  Premium — Sur- 
render, Rescission,  Cancellation,  etc. — It  is  a  general  rule 

that  if  the  risk  has  once  attached,  the  insured  cannot  thereafter 
entitle  himself  to  a  retui-n  of  the  premium,  by  giving  notice  of 
his  intention  to  terminate  the  contract,  nor  can  he  do  so  by  re- 
iecting  the  policy  where  the  risk  has  commenced;  for  he  can- 
not by  his  own  act  release  himself  from  his  obligations,  and 
compel  the  underwriter  to  relinquish  his  contract  and  return 
the  prepaium  which  has  been  earned.^  ^     But  if  the  code,  in 

"  1  Marshall  on  Insurance,  ed.  1810,  669  a,  *670;  2  Amould  on  INIa- 
line  Insurance,  ed.  1850,  1240,  sec.  426.    See  sections  next  following. 

"  Talvcn  from  form  of  accident  policy. 

"  IdaJio  Rep.  1881-87.  sec.  2759;  La.  Acts,  1888.  No.  149;  Nev.  Gen. 
Stats.  1885,  sec.  993;  Or.  2  Hill's  Anuot.  Stats.  1887,  sec.  3585;  Wash. 
1  Hill's  Stats.  1891,  sec.  2740. 

"  Deerlng's  Annot.  Civ.  Code  Cal.,  sees.  2617-22. 

'=  See  sec.  1034,  herein. 

"  New  York  M.  &  F.  Ins.  Co.  v.  Roberts,  4  Duer  (N.  Y.).  141;  Leon- 
ard V.  Washburn.  100  Mass.  251;  Lanshorn  v.  Colopan.  4  Taunt.  330, 
per  Lord  Mansfield.     "When  the  contract  is  yet  imperfect  and  in- 


1463  RETURN    OF    PREMIUMS    AND    ASSESSMENTS.  §  1393 

relation  to  wliieli  a  contract  is  assumed  to  have  been  made, 
provides  that  if  insurance  is  made  for  a  definite  period  of  time 
the  insured  shall  be  entitled,  upon  a  surrender  of  his  policy, 
to  such  proportion  of  the  premium  as  eorresponds  with  the 
unexf)ired  term,  after  deducting  from  the  whole  premium  any 
claim  for  loss  or  damage  which  has  previously  accrued  under 
the  policy,^ '^  and  the  grounds  of  cancellation  are  set  forth  in 
other  sections  of  the  code,  the  assured  is  not  entitled  to  cancel 
the  policy  without  cause,  and  to  insist  upon  such  proportionate 
retura  of  the  premium,  unless  there  is  a  right  of  cancellation 
resen-ed  in  the  policy  itself.^ ^  In  tlie  standard  fire  policy  in 
New  York  it  is  stipulated  that  if  the  policy  is  canceled  as  pro- 
vided therein,  or  shall  become  void  or  cease,  and  the  premium 
has  been  actually  paid,  the  unearned  premium  shall  be  re- 
turned on  surrender  of  the  policy  or  last  reneAval,  the  com- 
pany retaining  the  customary  short  rate,  except  that  where 
the  policy  is  canceled  by  the  company  by  giving  notice,  it  shall 
retain  only  the  pro  rata  premium.  It  is  also  provided  that  the 
policy  may  be  canceled  at  anytime  at  the  request  of  the  insured 
or  by  the  company,  by  giving  notice  as  provided  therein.^* 
If  the  policy  provides  for  cancellation  by  either  party  and  st 
return  of  the  unearned  premium  pro  rata,  the  payment  of  the 
earned  premium  cannot  be  avoided  by  the  assured  on  the 
ground  that  the  policy  is  void,  but  he  must  offer  to  sun-ender 
the  policy  or  demand  a  return  of  the  premium;  ^^  and  a  party 

clioate.  the  assured  by  preventing  the  inception  of  the  risk  .... 
may  prevent  it  from  beeomitig  operative,  and  in  effet-t  dissolve  it^ 
bnt  in  no  other  ease  can  he  release  himself  by  his  own  act  from  his 
own  obligations"  so  as  to  entitle  him  to  a  return  premium:  1  Duer 
on  Marine  Insurance,  ed.  1S4.5,  82,  143. 

"  Deering's  Annot.  Civ.  Code  Cal.  sec.  2617. 

^^  Joshua  Hendy  Machine  Worivs  v.  American  Steam  Boiler  Ins. 
Co..  86  Cal.  248;  24  Pac.  Kep.  1018. 

"  .3  N.  Y,  Rev.  Stats.,  8th  ed.,  p.  1003;  Laws  188G,  c.  488.  See,  also, 
Mass.  Acts,  1887,  c.  214,  sec.  GO;  Michigan  Pub.  Stats.  1882,  sees.  4.344^ 
43.''.3;  Amended  Pub.  Acts,  1889,  c.  39,  sec.  9;  1  Minn.  Stats.  1891,  sees. 
2973,  2977;  Gen.  Laws,  1889,  c.  217;  N.  H.  Laws,  1885,  c.  93,  sec.  3; 
N.  .T.  Laws,  1892,  c.  231;  N.  Dak.  Laws,  1890,  p.  2.")3,  c.  74;  Pa.  Laws, 
1891.  p.  22,  sec.  1.    See  Laws,  1892;  1  Wis.  Laws.  1891,  c.  19."i. 

">  St.  Paul  F.  &  ai.  Ins.  Co.  v.  Neidecken,  6  Uak.  494;  43  N.  W.  Rep. 

cm. 
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seeking  a  rescission  is  liable  for  any  part  of  the  premium 
■which  may  have  matured  previous  to  such  rescission.-^  An 
agreement  for  a  return  of  a  fair  proportion  of  the  premium, 
in  case  the  policy  holder  wishes  to  cancel  the  contract,  is  not 
void  for  uncertainty,^"  and  the  return  premium  must  be  paid 
or  tendered  by  the  company,  otherwise  there  is  no  cancella- 
tion, and  the  policy  continues  in  force  until  such  tender  or 
payment  is  made,  and  this  although  the  company  has  notified 
the  insured  or  has  announced  its  readiness  to  pay,^^  even 
though  the  company  notifies  the  assured's  agent  that  it  is  ready 
to  pay  it,  but  does  not  do  so  in  fact  until  after  the  loss;  ^^  al- 
though it  is  held  in  Illinois  that  notice  alone  is  sufficient,  al- 
though the  stipulation  is  to  return  to  the  assured  the  unearned 
premium,  where  it  is  also  stipulated  that  the  cancellation  may 
be  made  "at  any  time  by  either  party."  ^^  And  if  the  un- 
earned premium  is  paid  and  accepted  by  the  assured  after  the 
loss,  both  parties  being  ignorant  thereof,  the  company  is  not 
thereby  released  from  its  liability.^*'  If  the  assured  accept 
in  full  satisfaction  less  than  a  ratable  return  of  his  premium 
upon  cancellation,  it  is  sufficient.^''^  And  actual  tender  of  the 
unearned  premium  is  held  unnecessary  in  Wisconsin,  pro\-ided 
the  minds  of  the  parties  have  met  on  the  point  that  the  policy 
is  to  be  canceled.^^  So  the  insured  is  estopped  if  he  volun- 
tarily, at  the  agent's  request,  surrenders  the  policy  without  ex- 
acting payment  as  a  condition  precedent. ^^ 

"  American  Ins.  Co.  v.  Garrett,  71  Iowa,  243;  32  N.  W.  Rep.  356. 

"  Hayward  v.  Knickerbocker  L.  Ins.  Co.,  12  Daly  (N.  Y.)  42. 

='  Van  Valkenburgii  v.  Lenox  F,  Ins.  Co.,  51  N.  Y.  465;  Hollings- 
wortli  V.  Germaaia  Ins.  Co..  45  Ga.  294;  Home  Ins.  Co.  v.  Curtis.  32 
Wis.  402;  Hatliosan  v.  Germania  Ins.  Co..  55  Barb.  (N.  Y.)  28;  Man- 
love  V.  Commercial  Mut.  F.  Ins.  Co.,  47  Kan.  309;  27  Pac.  Rep.  979; 
21  Ins.  L.  J.  174;  Peoria  etc.  Ins.  Co.  v.  Botto,  47  111.  516. 

=*  Hollingswortli  v.  Germania  Ins.  Co..  45  Ga.  294;  12  Am.  Rep.  579. 

*»  Newark  F.  Ins.  Co.  v.  Sammons,  11  111.  App.  230. 

**  Hollingsworth  v.  Germania  Ins.  Co.,  45  Ga.  294;  12  Am.  Rep.  579. 

"  JEtna  Ins.  Co.  v.  Weissinger.  91  Ind.  297. 

«"  Bingham  v.  North  American  Ins.  Co.,  74  Wis.  498;  43  N.  W.  Rep. 
494. 

=»  Bingham  v.  North  American  Ins.  Co.,  74  Wis.  498;  43  N.  W.  Rep. 
494.  See  Hopkins  v.  Phoenix  Ins.  Co.,  78  Iowa,  344;  43  N.  W.  Rep. 
197. 
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§  1394.  Stipulatiou  may  Eutitle  to  Proportionate  Re- 
turn of  Premium,  althoug-li  there  l>e  a  Partial  or 
Total  Loss  of  Goods,  etc. — If  there  be  a  stipulation  for  the 
return  of  a  proportionate  pai*t  of  the  premium  if  the  ship 
"sails  with  convoy  and  arrives,"  the  condition  is  so  far  per- 
formed that  there  shall  be  a  return  of  the  premium  agreed  up- 
on: 1.  If  the  ship  sails  with  convoy,  and  actually  arrives  at 
the  ultimate  port  of  destination  although  she  does  not  arrive 
with  convoy;  2.  If  having  departed  with  convoy  the  ship  her- 
self arrives,  although  the  policies  be  upon  other  interests,  such 
as  goods  or  freight,  and  there  be  a  partial  loss  of  tlie  goods,  as 
the  subject  of  indemnity,  and  the  safe  arrival  of  the  goods 
constitutes  in  such  case  no  part  of  the  question  as  to  return  of 
premium;  3.  If  the  ship  arrives,  and  before  she  has  com- 
pleted unloading  her  cargo  is  captured,  and  the  residue  of  tlie 
goods  are  thereby  totally  lost;  4.  If  the  ship  departs  with  con- 
voy, intending  to  join  convoy  for  the  whole  trade  at  a  port  at 
which  she  is  at  liberty  to  touch  and  stay,  and  the  convoy  with 
which  she  sails  becoming  lost  the  ship  runs  for  and  arrives  at 
the  port  of  destination;  5.  If  the  ship  arrives,  having  sailed 
with  convoy,  though  being  captured  and  r©ca]>tured,  the  un- 
denvritei*s  are  obliged  to  pay  the  salvage.  But  it  will  not 
avail  the  assured  that  the  arrival  was  prevented  by  an  act 
under  which  the  underwriters  would  be  discharged,  and  if  the 
ship  is  to  sail  with  convoy  from  one  port  to  another,  and  from 
convoy  to  that  port  to  the  port  of  destination,  it  being  stipu- 
lated to  return  different  portions  of  the  premium  for  each 
stage  of  the  voyage,  the  word  "arrives"  must  refer  to  the  ul- 
timate port  of  destination,  and  the  ship  must  actually  arrive.^*' 

••  Simonds  v.  Boydell,  1  Doug.  255,  per  Tjord  Mansfield  (policy  on 
goods);  Horncastle  v.  Haworth.  per  Sir  J.  Mansfield.  C.  J.,  in  180G, 
reported  in  1  Marsliall  on  Insurance,  ed.  1810,  *674;  Audley  v.  Duff, 
2  Bos.  iSr  P.  Ill,  per  Lord  Eldon;  Everard  v.  Hollinffsworth.  2  Bos. 
&.  P.  111.  note;  Asruilar  v.  Rodders,  7  Tenn  ReT>.  421.  per  Lord  Ken- 
yon  and  Orose  and  L.Twrence,  .Justices  (policy  on  freisrht);  Kellner  v. 
Le  Mesurier,  4  East.  .SOfi,  per  Lord  Ellenborough;  2  Arnould  on  Ma- 
rine Insurance,  ed.  1850.  1246,  *1232,  et  seq.;  2  Marshall  on  Insur- 
ance, ed.  1810,  6(59  a.  *670.  et  seq.  See  1  Pars.ons  on  Marine  Insur- 
ance, ed.  1S68.  514;  2  Phillips  on  Insurance.  3d  e<J..  .522.  sec.  1840.  But 
see  on  last  point.  Levin  v.  Cormac.  4  Taunt.  482.  note;  Osrden  v. 
Firemen's  Ins.  Co.,  12  Johns.  (N.  Y.)  114.     Of  the  above  cited  cases 
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And  where  the  ship  was  warranted  to  depart  with  convoy 
from  England,  on  a  voyage  from  Hull  to  Bilboa,  and  she 
sailed  from  Hull  to  Portsmouth,  and  from  there  with  con- 
voy, which  was  not  the  direct  course,  and  was  captured,  the 
premium  was  apportioned,  return  being  made  except  as  to 
that  part  of  the  voyage  from  Hull  to  Portsmoutli,  for  which 
the  premium  was  retained.^^ 

§  1395.  Where  Uiiderwriter  Discharg-ecl  before  Per- 
formance of  Condition  on  which  Return  of  Proportion- 
ate Premium  Based. — If  the  underwriter  be  discharged  before 
the  condition  can  be  complied  with,  on  performance  of  which 
the  additional  premium  paid  is  stipulated  to  be  returned,  as 
in  case  the  underwriter  is  discharged  by  a  breach  of  waiTanty 
as  to  the  time  of  sailing  before  the  ship  can  sail  with,  convoy, 
it  being  stipulated  for  a  projDortionate  return  of  premium  if 
the  ship  sails  with  convoy  and  arrives,  there  shall  be  a  return 
of  the  premium  stipulated  as  to  convoy.^^ 

in  that  of  Simonds  v.  Boydell  the  full  value  stipulated  was  allowed 
on  the  whole  amount  of  insurance,  in  addition  to  an  average  loss  paid 
by  the  underwriters.  In  Horncastle  v.  Haworth  the  stipulated  re- 
turn of  premium  was  recovered,  in  addition  to  a  total  loss.  And 
Lord  Mansfield  declared  in  the  Simonds  v.  Boydell  ease  that  if  it  had 
been  meant  that  no  return  should  be  made  unless  all  the  goods  ai'rive 
safe,  it  would  have  been  stipulated  that  the  ship  "arrive  with  all  the 
goods"  or  "safely  with  the  goods."  And  in  the  Kellner  v.  Le  Mesurier 
case  it  was  declared  that  the  words  "and  arrives"  annex  a  condition 
which  overrides  and  governs  all  the  several  stipulations  for  a  return 
of  the  premium,  and  meaut  a  sailing  with  convoy  for  the  different 
parts  of  the  voyage  as  stipulated,  and  that  the  aggregate  of  the  difCer- 
ont  portions  of  the  premium  should  then  be  returnable  if  the  ship  ar- 
rived at  the  ultimate  port  of  destination,  for  whatever  benefit  would 
be  derived  from  sailing  with  convoy  would  not  be  derived  to  the  un- 
derwriters in  case  of  partial  convoy  only.  The  rule  above  stated, 
however,  does  not  apply  where  the  stipulation  is  merely  to  sail  with 
convoy;  the  fact  that  she  has  so  sailed  does  not  warrant  a  recovery  of 
the  stipulated  proportionate  premium  in  addition  to  a  total  loss, 
though  in  this  case  the  whole  amount  of  the  premium  was  added  to 
the  invoice  and  included  in  the  total  loss:  Langhorn  v.  Alnutt,  4 
Taunt.  510,  before  Sir  J.  Mansfield;  2  Arnould  on  Marine  Insurance, 
ed.  1850.  12.50. 

«  Eothwell  V.  Cooke,  1  Bos.  &  P.  172. 

•^  Meyer  v.  Grngson.  3  Doug.  402.  reported  in  1  Marshall  on  In-^ur- 
anc'O.  ed.  ISIO,  658,  676,  per  Lord  Mansfield,  and  Justices  Ashurst  and 
BuUer. 
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§  1396.  Where  Coudition  Satisfied  but  Underwrit- 
ers Discharged  from  Loss — Premium  Returnable  al- 
though Loss  by  Excepted  Risk. — If  the  condition  is  satisfied  oa 
the  performance  of  which  a  ]Droportionate  return  of  the  pre- 
mium  is  stipulated  to  be  made,  as  in  ease  of  a  condition  for 
such  return  "for  return,"  and  both  ship  and  goods  arrive 
safely,  the  insured  is  entitled  to  the  agreed  upon  proportionate 
return  of  premium,  although  after  the  arrival  the  goods  are 
seized  in  the  shij)'3  port  of  discharge  before  they  can  be  un- 
loaded, and  although  the  loss  is  by  an  excepted  risk,  or  one  not 
insured  against.  In  this  case  the  risk  on  the  goods  was  to 
continue  until  they  were  discharged  and  safely  landed,  with 
a  warranty  to  free  from  capture  or  seizure  in  the  ship's  port  of 
discharge,  and  the  underwriters  were  discharged  from  the 
loss.^^  Mr.  Phillips,  relying  upon  this  and  other  cases,  says 
they  "favor  the  equitable  construction  that  the  condition  of 
arrival  or  other  event  on  which  the  return  is  to  depend  is  sat- 
isfied by  the  underwriters  being  exonerated."  ^* 

§  1397.  N^o  Return  if  Risk  has  Attached. — If  a  legal 
risk  has  once  attached  or  commenced,  there  shall  be  no  appor- 
tionment or  return  afterward  of  the  premium,  so  far  as  that 
particular  risk  is  concerned.  Diminution  in  its  duration  has 
no  effect  to  decrease  the  amount  stipulated  as  the  premium 
or  price  for  renewing  the  risk,  for  it  is  sufficient  to  preclude 
a  return  that  the  insurer  has  been  liable  for  any  period,  how- 
ever short.  This  rule  is  based  upon  just  and  equitable  prin- 
ciples, for  the  assurer  has,  by  taking  upon  himself  the  peril, 
become  entitled  to  the  premium,  and  although  the  rule  may 

"  Dalgleish  v.  Brooke,  15  East,  295.  Mr.  Aniould  says:  "It  is  no 
ob.iection  to  the  claim  for  a  return  of  premium  tliat  the  loss  was  not 
one  insured  against  provided  the  ship  have  arrived":  2  Arnould  on 
Marine  Insurance,  ed.  1850,  1250,  *1230.  relying  on  this  case. 

'*  2  Phillips  on  Insurance,  ."d  ed.,  523,  sec.  1841;  citing  Kellner  v.  Le 
Mesurier,  4  East,  39G;  Dalgleish  v.  Brooke,  15  East.  295;  Ogden  v. 
Firemen's  Ins.  Co..  12  Johns.  (N.  Y.)  114.  In  this  last  case  the  con- 
dition was  not  literally  fulfillod.  but  the  court  by  construction  held 
that  the  risk  was  divisible,  and  that  the  event  contemplated  was  that 
the  underwriters  should  run  no  risk  between  certain  ports,  which 
having  happened,  the  premium  should  be  returned. 
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result  in  profit  to  the  insurer,  it  is  but  a  just  compensation  for 
the  dangers  or  perils  assumed;  besides  the  danger  incurred 
may  be  greater  in  one  moment  than  during  an  entire  voyage, 
and  it  would  be  extremely  difficult,  at  the  least,  to  fairly  ap- 
portion the  premium.^^  So  it  is  held  in  Maine  that  the  lia- 
bility of  an  insurance  company  for  a  return  of  i>remiums  is  not 
absolute,  but  depends  upon  whether  the  policy  has  become  a 
binding  contract  between  the  parties.  If  it  has,  and  the  risk 
•has  commenced,  there  can  be  no  apportionment,  and  no  action 
lies  for  the  recovery  of  premiums  paid.^^  If  one  insures  the 
profits  of  a  ship  and  the  ship  returns  in  ballast,  the  insured  is 
not  entitled  to  a  return  of  the  premium.^'^  And  the  same 
rule  ajDplies  where  a  return  of  premium  is  sought  on  the 
ground  of  a  want  of  interest,  the  risk  having  been  run  and  the 
ship  arrived.^^  "Where  the  policy  on  goods  was  of  date  De- 
cember 21st,  with  warranty  to  sail  between  October  20th  and 
December  1st,  and  the  cargo  was  all  in  before  the  last  date,  al- 
though the  ship  had  not  then  sailed,  but  did  so  between  De- 
cember 2d  and  21st,  it  was  held  that  the  risk  attached  in  port, 
and  the  premium  was  not  returnable.^^  There  may  be  such 
an  attachment  of  the  risk  that,  although  the  policy  be  not 

"*  Emerigon  oil  Insurance,  Meredith's  ert.  1850,  c.  xvi,  sec.  2.  pp, 
€54,  655;  c.  iii,  sec.  1,  p.  52;  Tyrie  v.  Fletcher,  2  Cowp.  666,  per  Lord 
Mansfield,  C.  J.;  Furtado  v.  Rogers,  3  Bos.  &  P.  191;  New  York  M. 
&  F.  In.s.  Co.  V.  Roberts,  4  Duer  (N.  Y.),  141;  Moses  v.  Pratt,  4  Camp. 
297;  Waters  v.  Allen,  5  Hill  (N.  Y.),  421;  Insurance  Co.  v.  Pyle.  44 
Ohio  St.  19;  58  Am.  Rep.  783;  Fulton  v.  Lancaster  Ins.  Co.,  7  Ohio, 
325;  Hoyt  v.  Oilman,  8  Mass.  336;  Steinback  v.  Col.  Ins.  Co.,  2  Gaines 
<N.  Y.),  132;  Continental  L.  Ins.  Co,  v.  Houser,  111  Ind.  266;  Clark  v. 
Manufacturers'  Ins.  Co.,  2  Wood.  &  M.  (U.  S.)  472;  Joshua  Hen<Jy 
Works  V.  Insurance  Co.,  86  Cal.  248;  21  Am.  St.  Rep.  33;  Hendricks  v. 
Connecticut  Ins.  Co.,  8  Johns.  (N.  Y.)  1;  Merchants'  Ins.  Co.  v.  Clapp, 
11  Pick.  (Mass.)  56;  Gray  v.  National  B.  Assn.,  Ill  Ind.  531;  Blacser 
V.  Milwaukee  Mut.  Ins.  Co.,  37  Wis.  31;  19  Am.  Rep.  747;  Taylor  v. 
Lowell.  3  Mass.  331;  StaMley  v.  Northwestern  Mut.  L.  Ins.  Co..  95 
Ind.  254,  258;  Bermon  v.  Woodbridge.  Doug.  789,  per  Lord  Mansfield; 
Matt  V.  Roman  Catholic  Mut.  etc.  Soc,  70  Iowa,  455;  30  N.  W.  Rep. 
799;  Cal.  Civ.  Code,  sees.  2616,  2618. 

"  Malhoit  V.  Metropolitan  L.  Ins.  Co.,  87  Me.  374;  47  Am.  St.  Rep. 
S36. 

»'  Juhel  V.  Church.  2  Johns.  Cas.  (N.  Y.)  333, 

**  Boehm  v.  Bell,  8  Term  Rep.  154. 

*"  Hendricks  v.  Commercial  Ins.  Co.,  8  Johns,  (N,  Y.)  1. 
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made  when  the  risk  has  terminated,  a  loss  would  have  been 
covered  during  the  continuance  of  the  risk.  In  such  case 
there  can  be  no  return  of  the  premium.^*^ 

§  1398.  Premium  Returnable  where  Policy  Ab  Initio 
Void — Generally. — The  policy  may  be  void  ab  initio,  and 
tlie  risk  never  have  attached,  there  being  no  fault  of  the  in- 
sured, as  in  case  of  breach  of  wan-anty  whereby  no  liability  is 
ever  incurred  by  the  assurer;  or  there  may  be  an  entire  want  of 
interest;  or  the  policy  may  be  void  for  illegality,  the  parties 
not  being  in  pari  delicto ;  or  it  may  be  void  ab  initio  by  some 
act  or  omission  of  the  assurer;  in  all  of  which  cases  the  pre> 
mium  is  returnable.'*^  Cases  of  this  character  are,  however,  to 
be  distinguished  from  those  where  the  policy  is  void,  the  par- 
ties being  in  pari  delicto,  and  those  where  it  is  void  through  the 
fraud  of  the  assured  or  his  ageoiit,  and  cases  where  the  policy 
having  once  attached,  it  has  become  subsequently  void  by  an 
act  or  omission  of  the  assured,  whereby  the  policy  has  become 
forfeited.^^  A  note  given  for  the  premium  is  not  recoverable 
where  the  policy  is  one  which  the  company  has  no  author- 
ity under  its  charter  to  issue,  the  act  being  ultra  vires,  as  in 
case  where  a  corporation,  fonned  to  insure  against  fire  and 
marine  risks,  issues  a  policy  insuring  the  lives  of  animals.^* 
So  also  where  the  interest  is  of  a  character  that  should  be  de- 
scribed and  is  not.'**  So  the  premium  note  may  be  void  be- 
cause the  policy  was  never  countersigned,  it  being  issued  by 
one  without  authority  therefor.*^     And  though  the  policy  be 

*"  2  Phillips  on  Insurance,  od  ed.,  505,  sec.  1826;  citing  Park  on  In- 
surance, 563.  Mr.  Phillips  says:  "Policies  not  unfrequently  admit 
of  this  construction." 

"  Anderson  v.  Thornton,  S  Ex.  425;  Mount  v.  Waite,  7  Johns.  (N. 
Y.)  .334;  Friesmuth  v.  Asrawam  M.  Ins.  Co.,  10  Cush.  (Mass.)  5S7;  Ilen- 
tig  V.  Stainforth,  5  M.  &  S.  122:  Waller  v.  Northern  Assur.  Co.,  64 
Iowa,  101;  ^.tna  L.  Ins.  Co.  v.  Paul,  10  Bradw.  (111.)  431.  See  sec- 
tions next  followinj;. 

"  See  sections  following. 

**  Rochester  Ins.  Co.  v.  Martin,  13  Minn.  59.  And  see  sec.  334, 
herein. 

**  Robertson  v.  United  Ins.  Co.,  2  .Tohns.  Cas.  (N.  Y.)  2.50. 

**  Lynn  v.  Burgoyne.  13  P..  Mon.  (Ky.)  400.  See  chapter  on  premium 
notes.    The  premium  is  returnable  "when  by  any  default  of  the  in- 
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illegal,  yet  if  the  parties  be  ignorant  thereof,  the  premium  k 

returnable.^® 

§  1399.  Insurance  Contract  with  Infant — Return  of 
Premium. — If  a  solvent  insurer  enters  into  a  contract 
which  it  may  fairly  and  reasonably  make,  with  an  infant  for  a 
sum  fairly  commensurate  with  his  estate  and  ability  to  pay, 
and  at  the  ordinary  and  usual  rates,  tliere  being  no  fraud  or 
unlawful  pa-actices  in  procuring  the  risk,  the  infant  may  not 
rescind  and  recover  back  the  premiums,  but  the  insurer  is  enti- 
tled to  those  intended  to  cover  the  current  annual  risks  under 
the  policy.'*'^ 

§  1400.  Premium  Returnable  where  Contract  Void- 
able or  Void  for  Misrepresentations  or  Fraud  of  Assurer. 

That  the  insured  is  entitled  to  a  return  of  the  premium  when 
the  contract  is  voidable  for  the  misrepresentation  or  fraud  of 
the  assTirer,  is  well  settled.^^  So  an  insured  person  induced  by 
false  representations  material  to  him  to  take  out  a  policy  upon 
his  life  may  elect  to  rescind  and  avoid  the  policy,  and  is  then 
entitled  to  recover  the  premiums  paid,  but  if  such  false  repre- 
sentations are  not  material  to  him,  and  are  a  fraud  upon  the 
insurer  alone,  he  is  not  entitled  to  recover.^^  And  the  rule 
applies  where  the  company  is  chargeable  with  its  agent's 
knowledge  of  the  invalidity  of  the  policies,  and  receives  pre- 
miums thereafter,  said  invalidity  having  been  occasioned  by 
the  statements  of  said  agent;  as  in  case  of  a  policy  taken  out 
by  plaintiff  on  the  lives  of  her  brother  and  sister,  payable  to 
herself,  she  having  signed  their  names  to  the  application  with 

sured  other  than  aetaial  fraud  the  insurer  never  incurred  any  liabil- 
ity under  the  policy":    Oal.  Civ.  Code,  sec.  2619. 

♦«  H^nry  v.  Stainforth,  4  Camp.  270;  Orme  v.  Bruce.  12  Easr.  225. 

"  Johnson  v.  Northwestern  Mut.  L.  Ins.  Co.,  56  Minn.  365;  39  Cent. 
L.  J.  337;  59  N.  W.  Rep.  992. 

«  Carter  v.  Boehm.  3  Burr.  1909,  per  Lord  Mansfield;  United  States 
L.  Ins.  Co.  V.  Wriffht  (Ohio),  8  Ins.  L.  J.  169:  Court  v.  JNIartineux.  3 
roup.  161;  Duffel  v.  Wilson,  1  Camp.  401;  Boland  v.  Whitman,  33 
Tud.  64;  Lofevre  v.  Boyle.  3  Barn.  &  Adol.  877;  Martin  v.  JEtna  L. 
Ins.  Co.  (Tenn.).  4  Ins.  L.  .T.  899;  Cal.  Civ.  Code.  .sec.  2619. 

"  Malhoit  V.  Metropolitan  L.  Ins.  Co.,  87  Me.  374;  47  Am.  St.  Kep. 
336. 
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tlie  knowledge  of  tlie  company's  agent  wlio  had  solicited  the 
insurance,  and  had  assured  her  of  her  competency  to  sign  their 
names,  and  the  premiums  having  been  paid  thereon  for  sev- 
eral years  before  she  ascertained  that  the  policies  were  void, 
it  was  held  that  the  premiums  should  be  recovered  back.^^ 
And  where  the  assured  was  not  examined  by  a  physician  as 
required,  and  the  beneficiaiy  had  paid  premiums  under  an  as- 
surance from  the  company's  agent  that  he  should  have  his 
money  or  the  policy,  they  may  be  recovered  back.^^  But  if 
the  alleged  false  rejDresentations  relate  to  the  company's  sol- 
vency, there  can  be  no  recovery  back  of  the  premiums  paid  on 
proof  of  insolvency  long  after  the  payment  of  the  premiimis 
sought  to  be  recovered.^^  And  if  the  statement  relied  on  of  the 
insurer  is  only  a  belief  or  expectation  on  his  part,  with- 
out fraud,  there  shall  be  no  return.^^  This  rule  is  further 
illustrated  by  the  oft-cited  instance  where  the  underwriter  ef- 
fects an  insurance  "lost  or  not  lost,"  the  safe  arrival  of  the 
ship  being  already  known  to  him.^*  In  a  ISTew  York  case  the 
defendant  advertised  and  represented  that  its  patrons  could  be 
insured  at  half  the  expense  of  insuring  in  other  companies  by 
paying  half  the  premiums  in  cash  and  giving  notes  for  the 
other  half,  the  dividends  always  paying  the  notes.  The  divi- 
<]end  never  paid  the  notes,  but  generally  fell  far  short,  as  the 
managers  knew.  The  plaintiff  procured  an  endowment  policy 
for  five  hundred  dollars,  payable  in  five  years,  paying  half  cash 
and  giving  notes  for  the  other  half.  Only  one  small  dividend 
was  made  during  the  term.  At  the  end  of  the  five  years  the 
plaintiff  demanded  the  five  hundred  dollars,  but  the  defend- 
ant refused  to  pay  more  than  the  difference  after  deducting 
the  amount  due  on  the  notes.  It  was  held  that  an  action  for 
fraud  was  maintainable,  that  the  plaintiff  was  not  estopped  by 
the  delay,  and  that  the  measure  of    recovery    would    be  the 


^  Fulton  V.  Metropolitan  L.  Ins.  Co.  (N.  Y.  1892).  19  N.  Y.  Supp. 

f.r,o. 

"  Frain  v.  Life  Ins.  Co..  67  Mich.  527. 

''  Life  Assn.  of  America  v.  Goode,  71  Tex.  90;  8  S.  W.  Re<p.  639. 
"  PauRon  V.  Watson,  Cown.  787. 

"  Carter  v.  Boelin.  3  Burr.  1009.  per  Lord  Mansfiold.     See,  also, 
EDierigon  on  Insxu-auce,  Mereditli's  ed.  1850,  c.  xvi,  p.  6C3. 
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money  paid  and  interest.^'^  It  is  lield  in  a  Maine  case  that  a 
life  policy,  regular  in  every  respect  except  that  through  the 
fraud  of  the  agent  there  has  been  no  medical  examination  of 
insured,  and  the  application  has  not  been  signed  by  him,  al- 
though it  purports  to  have  been,  and  the  whole  transaction  has 
taken  place  without  his  knowledge  or  consent,  is  voidable  at 
the  election  of  insurer,  but  not  absolutely  void,  and  the  in- 
sured cannot  recover  premiums  paid  thereon  if  the  insurer  has 
treated  the  policy  as  a  valid  subsisting  contract.^* 

§   1401.      Premium  Returnable  when  Paid  hj  Mistake 
of  Facts — Policy  Based  upon  Mistake — Mistake  of  Law* 

As  a  general  rule,  if  the  premium  is  paid  through  mistake  ad 
to  the  facts,  under  the  supposition,  which  is  unfounded,  that 
there  is  an  obligation  to  pay,  it  is  returnable;  or,  in  other 
words,  if  a  premium  is  paid  under  a  supposition  that  a  certain 
state  of  facts  exists  whereby  the  company  would  be  entitled  to 

"  Rohrschneider  v.  Knickerbocker  L.  Ins.  Co.,  76  N.  Y.  216;  32  Am. 
Pep.  290. 

"  Malhoit  V.  Metropolitan  L.  Ins.  Co.,  87  Me.  374;  47  Am.  St.  Rep. 
336.  The  court,  per  P'oster,  J.,  says:  "In  Massachusetts,  the  court  in 
recent  decisions  has  held  the  policy  voidable:  Leonard  v.  Washburn. 
100  Mass.  2.51;  Plympton  v.  Dunn,  148  Mass.  ,523.  The  supreme  court 
of  the  United  States  holds  such  acts  to  be  the  acts  of  the  company, 
and  bind  it;  Insurance  Co.  v.  Wilkinson,  13  Wall.  (U.  S.)  222;  Insur- 
ance Co.  V.  Ma  hone.  21  Wall.  (U.  S.)  152;  New  Jersey  etc.  Ins.  Co,  v. 
Baker.  94  U.  S.  610.  In  New  York  the  policy  is  held  to  be  binding 
upon  the  company:  Baker  v.  Home  Life  Ins.  Co.,  64  N.  Y.  648;  Miller 
V.  Phoenix  etc.  L.  Ins.  Co.,  107  N.  Y.  292;  O'Brien  v.  Home  Ben.  Soc, 
117  N.  Y.  310.  In  Connecticut,  the  policy  is  held  to  be  voidable:  Ryan 
V.  World  Mut.  Ins.  Co.,  41  Conn.  168;  19  Am.  Rep.  490.  In  Ohio,  the 
policy  is  held  to  be  valid:  Massachusetts  L.  Ins.  Co.  v.  Eshelman.  30 
Ohio  St.  647.  In  Iowa,  the  policy  is  held  valid:  McArthur  v.  Home 
Life  Assn.,  73  Iowa,  336;  5  Am.  St.  Rep.  684.  In  this  case  the  agent 
inserted  without  the  knowledge  of  the  assured  false  answers  in  the 
application,  and  forged  the  certificate  of  medical  examination.  In 
Michigan,  the  policy  is  held  to  be  valid  and  binding  upon  the  com- 
pany: Brown  v.  Metroolitan  L.  Ins.  Co.,  65  Mich.  306;  8  Am.  St. 
Hop.  894;  Temmink  v.  Metropolitan  L.  Ins.  Co.,  72  Mich.  388.  So 
in  Colorado  State  Ins.  Co.  v.  Taylor,  14  Colo.  499;  20  Am.  St.  Rep. 
281.  Wliile  in  different  jurisdictions  there  is  a  contrariety  of  opinion 
as  to  the  effect  of  the  acts  of  agents  which  are  a  fraud  upon  the  com- 
pany, they  are  held  either  to  have  estopped  the  company  from  taking 
advantage  of  them,  or  to  have  rendered  the  policy  voidable  only." 
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the  money,  and  the  supposed  facts  do  not  exist,  and  the  pre- 
mium would  presumably  not  have  been  paid  had  the  actual 
facts  been  shown  by  the  payer,  such  premium  so  paid  may  be 
recovered  back.^'''  Thus,  if  a  premium  be  paid  after  a  for- 
feiture of  the  policy  under  a  mistake  as  to  the  fact  of  waiver, 
it  shall  be  return able/"^^  So  also  in  case  of  an  assessment  col- 
lected by  mistake  after  a  forfeiture.^^  So  where  a  policy  is 
issued  under  an  honest  suj^position  of  the  parties  that  a  state 
of  facts  exists  which  does  not,^^  as  in  case  of  a  blockade  erro- 
neously supposed  to  exist,  there  shall  be  a  return  of  the  pre- 
mium.^^  And  where  contHbutions  are  made  by  members  of 
a  benefit  order  to  a  relief  fund,  under  the  belief  that  they 
were  compulsory,  they  may  be  recovered  back  after  a  deci- 
sion by  the  court  that  such  contributions  are  not  compulsory.^^ 
So  if  an  assessment  is  levied  and  collected  by  a  receiver,  which 
under  the  facts  there  is  no  absolute  legal  duty  on  the  part  of 
the  members  to  pay,  it  shall  be  repaid.^^  So  also  where  the 
illegality  of  the  voyage  rests  on  facts  of  which  the  parties  are 
in  ignorance,  without  their  fault,  or  where  both  parties  con- 
templated a  legal  voyage  and  contract,  but  are  mistaken,  the 
premium  shall  be  returned.^*  But  where  a  supposed  devia- 
tion has  been  made,  and  the  insurer,  for  an  additional  pre- 
mium, agrees  in  the  margin  of  the  policy  for  an  additional 
premium  that  it  shall  not  affect  the  risk,  the  fact  that  the  en- 


"  Kelly  V.  Solari,  9  Mees.  &  W.  55,  per  Parke,  B.,  and  cases  fol- 
lowing. "A  person  is  entitled  to  a  return  of  the  premium  when  the 
contract  is  voidable  ....  on  account  of  facts  of  the  existence  of 
which  the  insured  was  ignorant  without  his  fault*':  Cal.  Civ.  Code, 
sec.  2G19. 

»•'  De  Halin  v.  Hartloy,  1  Terai  R.  343;  McKee  v.  Phoenix  Ins.  Co., 
2S  Mo.  383;  Etting  v.  Scott,  2  .Johns.  (N.  Y.)  157. 

="  Hazard  v.  Franklin  F.  Ins.  Co..  7  R.  I.  429. 

"»  Stone  v.  Marsh,  6  Barn  &  C.  551;  Davidson  v.  Case.  8  Price,  542; 
Crimson  v.  "Woodfall,  2  Car.  &  P.  41;  Simpson  v.  Burrill.  L.  R.  ;',  App. 
Cas.  279;  Mason  v.  Sainsbury,  3  Doug.  61;  Deutterell  v.  ReyueU,  1 
Wood  (0.  C),  282. 

*'  Taylor  v.  Summer,  4  Mass.  .56. 

'=  INIurray  v.  Buckley,  1  N.  Y.  Supp.  247. 

"■■  In  re  Equitable  Reserve  Fund  L.  Assn..  131  N.  Y.  354:  43  N.  Y. 
Sr.  Rep.  204;  30  N.  E.  Rep.  114. 

"  Hontig  V.  Stainforlh,  5  Maulo  &  S.  122;  Heuty  v.  Stainforth.  1 
Stark.  2.54;  Oom  v.  Bruce,  12  East,  225. 
Joyce,  Vol.  IF.— 9a 
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tire  deviation  had  not  been  made  as  supposed  does  not  entitle 
the  assured  to  a  return  of  the  premium  so  paid.^^  Where  a 
mistake  of  law  is  made  hj  both  parties  in  ignorance  of  the 
facts,  and  in  consequence  an  additional  j)remium  is  paid,  such 
a  mistake  cannot  be  used  to  the  prejudice  of  either  party,  and 
the  additional  premium  must  be  returned.^'* 

§   1402,      Whether  Preminm   Returnahle   where   For- 
eign  Company  has  not  Complied  with  State  Laws. — lu  so  far 

as  the  decisions  of  a  state  hold  that  noncompliance  by  a  foreign 
company  with  the  statutes  under  which  alone  it  is  authorized 
to  do  business  therein  renders  the  policy  void,'^'''  it  would  seem 
to  logically  follow  that  the  premium  paid  under  such  policies 
should  be  recovered  back.  It  has  been  held  that  a  premium 
note  given  under  such  circumstances  is  not  enforceable.^* 
But  it  is  also  held  that  the  policy  holder  is  not  excused  thereby 
from  payment  of  his  premiums,  and  that  the  policy  is  valid.^^ 
So  it  is  declared  in  Indiana  that  the  insured  may,  both  as  to  the 
company  and  its  agents,  recover  back  his  premiums  paid  under 
such  a  contract,  irrespective  of  the  doctrine  of  recovery  of  the 
consideration  upon  rescission.'^^ 

§   1403.      Return  of  Preminm — Breach  of  Warranty. 

If  there  be  a  breach  of  warranty,  express  or  implied,  rendeiing 
the  policy  void  ab  initio,  there  being  no  actual  fraud,  the  pre- 
mium is  returnable.'^^  So  where  in  a  fire  policy  on  lumber 
.there  was  a  warranty  for  maintaining  a  continuous  clear  space 

*  Crowningshield  v.  New  York  Ins.  Co.,  3  Johns.  Cas.  (N.  Y.)  142. 

■*'  Scriba  v.  Insurance  Co.  of  North  America,  2  Wash.  (C.  C.)  107. 

«  See  sees.  332,  333,  herein. 

«*  Hoffman  v.  Banlis,  41  Ind.  1;  Gent  v.  Mannfacturers'  etc.  Miit. 
Ins.  Co.,  107  111.  652;  13  111.  App.  308;  Washington  Mut.  Ins.  Co.  v. 
Hastings,  2  Allen  (Mass.),  398;  ^tna  Ins.  Co.  v.  Hawey,  11  Wis.  394; 
Barbor  v.  Boehm,  21  Neb.  450.    See  sec.  3.33,  herein. 

«»  Union  Mut.  L.  Ins.  Co..  v.  McMillen,  24  Ohio  St.  67.  See  sec.  330, 
herein. 

'"'  Union  Central  L.  Ins.  Co.  v.  Thomas.  46  Ind.  44.  See,  also,  Thome 
V.  Travelers'  Ins.  Co.,  SO  Pa.  St.  15;  Haverhill  Ins.  Co.  v.  Prescort,  42 
N.  H.  547. 

"  Delavinge  v.  United  States  Ins.  Co..  1  .Johns.  Cas.  (N.  Y^.)  310; 
Elbers  v.  United  Ins.  Co..  16  Johns.  (N.  Y.)  128;  Waddington  \. 
United  Ins.  Co.,  17  Johns.  (N.  Y.)  23. 
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between  the  lumber  and  a  sawmill,  wliicli  warranty  was  untrue 
when  made,  and  no  risk  ever  attached,  in  the  absence  of  in- 
tentional fraud  by  the  assured  the  premiums  paid  are  return- 
able.'''^ So  also  if  the  ship  be  unseaworthy  at  the  time  the  risk 
would  commence,  and  the  risk  does  not  attach,'''^''  or  there  be  a 
breach  of  warranty  of  neutrality,  so  that  the  risk  does  not  at- 
tach;'''^ or  there  is  a  breach  of  warranty  of  the  time  of  sailing;'''* 
or  the  ship  being  insured  with  warranty  to  sail  from  a  certain 
port  vnth.  convoy  for  the  voyage,  and  on  arrival  there  finds 
the  convoy  gone,  and  never  sails  on  the  voyage,  the  insured 
having  given  notice  immediately  to  the  underwriters,  the  pre- 
mium is  returnable  from  the  time  of  the  breach,  on  the  ground 
that  there  are  two  distinct  contracts,  but  is  not  returnable  for 
the  risk  run  prior  to  the  breach.''^  So  in  case  of  a  warranty  to 
depart  with  convoy,  which  is  not  satisfied,  the  premium  is  re- 
turnable As  to  that  risk  to  which  the  waiTanty  relates.'^^  And 
although  a  vessel  may  not  be  seaworthy  for  the  voyage,  but  is 
seaworthy  for  port,  and  the  policy  has  attached  in  port,  there 
shall  be  no  return  of  the  premium.'^'''  And  there  shall  be  no 
return  of  the  premium  for  a  deviation  on  the  voyage,  for  the 
deviation  annuls  the  contract  as  to  subsequent  ports  of  the  voy- 
age, and  not  the  contract  ab  initio,  and  forfeits  the  premium, 
th  e  risk  bein  g  en  tire .  ^  * 

"  James  v.  iDsurance  Co.  of  North  America,  90  Team.  604;  18  S.  W. 
Eep.  200. 

'^a  Taylor  v.  Lowell,  3  Mass.  331;  Richards  v.  Marine  Ins.  Co.,  3 
Johns.  (N.  Y.)  307;  Annan  v.  "Woodman,  3  Taunt.  299;  Merchants'  Ins. 
Co.  V.  Clapp,  11  Pick.  (Mass.)  56;  Porter  v.  Bnssey,  1  Mass.  43fi; 
Graves  v.  Marine  Ins.  Co.,  2  Caines  (N.  Y.),  339;  Saiba  v.  Insurance 
Co.  of  North  America,  2  Wash.  (C.  C.)  107. 

"  Henckel  v.  Royal  Exch.  Assur.  Co.,  1  Ves.  317. 

"  Meyer  v.  Gregson.  3  Doug.  402.  reported  la  1  Marshall  on  Insur- 
ance, ed.  ISIO,  G58. 

"  Stevenson  v.  Snow,  3  Burr.  1237,  per  Lord  Mansfield;  Tyrie  v. 
Fletcher,  Oo-svp.  6G6,  per  Lord  Mansfield. 

'"  Long  V.  Allen,  4  Doug.  277. 

"  In  this  case  the  policy  was  "at  and  from,"  and  the  vessel  had  ar- 
rived .at  the  outer  port  and  had  taken  on  a  cargo  for  the  homeward 
voyage:  Ann.nn  v.  Woodman,  3  Taunt.  299.  See  Merchants'  Ins.  Co. 
V.  Clapp,  11  Pick.  (Mass.)  56;  Hendricks  v.  Commercial  Ins.  Co.,  8 
Johns.  (N.  Y.)  1. 

"  Hearne  v.  ■Marine  Ins.  Co..  20  Wall.  (U.  S.t  488;  Tait  v.  Levi,  14 
East,  481;  Bermon  v.  Woodbridge,  2  Doug.  781 
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§  1404.  Premium  Returnable  for  Misrepresentation 
or  Concealment  of  Assured  without  Fraud. — If  the  policy 
is  avoided  by  a  misrepresentation  of  the  assured  made  without 
fraud,  the  premium  is  returnable/^  especially  where  the  com- 
pany has  positive  knowledge  of  that  whicb  it  insists  effected 
the  forfeiture,  for  in  such  case  it  would  be  inequitable  for  the 
company  to  retain  the  premium,  and  at  the  same  time  claim 
that  it  is  not  bound  thereby.^"  Tbus,  a  representation  that 
lamps  were  not  used  in  tbe  building  and  tbey  were,  and  tlie  loss 
was  occasioned  thereby,  avoids  tbe  policy,  and  the  risk  never 
having  attacked,  and  there  being  no  fraud  on  the  part  of  the 
assured,  the  premium  shall  be  returncd.^^  So  also  wkere  the 
insured  represents  that  the  building  is  furnished  with  a  brick 
chimney,  and  it  is  not,  the  policy  does  not  attach,  and  the 
premium  is  returnable."^-  So  also  where  the  interest  of  the  in- 
sured mortgagee  is  not  the  sole  ownership  as  represented, 
there  being  no  fraud,  the  premiums  are  returnable,  as  the  risk 
has  never  attached.^^ 

§  1405.  Premium  not  Returnable — Policy  Illegal — 
Parties  in  Pari  Delicto. — If  the  contract  be  illegal  in 
its  inception  as  being  a  wager  policy,  or  one  illegal  as  being 
prohibited  by  positive  law,  the  parties  being  pari  delicto,  and 
the  premium  having  been  paid  and  the  risk  run,  the  premium 
is  not  returnable.^*  But  a  premium  paid  for  insuring  lottery 
tickets  has  been  held  returaable,  the  parties  not  being  in  pari 

"  Feise  v.  Parkinson,  4  Taunt.  640;  Penson  v.  Lee,  2  Bos.  &  P.  330. 

«»  ^yilliamsburg  City  F.  Ins.  Co.  v.  Gary.  S3  111.  453. 

"  Clarlc  V.  :Manufacturers'  Ins.  Co.,  8  How.  (U.  S.)  235;  2  Wood  &. 
M.  (IT.  S.)  472. 

'=  Seott  V.  Niagara  Dist.  Mut.  Ins.  Co.,  25  U.  C.  Q.  B.  119. 

^  "Waller  v.  Northern  Assur.  Co.,  64  Iowa,  101. 

"  Russell  V.  r>e  Grand.  15  Mass.  35;  Andree  v.  Fletcher,  3  Term 
Rep.  266;  Low-ry  v.  Bourdrea.  2  Doug.  46S;  Paterson  v.  Powell,  2  L. 
J.  Com.  P.,  N.  S..  13;  Juhel  v.  Church,  2  Johns.  Cas.  (N.  Y.)  .333:  Van- 
dyek  v.  Hewitt.  1  East,  96;  Morck  v.  Abel,  3  Bos.  &  P.  35.  The  Eng- 
lish statute,  8  &  9  Viet.,  c.  109,  sec.  18,  forbids  all  wagers.  As  to  the 
general  rule  that  money  paid  under  an  illegal  contract  cannot  be  re- 
covered back,  see  Edgar  v.  Fowler,  3  East,  225,  per  Lord  Ellenbor- 
oush;  1  Story's  Equity  .Jurisprudence.  6th  ed.,  69;  Danforth  v.  Evans, 
16 Vt.  538;  Taylor  v.  Chester,  L.  R.  4  Q.  B.  309;  Welsh  v.  Cutter,  44 
N.  H.  561. 
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delicto.^^  A  distinction  has  b-een  made  in  some  of  the  early 
English  eases  between  contracts  executed  and  executory,  it  be- 
ing held  that  before  the  event  happens,  and  while  the  contract 
is  executory,  the  money  paid  or  advanced  may  be  received 
back;^^  and  such  was  the  opinion  of  Butler,  J.,  in  Lowry  v.  Bor- 
dien,^'^  although  Lord  Mansfield  held  in  that  case  that  the  pol- 
icy, being  without  interest,  was  a  gaming  policy  against  the  stat- 
ute, and  the  court  would  not  interfere  to  assist  either  party,  in 
accordance  with  the  maxim  that  in  pari  delicto  melior  est  condi- 
tio possidentis,  thereby  implicitly  not  concurring  in  the  opin- 
ion of  Butler,  J.,  although  in  this  case  the  action  was  not 
brought  until  after  the  risk  had  been  run.  So  Lord  Ellen- 
borough  doubted  the  soundness  of  the  distinction  when  it  was 
sought  to  recover  back  premiums  under  illegal  insurances,  and 
in  this  opinion  Lord  Tenterden^^  coincided,  on  the  ground  that 
the  contract  was  completed  and  the  consideration  paid.^^  Mr. 
Marshall,  however,  notes  a  case  of  two  wagers  in  the  nature  of 
wagering  insurances,  where,  although  the  action,  which  was 
brought  on  the  ground  that  the  plaintiff  had  won  his  wager, 
was  nonsuited,  Lord  Mansfield  permitted  a  return  of  the  pre- 
mium,^*^  and  that  author  is  of  the  opinion  that  Mr.  Justice  But- 
ler's doctrine  applied  only  "to  the  case  of  an  insurance  with- 
out interest  innocently  made."  ^^  ]Mr.  Arnould  doubts  whether 
the  distinction  between  contracts  executed  and  executory  can 
be  sustained  as  to  illegal  insurances,  and  says  that  if  both  par- 
ties are  in  pari  delicto,  "and  no  case  of  oppression  or  peculiar 
hardship  be  made  out,  the  simple  and  intelligible  rule  of  potior 
est  conditio  possidentis  ought  to  apply  in  all  its  generality."  *- 


•^  Jacques  v.  Goli.chtly,  2  W.  Black.  1073. 

"  Aubert  v.  Walsh.  3  Taunt.  276;  Tappenden  v.  Randall.  2  Bos.  &  P. 
407.  As  to  the  general  rule,  see,  also,  Hasleton  v.  .Tackson,  8  Barn. 
&  C.  221;  Cotton  v.  Thnrland,  5  Term  Rep.  405;  Edgar  v.  Fowler,  3 
East.  225;  Smith  v.  Bickmore,  4  Taunt.  474. 

«•  2  Doug.  408. 

•"  Then  Abbott.  .T. 

"  Palyart  v.  Lenldo.  R  Maule  Sz  R.  200. 

''"  Wharton  v.  De  la  Rive,  at  N.  P.  1782.  reported  in  2  Marshall  on 
Insurance,  ed.  1810.  ()42,  note  a. 

"'  2  Marshall  on  Tnsur.anee.  ed.  1810.  043. 

*■-  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  1235,  *1221. 
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Mr.  Phillips  states  the  rule  thus  broadly:  "If  the  contract  is 
void  on  account  of  illegality,  the  assured  is,  in  general,  not  en- 
titled to  a  return  of  the  premium,  upon  the  principle  that  when 
parties  are  in  pari  delicto,  neither  has  a  remedy  against  the 
other."  '-^^  So  also  Mr.  Parsons.^*  In  Massachusetts  it  is  held 
that  the  amount  of  a  premium  note  given  on  an  illegal  insur- 
ance is  not  collectible.^^  In  cases  of  wagers  generally  it  is 
also  held  that  a  promissory  note  executed  upon  a  void  wager 
cannot  be  collected.^^  It  would  be  difficult,  however,  to  de- 
duce a  rule  applicable  to  illegal  insurances  from  analogous  cases 
of  wagers  and  like  illegal  contracts  generally,  for  in  such  cases 
the  matter  is  one  largely  dependent  upon  statutory  regulations 
in  the  several  states.  Thus,  while  it  is  held  if  the  contract  is 
executed  and  the  money  paid  it  cannot  be  recovered  back, 
yet  in  many  of  the  states  money  paid  on  an  illegal  wager 
can  by  statute  be  recovered  back,  and  other  decisions  hold 
that  where  a  wager  contract  is  not  executed,  that  is,  the 
event  has  not  transpired  or  the  money  paid  over,  the  con- 
tract may  be  rescinded  and  the  money  is  returnable.^^  In 
a  iSTew  York  case  it  is  declared  that  if  a  wager  contract  is 
void  as  against  public  policy,  it  would  be  unconscientious 
for  the  insurer  to  retain  the  premium.^^  The  difficulty,  there- 
fore, of  stating  a  rule  which  is  less  general  than  the  one 
given  at  the  beginning  of  this  section,  is  apparent.  It  would 
seem,  however,  extremely  doubtful  if  parties  to  an  illegal  con- 
tract of  insurance,  being  both  in  pari  delicto,  have  any  stand- 
ing in  court  to  claim  a  return  of  the  premium,  even  though  the 
event  has  not  occurred  or  the  risk  run,  except  in  cases  where 

"  2  Phillips  on  Insurance,  3d  ed.,  sec.  1846. 

*^  1  Parsons  on  Marine  Insurance,  ed.  1868,  515.  See,  also,  2  May 
on  Insurance,  '>d  ed..  1304.  sec.  567. 

^  Russell  V.  De  Grand,  15  Mass.  35. 

^  Eldred  v.  Mnlloy.  2  Colo.  320;  25  Am.  Rep.  752.  See,  also.  Conley 
V.  Hillesrras,  94  Pa.  St.  132;  39  Am.  Rep.  774;  Blasdel  v.  Fowle,  120 
Mass.  447;  21  Am.  Rep.  533.  But  see  Boughner  v.  Meyer,  5  Colo.  71; 
40  Am,  Rep.  139,  where  a  check  so  given  was  held  valid  in  the  hands 
of  a  bona  fide  transferee. 

"  For  a  review  of  the  law  as  to  wagers  and  illegal  contracts,  see 
7  Wait's  .lotions  and  Defenses,  83-91;  2  Parsons  on  Contracts,  7th  ed.. 
758.  *626.  et  seq.,  890.  *755.  et  seq. 

»'  Mount  V.  Waite.  7  Johns,  (N.  Y.)  434. 
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som£  statute  provides  a  remedy,  or  perhaps  in  cases  of  oppres- 
sion or  peculiar  hardship,  or  those  where  public  policy  clearly 
necessitates  the  court's  interference.  The  rule  necessarily  ex- 
cludes those  cases  where  the  circumstances  are  such  that  the 
pai'ties  are  not  both  in  pari  delicto.  Lord  Mansfield  has  made 
an  exception  by  holding  that  the  parties  are  not  in  pari  dehcto 
in  cases  where  the  prohibitx)ry  statute,  by  vii'tue  of  which  the 
contract  is  made  illegal  is  intended  to  prevent  oppression  or 
imposition  upon  one  set  of  men  by  another.'-^^  And  in  other 
cases  than  those  concerning  insurances  relating  to  contracts  in 
violation  of  law  it  has  been  held  in  law  and  equity  thatctwo 
parties  may  concur  in  an  illegal  act  without  being  necessarily  in 
all  respects  in  pari  delicto,  and  also  that  the  case  may  be  such 
that  public  policy  requires  the  court's  interference.^ "^^  If  the 
policy  is  made  illegal  by  a  subsequently  enacted  statute,  the  risk 
having  attached,  both  parties  are  discharged  from  their  contract 
obligation,  and  the  insurer  loses  his  premium.^^^  So  if  the 
policy  is  invalid,  and  the  insured  was  guilty  of  no  fraud  in  pro- 
curing it,  the  premium  is  returnable.^ °^  But  if  a  policy  is  in- 
tended to  cover  a  trade,  in  contravention  of  the  regulations  of 
a  statute,  the  assured,  even  though  a  foreigner  and  ignorant 
of  the  law,  is  not  entitled  to  a  return  of  the  premium. ^^^  And 
a  license  to  trade  in  a  prohibited  district  cannot  operate  retro- 
spectively so  as  to  entitle  the  assured  to  a  return  of  the  pre- 
mium, even  though  the  license  was  procured  before  the  in- 
sured knew  of  the  loss;^^"*  although  where  both  parties  intend- 
ed a  license  should  be  procured,  the  premium  is  returnable, 
even  though  the  same  is  afterward  declared  invalid;  ^^^  and  so 
also  in  case  of  trading  with  an  enemy,  the  same  being  under- 
taken owing  to  a  mistaken  construction  of  a  license.^°°     But 


••  Browning  v.  Morris,  2  Cowp.  790. 

^•^  Osborne  v.  Williams,  IS  Vos.  .^79;  Ke.vnell  v.  Sprye,  1  De  Gox.  ^1. 
&  O.  riGO;  1  Stor.y's  Equity  Jurisprudence.  9tli  ed.,  2S4,  286;  Cloug^i  v. 
Ratcliffe,  IG  L.  .T.  Ch.  477. 

'"'  Gray  t.  Sims,  3  Wash.  (C.  C.)  276. 

'">=  Mutual  Assur.  Co.  v.  Mahon,  5  Call.  (Ya.)  517. 

'<"  Morck  V.  Aliel,  3  Bos.  &  P.  3.5. 

'"*  Cowie  V.  Barber,  4  Manle  &  S.  16. 

«"=  Siffkin  V.  Allnutt,  1  M.  &  S.  ,39. 

'°«  Siffkin  V.  Allnutt,  1  M.  &  S.  39. 
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bhe  rule  in  pari  delicto  does  not  apply  to  a  case  where  the 
broker  receives  money  from  the  underwriters  for  the  use  of  the 
assured,  the  contract  being  illegal,  but  such  money  may  be  re- 
covered from  the  broker  as  money  received  to  and  for  the  use 
of  assured.^^^ 

§  1406.  Premium  not  Returnable — Policy  Void  for 
Fraud  of  Assured  or  His  Agent. — If  the  policy  is  void  l.y 
reason  of  the  fraudulent  representation  or  concealment  of  the 
assured  or  his  agent,  or  if,  by  deception  and  false  pretenses  in 
matters  material  to  the  risk,  he  induces  the  assurer  to  assume 
a  risk  which  would  either  have  been  refused  or  if  taken  at  all 
would  only  have  been  taken  on  different  terms,  there  shall  be 
no  return  of  the  premium.^"^  If  a  wife  intends  to  defraud  the 
insurer,  or  knowingly  participates  in  its  agent's  fraud,  in  pro- 
curing a  policy  on  her  husband's  life  without  his  knowledge 
and  against  the  company's  rules,  there  can  be  no  recovery 
back  of  premiums  paid  on  such  policy,  and  there  being  evi- 
dence from  which  the  jury  may  or  may  not  find  her  innocent 
of  such  fraud  or  participation,  it  is  error  to  refuse  a  charge  of 
the  character  above  stated,^ °^ 

§  1407.  Premium  not  Returnable — Material  Altera- 
tion of  Policy. — If  there  be  a  material  alteration  of  the 
contract  by  the  assured  without  consent  of  the  assurer,  whereby 
it  is  avoided,  the  premium  is  not  returnable,  even  though  there 
is  no  fraud  on  the  part  of  the  assured,  for  it  is  a  general  rule 

**'  Tennant  v.  Elliott,  1  Bos.  &  P.  3.    See  Smith  v.  Linds,  5  Com.  B., 

U.  S..  oST. 

'"'  Himely  v.  South  Carolina  Ins.  Co.,  1  Mill  Const.  (S.  C.)  1.53;  12 
Am.  Dec.  623;  Blaeser  v.  Milwaulcee  Mut.  Ins.  Co.,  87  Wis.  31;  19  Am. 
"Rev.  T4T:  Lewis  v.  Pbcpnix  Ins.  Co..  39  Conn.  100;  Hoyt  v.  Oilman.  8 
Mass.  .336;  Prince  of  Wales  Assnr.  Co.  v.  Palmer.  2.5  Beav.  605;  Frie.- 
muth  V.  Asawam  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  5S7;  Waters  v.  Al- 
len. 5  Hill  (N.  Y.).  421;  Chapman  v.  Frazer,  3  Burr.  1361:  Trabandt  v. 
Connecticut  M.  L.  Ins.  Co..  131  Mass.  167;  Schwartz  v.  United  States 
Ins.  Co.,  3  Wash.  (C.  C.)  170;  Carter  v.  Boehm,  3  Burr.  1909.  Former- 
1t  otherwise:  See  cases  cited  and  doubted  in  Marshall  on  Insurance, 
ed.  1810.  648-52. 

""  Fisher  v.  Metropolitan  L.  Ins.  Co..  162  Mass.  236;  35  N.  E.  Rep. 
849. 
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that  the  assured  cannot  bj  his  own  act,  the  mk  having  at- 
tached, rescind  the  contract,  and  so  compel  a  return  of  the  pre- 
mium, although  he  might  have  prevented  the  inception  of  the 
risk.ii« 


§  1408.  Return  of  Premium — Breach  of  Contract  by 
Assurer. — If  tlie  contract  is  valid  and  tlie  company  is  law- 
fully entitled  thereunder  to  receive  premiums,  and  there  is 
nothing  which  shows  that  the  refusal  of  the  company  to  ful- 
fill its  contract  is  not  fully  justilied  by  its  terms,  an  action  for 
a  return  of  premium  cannot  be  maintained.^ ^^  So  also  in 
case  of  assessments  claimed  to  be  recovered  back  as  overpay- 
ments, there  shall  be  no  return  where  there  is  a  finding  that 
the  same  are  lawfully  levied,  and  duly  and  properly  used  by  the 
company,  and  that  they  were  voluntarily  paid  by  the  assured 
with  a  full  knowledge  of  all  the  facts.^^^  Again,  a  policy  of 
life  insurance  stipulated  that  default  in  the  payment  of  any  of 
the  annual  premiums  to  become  due  after  the  first  two  sliould 
rot  work  a  forfeiture  of  the  policy,  but  that  the  amount  in- 
sured should  he  then  commuted  or  reduced  to  the  sum  of  the 
annual  premiums  paid.  The  insured  brought  suit  to  have  the 
contract  declared  rescinded,  and  to  obtain  a  decree  against  the 
insurance  company  for  the  sums  which  he  paid  as  premiums, 
upon  the  ground  that  the  company  asserted  that  the  policy  was 
forfeited  by  his  failure  to  pay,  and  declined  to  issue  a  "paid- 
up  policy"  equal  to  the  sum  of  the  several  annual  premiums 
paid.  It  was  held  that  such  suit  could  not  be  maintained 
where  the  only  obligation  imported  by  the  terms  of  the  policy 
was  to  pay  within  ninety  days  after  due  notice  and  proof  of 

"•  Lan.eliorn  v.  Coloffan.  4  Taunt.  430,  per  Lord  Mansfield,  who 
says:  "The  underwriter  has  fulfilied  his  part.  The  assured  can  no 
more  compel  the  underwTiter  to  return  the  premium  than  the  under- 
writer can  compel  him  to  relinquish  the  contract."  The  case  was  one 
of  insurance  on  .uoods  and  merc]iandise  srenerally.  and  on  the  ves- 
sel, and  written  words  were  inserted  describing  specitie  goods  with- 
out the  consent  of  the  defendant  assurer. 

'"  Continental  L.  Ins.  Co.  v.  Houser,  89  Tnd.  2,58. 

"'  Clancey  v.  Mutual  ReseiTe  Fund  L.  Assn.  (N.  Y.  City  Ct.  1S91), 
10  Court  Jour.  1. 
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the  deatli  of  the  assured.^^^  But  where  there  is  a  breach  of 
the  contract  obligations  by  the  insolvency  of  the  assurer,  the 
assured,  who  is  the  holder  of  a  cash  premium  policy,  is  entitled 
to  a  return  of  his  premiums.^ ^*  And  the  assured  may  rescind 
and  recover  back  all  premiums  paid  with  interest  in  an  action 
for  money  had  and  received  where  the  company  violates  its  con- 
tract, by  transfen-ing  aJl  its  assets  to  another  company  and  ceas- 
ing to  do  business.^^^  And  where  the  company  refuses  to  re- 
ceive a  jDremium  when  due,  it  is  held  that  at  least  all  the  pre- 
miums paid  may  be  recovered  back  with  proper  interest.^^®  So 
in  an  action  to  recover  back  the  premiums  paid  on  the  ground 
that  the  company  had  unlawfully  declared  a  forfeiture,  it  was 
held  that  a  forfeiture  could  not  be  presumed,  and  that  a  recov- 
ery should  be  had  for  the  premiums  paid,  even  though  the  com- 
pany had  earned  the  risk  for  a  time.^^'^  So  the  assured  is  en- 
titled to  recover  back  the  premiums  on  a  policy  improperly 
canceled,^^^  and  if  the  company,  by  virtue  of  an  act  of  the 
legislature,  abandons  its  plan  of  insurance  without  the  as- 
sured's  knowledge  or  consent,  and  thereby  reduces  its  funds 
upon  which  the  assured  relies  for  payment  of  endowments  con- 
tracted for,  he  may  rescind  th.e  contract,  and  is  entitled  to  a 
return  of  his  assessments  paid  thereon.^ ^^  So  also  are  the  pre- 
miums returnable  when  the  company  does  not  deliver  the  pol- 


"»  Harlow  v.  St.  Louis  Mut.  L.  Tns.  Go.,  54  Miss.  425;  28  Am.  Rep. 
358.     See  Continental  L.  Ins.  Co.  v.  Houser,  111  Ind.  266. 

"*  In  re  Minneapolis  Mut.  F.  Ins.  Co.  (Powell  v.  Wyman),  49  Minn. 
291;  51  N.  E.  Rep.  921:  Clark  v.  Manufacturers'  Mut.  F.  Ins.  Oo.  (Ind. 
1892).  30  N.  E.  Rep.  212. 

"'  Meade  v.  St.  Louis  Mut.  L.  Ins.  Co.,  51  How.  Pr.  (N.  Y.)  1. 

"«  Alabama  Gold  L.  Ins.  Co.  v.  Garmany,  74  Ga.  51;  McCall  v.  Phce- 
nix  Mut.  L.  Ins.  Co.,  9  W.  Va.  237;  27  Am.  Rep.  558;  Cohen  v.  New 
York  Mut.  L.  Ins.  C-o.,  50  N.  Y.  610;  McKee  v.  PhcBnix  Ins.  Co..  28  Mo. 
383;  75  Am.  Dee.  129;  .Etna  L.  Ins.  Co.  v.  Paul,  10  Bradw.  (111.)  431; 
Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  29  Am.  Rep.  200. 
But  see  Spier  v.  Mutual  L.  Ins.  Co.,  36  Hun.  (N.  Y.),  322. 

"'  American  L.  Ins.  Co.  v.  McAden.  109  Pa.  St.  399  (one  judge  dis- 
senting). But  see  Lovick  v.  Provident  L.  Assn.,  110  N.  C.  93;  21  Ins, 
L.  .1.  332. 

*"  Bra  swell  v.  American  Ins.  Co.,  75  N.  C.  8. 

"'  People's  Mut.  Assur.  Fund  v.  Bricken,  92  Ky.  297;  17  S.  W.  Rep. 
625. 
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icj  as  agreed,  altlioiigh  the  parol  contract  has  attached.^  ^^  And 
where  a  policy  was  issued  by  the  company's  agent,  who  allowed 
a  rebate  of  premiums,  and  the  evidence  tended  to  show  a  rati- 
fication by  the  company  of  its  agent's  acts,  and  the  company  re- 
pudiated the  contract  after  the  third  year's  premium  was  ten- 
dered, the  whole  amount  of  the  premiums  paid  were  allowed 
to  be  recovered  with  interest,  although  the  insured  had  re- 
ceived the  benefit  of  the  insurance  for  the  years  the  policy- 
was  in  force.-^^^ 

§  1409.  Return  where  Note  is  Given. — Although  a  pre- 
mium note  is  given,  if  the  maker  thereof  is  entitled  to  a  return 
of  the  premium  on  the  same  policy,  he  may  have  the  amount  of 
the  return  deducted  from  the  amount  of  the  note;^^^  and  this 
is  60  held  although  the  maker  was  at  the  same  time  indebted 
to  the  insurei*3  for  other  notes  given  for  premiums  on  other  pol- 
icies of  insurance,  and  had  become  insolvent.-^ ^^  And  the  rule 
obtains  where  a  promissoiy  note  is  given  for  the  premium, 
which  note  is  prima  facie  payment  thereof,  the  insurer  having- 
acknowledged  in  the  policy  the  receipt  of  the  premium,  and 
the  insured  may  recover  the  return  premiums  by  an  action  for 
money  had  and  received,  though  his  note  remains  unpaid.^ ^* 
As  will  be  observed,  this  is  not  the  case  of  a  promissory  note 
conditionally  received  in  payment,  the  policy  to  be  forfeited 
if  it  is  not  paid  at  maturity.^ ^' 

§  1410.  Return  for  Want  of  Interest. — If  through 
mistake,  misinfonnation,  misdescription,  or  other  innocent 
cause,  an  insurance  be  effected  which  is  not  illegal,  and  the  in- 
sured has  in  fact  no  interest  whatever  at  risk,  so  tliat  the  un- 
derwriters are  not  liable  for  a  loss,  there  shall  be  a  return  of  the 
premium.^ ^^     Thus,  where  the  captors  of  a  vessel  had  no  claim 

"°  Collier  v.  Bedell.  39  Hun  (N.  Y.),  238.  But  see  Leonard  v.  Wash- 
burn. 100  Mass.  2.ol. 

"^  Tliompson  v.  New  York  L.  Ins.  Co.,  21  Or.  4G6;  28  Pac.  Rep.  628. 

'^'  Phoenix  Ins.  Co.  v.  Fiquel:,  7  Johns.  (N.  Y.)  383. 

"'  Phoenix  Ins.  Co.  v.  Piquet.  7  Johns.  (N.  Y.)  383. 

"*  Hemmenway  v.  Braclforfl,  14  Mass.  121. 

"*  :Martin  v.  Sitwelh  1   Show.  1.56. 

'-'  Martin  v.  Sitwrll.  1  Show,  l.'r;;  steinback  v.  Rhinelanrlor.  3  Johns. 
Cas.  (N.  Y.)  209;  2  Mar.shall  on  Insurance,  ed.  ISIO,  039;  2  Phillips  on 
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of  right,  it  being  seized  before  war  was  actually  declared,  tbey 
were  held  to  have  no  insurable  interest,  and  the  premium  was 
returned.^^'^  So  if  the  policy  is  issued  without  any  insurable 
interest  in  the  property,  there  is  no  consideration  for  the  pay- 
ment of  the  premiums,  and  the  company  cannot,  in  equity  and 
good  conscience,  retain  them,  and  the  same  may  be  recovered 
back  in  an  action  for  money  had  and  received.^-*  And  if  the 
ship  is  insured  and  there  is  no  interest  other  than  a  bottomry 
interest,  the  premium  shall  be  returned;  ^^^  and  the  premium 
may  be  recovered  back  when  paid  for  insm-ance  on  goods  ex- 
pected at  the  insured's  own  risk,  but  which  come  only  con- 
signed to  him.^^^  But  where  a  policy  is  fraudulently  ob- 
tained by  one  upon  the  life  of  another,  in  whom  he  has  no  in- 
surable interest,  there  can  be  no  recovery  back  of  the  pre- 
mium, for  the  party  seeking  a  return  is  estopped  to  show  a 
want  of  insurable  interest.^ ^^  But  the  premium  is  not  return- 
able for  want  of  insurable  interest  if  the  risk  has  been  run,  as 
in  case  of  an  insurance  on  ship  and  freight,  and  safe  arrival, 
and  defective  title  to  the  ship.^^^ 

§  1411.  Proportionate  Return — Overvaluation — Short 
Interest. — If  the  insurance  in  a  single  policy  be  to  a 
larger  amount  than  the  real  value  of  the  property  actually 
covered  and  at  risk,  there  shall  be  a  proportionate  return  of  the 
premium  for  short  interest,  because  the  insurer  shall  not  re- 
ceive the  price  of  a  risk  which  he  has  not  nm,  and  so  even 
tbougb  there  is  no  stipulation  for  such  proportionate  retum.^^^ 

Insurance,  3d  ed..  504.  sec.  1824;  2  Arnould  on  Marine  Insurance,  Per- 
kins' p-d.  1868,  1239,  see.  424. 

"^  Roiith  V.  Thompson,  11  East,  428.  See,  also,  Boehra  v.  Bell,  8 
Term.  Rep.  154. 

'^  New  Holland  Turnpike  Co.  v.  Farmers'  Mut.  Ins.  Co.,  144  Pa.  St. 
541:  22  Atl.  Fvep.  92.3;  48  Leg.  Intell.  527. 

"'  Robertson  v.  United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  250. 

""  Toppan  V.  Atlviihson,  2  Mass.  365. 

»"  Lewis  V.  Phoenix  Mut.  L.  Ins.  Co.,  39  Conn.  100. 

>«  McCuIloch  V.  Royal  Exch.  Co.,  3  Camp.  406. 

^^  2  Marshall  on  Insurance,  ed.  1810,  639;  Holmes  v.  United  Ins. 
Co.,  2  Johns.  Cas.  (N.  Y.)  329;  Finney  v.  Warren  Ins.  Co.,  1  Met. 
(Mass.)  10;  Foster  v.  United  Ins.  Co..  11  Pick.  (Mass.)  85;  2  Arnould 
on  Marine  Insurance,  Perkins'  ed.  1850,  1241,  *1226,  et  seq.,  sec.  425. 
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ILr,  Phillips  says  a  proportionate  premium  shall  be  returned 
for  short  interest  on  ''a  i>olicy  subscribed  by  only  one  undeiv 
writer  or  one  company  or  one  set  of  joint  underwriters,"  and 
that  "it  is  observed  that  Mr.  MarshalP^^  limits  his  proposi- 
tion to  an  'insurance  in  a  single  policy,'  though  the  French 
Ordonnance  of  1681  and  A'alin's  commentary  referred  to 
by  him,  explicitly  extend  the  rule  to  divers  policies";  and 
he  is  also  of  the  opinion  that  there  shall  be  a  proportion- 
ate return  of  the  premium  in  case  the  same  policy  is  sub- 
scribed by  several  under^v^iters,  each  for  a  distinct  amount.^-'** 
If  one  of  the  joint  owners  of  a  ship  effects  a  policy  to  the 
full  value  of  the  ship  in  his  own  name,  the  loss  being 
averred  to  be  in  him  only,  it  is  held  that  he  is  entitled  to 
a  return  of  one-half  of  the  premium  paid  on  the  whole  sum, 
and  can  recover  for  the  loss  only  according  to  the  value  of 
his  interest  proved.^ ^^  And  where  the  insured's  interest  in 
the  cargo,  he  being  one  of  the  joint  ow^iers,  was  of  the 
value  of  thirteen  thousand  dollars,  and  the  whole  amount 
at  risk  was  twenty-five  thousand  dollars,  the  insured  was  held 
entitled  to  a  proportionate  return  of  premium  for  the  differ- 

Tbe  French  Ordonnance  of  16S1  provides  for  a  return  of  the  premium 
on  the  surplus  by  the  insurers  "in  the  case  of  one  policy  made  with- 
out fraud  -vN^hich  exceeds  the  value  of  the  effects  shipped,"  and  Emeri- 
gon  applies  this  clause  to  insurers  who  under  the  same  date  have 
signed  the  policy,  but  distinguishes  between  this  and  a  case  where 
there  are  several  policies:  Emerigon  on  Insurance,  Meredith's  ed. 
1850.  c.  xvi,  sec.  4,  p.  658.  He  says:  "It  is  necessary  to  distinguisi) 
the  case  where  there  is  only  a  single  policy  from  that  in  which  there- 
are  several.  'In  the  case.'  says  the  Ordonnance.  'of  one  policy  made 
without  fraud  whicli  exceeds  the  value  of  the  effects  shippe^d.  it  shall 
subsist  proportionably  to  tlie  valuation.  In  case  of  loss,  the  insurers 
shall  be  held  each  in  proportioTi  to  the  sums  by  them  insured,  as  also 
to  return  the  premium  on  the  surplus';  Art.  2,3.  h.  t.  Thus,  the  in- 
surer who  under  the  same  date  has  signed  the  policy  last  shall  partici- 
pate as  well  as  the  lirst  in  the  proflt  or  the  loss.  That  is  to  say.  that 
livre  for  livre  (au  sol  la  livre)  they  shall  bear  the  loss  in  proportion 
to  the  valuation  of  the  effects  insured,  and  shall  profit  by  the  pre- 
mium only  in  the  same  proportion;  the  whole  relatively  to  the  sums 

by  them  insured The  same  decision  is  found  in  the  forms  of 

Hamburg,  Antwerp.  Rouen,  and  Bordeaux":  Id. 

"<  See  2  Marshall  on  Insurance,  ed.  ISIO.  030. 

"'  2  Phillips  on  Insurance.  3d  ed..  514.  sees.  183().  1837.  See  sec- 
tions next  follouMng. 

"'  Murray  v.  Columbia  Ins.  Co.,  11  Johns.  (N.  Y.)  302. 
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ence.-^^"  So  also  in  case  of  a  policy  on  profits,  if  only  part  of 
the  goods  are  at  risk,  a  proportionate  return  of  the  premium 
shall  be  hacL^^^  And  there  may  be  a  proportionate  return  of 
the  premium  where  the  amount  of  insurance  on  a  debtor's  life 
by  his  creditor  exceeds,  by  mistake  of  law  of  both  parties,  the 
actual  debt  on  which  his  insurable  interest  is  based.^^^  So  also 
shall  there  be  a  proportionate  return  of  the  premium  if  a  part 
only  of  the  goods  are  shipped,  whether  the  policy  be  a  valued 
or  open  one,  although  in  case  of  a  valued  policy,  if  all  the 
property  is  put  at  risk,  there  shall  be  no  return  of  the  premium 
for  overinsurance.^^"  But  an  action  for  return  of  premium  on 
account  of  short  interest  will  not  lie  if  the  plaintiff's  interest 
to  the  extent  insured  is  covered  at  any  time  during  the  voy- 
age.^ ^^ 

§  1412.  Whether  Premium  Returnable  for  Overiiisur- 
ance  by  Several  Insurers — Pro  Rata  Contribution. — Some 
question  has  been  made  concerning  the -right  of  the  assured  to 
a  proportionate  return  of  the  premium  in  cases  of  several  insur- 
ers or  of  several  policies,  and  also  whether,  in  case  of  a  right  to 
such  return,  there  shall  be  a  pro  rata  apportionment  among  the 
several  underwriters.  The  classes  of  overinsurance  presented 
and  considered  by  the  authorities  are  these:  1.  Where  there  are 
several  insurers  of  separate  amounts  under  one  policy,  all  the 
insurances  aggregating  an  excess  of  the  value  of  the  interest 
covered;  2.  Where  there  are  several  policies  aggregating  an 
excess  of  such  value,  all  made  prior  to  the  commencement  of 
the  risk  and  all  attaching;  3.  Where  there  are  several  policies 
aggregating  an  excess  of  such  value,  which  take  effect  simul- 
taneously; 4.  Where  there  are  successive  insurances,  and  the 
prior  policy  or  policies  equal  the  value  of  the  property,  while 
the  subsequent  insurance  represents  the  excess  in  amount;  5. 
Where  the  prior  policy  or  policies  do  not  equal  the  value  of  the 

"^  Holmes  v.  United  Ins.  Co..  2  Johns.  Cas.  (N.  T.)  329. 
"«  2  Phillips  on  Insurance,  3cl  ed.,  507.  sec.  1831. 
^^  London  etc.  Ins.  Qo.  v.  Lapione,  1  Lre.ff.  News.  506. 
"»  2  Arnould  on  ^Marine  Insurance,  Perldns'  ed.  1850,  1241.  1242. 
'«  Howland  v.  Com.  Ins.  Co..  A  nth.  N.  P.  (N.  Y.)  2G;  2  Arnould  on 
Marine  Insurance,  Perldns'  ed.  1S6S,  1241. 
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property,  and  tlie  subsequent  insurance  attaclies  up  to  tlie 
value,  the  aggregate  of  all  the  policies  exceeding  such  value. 

§   1413.     Same  Subject — Opinions  of  the  Text-writers. 

Emerigon,  having  refereuce  to  the  Ordonnance,  distinguishes 
between  the  case  of  one  j)olicy  by  several  insurers  who  under 
the  same  date  have  signed  the  policy,  and  the  case  where  there 
•are  several  policies,  the  insurance  in  both  classes  being  made 
without  fraud.  In  the  first  case,  the  insurers  are  to  bear  the 
loss,  each  in  proportion  to  the  sums  by  them  insured,  and  to  re- 
turn the  premium  "in  the  same  proportion,  the  whole  rela- 
tively to  the  sums  by  them  insured."  If  there  are  several  pol- 
icies, and  the  first  equals  the  value  of  the  effects  shipped,  it 
shall  subsist  alone,  and  the  other  or  subsequent  insurers  are  re- 
leased and  must  return  the  premium.  If  the  first  policy  does 
not  equal  the  value  of  the  property  at  risk,  the  second  insurer 
shall  answer  for  the  surplus,  and  that  several  policies  of  the 
same  date  form  but  one,  and  come  into  concurrence.^*^ 
Mr.  Marshall  instances  the  cases  of  a  policy  by  several  insurers 
and  several  policies.  In  the  first  he  declares  that  all  the  under- 
writers must  repay  a  part  of  the  premium  in  proportion  t^  their 
respective  subscriptions,  without  regard  to  the  priority  of  their 
dates,  and  in  case  of  several  policies  made  without  fraud,  such 
policies  make  in  effect  but  one  insurance,  valid  to  the  extent  of 
the  true  interest  of  the  assured,  all  the  under^vriters  being  lia- 
ble to  the  extent  of  the  value,  T\dt.hout  regard  to  the  priority  of 
dates,  and  are  bound  equally  to  make  a  return  of  the  premium 
for  the  residue  in  proportion  to  their  respective  subscrip- 
ticms.^*^  Mr.  .^rnould  first  states  the  general  proposition  that 
if  the  insurer  could  at  any  time,  under  any  conceivable  cir- 
cumstances, have  been  obligated  to  pay  the  whole  sum  on  which 
he  has  received  the  premium,  the  premium  is  then  earned, 
and  is  not  returnable,  but  if  he  could  never  in  any  event  have 
been  obligated  only  to  a  part  of  the  amount  of  his  subscription, 
that  he  must  return  a  proportionate  amount  of  the  premium  or 


"-  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xvi,  sec.  4,  658, 
■et  seq. 

"'  2  Marshall  on  Insurance,  ed.  ISIO,  639,  640. 
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the  residue.  He  then  considers  the  case  of  double  insurances, 
when,  after  effecting  one  insurance  on  his  property,  the  mer- 
chant, wh-o  is  ignorant  of  its  real  value,  in  order  to  fully  pro- 
tect himself,  effects  other  policies  with  dift'erent  underwriters, 
and  says  the  law  is  clearly  settled  in  England  tliat  there  can 
be  a  recovery  only  to  the  extent  of  the  value  from  any  set  of 
underwriters,  leaving  them  to  contribute  ratably  amongst  them- 
selves to  the  loss,  and  that  the  insured  is  •entitled  "to  a  ratable 
return  of  premium,  proportioned  to  the  amount  by  which  the 
aggregate  sum  insured  in  all  the  policies  exceeds  the  insurable 
value  of  the  property  at  risk."  He  adds  that  in  case  of  over- 
insurance  on  a  single  policy,  all  the  underwriters  thereon  con- 
tribute ratably  to  the  return  of  premium,  without  reg'ard  to  the 
date  of  their  subscriptions,  and  that  Mr.  Marshall's  rule  on  this 
point  is  "accurately  laid  down,"  and  that  the  rule  stated  by 
Emerigon,  that  several  policies  on  the  same  date  are  considered 
as  one  policy,  obtains  and  is  the  rule  in  England.  The  rule  as 
to  return  of  the  premium  in  such  case  is  the  same  as  in  the  last. 
]\Ir.  Amould  next  considers  the  case  where  there  are  several 
policies  of  different  dates  on  the  same  subject,  and  states  Mr. 
!Marsh all's  rule  on  this  point  already  given,  and  notes  that  snb- 
sequent  writers  have  recognized  that  rule,  but  have  made  ad- 
verse comments  thereon,^ ^^  and  says  that  the  English  law  in 
such  case  is,  that  the  uncler^vriters  on  the  prior  policies  which 
do  not  equal  the  value  at  risk  shall  make  no  return  of  the 
premium,  as  they  have  earned  the  same,  but  that  the  under- 
writers on  the  subsequent  policies  shall  make  a  ratable  re- 
turn.^*^  Mr.  Phillips  considers  first  the  case  of  a  policy  "hav- 
ing divers  distinct  subscriptions  for  separate  amounts,"  and 
says  there  is  reasonable  gTound  for  the  conclusion  that  the  con- 
struction of  such  a  policy  "will  be  in  favor  of  a  return  of  pre- 
mium for  short  interest,  though  the  policy  contains  no  provi- 
sion for  such  a  return,"  and  that  if  the  subscriptions  are  simul- 
taneous, or  if  they  "are  all  made  prior  to  the  commencement  of 

'"  Ref errmcr  to  Stevens  on  Average.  5th  ed.,  tit.  Return  of  Premium, 
pp.  20,5,  207-15;  McCulloeh's  Commercial  Dictionary,  ed.  1837.  tit.  Ma- 
rine Insurance,  p.  702. 

'♦'  2  Aruould  on  Marine  Insurance,  Perliins'  ed.  1S50,  pp.  1226-32, 
1240-46,  sec.  425. 
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the  risk,  tliey  all  attach,  and  are  all  subject  to  a  return  of  pre- 
mium pro  rata,"  without  any  question  as  to  the  right  to  a  re- 
turn, the  only  point  being  whether  the  return  is  to  be  made  on 
the  latter  subscriptions  or  all  of  them  pro  rata,  and  says  ''in  this 
respect  the  London  custom  seems,  according  to  Mr.  Marshall, 
to  have  changed  since  Lord  Holt's  time" ;  the  decision  ref eiTed 
to  being  one  where  it  was  held  that  prior  insurei'S  were  liable 
to  the  full  value,  the  subsequent  ones  not  so,  but  only  liable  for 
a  return  of  premium.^  ^°  Mr.  Phillips  next  considers  the  case 
•of  "divers  distinct,  independent  policies,"  exceeding  in  the  ag- 
gregate the  true  value  of  the  interest,  each  policy  being  under 
that  amount,  and  no  provision  for  a  return.  He  says:  "Ac- 
cording to  uniform  jurisprudence  of  a  whole  century,  begin- 
ning in  England  and  followed  in  the  United  States,  the  pre- 
sumption has  been  that  the  policies  are  to  be  treated  as  double 
insurances,"  with  the  exception  of  one  decision,  which  he  notes 
at  length  and  distinguishes.^  ^'^  He  further  considers  the  rule 
given  by  Mr.  Marshall,  and  declares  it  to  be  "plainly  erroneous 
in  reference  to  a  return  of  the  premium  on  prior  policies  ef- 
fected while  the  risk  is  pending  and  until  the  value  of  the  sub- 
ject is  covered,"  on  the  ground  that  the  underwriters  on  prior 
policies  are  liable  for  a  loss  until  the  subsequent  insurances 
are  effected,  and  the  premium  is  therefore  earned,  and  at  the 
most  the  rule  could  only  be  applicable  where  all  the  policies 
attach  before  the  risk  commences.-^ '*^  In  conclusion,  this  au- 
thor states  no  rule  other  tlian  this,  that  if  it  appears  that  "an 
overinsurance  was  not  intended  by  tlie  assured  nor  understood 
by  the  underwriters,"  there  shall  be  a  return  of  the  premium 
for  the  "excess  of  the  insurance"  by  "the  later  of  the  policies 
made  while  the  risk  is  pending,  and  a  pro  rata  return"  on  "all 

"«  Eeferrin«r  to  the  African  Co.  v.  Bull.  Show.  132;  Gilb.  238. 
a.nd  Mr.  Marshall's  statemeut  that  "the  custom"  proven  in  tliat  ease 
and  upon  A%'hich  the  decision  was  based  "seems  now  to  be  forgotten, 
for  at  present  the  underwriters  would  bo  held  all  liable  in  proportion 
to  their  several  subscriptions":  See  1  Marshall  on  Insurance,  ed.  1810. 
*149. 

'"  Referring  to  Fisk  v.  Mastorman,  8  Mees.  &  W.  1G.5;  10  L.  J.  Ex. 
30R. 

'^  Citins:  Farke.  R.,  and  Lord  Abinger,  C.  B.,  in  Fisk  v.  Masterman, 
8  Mees.  &  W.  105;  10  L.  J.  Ex.  306. 
Joyce,  Vol.  IL— 94 
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tlie  insurances  wliicli  take  effect  simultaneously,"  although 
there  be  no  stipulation  therefor  that  a  double  insurance  is 
prima  facie  presumed,  the  burden  of  proof  being  "on  the  party 
asserting  the  contrary."  ^^^  Mr.  Parsons  thinks  the  whole  sub- 
ject in  an  obscure  position,  although  he  says  this:  "If  there 
be  many  simultaneous  policies  on  the  same  subject  matter,  no 
one  of  which  is  beyond  the  interest,  but  all  together  are,  as  all 
make  but  one  insurance  with  mutual  claim  of  contributions, 
there  is  a  return  of  premium  paid  pro  rata  by  all.  If  the  pol- 
icies are  not  simultaneous  the  same  rule  seems  to  apply,  except 
in  cases  where  the  later  ones  were  not  made  until  after  the 
former  ones  attached,"  in  which  case  the  prior  insurances 
might  have  been  held  for  the  whole  loss,  and  as  to  them  there 
is  no  return,  but  that  "it  sliould  follow  that  the  later  policies 
made  after  the  whole  interest  was  covered  should  return  pro 
rata,  according  to  the  excess  of  the  premium  over  what  they 
could  in  any  event  have  been  liable  to  pay" ;  that  policies  may 
be  simultaneous,  even  though  made  on  different  days  and  bear 
different  dates;  that  the  presumption  is  that  policies  of  the 
same  date  are  simultaneous,  but  that  they  may  be  proven  other- 
wise by  evidence  of  the  order  of  signing,  although  this  may  be 
rebutted  by  proof  that  they  were  intended  to  be  simultaneous, 
and  that  policies,  "if  for  the  same  parties,  on  the  same  proper- 
ty, against  the  same  risks,"  are  regarded  "very  much  as  if  they 
constituted  one  policy;  in  that  case  the  insured  may  recover 
his  whole  amount  from  any  one  or  more  whom  he  elects  to 
sue"  up  to  the  amount  of  the  loss.^^^ 

§  1414.   Same  Subject — The  Case  of  Fisk  v.  Masterman. 

In  the  case  of  Fisk  v.  Masterman,^  ^^  a  marine  risk  noted  by 
nearly  all  the  'text-^vritel•s  on  this  subject,  there  were  several  in- 
surances written  by  several  underwriters  on  the  twelfth,  their 
total  amoimt  being  less  than  half  the  value  of  the  property 
insured.     Several  policies  were  on  the  thirteenth  effected  with 

"«  2  Phillips  on  Insurance,  3d  ed.,  515,-  520,  sees.  1837,  1838.  and  see 
Id.  504.  sec.  1823. 

»•">  1  rarsons  on  ^Marine  Insurance,  ed.  1868,  291-96,  511,  512,  and 
notes. 

"'  8  Mees.  &  W.  1G5;  10  L.  J.  Ex.  306. 
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several  other  underwriters  for  an  amount,  wliich  being  added 
to  the  prior  insurances  aggregated  an  excess  of  about  six  thou- 
sand one  hundred  and  sixteen  pounds  overinsurance,  thus,  the 
first  set  aggregated  fourteen  thousand  one  hundred  and  fifty 
pounds,  the  second  set  twenty-two  thousand  three  hundred 
pounds,  and  the  vahie  of  the  property  was  thirty  thousand 
three  hundred  and  thirty-three  pounds.  The  premium  paid 
to  the  first  set  of  underwriters  was  at  a  much  higher  rate  than 
that  paid  to  the  second  set.  The  underwriters  with  whom  the 
policies  were  effected  on  the  twelfth  w^ere  held,  the  risk  having 
attached,  to  have  earned  their  premium,  and  to  be  entitled 
thereto,  inasmuch  as  they  might  have  been  liable  to  the  whole 
amount  of  their  policies  up  to  the  time  the  later  set  of  policies 
attached.  It  was  also  held  that  the  amounts  under  (all  the  pol- 
icies should  be  aggregated  to  ascertain  the  overinsurance,  and 
that  the  policies  effected  on  the  thirteenth  sliould  contribute 
ratably  to  a  rotum  of  the  premium  in  proportion  to  the  re- 
spective amounts  insured.  It  is  on  this  decision  that  Mr.  Ar- 
nould  bases  the  English  rule,^^^  applicable  in  similar  cases,  say- 
ing that  it  is  an  important  modification  of  the  doctrine  stated 
by  Mr.  Marshall,  and  assimilates  the  English  to  the  Conti- 
nental rule.  While  Mr.  Phillips  says  of  the  case  that  he  is 
reluctant  to  put  so  broad  a  construction  thereon  as  to  agree  that 
it  overrules  "the  whole  array  of  antecedent  rulings  and  judg- 
ments in  England,  respecting  double  insurances  supported  by 
the  American  jurisprudence" ;^^^  and  Mr.  Parsons  says:  "It  is 
obvious  that  the  reason  on  which  this  decision  is  based  will 
only  apply  to  cases  where  the  risk  actually  commences  under 
the  first  insurance  before  the  second  is  effected."  ^^* 

§  1415.  Same  Subject — Code  Provisions. — In  Califor- 
nia, express  provisions  are  made  by  the  code  concerning  the 
return  of  premium  in  such  cases,  it  being  provided  that  if 
there  be  overinsurance  by  several  insurers,  there  shall  be  a 
"ratable  return  of  the  premium  proportioned  to  the  amount  by 

"■  Noted  in  text  iinder  last  seotion. 

153  2  Phillips  on  Insurance,  3d  ed..  519. 

"*  2  Parsons  on  Marine  Insurance,  ed.  1868,  512,  513,  note. 
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whiob.  the  aggegate  sum  insured  in  all  the  policies  exceeds  the 
insurable  value  of  the  thing  at  risk";^^^  that  if  the  overinsur- 
ance  is  effected  by  simultaneous  policies,  the  insurers  shall 
contribute  to  the  return  in  jjroportion  to  the  amount  insured 
by  the  respective  policies,  but  that  in  case  of  overinsurance  by 
successive  policies,  those  only  contribute  who  are  exonerated, 
by  prior  insurances,  from  the  liability  assumed  by  them  in  pro- 
portion as  the  sum  for  which  the  premium  paid  exceeds  the 
amount  for  which,  on  account  of  prior  insurance,  they  could 
be  held  liable.^  ^^ 

§  1416.  Same  Subject — The  Rule  as  to  Double  Insur- 
ances.— In  tliis  connection  it  is  without  doubt  the  rule 
that  in  oases  of  double  insurances,  either  simultaneously  or  by 
successive  policies,  the  insured  may  recover  the  whole  amount 
from  any  underwriter,  and  leave  that  company  to  seek  contri- 
bution from  the  others,  or  he  may  recover  a  proportionate  part 
of  the  loss  from  each  company.  Although  he  is  entitled  to  but 
one  satisfaction,  all  the  policies  are  considered  as  one,  the  in- 
surers being  liable  pro  rata,  and  are  entitled  to  contribution  to 
equalize  pajnnents  made  on  account  of  losses.  But  the  rule 
is  subject  to  such  exceptions  as  arise  in  cases  of  express  stipula- 
tions to  the  contrary,  and  fire  policies  generally  express  and 
exact  provisions  on  this  subject. ■^^'' 

§   1417.    Same  Subject — Summary  and  Conclusion. — Of 

the  text-^vriters  above  noted,  those  who  state  a  positive  rule  sub- 
stantially agree  that  the  assured  is  entitled  to  a  ratable  return 
of  the  premium  in  all  the  cases  instanced  at  the  beginning  of 

15S  These  are  with  a  single  exceptkwi  the  exact  words  of  Mr.  Ar- 
nould  noted  above  in  the  text. 

""=  Deering's  Annot.  Civ.  Code  Cal.,  sees.  2620,  2622. 

"'  Sloat  V.  Royal  Ins.  Co.,  49  Pa.  St.  14,  18,  per  the  court;  88  Am. 
Dec.  477;  followed  in  Clarice  v.  "Western  Assur.  Co.,  29  "Week.  Not. 
Cas.  237,  240.  aTid  following  as  to  pro  raita  and  contribution,  Howard 
Ins.  Co.  of  New  York  v.  Scribner,  5  Hill  (N.  Y.),  298,  301;  followed  in 
Royal  Ins.  Co.  v.  Roedel.  78  Pa.  St.  19.  22:  also  adopted  in  Lebanon 
Ins.  Co.  V.  Kepler,  106  Pa.  St.  28,  35;  Wiggin  v.  Suffolk,  18  Pick. 
(Mass.)  145;  29  Am.  Dec.  576.  per  Shaw,  C  J.;  Lucas  v.  Jeflfene^n  Ins. 
Co..  6  Cow.  (N.  Y.)  6^5:  Godin  v.  Ix^ndon  Assur.  Co..  1  Burr.  489.  492. 
per  Lord  Mansfield;  1  "W.  Black.  103;  ^tna  Ins.  Co.  v.  Tyler,  16  "Wend. 
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die  discussion/ ^^  but  the  difficulty  arises  upon  the  point  of  ap- 
portionment of  premium  lamong  the  underwritei*3,  where  thei-e 
are  several  policies  of  different  dates,  and  Mr.  Phillips  extends 
this  doubt  to  all  the  cases.  But  the  code  provisions  above  noted 
are  substantially  a  restatement  of  the  rules  given  by  Mr.  Ar- 
nould  as  the  English  rules,  at  least  as  to  simultaneous  poli- 
cies, ajnd  also  as  to  several  policies  of  different  dates,  where 
the  amount  of  the  first  insurance  is  not  equal  to  the  value  of 
the  risk,  though  the  aggi-egate  amount  of  both  insurances  ex- 
ceed it.  Mr.  Amould  declares  that  in  the  United  States  the 
common-law  rule  is  as  stated  by  Mr.  [Marshall,  but  he  cites  no 
authority  other  than  Mr,  Phillips,  and  that  author,  as  we  have 
seen,  is  in  doubt  as  to  the  doctrine  here,  and  in  fact  declares 
that  Mr.  Marshall's  rule  "is  plainly  erroneous"  as  to  prior  in- 
surances; while  Mr.  Parsons,  in  a  note  in  the  edition  of  186S 
of  his  work  on  Marine  Insurance,^  ^^  applies  Mr.  Marshall's 
rule  only  to  the  case  of  simultaneous  policies  in  the  United 
States,  and  says  the  whole  subject  "needs  the  light  of  further 
adjudication,"  and  the  doctrine  is  unsettled  and  obscure. 
Again,  the  doctrine  here  as  to  double  insurances  differs  from 
the  rule  as  stated  by  Emerigon  under  the  Ordonnance  of  1681, 
whereby  the  insurances  which  equal  the  "value  of  the  effects 
shipped  ....  subsist  alone,  and  the  other  insoirers  shall  go  out 
of  the  insurance,"  but  if  the  first  "does  not  equal"  such  value, 
"the  second  shall  answer  the  surplus."  ^®°  So  tliat  the  principle 
which  undei'lies  the  foundation  of  the  rule  given  by  Emerigon 
for  a  return  of  the  premium  in  such  cases  does  not  exist  in  the 
United  States  or  in  England.  The  difficulty,  therefore,  of  stat- 
ing a  general  rule  is  apparent,  and  in  view  of  the  fact  that  such 
learned  writers  as  Mr.  Phillips  and  Mr.  Pai-sons  hesitate  to 
formulate  a  positive  rule,  we  can  hardly  assume,  for  want  of 


(N.  Y.)  385;  Thurston  v.  Kock,  4  Dall.  (U.  S.)  348,  352,  per  the  court. 
See  Bennett  v.  Council  Bluffs  Ins.  Co..  70  Iowa,  000.  And  see  sees. 
24S9.  2491,  2492,  2494-2497,  herein;  3  Kent's  Commenlarios.  5th  erl., 
280.  281;  2  Arnould  on  Marine  Insurance,  Perkins'  od.  1850,  298,  *293. 

""  See  section  1412,  herein. 

1311  2  Parsons  on  Marine  Insurance,  ed.  1SG8.  512,  note  1. 

'""  Emerijion  on  Insurance.  Meredith's  ed.  1850,  c.  xvi,  sec.  4,  p.  G58; 
c.  1,  sec.  7,  p.  23;  c.  ix,  sec.  2,  p.  214. 
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additionial  autliority,  to  go  further  than  they  have  done;  al- 
though we  would  suggest  that  the  conclusion  which  necessar- 
ily follows  from  the  docti'ine  in  tliis  country  as  to  double  in- 
surances is  not  consistent  with  the  rule  stated  by  Mr.  Ar- 
nould  and  based  upon  Fisk  v.  Masterman.^*^^  And  the  rule 
suggested  by  Mr.  Phillips,  as  deduced  from  that  case,  must 
necessarily  be  limited  in  its  application,  and  the  code  pro- 
visions above  noted  on  this  subject  seem  just  and  equi- 
table.1^2 

§  1418.  Stipulations  for  Return  of  Premium — Prior 
and  Subsequent  Insurances — The  American   Clause. — In 

fire  policies,  as  we  have  above  stated,  express  provisions  are 
generally  made  with  reference  to  prior  and  subsequent  insur- 
ances on  the  property,  and  in  marine  risks  there  is  usually  in- 
serted in  the  policies  what  is  known  as  the  American  clause, 
which  substantially  stipulates  that  if  the  assured  shall  have 
made  any  other  assurance  upon  the  property  prior  in  date,  the 
assurer  shall  be  answerable  only  for  so  much  of  the  amount 
thereof  as  may  be  deficient  toward  fully  covering  the  premises 
assured,  and  the  assurer  shall  return  the  premium  on  so  much 
of  the  sum  by  them  assured  as  they  shall  be,  by  such  prior  insur- 
ance, exonerated  from;  that  in  case  of  assurances  on  the  same 
property  subsequent  in  date,  the  assurers  shall  be  liable  to  the 
full  extent  of  the  sum  subscribed  by  them,  vdthout  right  to 
claim  contribution  from  such  subsequent  assurers,  and  shall  ac- 
cordingly be  entitled  to  retain  the  premium  by  them  received 
in  the  same  manner  as  if  no  subsequent  assurance  had  been 
made.  The  manifest  object  of  such  clauses  is  to  prevent  con- 
tribution, in  view  of  the  decisions  as  to  double  insurances.-^ ^^ 
In  some  policies  the  American  clause  does  not  expressly  appear, 
the  code  provisions  being  incorporated  therein  by  reference. 
Under  the  American  clause,  it  is  held  that  the  subsequent  in- 

i«"  8  Mees   &  W.  105;  10  L.  J.  Ex.  306. 

"^  See  fnrt'her  on  this  question.  Thurston  v.  Koch.  4  Dall.  (U.  S.> 
348:  Whiting  v.  Independent  Mut.  Ins.  Co.,  15  Md.  297.  sees.  24S0, 
2489.  2491.  2492.  2494-97.  herein. 

^«=  See  Ivemhle  v.  Bonne,  1  Caines  (N.  Y.),  75;  New  York  Ins.  Co.  v. 
Thomas,  3  Johns.  Cas.  (N.  Y.)  1. 
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surers  are  liable  for  such  proportion  of  the  loss  as  the  amount 
they  insure  bears  to  the  whole  value,  and  that  this  clause  is  of 
no  effect  except  in  cases  of  double  insurance;^®'*  also  that  so 
much  of  the  clause  as  relates  to  prior  insurances  restricts  the  in- 
sured from  recovering  the  excess  of  the  value  of  the  vessel, 
when  lost, over  the  amount  of  the  prior  insurance,  not  exceeding 
the  sum  insured  in  said  policy.^  "^^  And  that  part  of  the  clause  in 
an  open  policy  relating  to  subsequent  insurances  on  the  proper- 
ty will  not  aj)ply  in  the  case  of  a  subsequent  valued  policy  ex- 
pressed as  intended  to  cover  that  part  of  the  property  left  un- 
covered by  the  prior  open  policy.^ ^^  Further  consideration 
will,  however,  be  hereafter  given  to  the  construction  of  this 
clause.^  ^^^ 

§   1419.     When  no  Return  in  Case  of  Several  Policies. 

"Where  'there  are  several  policies  on  the  same  subject,  but  on 
different  risks,  they  cannot  be  taken  into  consideration  in  a 
computation  of  short  interest,  nor  can  there,  for  that  purpose, 
be  an  apportionment  of  premium.^  *^'''  And  where  insurance 
was  effected  here  on  condition  that  if  it  had  already  been  ef- 
fected abroad  a  certain  proportion  of  the  premium  was  to  be 
returned,  it  was  held  that  insurance  made  abroad  after  the 
date  of  the  policy  here  did  not  entitle  the  insuired  to  a  return 
of  the  premium.-'^® 

§   1420.      Premium  not  Returnable  when  Risk  Entire. 

If  the  insurance  is  for  a  specified  term,  the  risk  being  entire  and 
indivisible,  the  premium  is  earned  from  the  instant  the  risk 
attaclies,  and  is  therefore  not  returnable  thereafter,^ ^^  and 
though  the  voyage  consists  of  several  distinct  parts  and  to  sev- 
eral places,  there  shall  be  no  apportionment  of  the  premium  if 

*"  Whiting  V.  Inclopendent  etc.  Ins.  Co.,  l.")  Md.  297;  ^Yiggi.u  v.  Suf- 
folk Ins.  Co.,  IS  Fiok.  (Tilass.)  14"),  15.3,  per  the  court. 

^^  Stephenson  v.  Piscataqua  etc.  Ins.  Co..  54  Me.  55. 

"°  :>rillaudon  v.  Western  Mut.  Ins.  Co.,  9  I^a.  27;  29  Am.  r<>c.  433. 

"^a.  See  sec.  2496,  herein. 

•"  Howland  v.  Connecticut  Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  26. 

1C3  jje,^  York  Ins.  Co.  v.  Thomas.  3  .Johns.  Cas.  (N.  Y.)  1. 

"°  Lorraine  v.  Thomlinson,  Doug.  564:  2  Arnould  on  Marine  Tnrnr- 
ance,  Perkins"  ed.  1850,  1230,  *1215,  et  seq.,  see.  420;  Tyrie  v.  Flotch- 
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it  be  in  fact  one  entire  risk  and  for  one  entire  premium,  and 
not  several  distinct  risks.^"°  And  if  the  premium  be  a  gross 
sum  for  tlie  year,  tbe  fact  that  it  is  computed  at  so  much  each 
month  does  not  make  it  a  monthly  contract,  for  the  premium 
is  entire.^^^  So  I.ord  Mansfield  said  in  a  similar  case:  "They 
might  have  insured  from  two  months  to  two  months,  or  in  any 
less  or  greater  proportion,  if  they-  had  thought  proper  to  do  so. 
But  the  fact  is  they  have  made  no  division  of  time  at  all,  but 
the  contract  entered  into  was  one  entire  contract"  for  the 
year;  in  this  case  the  insurance  was  a  time  policy  for  one 
year.^'^-  So  one  who  insures  his  property  for  a  stated  defi- 
nite period,  and  the  risk  having  commenced,  cannot  by  his 
own  act,  contrary  to  the  terms  of  the  policy,  surrender  ot  ter- 
minate it  at  pleasure,  and  reclaim  a  ratable  return  of  the  pre- 
mium.^'^^  So  in  policies  "at  and  from,"  the  risk  being  entire 
and  having  commenced,  the  premium  is  not  returnable.^ '^"^ 
A  voyage  may  be  entire,  though  the  ship  is  to  go  to  a  number 
of  places,  and  take  in  different  cargoes,  but  the  voyage  may  be 
supposed  to  have  been  di\^ded  in  the  contemplation  of  the  par- 
ties, where  contingencies  are  introduced  in  the  insurance 
which  at  certain  periods  of  the  voyage  may  so  operate  as  to 
avoid  the  insurance.  Thus,  in  case  goods  "out  and  home" 
are  covered,  a  proportionate  premium  to  be  returned  if  the  re- 

er,  2  Gowp.  6fi0;  2  Phillips  on  Insurance.  3d  ed.,  508.  sec.  1832;  1  Ditm- 
on  Marine  Insurance,  ed.  1845,  201;  2  Marshall  on  Insurance,  ed.  1810, 
G64,  et  seq.;  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  iii,  sec. 
2,  pp.  52,  53;  Stone  v.  Marine  Ins.  Co.,  1  Ex.  D.  81;  Samuel  v.  Royal 
Exch.  Assur.  Co.,  8  Barn.  &  C.  119. 

^'^  2  Marshall  on  Insurance,  ed.  1810.  662,  and  cases  last  cited. 

1"  Dorraine  v.  Thomlinson,  Doug.  564. 

m  Tyrie  v.  Fletcher,  Cowp.  666,  per  Lord  Mansfield. 

'"  Joshua  Hendy  Mach.  Works  v.  American  Steam  Boiler  Ins.  Co., 
86  Cal.  248;  24  Tae.  Eep.  1018. 

"*  Annan  v.  Woodman,  3  Taunt.  299;  Col.  Ins.  Co.  v.  Lynch.  11 
Johns.  (N.  Y.)  233;  Bennon  v.  Woodbridge,  2  Doug.  781;  Meyer  v. 
Gregson,  3  Doug.  402.  reported  in  2  Marshall  on  Insurance,  ed.  1810. 
658;^:Moses  v.  Pratt,  3  Camp.  296;  Emerigon  on  Insurance.  Meredith's 
ed.  1850.  c.  iii,  sec.  2,  p.  53,  et  seq.:  INIarine  Ins.  Co.  of  Alexandria  v. 
Tucker,  3  Cranch  (U.  S.),  357;  Marine  Ins.  Co.  v.  Stras,  1  Munf.  (Va.) 
40S.  But  see  Tyrie  v.  Fletcher.  Cowp-  606.  per  Lord  Mansfield;  Gale 
V.  Machell,  reported  in  2  Marshall  on  Insaarance,  ed.  1810,  659. 
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turns  are  remitted  in  bills  of  exchange,  the  stipulated  pemium 
is  returnable  where  neither  goods  nor  bills  are  returned.^ ^'^ 

§   1421.      Premium  Returnable  when  Risk  Divisible. — 

If  the  insurance  is  divisible  into  separate  and  distinct  risks,  the 
premium  may  be  apportioned  with  reference  to  the  several 
risks,  and  there  shall  be  a  proportionate  return  of  the  premium 
covering  such  risk  or  risks  as  have  not  attached.  This  rule 
also  applies  to  cases  where  from  the  contract  it  is  evident  that 
it  was  in  the  contemplation  of  the  parties  that  there  should  be 
several  risks  or  distinct  parts  to  the  contract,  and  that  the  pre- 
mium may  be  divided  in  distinct  parts  with  reference  there- 
to.^ ^^  That  the  contract  is  divisible  may  be  deduced  by  con- 
struction from  the  manifest  intention  of  the  parties  evidenced 
in  the  contract,  the  nature  of  the  contract  itself,  and  the  ob- 
vious consequences  of  its  terms;  as  in  case  of  a  contingency 
specified  in  the  policy,  upon  the  not  happening  of  which  the 
insurance  ceases.  This  is  illustrated  by  the  case  of  an  insurance 
on  a  ship  from  A  to  C,  warranted  to  depart  with  convoy  from 
B.  Here  it  was  held  that  the  contract  was  from  A  to  C,  but  on 
a  certain  contingency  only  a  contract  from  A  to  B,  which  made 
it  a  contract  divisible  into  two  distinct  pai'ts,  relative,  as  it 
were,  to  two  distinct  voyages,  and  the  ship  not  having  com- 
plied with  the  condition  as  to  convoy,  and  not  having  sailed 
from  B  to  C,  a  proportionate  return  of  the  premium  was  or- 
dered. In  this  case  the  policy  was  "at  and  from."^'^'^  So  in 
case  of  a  policy  "at  and  from"  A  and  B  to  C,  thence  back  to 
A,  affixing  a  separate  premium  for  each  risk,  and  a  certain 
per  cent  to  be  returned  if  the  vessel  does  not  go  to  C,  and 

'"  Donath  v.  Insurance  Co.  of  North  America,  4  Dall.  (U.  S.)  471; 
2  Phillips  on  Insurance.  3cl  ed..  513.  See  Homer  v.  Dorr,  10  Mass.  26; 
rollock  V.  Donaldson,  3  Dall.  (U.  S.)  510. 

""  2  Marshall  on  Insmrance,  ed.  1810,  655;  Waters  v.  Allen,  5  Hill 
(N.  Y.),  421;  Biinyon  on  Insurance,  95;  Loverinc:  v.  Mercantile  M.  Ins. 
Co.,  12  Pick.  (Mass.)  348;  Ojrden  v.  New  York  Firemen's  Ins.  Co.,  12 
Johns.  (N,  Y.)  114.  See  Stone  v.  Marine  Ins.  Co.,  1  Ex.  D.  81;  Samuel 
V.  Royal  Exch.  Assur.  Co.,  8  Barn.  &  C.  110. 

^"  Stevenson  v.  Snow,  3  Burr.  1237,  per  Dord  Mansfield;  1  W.  Black. 
SI 8;  Tyrie  v.  Fletcher,  Cowp.  666.  per  Lord  Mansfield;  Rothwell  v. 
Cooke,  1  Bos.  &,  P.  172;  Long  v.  Allen,  4  Doug.  276. 
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after  the  first  risk  the  vessel  is  destroyed  by  fraud  of  the  as- 
sured, whereby  the  other  risks  are  not  incurred,  the  voyage  is 
divisible,  and  the  assured  may  recover  the  premium  paid  for 
such  other  risks.^'^*  Lord  Mansfield  says,  in  a  case  of  a  policy 
"at  and  from,"  where  the  contingency  is  specified,  that  "there 
are  great  difficulties  in  the  way  of  apportionments,  and  there- 
fore the  court  has  always  seemed  against  them.  ^'^^  And  where 
the  contract  shows  that  it  is  divisible,  as  where  an  additional 
premium  is  paid  for  a  license  to  perfonn  certain  acts,  whioh 
are  never  performed,  and  the  risk  paid  for  is  never  incepted, 
the  premium  is  returnable.^ ^^  Where  the  ship,  for  an  addi- 
tional premium,  was  to  go  from  Teneriife  to  the  Isle  of  May 
and  Bonavista,  tlience  to  New  York,  with  a  contingency  that 
if  she  should  not  go  to  Bonavista,  and  the  risk  end  safely,  one 
per  cent  was  to  be  returned,  and  refusing  to  perform  quaran- 
tine, she  was  not  permitted  to  enter  Teneriife,  but  went  to  Ma- 
deira, thence  to  the  Isle  of  May,  but  did  not  go  to  Bonavista, 
a  return  of  premium  was  granted,  on  the  ground  that  the  voy- 
age from  Teneriffe  never  commenced.-^ *^ 

§  1422.  Return  of  Premium — Effect  of  Usage — Re- 
view of  Authorities. — We  have  in  a  former  chapter  given  some 
consideration  to  the  question  of  admissibility  of  usage  to  ef- 
fect a  written  contract,^ ^^  and  the  conclusions  there  given  will, 
so  far  as  applicable,  govern  in  cases  of  the  character  considered 
tinder  the  last  two  sections.  The  court  in  a  Massachusetts  case 
refused  to  allow  a  retu(m  of  the  premium  where  the  insurance 
was  on  a  cargo  outward  and  return,  and  no  homeward  cargo 
was  shipped,  althongth  there  was  proof  of  a  usage  to  allow  a 
proportionate  return  in  such  cases ;  the  ground  of  the  decision 
being  that  the  usage  was  in  opposition  to  the  principles  of  law, 
and  couild  not  therefore  be  maintained.^ ^^    This  decision  must 

'«  Waters  v.  Allen,  5  Hill  (N.  Y.).  421. 

"»  Long  V.  Allen,  4  Doug.  272,  per  Lord  Mansfield;  Tyrie  v.  Fletcli- 
er,  Cowp.  OGG.  per  Lord  Mansfield. 
""  Bunyon  on  Insurance,  95. 

»"  PvObertsoTi  v.  Columbia  Ins.  Co.,  8  Johns.  (N.  Y.)  491. 
**'  See  sees.  246-251.  herein. 
"'  Homer  v.  Dorr,  10  Mass.  26. 
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rest  ii2)on  tlie  fact  that  the  usage  was  indefinite,  or  upon  the  as- 
sumption that  the  law  was  positively  settled  in  that  case;  that 
is,  that  the  words  of  the  conti^act  were  so  clear  and  explicit  that 
their  construction  was  well  settled  by  law,  which  the  court 
was  bound  to  adopt,  and  that  to  admit;  the  controlling  force  of 
the  claimed  usage  would  be  in  effect  to  nullify  and  expunge 
the  plain  words  of  the  contract.  The  rule  deduced  from  Lord 
Mansfield's  opinions  is  that,  although  by  the  tenns  of  the  con- 
tract the  risk  may  be  entire,  yet  if  an  express  usage  is  found 
to  apportion  the  premium  in  like  cases,  it  shall  be  appor- 
tioned.^^'* Mr.  Duer  also  agrees  that  such  is  tlie  rule,  for  he 
first- states  the  rule  as  to  nonreturn  of  premium  where  the  risk 
and  premium  are  entire,  and  adds:  '^The  usage,  however,  of  a 
particular  trade  may  create  an  exception  from  this  last  rule, 
and  impose  upon  the  underwriter  the  duty  of  returning  a 
whole  or  a  large  portion  of  the  premium  tliat  the  law  would 
have  permitted  him  to  retain."  ^^^    So  in  the  case  of  Stephen- 

"*  Long:  V.  Allen,  4  Doug.  2TG,  per  Lord  Mansfield  and  Buller,  J.» 
reported  in  2  Marsball  on  Insurance,  ed.  ISIO,  660;  Stevenson  v.  Snow. 
3  Burr,  1237,  opinions  of  Lord  Mansfield  and  Wilmot,  J.  See  Donath 
V.  North  American  Tns.  Co.,  4  Dall.  (U.  S.)  463,  per  the  court;  Gale  v. 
IMachell,  per  Lord  Mansfield,  reported  in  2  Marshall  on  Insurance,  ed. 
1810.  659. 

""  This  sta/tement  of  the  rule  arises  in  connection  with  the  very 
point  raised  in  the  Massachusetts  case  above  noted,  and  he  considers 
that  case  at  length  and  says:  "It  was  proved  to  be  the  invariable 
custom  in  all  the  offices  in  Boston,  public  and  private,  to  return  a  por- 
tion of  the  premium  on  such  policies  when  the  vessels  returned  with- 
out any  cargo  belonging  to  the  'assured,  and  that  one-half  except  one 
per  centum  or  one-half  per  centum  is  returned,  unless  a  greater  por- 
tion of  the  risk  was  applicable  to  the  outward  than  to  the  homeward 
voyage,  in  which  ease  the  sum  returned  was  conformed  to  the  esti- 
mated rislf.  The  usage  tlius  proved  was  lialde  to  insuperal)le  objec- 
tions. It  was  indefinite  and  it  was  local.  It  provided  no  certain  rule. 
The  insurer  might  deduct  from  the  one-half  he  returned  one  per 
cent  or  one-half  per  cent,  and  if  he  chose  to  estimate  the  risks  of 
the  outward  greater  than  those  of  the  homeward  voyage,  the  amount 
to  be  returned  seems  to  have  rested  in  his  sole  discretion.  So  the 
usage,  for  aught  that  appeared,  was  limited  to  Boston,  and  did  not 
extend  to  the  other  ports  of  Massaclmsetts;  and  it  was  justly  ob- 
seiwed  l)y  the  counsel  for  the  plaintilT  that  if  a  usage  was  to  be  ad- 
mitted at  all.  it  ought  to  be  the  usage  of  a  state,  and  not  that  of  a 
.single  port."  and  although  it  was  not  upon  these  grounds  that  the  de- 
cision was  placed,  but  upon  the  grounds  that  "usage  of  no  class  of 
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son  V.  Snow/^*^  although  a  usage  was  proven  to  return  a  part 
of  the  premium,  the  quantum  was  uncertain,  as  dependent 
upon  uncertain  carcumstances,  and  Lord  Mansfield  said: 
"These  contracts  are  to  be  taken  with  great  latitude.  The 
strict  letter  is  not  so  much  to  be  regarded  as  the  object  and  in- 
tention of  the  parties.  Equity  implies  a  condition  that  the  in- 
surer shall  not  receive  the  price  of  running  a  risk  if  he  runs 

none I  do  not  go  upon  the  usage,  which  is  only  that  in 

like  cases  a  part  of  the  premium  is  returned,  without  ascertain- 
ing what  part The  practice  shows  that  it  has  been 

usual  in  such  cases  to  return  a  part  of  tlie  premium,  though 
the  quantum  be  not  ascertained,  and  indeed  the  quantum 
must  vary  as  circumstances  vary.  But  though  the  quantum 
has  not  been  ascertained,  yet  the  principle  is  agreeable  to  the 
general  sense  of  mankind."  The  case  was,  however,  decided 
principally  upon  the  ground  that  the  risk  and  premium  were 
divisible.  Mr.  Amould  says:  "Where  no  usage  is  proved  to 
the  contrary,  an  entire  premium  cannot  be  divided  or  appor- 
tioned, unless  the  risks  are  divided  in  the  policy  in  such  a  man- 
ner that  the  parties  had  distinct  risks  in  contemplation."  ^^^ 
So  also  Mr.  Parsons  declares  that  "if  the  premium  is  entire, 
the  presumption  is  that  it  is  not  to  be  severed  or  returned  in 
part,  but  this  presumption  may  be  rebutted  either  by  provis- 
ions of  the  policy  indicating  a  different  intention,  or  by  a  rea- 
sonable usage  sufficiently  established."^  ^^ 

§  1423.  Same  Subject— Conclusion.— It  would  seem 
therefore,  that  if  the  parties  contracted  with  reference  to  the 
usage  in  question,  or  if  the  usage  is  of  the  proper  kind  and 
character,  the  rule  deduced  from  the  opinions  of  Ivord  Mans- 

cltizcns  can  be  sustained  in  opposition  to  principles  of  law,"  the  de- 
cision w<ns  plainly  erroneous,  and  "is  irreconcilable  with  that  of  Lord 
Mansfield  in  the  King's  Bench,  and  in  Dong  v.  Allen,  4  Doug.  276, 
which  was  not  cited  or  referred  to  either  by  counsel  or  court":  1  Duer 
on  Marine  Insurance,  ed.  1S45,  200,  sec.  48,  et  seq..  246.  et  seq.,  301-7, 
where  the  question  is  fully  discussed.  But  see  2  Phillips  on  Insur- 
ance. 3d  pd.,  511,  et  seq.,  and  note  3,  p.  513. 

""  3  BuiT.  1237. 

"'  2  Arnould  on  Marine  Insurance.  Berldns'  ed.  1850,  1232,  *12]7. 

**  1  Parsons  on  Marine  Insurance,  ed.  1SG8,  512. 
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field,  as  above  stated,  should  govern,  unless  the  words  of  the 
contract  are  so  clear  and  exi^licit  that  their  construction  is 
well  settled  by  the  law,  which  the  court  is  bound  to  adopt,  and 
then  to  admit  the  controlling  force  of  the  claimed  usage 
would  be  in  effect  to  contradict  or  vary  or  nullify  and  ex- 
punge the  plain  and  explicit  words  of  the  contract. 

§  1424.  Stipulation  for  Return  of  Premium — "Sold 
or  Laid  up." — A  stipulation  for  a  proportionate  return  of 
the  premium  if  the  ship  be  "sold  or  laid  up"  necessitates,  to 
warrant  a  return,  such  a  permanent  laying  up  without  em- 
ployment for  the  current  year  as  to  determine  the  policy,  and 
not  a  mere  suspension  of  the  risk,  the  vessel  being  again  em- 
jiloyed.^'*'^ 

§  1425.  Return  of  Premium — Retention  of  a  Certain 
per  Centum  by  the  Insurer. — In  many  marine  policies  it 
is  stipulated  that  in  all  cases  of  return  of  premium,  in  whole 
or  in  part,  a  certain  per  cent  of  the  premium  is  to  be  retained 
by  the  insurers ;^^°  although  it  appears  from  Emerigon  to  have 
been  usual  without  a  stipulation  therefor,  and  is  placed  by  him 
on  the  ground  that  it  is  due  "for  the  trouble  of  having  signed," 
and  "not  for  damages  and  losses  for  the  nonexecution  of  the 
contract  by  the  act  of  the  assured."  ^^^  And  it  seems  to  be  tlie 
custom  in  England  to  retain  one-half  per  cent  unless  the  pol- 

"'  Hunter  v.  Wright,  10  Barn.  &  C.  714;  8  L.  J.  K.  B.  259;  1  Sel.  & 
W.  1S8. 

''*'  Under  one  of  the  forms  in  San  Francisco  ten  per  cent  of  the 
premium  is  retained. 

"'  Emerigon  on  Insurnnce,  Meredith's  ed.  18.50,  c.  xvi,  seo.  6,  p.  662. 
et  seq.  He  adds:  "This  tax  for  signature  is  granted  them  even 
though  the  contract  sliould  be  infected  with  visceral  and  legal  nullity 
in  case  they  had  known  nothing  of  it.  But  if  they  have  been  in- 
formed of  the  defect,  or  if  they  could  not  have  been  ignorant  of  it. 
they  have  no  claim  for  the  tax  for  signature  as  ....  if  they  have 
ii.'isured  effects  the  safe  arrival  of  which  was  already  known  to  them; 
if  they  have  assured  effects  of  which  the  importation  or  exportation 

Is  prohibited  by  the  king In  the  case  where  the  insurance  is 

simply  migratory,  ....  or  because  the  insured  has  shipped  nothing, 

the  half  per  cent  is  due  to  the  insurers The  tax  for  signature 

is  given  to  the  insurers  although  the  voyage  be  entirely  broken  up 
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icy  stipulates  to  the  contrary.^ '^^  "VVliere  a  policy  was  effected, 
and  when  it  was  signed  a  memorandum  was  made  that  in  case 
insurance  had  been  effected  in  England,  where  it  had  been  or- 
dered, it  sihould  supersede  so  mudh  of  the  insurance  as  was 
covered  by  the  policy,  and  one  per  cent  of  the  premium  should 
be  retained,  and  the  policy  was  subsequently  effected  in  Eng- 
land, the  defendants  were  held  liable  for  the  whole  loss.^^^ 

§  1426.  Return  of  Premium — Insurance  by  Voluntary 
Ag-ent. — There  has  been  some  discussion  as  to  the  right 
of  the  assurer  to  retain  the  premium  where  the  insurance  has 
been  effected  by  a  voluntary  agent  for  another.  We  have, 
however,  already  considered  the  authority  of  agents  to  insure 
in  cases  where  the  governing  principles  are  to  a  large  extent  ap- 
plicable here.^^'*  The  geneml  rule  would  seem  to  be  tihat  a  vol- 
untary insurance,  the  risk  having  attached,  creates  a  liabilit.y 
for  the  loss  on  the  part  of  the  insurer,  as  it  is  always  possible 
that  the  person  for  whom  it  was  intended  may  ratify  the  in- 
surance, and  in  case  of  loss  it  is  extremely  probable  that  he 
will  do  so,  and  therefore  it  would  be  inequitable  to  say  that 
the  insurer  shall  iim  the  risk  of  the  goods  having  arrived  safe- 
ly, and  that  he  should  be  deprived  of  the  premium  which  he 
has  earned  and  is  justly  entitled  to  retain,  and  therefore  the 
rule  which  best  accords  with  the  principles  of  insurance  law 
is  that  if  the  voluntary  insurance  is  one  which  could  have 
been  ratified  by  one  entitled  to  adopt  it,  and  the  risk  has  at- 
tached, the  insurer  shall  retain  the  premium,  whether  the  con- 
tract be  actually  ratified  or  disclaimed,  and  there  shaJl  be  no 
return  or  apportionment  thereof.^ ^^  Mr.  Phillips  and  Mr. 
Duer  both  agree  that  a  rule  which  is  in  effect  the  same  as  that 

before  the  departure  of  the  ship,  even  by  the  act  of  the  assured 
....  or  from  any  other  cause,  provided  the  insurer  be  not  snilty  of 
fraud":  See  1  riiillips  on  Insurance,  3d  ed..  33,  sec.  53;  2  Phillips  on 
Insurance,  3d  ed.,  .520,  sec.  839. 

"-  2  Arnould  on  Marine  Insurance,  Perkins'  ed.  18.50,  12.52,  12.53, 
sec.  428;  2  Marshall  on  Insurance,  ed.  1810,  b.  1.  c.  v.  sec.  4,  *6T6. 

''^  Hogan  V.  Delaware  Ins.  Co.,  1  Wash.  (C.  C.)  419. 

'"  See  c.  xxii,  sees.  669,  927.  944-46,  herein. 

'^'  Finney  v.  Fairhaven  Ins.  Co.,  5  Met.  (Mass.)  192;  Routh  v. 
Thompson,  13  East,  289,  per  Bayley,  J.;  McCollough  v.  Royal  Exch. 
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above  stated  seems  to  govern,  and  the  latter  author  declares 
that  such  is  also  the  general  law  of  Europe  and  in  England.^^^ 
And  while  the  rule  stated  by  Mr.  Parsons  accords  with  that 
■above  given,  he  limits  its  application,  by  saying  such  a  doc- 
trine ''must  be  confined  to  insurances  effected  for  parties  in 
interest  who  have  given  some  authority  or  appearance  of  it  to 
the  agent."  ^^'^  He  relies,  however,  in  support  of  this  limita- 
tion only  on  general  principles,  land  cites  no  authorities.  A 
New  York  decision  is  cited  as  opposed  to  the  rule  above  given. 
but  that  case  decided  that  where  the  interest  of  one  is  insured 
by  mistake  by  another,  who  supposes  himself  to  be  an  agent, 
and  no  risk  is  run,  the  principal  may  recover  the  premium  ad- 
vanced ;^^^  and  in  aji other  JSTew  York  case  it  is  held  that 
neither  a  ship's  husband,  as  such,  nor  part  owners,  who  insure 
the  interest  of  their  co-owners  in  a  vessel  without  express  au- 
thority, can  recovefr  the  premium  paid  by  them.^^^ 

§   1427.      Recovery  Back  of  Premium  from  Agent. — If 

the  insured  has  paid  the  premium  to  the  company's  agent,  and 
before  he  has  paid  over  the  same  or  assumed  any  liability  on  ac- 
count thereof  the  company  becomes  insolvent,  and  the  insured 
notifies  the  agent  that  he  claims  the  money,  and  does  not  rely 
upon  the  policy  issued  to  him,  which  is  worthless,  he  may  re- 

Assur.  Co.,  3  Camp.  40C;  Hagerdon  v.  Oliverson,  2  M.  &  S.  485,  per 
Le  Blanc  and  Bayley,  JJ.;  dissenting  opinion  of  Kent,  J.  (afterward 
Cliancellor).  in  Steinbacli  v.  Rliinelander,  3  Johns.  Cas.  (N.  Y.)  269. 

'**  2  Diier  on  Marine  Insurance,  ed.  1S46,  141,  et  seq.,  174,  note  3, 
where  this  subject  is  discussed  at  length:  2  Phillips  on  InsiTrance,  3d 
ed.,  50.5,  ot  seq.,  see.  1827. 

iw  2  Parsons  on  Marine  Insurance,  ed.  1868,  510,  511. 

'"  Steiiibach  v.  Rhinelander,  3  Johns.  Cas.  (N.  Y.)  269.  The  dissent- 
ing opinion  of  Kent,  J.  (afterward  chancellor),  was  based  upon  the 
ground  that  the  rislv  had  attached,  and  for  like  reasons  with  those 
above  stated  in  the  rule  that  the  insurer  was  entitled  to  retain  the 
premium,  and  Mr.  Duer  says  of  the  case  itself  that  it  "was  made 
at  an  early  period  when  the  law  of  insurance  was  yet  imperfectly 
understood,  is  not  supported  by  argument  or  analogy,  and  is  en- 
tirely repugnant  to  the  commercial  law  of  Europe":  2  Duer  on  Ma- 
rine Insurance,  ed.  1846,  144,  175,  176. 

190  Turner  v.  Burrows,  8  Wend.  (N.  Y.)  144.  Contra,  Foster  v. 
United  States  Ins.  Co.,  11  Pick.  (Mass.)  85. 
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covea-  back  tilie  premium  in  a  suit  against  the  agent,  even 
though  he  does  not  snirendeir  the  policy  until  after  suit 
brought.-*'*'  But  if  the  agent  has  fully  complied  with  his 
agreement  made  with  the  assured  to  procure  and  deliver  a  pol- 
icy, and  a  valid  policy  is  issued,  the  agent  is  not  responsible  in 
an  action  to  recover  back  the  premium  paid,  altho'Ugh  the 
policy  is  rejected  by  the  assured,  he  not  being  satisfied  with 
its  terms.-*'^  An  insurance  agent  who  issues  a  policy  and  takes 
the  premium  after  the  company's  certificate  of  authority  to  do 
business  in  Missonri  has  been  revoked  by  the  superintendent 
of  insurance,  is  liable  to  return  the  premium,  although  he  was 
not  then  aware  of  the  revocation,  and  the  statutory  notice  of 
revocation  has  not  been  given  by  the  superintendent.-*'^  In 
another  case  H.  paid  an  insurance  agent  a  premium  of  ninety- 
nine  dollars,  wMch  was  not  paid  over  to  the  company,  and  a 
fire  occurring  H.  compromised,  taking  two  hundred  and  seven- 
ty-four dollars  less  than  the  adjusted  loss.  It  was  held  that 
the  difference  could  not  be  recovered  from  the  agent,  but  that 
the  ninety-nine  dollars  was  evidently  not  embraced  in  the 
settlement.  ^^^ 

§  1428.  Who  may  Recover  Back  Premium. — The  pre- 
mium if  returnable,  is  due  to  the  assured,  as  a  general  rule,  al- 
though in  case  another  has  paid  the  premium  in  good  faith,  as 
in  case  of  a  beneficiary,  the  premium  being  returnable,  he  may 
be  entitled  thereto,^*''*  and  the  action  need  not  necessarily  be 
brought  by  the  actual  insured,  but  may  be  maintained  by  the 
nominal  party  in  interest. ^*'^  So  it  is  held  that  an  assignor  of 
the  policy  before  his  bankruptcy  may  sue  for  the  premium  in 
his  own  name,  as  trustee  for  the  assignee,^*"^  and  a  mortgagee 
may  recover  back  premiums  paid  on  a  policy  obtained  by  him, 

«•  Smith  V.  Binder,  75  111.  492. 
"'  Leonard  v.  Waslibnrn,  100  Mass.  251. 
»»=  McCuteheon  v.  Kiues,  68  Mo.  122. 
""  Haiglit  V.  Kremer,  9  PliLla.  (Pa.)  .50. 
*»*  Frain  v.  Life  Ins.  Co.,  67  Mieli.  527. 
'""■  Martin  v.  Sitwell,  1  SliOfW'.  15G. 

-•^  Casfelli  v.  Boddinc:ton,  1  El.  &  B.  66;  affirmed,  Castelli  v.  Bod- 
diDgton,  1  El.  &  B.  879. 


1505  RETURN   OF    PREMIUMS   AND    ASSESSMENTS.  §  1429 

the  policy  being  void  ab  initio  without  his  fraud.^®'  Creditorcj 
are,  in  certain  cases,  held  entitled  to  the  amount  of  premiums 
on  an  insurance  effected  by  a  husband  for  the  benefit  of  his 
wife,  the  premiums  having  been  paid  out  of  moneys  held  in 
fraud  of  creditors.  This  question,  however,  goes  rather  to  the 
point  of  who  is  entitled  to  recover  under  the  policy,  where  it 
will  be  considered.^®® 

§  1429.  Return  of  Premium — Assig-nment — Rig-ht  of 
Assignee. — It  is  held  that  if  the  assured  has  assigned  his 
policy  to  another,  he  may,  after  his  bankruptcy,  sue  in  his  own 
name,  as  ti-ustee  for  the  assignee,  for  a  return  of  premium. ^"^ 
If  an  agreement  to  sign  a  life  policy  cannot  be  consummated, 
because  the  beneficiaries  do  not  consent,  premiums  or  assess- 
ments paid  by  the  creditor  are  returnable  upon  the  death  of 
the  assured.2^®  But  where  the  mortgagor  assigns  the  policy  to 
B,  who  in  turn  assigns  the  same  with  the  mortgage  to  C,  the 
right  to  a  return  of  the  premium  does  not  therefore  pass  to  C, 
and  if  paid  to  him  is  held  for  the  use  of  A.^"  In  case  of  a 
policy  taken  out  by  the  mortgagor  and  assigned  to  the  mort- 
gagee for  his  protection,  the  return  premium  belongs  to  the 
mortgagor,  even  when  the  equity  of  redemption  has  been  pur- 
chased by  another  who  pays  the  premiums.^^^  This  rule,  how-' 
ever,  is  subject  to  such  exceptions  as  may  arise  by  reason  of  the 
circimistances  of  the  case,  dependent  upon  principles  already 
considered. 2^^     And,  in  general,  in  determining  the  question 

*'"  Waller  v.  Nopthern  Assur.  Co.,  64  lo^va,  101.  But  see  the  next 
section  as  to  tbe  right  of  a  mortgagee  to  recover  premiums  paid 
under  a  decree.    See  sec.  1101,  herein. 

™^  As  to  the  right  of  a  person  to  recover  back  premiums  paid  under 
a  bona  fide  but  mistaken  belief  of  ownership  of  the  policy,  see  sec. 
1148.  herein. 

'""  Castelli  v.  Bodrlington,  1  El.  &  B.  66;  affirmed  Castelli  v.  Bod- 
dington,  1  El.  &  B.  879. 

"•  Kentucky  Grangers'  Mut.  B.  Soc.  v.  McGregor,  7  Ky.  L.  Rep. 
750;  Hubbard  v.  Stapp,  82  111.  App.  541;  GibsoTi  v.  Kentucky  Gran- 
gers' Mut.  B.  Soc,  8  Ky.  L.  Rep.  520. 

"*  Felton  v.  Brooks,  4  Gush.  (Mass.)  203. 

"=  Rafsuyder's  Appeal,  88  Pa.  St.  336;  Merrifleld  v.  Baker,  9  Allen 
(Maiss.).  29. 

="  See  sees.  11.52-61,  herein.    Examine,  also,  Parker  v.  Smith  Char- 
tens.  127  Mass.  499. 
Joyce,  Vol.  II. —96 
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considered  under  this  section,  tlie  circumstances  may  be  such 
that  regard  should  be  had  to  the  validity  of  the  assignments^* 

§  1430,  Return  of  Premium — Miscellaneous  Authorities. 

The  insured  in  a  mutual  fire  insurance  company  is  not,  because 
of  the  fact  of  membership,  entitled  to  a  return  of  premium.-^'' 
But  as  a  general  rule,  where  one  party  to  a  contract  under  seal 
refuses,  without  right,  to  perform  his  part,  the  other  party 
may  elect  either  to  sue  on  the  contract  to  recover,  damages  for 
the  breach,  or  to  rescind  the  contract  and  sue  in  assumpsit  to 
recover  back  money  paid  under  the  contract  for  which  he  re- 
ceived no  substantial  benefit.^^^  In  case  of  insurance  on  the 
ship  and  cargo,  if  the  cargo  is  not  put  at  risk,  there  shall  be  a 
return  of  premium  paid  thereon. ^^'^  If  the  contract  has  not 
been  completed,  as  where  it  does  not  conform  to  the  proposal 
of  the  assured,  the  premium  is  retumable.^^®  It  is  held  that 
the  company  may  be  obligated  to  pay  the  loss,  although  the 
beneficiary  has  received  back  his  assessment,  and  although  the 
assessment  was  received  and  paid  to  the  company  when  over- 
due in  ignorance  by  both  parties  of  the  fact  of  death  of  the 
assured,  it  appearing  that  the  agent  was  accustomed  to  collect 
the  same,  and  that  the  assured  was  ready  and  willing  to  pay 
it  any  time  when  called  for,  and  also  that  the  amount  of  the 
assessment  was  grossly  disproportionate  in  amount  to  the 
sum  due  upon  loss  under  the  certificate.^^ ^ 

«*  Connecticut  Mut.  L.  Ins.  Co.  v.  Burroughs,  34  Conn.  305;  and 
Bees.  590-95,  780,  herein. 

"»  Friesmith  v.  Agawam  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  587. 

"«  American  L.  Ins.  Co.  v.  McAden,  109  Pa.  St.  399. 

"^  Hornmeyer  v.  TiUshington.  15  Ea,st.  46. 

'"  Fowler  v.  Scottish  Eq.  L.  Ins.  Co..  28  L.  J.  Ch.  225.  As  to  flllow- 
ance  of  interest  in  case  of  return  of  premium,  see  Waddiugton  v. 
United  Ins.  Co.,  17  Johns.  (N.  Y.)  23. 

"•  Mutual  Relief  Soc.  v.  Billan,  (Cin.  Sup.  Ct.),  3  Am.  L.  Rec.  546. 
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§  1436.    Attachment  and  Duration  of  Risk. — Generally. 

As  preliminary  hereto,  it  may  be  stated  that  the  very  founda- 
tion of  the  contract  of  insurance  rests  upon  the  principle  of 
nonliability  for  any  loss  not  occurring  during  the  continuance 
of  the  risk.  There  are  certain  cases,  however,  where  the  in- 
surance is  clearly  intended  to  have  a  retrospective  effect,  as 
where  the  contract  is  "lost  or  not  lost,"  although  this  is  rather 
a  qualification  of,  than  an  exception  to,  the  rule.  The  princi- 
ple that  the  loss,  damage,  or  injury  must  be  sustained  during 
the  continuance  of  the  risk  is  apparent  from  the  cases  under 
the  following  chapters  as  to  the  attachment  and  termination  of 
the  risk,  as  well  as  from  other  decisions  considered  in  various 
parts  of  this  work.  A  question,  however,  has  arisen  as  to  the 
result,  after  the  termination  of  the  risk,  of  injuries  occurring 
during  the  continuance  of  the  risk,  which  will  be  noted  here- 
after.^ Many  questions  have  been  considered  under  prior 
chapters  relating  to  the  contract  of  insurance  and  reinsurance; 
the  completion,  requisites,  and  validity  of  the  same;  the  ef- 
fect of  usage  thereon;  the  attacliment  and  modification  of  the 
same;  the  effect  of  war  thereon;  the  payment  and  nonpayment 
of  premiums,  and  assessments  and  insurable  interest,  and  all 
have  a  more  or  less  important  bearing  upon  the  question  of  at- 
tachment and  duration  of  the  risk.^     As  also  have  the  ques- 

•  See  sec.  1553,  herein. 

»  See  chaps.  4-11,  27-33,  herein. 
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tions  of  alterations,  change  or  increase  of  risk,  the  breach  of 
contract  for  noncompliance  wdth  conditions  and  warranties,  or 
the  avoidance  of  the  same  for  misrepresentations.  In  brief,  risk 
being  an  essential  part  of  the  contract,  of  insurance,  there  are 
very  few  questions  connected  with  that  subject  which  may  not 
enter  into  the  determination  of  what  constitutes  the  attachment 
or  duration  or  termination  of  the  risk.  Thus,  in  unilateral  life 
contracts  conditioned  for  forfeiture  for  nonpayment  of  pre- 
miums, the  assured  may  of  his  own  volition,  no  obligation  rest- 
ing upon  him  to  pay  the  premiums,  end  the  contract  by  ne- 
glecting or  refusing  to  pay  the  same;  although  in  certain 
cases  noted  under  the  chapter  on  assessments  he  may  be  li- 
able for  assessments  after  he  has  thu3  terminated  the  contract, 
or  so  even  after  a  loss.  The  contract  may  be  terminated  by 
mutual  consent  of  the  parties;  or  the  statute  may  provide  for 
its  rescission  or  cancellation  under  certain  conditions;  or  the 
policy  may  stipulate  for  a  cancellation  of  the  risk;  or  in  case 
of  mutual  benefit  societies,  membership  may  be  terminated 
by  the  assured  upon  certain  conditions;  or  in  case  of  a  term 
policy,  the  expiration  of  tlie  term  will  release  the  parties;  or  in 
case  of  a  policy  upon  the  voyage,  the  termination  of  the  same 
under  the  contract  will  end  the  obligations  of  the  parties. 
So  in  case  of  a  parol  contract  for  insurance  accepted  condi- 
tionally, it  may  be  finally  rejected.  The  above  principles  are 
supported  by  authorities  throughout  this  work.  The  duration 
of  the  policy  may  be  limited  to  the  payment  of  the  premium, 
as  where  the  premium  is  to  be  paid  within  fifteen  days  after  the 
expiration  of  the  time  of  insurance;  in  such  case  it  merely 
vests  a  right  of  insurance  within  that  time,  if  the  insurer  agrees 
to  the  same.^  And  the  policy  may  never  attach,  as  where  the 
warranty  of  seaworthiness  is  not  satisfied.*  Where  the  pol- 
icy provides  that  it  shall  cover  such  risks  as  may  be  approved 
and  indorsed  thereon,  such  requirement  is  sufficiently  com- 

•  Tarleton  v.  Staineforth,  5  Term.  Rep.  695;  1  Bos.  &  P.  471. 

*  Hoxsie  V.  Pacific  Mut.  Ins.  Co.,  7  Allen  (Mass.),  211;  Barnewell  v. 
Church,  1  Caines  (N.  Y.),  217;  Dudgeon  v.  Pembroke,  1  Q.  B.  D.  Ex. 
Ch.  9G.  See  American  Ins.  Co.  v.  Ogden,  15  Wend.  (N.  Y.)  533;  20 
Wend.  (N.  Y.)  287. 
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plied  with  bj  an  entry  of  such  approval  of  risks  in  a  book  fur- 
nished the  assured  therefor,  especially  where  such  approval  and 
indorsement  are  frequently  made  and  written  opposite  a  de- 
scription of  the  risk.^ 

§  1437.  "Receipt  and  Acceptance"  of  Application 
and  Fee. — If  the  application,  which  is  expressly  made  a  part 
of  the  policy,  provides  that  there  shall  be  no  liability  on  the 
part  of  the  company  prior  to  the  "receipt  ai)d  acceptance"  of 
the  application  and  membership  fee,  the  contract  does  not  take 
effect  until  after  acceptance.^  This  rule  would,  however,  be 
subject  to  such  exceptions  as  would  arise  in  case  of  waiver  and 
estoppel. 

§  1438.  Countersig-ning  Policy — Death  Before. — Where 
an  application  for  a  mutual  life  policy  provided  that  the  com- 
pany would  not  be  liable  until  the  application  and  membership 
fees  were  received  by  the  seci'etary  of  the  company,  and  the 
policy  provided  that  there  should  be  no  liability  until  the  mem- 
bership fee  and  premium  had  been  received  by  the  company, 
and  the  policy  countersigned  by  an  agent  of  the  company,  it 
was  held  that  the  fact  that  the  application,  membership  fee, 
and  premium  had  been  received  by  a  solicitor  of  the  company 
did  not  cause  the  risk  to  attach  so  as  to  render  the  company  li- 
able for  the  death  of  the  applicant  two  days  before  the  policy 
was  countersigned  and  the  fee  and  premium  received  by  the 
agent.'' 

§  1439,  Attachment  and  Duration  of  Risk — Parol 
Contract. —  We  have   seen    that  the  contract  need   not  be  in 

writing,  in  the  absence  of  a  statutory  requirement  therefor,  so 
that  the  risk  may  attach  under  a  parol  contract,  whether  it  be 
completed  or  be  an  agreement  for  a  policy,  unless  the  risk  is 

»  Heilner  y.  China  Mut.  Ins.  Co.,  45  N.  Y.  St.  Rep.  578;  18  N.  Y. 
Snpp.  177, 

«  Coker  v.  Atlas  Accident  Co.  (Texas  C.  C.  A.  1895),  31  S.  W.  Rep. 
703. 

'  Newcouib  V.  rrovident  Fund  Soc,  5  Colo.  App.  140;  38  Pac.  Rep. 
Gl. 
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taken  subject  to  approval  or  final  rejection,^  even  thongli,  in 
case  of  an  agreement  for  insurance  the  policy  be  not  executed 
or  delivered  until  after  the  loss.^  So  a  valid  parol  agreement, 
made  in  October,  that  a  policy  for  twelve  months  should  be 
issued  in  the  early  part  of  iSTovember  will  cover  a  loss  occur- 
ring during  the  middle  of  ISTovember.^^  And  where  the  con- 
tract is  made  subject  to  approval,  the  risk  terminates  when  no- 
tice of  the  company's  disapproval  is  given. ^^  So  if  the  con- 
tract provides  that  the  risk  shall  attach  on  a  date  earlier  than 
that  of  the  policy,  the  company  will  be  liable,  there  being  no 
fraud  or  concealment  on  the  part  of  the  assured  for  a  loss  oc- 
cun-ing  subsequently  to  the  date  fixed,  and  before  the  policy 
is  executed  and  delivered.^-  If  the  terms  of  insurance  are 
settled  between  the  assured  and  an  agent  of  the  company  hav- 
ing real  or  apparent  authority  to  bind  the  company  in  this  re- 
spect, and  an  agreement  is  made  to  issue  a  policy  to  take  effect 
from  the  date  of  the  agreement,  the  contract  is  binding.^^  So 
the  risk  may  be  continued  by  renewal  of  the  contract  by 
parol.^* 

§   1440.      Necessity  of  Fixing  Duration  of  the  Risk. — 

The  contract  may  stipulate  that  the  risk  may  end  at  either 
party's  election,^ ^  or  the  statute  may  provide  for  rescission  or 
cancellation  on  certain  conditions.  But  the  rule  neverthe- 
less obtains  that  it  is  important  to  know  exactly  when  the  risk 
begins  and  tei-minates;  that  is,  the  period  during  which  the 
insurance  is  to  continue  should  be  certain  or  capable  of  ascer- 
tainment, either  from  the  policy  itself  or  by  reference  to  ex- 
trinsic matters,  when  evidence  thereof  is  admissible.^®     So  the 

'  See  "parol  contracts,"  chaps,  iii  and  iv,  herein,  and  sees.  44,  72, 
103,  104,  119,  120,  herein. 

"  City  of  Davenport  v.  Peoria  M.  &  F.  Ins.  Co.,  17  Iowa,  276. 

"  Home  Ins.  Co.  v.  Adler.  71  Ala.  516. 

"  Goodfellow  V.  Times  Assut.  Co..  17  U.  C.  411. 

"  Commercial  Ins.  Co.  y.  Ilallock,  27  N.  J.  L.  (3  Dutch.)  64.5. 

"  North  British  &  M.  Ins.  Co.  v.  Taubert,  26  Or.  199;  37  Pac.  Rep. 
009. 

^*  Section  41,  herein. 

"  Sullivan  v.  Massachusetts  Mnt.  Ins.  Co.,  2  Mass.  31S. 

"  See  Cleveland  v.  Union  Ins.  Co..  S  Ma.ss.  SOS:  Strohu  v.  Hartford 
Ins.  Co.,  37  Wis.  025;  19  Am.  Rep.  77;  Cal.  Civ.  Code,  sec.  2587. 
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termination  of  tlie  risk  may  depend  upon  some  event  stipulated 
in  the  policy,  as  in.  case  of  death  in  a  life  risk,  or  the  arrival 
&t  a  certain  port  in  a  voyage,  or  mixed  policy.  In  marine 
risks,  insurances  are  divided  with,  reference,  1.  To  the  time; 
xis  where  the  risk  begins  and  terminates  on  certain  days,  with- 
out regard  to  the  actual  situation  of  the  ship;  2.  The  voyage; 
the  places  of  beginning  and  ending,  or  the  terminus  a  quo  and 
terminus  ad  quem  of  the  risk,  being  described  or  defined  and 
ascertainable;  3.  To  both  the  voyage  and  time;  the  begin- 
ning and  end  of  the  risk  depending  upon  the  time  specified, 
the  risks  relating  to  a  certain  voyage.-^ '^  Or  the  attachment 
and  duration  of  the  risk  may  be  dependent  upon  a  specified 
event;  as  by  the  words  "at,"  "at  and  from,"  or  "from"  in  the 
policy.^^  So  it  is  held  that  the  policy  may  be  determined  by 
the  determination  of  the  specified  event,  even  though  the  in- 
surance be  by  a  time  policy;  as  in  case  of  insurance  upon  a 
building  while  the  insured  was  drying  hops,  where  the  risk 
was  held  not  to  extend  beyond  the  time  the  insured  ceased  dry- 
ing hops.-'^  So  insurance  on  a  vessel  may  be  effected  on  time, 
and  with  reference  to  the  situation  of  the  vessel  at  the  end  of 
the  period  fixed;  as  in  case  of  a  policy  for  a  year,  and  if  the 
ship  be  on  a  passage  or  at  sea  at  the  end  of  the  period,  the 
risk  to  continue  until  her  arrival  at  her  port  of  destination.^*' 
And  in  all  cases  a  description  of  the  risk  must  have  reference 
as  to  its  duration,  to  time,  place,  or  both,  or  to  some  event 
rspecified  or  ascertainable  from  the  contract.'^  The  insur- 
.ance  may  be  on  time,  or  on  a  particular  voyage,  or  to  several 
{ports  named,  or  a  general  voyage  within  a  certain  range  de- 
scribed by  general  words.  It  may  be  a  voyage  to  a  single 
port,  or  to  ports  in  the  alternative,  or  the  character  of  the  voy- 

"  See  sees.  170-175,  herein. 

"  Patrick  v.  Lndlow,  3G  Johns.  Cas.  (N.  Y.)  14;  Palmer  v.  Marshall, 
•8  Bing.  79;  Columbian  Ins,  Co.  v.  Catlett,  12  Wheat.  (U.  S.)  283;  Par- 
meter  V.  Cousins,  2  Camp.  235;  Lorring  v.  Seamen,  1  Mason  (C.  C). 

139. 

"  Langworthy  v.  Osweg-o  In.s.  Co.,  85  N.  Y.  632. 

*>  See  Code  v.  Union  M.  Ins.  Co.,  12  Gray  (Mass.),  501;  Washington 
Ins.  Co.  V.  White,  103  Mass.  238. 

'-  1  Phillips  on  Insurance,  3d  ed.,  p.  29,  sec.  37;  Barber  on  Insur- 
ance, 71,  sec.  -18. 
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age  may  be  sucIl  tliat  the  several  poivo  should  be  visited  in 
their  geographical  order,  or  in  the  -oixler  named  in  the  policy 
or  the  order  observed  by  custom.  Again,  the  description 
may  exclude  certain  ports,  or  include  libei'ty  to  touch  and 
stay  at  certain  ports.  The  insurance  on  a  particular  voyage 
generally  contains  no  reference  to  time,  and  if  the  insurance 
on  such  particular  voyage  be  one  not  on  time,  the  commence- 
ment and  terminaition  of  the  voyage  must  be  expressed  in  the 
policy  by  the  termini. ^^  And  these  should  not  be  left  in  any 
uncertainty  by  any  omission  or  blank,  either  of  'the  ship's  de- 
parture or  destination.  If  the  insurance  is  by  a  time  policy, 
the  termini  are  the  day  and  hour  when  the  insurance  com- 
mences and  ends;  ^^  yet  if  the  termini  or  the  commencement 
and  termination  of  the  risk  in  insurances  not  on  time,  but 
voyage  policies  be  not  clearly  or  exactly  stated,  nevertheless  if 
they  are  capable  of  being  made  ceir*tain  from  the  contract,  and 
evidence  of  such  circumstances  as  are  admissible,  the  policy 
will  be  valid ;  as  where  the  vessel  was  at  a  certain  port  on  the 
day  of  the  execution  of  the  policy,  and  the  cargo  was  there 
loaded  according  to  contract,  etc.^*  So  the  policy  will  be 
valid  where  the  termini  are  fixed,  although  the  time  of  final 
arrival  at  the  return  port  of  the  voyage  is  indefinite,  as  in  a 
voyage  from  a  certain  port  backward  and  forward,  etc.,  until 
the  ship's  return  to  the  United  States.^^  But  under  a  policy 
"at  and  from"  to  commence  on  a  specified  day,  without  infor- 
mation being  given  or  asked  as  to  the  place  where  the  ship 
then  is,  it  will  be  implied  that  the  risk  is  to  commence  within 
a  reasonable  time,  in  the  absence  of  some  express  provision 
concerning  the  same,  and  if  the  vessel  does  not  arrive  until 

"  Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308. 

*"  Grou'sset  v.  Sea  Ins.  Co.,  24  Wend.  (N.  Y.)  209,  per  the  court; 
Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308;  Manly  v.  United  M.  &.  F. 
Ins.  Co.,  9  Mass.  88,  per  Sewall,  J.;  1  Marshall  op  ^Lnsuranee,  ed.  1810, 
321. 

"  Folsora  v.  Merchants'  Mut.  M.  Ins.  Co..  38  Me.  414.  See  Petrie 
V.  Phoenix  Ins.  Co.,  132  N.  Y.  137;  80  N.  E.  Rep.  380;  43  N.  Y.  St. 
rep.  478:  21  Ins.  L.  .1.  5.^il;  afRrminj;  32  N.  Y.  St.  Rep.  9G5;  11  N.  Y. 
Supp.  188.  But  see  Molloy'is  De  Jure  Maritimo,  b.  2,  c.  vii,  sec.  14, 
as  to  omission  of  terminus  a.d  quem. 

"  Cleveland  v.  Union  Ins.  Co.,  8  Mass.  308. 
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forty-seven  days  after  tlie  policy  is  effected,  the  insurers  will 
be  discharged.^^  In  a  policy  on  a  cargo  in  the  West  India 
trade  to  "Barbadoes  and  a  market,"  the  ship  may,  in  good 
faith,  sail  from  island  to  island  until  a  disposition  is  made  of 
the  whole  cargo.-"  If  the  voyage  described  is  not  the  voyage 
intended,  the  risk  will  not  attach. ^^  Although  it  is  necessary, 
in  order  to  render  a  contract  to  insure  binding,  that  the  subject 
matter,  period,  rate,  and  amount  of  insurance  should  have  been 
agreed  upon,  yet  the  mere  fact  that  the  parties  have  had  pre- 
vious dealings  does  not  show  an  adoption  of  the  provisions  of 
those  dealings  without  a  reference  to  them  in  the  contract.-^ 

§  1441.  Attachment  and  Duration  of  Risk — Date  of 
Contract. — Although  the  contract  of  insurance  is  deemed 
to  have  been  made  at  the  date  of  the  policy,  and  to  take  effect 
therefrom,  unless  a  different  day  is  specified  therein,  or  it  is  ap- 
parent from  the  construction  of  the  contract  that  another  day 
was  intended,^^  yet  a  policy  is  not  invalid  because  it  has  no 
written  date,^^  and  if  a  verbal  contract  to  issue  a  policy  is  made 
with  an  authoiized  agent  of  the  company,  and  no  date  is  men- 
tioned from  which  the  insurance  is  to  take  effect,  the  risk  will 
commence  immediately.^^  ]S[or  is  the  date  conclusive  of  the 
time  of  actual  subscription,^^ it  being  only  prima  facie  evidence 
of  its  true  date.^'*  So  although  a  policy  is  by  its  terms  to  take 
effect  at  a  certain  time,  yet  it  may  be  shown  that,  from  want 
of  delivery,  failure  to  comply  with  some  condition  precedent, 

=">  De  Wolf  V.  Archangel  Maritime  B.  &  Ins.  Co.,  9  L.  R.  Q.  B.  451: 
43  L.  J.  Q.  B.  147. 

-^  Maxwell  v.  Robinson,  1  Johns.  (N.  Y.)  33.3. 

^'  See  sec.  1488,  herein,  and  c.  iii,  as  to  deviation. 

"  Commerci.il  F.  Ins.  Co.  v.  Morris,  (Ala.  1895).  18  S.  Rep.  34. 

^  Day  V.  Haw-keye  Ins.  Co.,  72  Iowa,  597;  34  N.  W.  Rep.  435;  Liirht- 
body  V.  North  American  Ins.  Co.,  23  Wend.  (N.  Y.)  IS;  Ruse  v.  Mu- 
tual B.  L.  Ins.  Co.,  23  N.  Y.  516;  Philadelphia  L.  Ins.  Co.  v.  Amer- 
ican L.  Ins.  Co.,  23  Pa.  St.  65;  Keim  v.  Home  Mut.  F.  &  M.  Ins.  Co., 
42  Mo.  38. 

^'  Lee  V.  Massachnsetts  Ins.  Co.,  6  Mass.  208. 

'-  Potter  V.  Phoenix  Ins.  Co.,  63  Fed.  Rep.  382. 

"'■  Earl  V.  Shaw,  1  .lohns.  Cas.  (N.  Y.)  314;  1  Am.  Dec.  117.  And  see 
cases  iinder  first  note  in  this  section. 

"  Loi-ent  V.  South  Carolina  Ins.  Co.,  1  Nott,  &  McC.  (S.  C.j  505. 
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or  other  cause,  it  did  not  take  effect,  until  a  subsequent  time 
or  on  a  different  date.^^  And  as  a  policy  is  presumed  to  at- 
tach from  the  day  of  its  date;  the  risk  may  attach  before  the 
delivery  of  the  policy,  as  where  it  is  not  delivered  until  sev- 
eral days  thereaftCT.^*^  So  although  a  policy  provides  for  in- 
surance of  property  from  a  time  anterior  to  its  date,  if  it  ap- 
pears expressly  from  the  application  that  no  liability  ^^dll 
attach  until  the  same  is  approved,  and  it  is  approved  on 
the  day  the  policy  is  dated,  it  takes  effect  from  the  day  of 
date.^''^  So  the  surrender  of  a  policy  to  take  effect  from  a  cer- 
tain date  releases  the  insurer,  without  regard  to  the  time  of 
his  actual  discharge  by  the  company.^^  If  the  acceptance  is  con- 
ditional upon  the  payment  of  the  premium,  and  it  is  paid,  the 
risk  attaches  by  relation  from  the  day  of  date  of  the  policy,  but 
it  does  not  attach  if  the  premium  is  not  paid  as  agreed,^^  unless 
there  has  been  a  waiver  or  the  circumstances  raise  an  es- 
toppel.^*^  And  when  the  date  of  the  commencement  of  the 
risk  is  by  indorsement  made  on  the  policy,  whereby  the  date 
of  the  policy  is  in  effect  changed  to  the  date  of  delivery,  the 
latter  date  is  that  of  the  commencement  of  the  risk,  the  pol- 
icy being  at  that  time  delivered  and  the  premium  then  paid.*^ 
If  a  policy  is  dated  and  delivered  on  Monday,  the  fact  that  on 
Sunday  the  agents  of  the  company  examined  the  property  and 


"  Hall  V.  Cazanove,  4  East,  477;  Atlantic  Ins.  Co.  v.  Goodall,  35 
N.  H.  328;  Jackson  v.  Bard,  4  Johns.  (N.  Y.)  230. 

•'  Lightbody  v.  North  American  Ins.  Co.,  23  Wend.  (N.  Y.)  18;  Amer- 
ican Horse  Ins.  Co.  v.  Paterson,  28  Ind.  17;  Kentucky  Ins.  Co.  v. 
Jenks,  5  Ind.  96.  See  Hubbard  v.  Hartford  F.  Ins.  Co.,  33  Iowa, 
325;  11  Am.  Rep.  125. 

"  Day  V.  Hawkeye  Ins.  Co.,  72  Iowa,  597;  34  N.  W.  Rep.  435.  See 
JEtna  Ins.  Co.  v.  Webster,  6  Wall.  (U.  S.)  129;  Atlantic  Ins.  Co.  v. 
Goodall,  35  N.  H.  328. 

»  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328. 

•"  Walker  v.  Metropolitan  Ins.  Co.,  56  Me.  371;  Hubbard  v.  Hart- 
ford Ins.  Co.,  33  Iowa,  325;  1  Am.  Rep.  125;  Home  Ins.  Co.  v.  Field, 
42  111.  App.  392;  24  Chi.  Leg.  Noavs,  122;  Ruse  v.  Mutual  B.  Ins.  Co., 
23  N.  Y.  (9  Smith)  516. 

*'  See  c.  iv,  Iiereiu. 

"  Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.,  5  Gray  (Mass.),  497. 
See  Bruton  v.  Metropolitan  L.  Ins.  Co.,  48  Hun  (N.  Y.),  204. 


§§  1442,  1443      ATTACHMENT    AND    DURATION    OF    RISK.  1518 

agreed  with  the  insuTed  as  to  the  amoiunt  of  insiiranc?e  does 
not  render  it  a  Sunday  contnaof*" 

§  1442.  Attachment  and  Duration  of  Risk — The  Date 
— Reinsurance. — A  contract  of  reinsurance  may  be  referred, 
with  relation  to  its  attachment  and  duration,  to  the  date  of  the 
original  insurance/^  or  it  may  limit  the  risks  to  those  existing 
at  a  specified  date,^^  and  parol  evidence  is  admissible  to  show 
that  la  reinsurance  was  intended  to  and  does  cover  the  whole 
period  of  the  original  insuran'ce.^^ 

§  1443.  Attachment  and  Duration  of  Risk — Insur- 
ance Retroactive — As  stated  elsewhere,  risk  is  an  essential 
element  of  the  contract,  and  until  the  risk  commences  the  in- 
surance does  not  attach.^^  But  lan  insurance  may  be  retro- 
active and  attach,  so  as  to  cover  a  loss  happening  before  the 
date  of  the  policy.  This  is  so  in  cases  of  an  insui'ance  "lost  or 
not  lost"  in  marine  risks,  althoug'h  the  words  "lost  or  not  lost" 
are  not  necessary.  So  also  in  eases  of  fire  risks,  where  the 
thing  is  distant  and  its  status  unknown  to  either  party,  such 
intent  that  the  risk  attach  may  appear  from  thd  policy  or 
it  may  be  implied  from  the  circumstances  or  appear  by  extrin- 
sic evidence.*'^  But  a  policy  made  out  and  delivered  to  the 
company's  agent,  to  take  effect  provided  the  premium  is  paid, 
will  not  relate  back  and  cover  a  loss  occurring  between  its  date 
and  the  time  the  premium  is  actually  paid,  even  though  the 
insured  when  he  pays  the  premium  and  the  agent  when  he  re- 
ceives it  know  nothing  of  the  fact  of  loss.'*®     This  rule  is  sub- 

"  Wooliver  v.  Boylston  Ins.  Co.  (Mich.  1895),  62  N.  W.  Eep.  149.  ^ 

*"  Section  120,  herein. 

**  Section  122,  herein. 

«  Philadelphia  L.  Ins.  Co.  v.  American  L.  Ins.  Co.,  23  Pa.  St.  65.  ■ 

♦»  Hart  V.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  346. 

*■  Security  etc,  Ins.  Co.  v.  Kentucky  etc.  Ins.  Co.,  7  Bush  (Ky.).  SI : 
Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  (Mass.)  227;  Clement  v.  Phoe- 
nix Ins.  Co.,  6  Blatehf.  (U.  S.;)  481;  Sutherland  v.  Pratt,  11  Mees.  & 
W.  296;  Merchants'  Ins.  Co.  v.  Page,  60  111.  448;  Mead  v.  Davidson,  3 
Ad.  &  E.  303.    See  sees.  105-7.  herein. 

«  Home  Ins.  Co.  v.  Field  (111.  App.  1891),  24  Chi.  Leg.  News,  122. 
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ject,  however,  to  such  exceptions  as  may  arise  in  cases  of 
waiver  and  estoppel  as  to  the  condition  requiring  prepay- 
ment of  the  premium.^^  But  the  mere  antedating  of  the  pol- 
icy hy  an  agent  "to  make  the  insurance  continuous"  does  not 
cause  it  to  relate  back,  and  make  the  risk  attach  from  the  time 
of  leaving  a  memorandum  at  the  agent's  office  for  a  certain 
amount  of  insurance  on  certain  property,  such  memorandum 
of  itself  not  being  a  commencement  of  the  risk.'^*' 

§  1444.  Attachment  of  Risk — Time  Policy  may  be 
Retroactive. — A  time  policy  may  be  retroactive  as  to  the 
time  of  its  attachment;  that  is,  to  commence  on  a  certain  day 
anterior  to  the  date  of  effecting  the  insurance;  as  where  a  risk 
is  for  a  term  on  a  ship  "lost  or  not  lost."  ^^  So  the  risks  may 
attach,  although  the  words  "lost  or  not  lost"  are  not  used, 
such  being  the  intent  of  the  parties;  as  where  the  policy  was 
to  commence  January  1,  1869,  and  to  continue  until  Janu- 
ary 1,  1870,  and  the  policy  was  effected  March  1,  1869,  a  pre- 
vious loss  was  held  covered,  such  being  the  intent  of  the  par- 
ties,*^^  and  if  after  the  risk  is  offered  and  accepted,  and  before 
the  policy  is  formally  executed,  the  loss  is  known  to  both  par- 
ties, the  policy  will  be  valid.  ^^ 

§  1445.  Risk  may  Attach  althougrh  Mistake  in  De- 
scription of  Property. — If  both  parties  have  in  view  the 
same  vessel,  and  the  underwriter  when  tlie  policy  is  issued 
knows  its  true  name,  and  it  is  intended  to  insure  that  particular 
ship,  a  mistake  in  the  name  of  the  vessel  will  not  prevent  a 
recovery  for  its  loss,  there  being  no  fraud  or  concealment,  and 
the  contract  being  otherwise  valid  and  complete;  but  the  risk 
will  not  attach  where  the  mistake  is  as  to  the  vessel  itself,  and 

*°  See  c.  iv,  herein. 

">  Wales  V.  New  York  Bowery  F.  Ins.  Co.,  37  Minn.  106;  33  N.  W. 
Tiep.  322. 

"  Mead  v.  Davidson,  3  Ad,  &  E.  303;  4  L.  J.  K.  B.,  N.  S..  193; 
Hooks  V.  Thornton,  Holt  N.  P.  .30.     See  sees.  105-7,  herein. 

""^  Insurance  Co.  v.  Folsom.  18  Wall.  (TJ.  S.)  237;  affirming  9  Blatchf. 
(C.  C.~l  201;  S  Blatohf.  (C.  C.)  100. 

"  Mead  v.  Davidson,  3  Ad.  &  E.  303;  4  L.  J.  K.  B.,  N.  S.,  193. 
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the  policy  is  upon  another  vessel  than  that  for  which  the  ap- 
plication is  made,  for  in  such  case  there  is  not  that  meeting  of 
minds  necessary  to  complete  the  contract.^* 

§  1446.  Attachment  and  J>uration  of  Risk — Compu- 
tation of  Time. — In  the  absence  of  a  stipulation  otherwise 
in  the  policy,  the  day  of  the  commencement  and  termination 
of  the  risk  specified  therein  doubtless  begins  and  ends  at  mid- 
night.^^  Ordinarily,  the  contract  is  complete  from  the  date 
of  its  acceptance  by  the  company.  Thus,  where  an  applica- 
tion was  dated  September  11th  for  one  year  from  September 
12th,  and  the  agent  refei-red  the  risk  to  the  company,  which  ac- 
cepted it  on  the  19th,  and  on  the  22d  the  agent  sent  a  policy 
to  the  insured  bearing  date  of  the  22d,  it  was  held  that  the 
company  was  liable  for  a  loss  occurring  on  the  21st,  for  the 
contract  was  completed  on  the  19th.°^  But  where  a  bond 
given  for  the  fidelity  of  an  employee  recited  that  it  was  for  a 
term  of  one  year,  from  July  1,  1891,  to  July  1,  1892,  and 
there  was  an  indorsement  on  the  back  of  the  bond  to  the  same 
effect,  but  the  bond  was  dated  July  10th,  it  was  held  that  it 
was  properly  construed  as  taking  effect  from  July  1,  1891, 
without  regard  to  evidence  as  to  when  it  was  accepted.^*^  In 
determining  the  duration  of  a  risk  under  a  time  policy  com- 
mencing on  a  certain  day  at  noon  for  one  year,  the  rights  of 
the  parties  must  be  governed  by  the  meridian  of  the  place 
where  the  contract  is  made,  no  other  place  being  specified.^^ 
The  quesition  whether  a  policy  "from"  a  certain  day  takes  ef- 
fect on  that  day,  or  whether  that  should  be  excluded  or  in- 
cluded, has  been  considered  in  a  prior  part  of  this  work,  and, 
as  is  there  stated,  the  question  is  unsettled,  although  in  cases 
of  notices  of  the  times  when  assessments  are  due  and  payable, 

"  Hughes  V.  Mercantile  Mut.  Ins.  Co.,  55  N.  Y.  265;  14  Am.  Rep.  254. 

»•'•  See  Och  v.  Homestead  etc.  Ins.  Co.,  21  Pitts.  L.  J.  98;  Isaacs  v. 
Royal  Ins.  Co.,  5  L.  R.  Ex.  296;  39  L.  J.  Ex.  189. 

"  Hartford  F.  Ins.  Co.  v.  King  (Ala.  1895),  17  S.  Rep.  707. 

•■  Supreme  Council  v.  Fidelity  &  Casualty  Co.,  63  Fed.  Rep.  48;  39 
Cent.  L.  .T.  444;  50  Alb.  L.  J.  363. 

"«  Walljer  y.  Protection  Ins.  Co.,  29  Me.  317;  Schofield  v.  Jones,  2 
Ins.  L.  J.  (Eng.)  640  b. 
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and  in  other  contracts  of  insurance,  especially  those  relating 
to  the  time  when  the  statute  of  limitations  commences  to  run, 
the  decisions  favor  a  rule  of  exclusion.^^  The  rule  of  exclu- 
sion of  the  day  cannot,  however,  apply  where  it  is  clearly  the 
intention  of  the  parties  that  the  contract  should  attach  at  the 
date  of  the  policy,  or  where  the  risk  is  to  commence  "on"  a 
certain  day.  In  the  latter  case  the  policy  attaches  on  the  day 
sj)ecified,  and  extends  to  all  parts  thereof.^*'  If  insurances  are 
issued  on  the  same  day  or  are  concuiTent  insurances,  parts  of 
the  day  may  be  considered  in  determining  their  privity  of  at- 
tachment.^^ 

§  1447.  Attachment  of  Risk — Goods  Shipped  •'be- 
tween" Two  Dates. — A  policy  of  insurance  on  goods  to  be  sliip- 
ped  "between"  two  certain  days  does  not  attach  on  goods 
shipped  on  either  of  those  days,  for  both  days  are  excluded."- 

§  1448.  Attachment  and  Termination  of  Risk — Ne- 
cessity of  an  Insurable  Interest. — We  have  seen  that  a  pol- 
icy on  property  wherein  the  insured  has  no  interest  or  title  is 
void,^^  and  it  would  necessarily  follow  that  the  risk  cannot 
attach  unless  or  until  there  be  an  insurable  interest  in  the  prop- 
erty.^'* But  if  a  policy  is  otherwise  valid,  it  attaches  to  what- 
ever insurable  interest  the  assured  has,  whether  as  owmer  or 
otherwise."^  If  one  on  whose  account  the  policy  is  made  is 
interested  in  the  ship,  but  not  in  tlie  voyage,  it  is  held  that  he 
cannot  recover  damages  for  the  loss  of  the  voyage.^^  So  the 
risk  may  be  determined  by  the  insurable  interest  being  di- 


"'  See  sec.  170.  herein. 

"*  1  Phillips  on  Insurance.  Sd  ed.,  500,  sec.  921;  American  Horse  Ins. 
Co.  V.  Patterson.  28  Ind.  17. 

"  Potter  V.  Marine  Ins.  Co.,  2  Mason  (C.  C),  47.").     See  sec.  171. 
herein. 

"  Atkins  V.  Boylston  F.  &  M.  Ins.  Co..  5  Met.  (Mass.)  4.39. 

"  Sec.  889,  herein.    See.  also,  chaps,  xxvi  and  xxxv,  herein. 

"  Seamans  v.  Lorin.c.  1  Mason  (C.  C).  127.    See,  also.  Steinbach  v. 
Rhinelander,  ?>  .Tohns.  Cas.  (N.  Y.)  269;  Marsh  v.  Robinson,  4  Esp.  98. 

'^'  Riggs  V.  Commercial  M.  Ins.  Co.,  125  N.  Y.  7;  21  Am.  St.  Rep. 
716. 

"  Pole  V.  Fitzgerald,  4  Brown  Pari.  C.  439;  affirming  Willes.  041. 
Joyce,  Vol.  II.— 96 
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vested  witliaut  the  assurer's  consent,*'^  except  in  case  of  a  life 
policy  originally  valid,^^  and  a  lack  of  interest  at  the  time  the 
policy  is  made  is  not  covered  by  an  interest  acquired  subse- 
quently.^^ 

§  1449.  Termination  by  Change  of  Risk — Breach  of 
Conditions. — If  after  the  policy  is  effected  there  is  a  ma- 
terial change  in  the  nature  of  the  risk,  or  there  be  no  material 
increase  of  the  same,  contrary  to  the  terms  of  the  contract,  the 
risk  may  be  thereby  terminated.'^"  So  also  in  case  of  a  breach 
of  "warranty;  "^^  or  if  the  conditions  of  the  policy,  as  in  case 
of  a  neglect  or  refusal  to  pay  premium  or  assessments  when 
due  as  stipulated ;  "-  or  the  policy  may  be  terminated  by  a 
prohibited  use  or  occupation  of  the  property.'^^ 

"  McDonald  v.  Administrator  of  Black,  20  Ohio,  185,  192;  Knox  v. 
Wood,  1  Camp.  543;  Reed  v.  Mutual  Safety  Ins.  Co..  3  Sand.  (N.  Y.) 
54;  Davis  v.  Home  Ins.  Co.,  24  U,  C.  Q.  B.  364;  Fogg  v.  Middlesex 
Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  337;  Pilie  v.  Merchants'  Mut.  Ins. 
Co.,  26  La.  Ann.  505;  Wilson  v.  Royal  Exch.  Assur.  Co.,  2  Camp.  623; 
Bailey  v.  .^Etna  Ins.  Co..  10  Allen  (Mass.),  286.  See,  also,  sees.  901. 
903,  herein,  and  e.  1,  herein,  as  to  alienation,  etc. 

^  Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94  U.  S.  457,  461-63.  See 
sees.  901,  903,  herein. 

"'  Seamans  v.  Loring,  1  Mason  (C.  C),  127. 

"  Murdocli  V.  Chenango  Co.  Ins.  Co.,  3  N.  Y.  210;  Allen  v.  Massa- 
soii;  Ins.  Co.,  99  Mass.  100;  Dodge  Co.  Mut.  Ins.  Co.  v.  Rogers,  12  Wis. 
337;  Kern  v.  South  St.  Louis  Mut.  Ins.  Co.,  40  Mo.  19. 

"  Glendale  Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19;  Fowler 
V.  ^tna  F.  Ins.  Co.,  6  Cow.  (N.  Y.)  673;  Kemp  v.  Good  Templars  Mut. 
B.  Assn.,  19  N.  Y.  Supp.  435;  64  Hun  (N.  Y.),  637;  Lawrence  v.  St. 
MarliS  etc.  Ins.  Co.,  43  Barb.  (N.  Y.)  479;  Ripley  v.  iEtua  Ins.  Co.,  30 
T>J.  Y.  136;  86  Am.  Dec.  362;  Coicochea  v.  Louisiana  Ins.  Co..  6  Mar- 
i.jn  N.  S.  (La.)  51;  17  Am.  Dec.  175;  Ballantyne  v.  Mutual  L.  lus.  Co. 
•(1891),  25  Ir.  L.  T.  &  L.  J.  538. 

"  See  chap,  xxix-xxxii,  herein. 

"  United  States  F.  &  M.  Ins.  Co.  v.  Kimberly.  34  Md.  224.  See. 
also,  subsequent  parts  of  this  worlj  as  to  loss,  warranties,  and  breach 
of  conditions  generally.  "Forfeitures  being  odious  to  courts  are 
Tiever  enforced  except  where  they  are  definitely  contracted  for  and 
nothingdonebythe  party  for  whose  benefit  they  are  made  to  mislead 
tlie  other  to  his  injury":  United  States  L.  Ins.  Co.  v.  Ross.  159  111. 
476.  486,  per  Wilkin,  J.  "Forfeitures  are  not  favored  in  law;  they 
nre  often  the  means  of  great  oppression  and  injustice,  and  where  ade- 
quate compensation  can  be  made,  the  law  in  many  cases,  and  equity 
In  all  cases,  discharges  the  forfeiture  upon  such  compensation  being 
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§  1450.  Policy  may  Terminate  l)y  its  Own  Limitation 
or  by  Actual  Loss  or  Death. — The  policy  may  terminate 
by  expiration  of  the  time  Limitation  therein,  as  in  case  of  a 
policy  for  a  specified  term,  or  where  it  extends  to  noon  of  a 
day  specified  or  to  a  day  named,'^*  althong'h  in  cases  of  life  con- 
tracts conditioned  for  annual  payments  on  certain  days,  the 
question  has  arisen  whether  the  contract  is  one  from  year  to 
year  or  an  entire  contract;  ''^  and  there  are  also  exceptions,  as 
where  the  last  day  of  payment  of  an  annual  premium  falls  on 
Sunday,'^'^  or  there  may  be  no  provision  for  forfeiture  in  case 
of  nonpayment  of  annual  premiums  in  life  policies  w^hen  due.'^'^ 
The  risk  may  terminate  by  a  total  loss,  or  by  a  death  actually 
occurring  within  the  terms  and  time  limit  of  the  policy."® 
But  if  an  accident  insurance  company's  liability  becomes  fixed 
at  the  time  of  the  accident,  it  is  not  released  by  the  fact  that 
the  insured  thereafter,  and  before  his  death,  ceased  to  be  a 
member  by  reason  of  nonpayment  of  assessments.'''® 

§  1451.  "Where  Attachment  of  Risk  not  Postponed  hy 
Condition  as  to  Repair  of  Vessel. — The  attachment  of  the 
risk  is  not  postponed,  as  to  perils  specified  in  the  policy  other 
than  those  of  navigation,  by  a  condition  in  tlie  policy  that 
prior  damages  be  repaired,  where  making  the  repairs  a  condi- 
tion precedent  would,  owing  to  the  shortness  of  time,  so  far 
postpone  the  attaching  of  the  policy  as  to  make  the  insurance 
substantially  valueless.®^ 

§  1452.  Attachment  of  Risk — De  Facto  and  De  Jure 
Existence  of  Corporation — Compliance  with  Statutory  Re- 
quirements as  to  Organization,  etc. — Whether  the  risk  at- 
taches prior  to  the  de  facto  existence  of  the  corjjoration,  or 

made":  Knickerbocker  L.  Ins.  Co.  v.  Norton,  96  U.  S.  234,  per  Brad- 
It^y.  .T. 

''  See  sees.  1440,  1441,  1446,  herein. 

"  See  sees.  1101,  1102,  herein. 

"  See  sec.  1129,  herein,  and  c.  30,  herein, 

'•  Section  1098,  herein. 

"  See  chaps.  Iviii-ixv,  herein,  on  the  loss,  sees.  116-21,  herein. 

■"  Burkheiser  v.  Mutual  Ace.  Assn.,  10  U.  S.  C.  C.  A.  94;  61  Fed. 
liop.  S16.    See  chapter  on  assessments  herein. 

*•  Hydo  V,  Mississippi  M.  F.  Ins.  Co.,  10  La.  543;  29  Am.  Doc.  405. 
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prior  to  compliance  "v\'itli  statutory  requirements  as  to  organ- 
ization of  die  company,  must  depend  largely  upon  the  gi'ant 
of  corporate  power  under  the  charter,  as  well  as  upon  the  fiict 
whether  corporate  powers  may  be  exercised  as  soon  as  the  char- 
ter is  accepted,  or  not  until  after  the  performance  of  certain 
requirements  or  conditions  precedent;  or  in  case  of  organiza- 
tion under  general  incorporation  laws  by  domestic  corpora- 
tions, or  the  transacting  of  business  by  a  corporation  in  a  for- 
eign state,  the  question  depends  upon  whether  the  conditions 
imposed  by  statute  as  conditions  precedent  must  be  fully  or 
only  substantially  complied  with.  In  the  case  of  domestic 
corporations,  the  question  whether  the  grantees  of  a  charter  are 
competent  to  carry  on  business  as  acorporation  must  differ  from 
those  cases  wherein  the  question  is  whether  the  corporation  of 
one  state,  which  is  already  fully  organized,  can  carry  on  busi- 
ness in  a  foreign  state.  There  is  also  a  distinction  between 
compliance  with  conditions  necessary  to  be  complied  ^\dth  to 
join  the  corporation,  and  compliance  with  conditions  precedent 
to  carrying  on  business  after  the  corporation  has  been  formed, 
or  after  it  has  accepted  its  charter.^^     Thus,  it  is  held  that 

"  For  an  exlianstive  consideration  of  the  points  and  distinctions 
bere  noted,  see  1  Morawetz  on  Private  Corporations,  2d  ed.,  sees.  2G- 
82;  2  Morawetz  on  Private  Corporations,  2d  ed.,  sees.  661-65.  As  to 
de  facto  corporations  generally,  see,  also,  the  note  to  19  Am.  Dec. 
67.  As  to  mutual  benefit  societies,  see  Independent  Ord.  Mut.  Aid 
Soc.  V.  Paine,  122  111.  625;  23  111.  App.  171  (in  this  case  the  lodge  was 
held  estopped  to  deny  that  it  was  properly  organized);  Foster  v.  Pray, 
35  Minn.  458;  29  N.  W.  Kep.  155.  The  syllabus  in  this  case  reads: 
"Articles  of  incorporation  of  a  'mutual  benefit  association.'  appar- 
ently intended  as  a  sort  of  mutual  insurance  company,  were  duly  ex- 
ecuted by  defendants  and  duly  recorded  with  the  register  of  deeds 
and  secretary  of  state.  M.  became  a  member  of  the  association,  paid 
his  dues,  and  received  a  certificate  of  membership,  and  sustained  bod- 
ily injury,  entitling  him  as  such  member  to  pecuniary  benefit,  to  re- 
cover which  this  action  is  brought  against  the  original  signers  of  the 
articles  of  association  as  individual  members.  The  association  did 
not  become  a  corporation  de  jure,  not  having  complied  with  the  stat- 
ute so  as  to  become  an  lusurance  coi-poration  de  Jure,  and  not  being 
a  'benevolent  society'  under  Gen.  Stats.  1878.  c  34.  tit.  3.  It  was  held 
that  although  not  a  corporation  de  jure,  the  association  is,  as  between 
its  members,  to  be  regarded  and  treated  as  a  corporation  de  facto, 
and  hence  this  action  against  the  defendants  as  individual  persons 
will  not  lie."    The  court  cites  Morawetz  on  Private  Corporations,  sees. 
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the  risk  will  not  attach  so  as  to  bind  the  company  for  a  loss 
occiuTing  prior  to  the  giving  of  the  final  certificate  of  the 
condition,  on  the  ground  that  the  company  has  before  that 
time  no  power  to  contract ^^  But  it  is  likewise  decided  that 
preliminary  contracts  authorized  to  be  entered  into  by  the 
company  may  become  valid  on  completion  of  its  organization.®^ 
So  it  is  also  decided  that  a  mutual  benefit  society,  by  accepting 
and  retaining  fees  of  an  applicant,  waives  all  irregularity  in 
the  organization  of  the  subordinate  lodge  and  of  the  appli- 
cant's admission  to  membership.®*  Inasmuch,  however,  as  we 
have  already  considered  the  question  of  legislation  concerning 
insurance  companies,  as  well  as  the  question  of  contracts  by 
de  facto  and  de  jure  corporations,  so  far  as  applicable  to  in- 
surance companies,  and  also  the  validity  of  contracts  entered 
into  by  insurance  companies  who  have  not  complied  with  stat- 
utory requirements  relative  to  doing  business,  we  will  refer 
the  reader  to  those  sections.®'^     The    question,  however,  has 

131,  132.  134-37;  Buffalo  &  A.  R.  Co.  v.  Gary,  26  N.  Y.  75;  followed  iu 
57,  64,  67  N.  Y.  and  95  U.  S.;  White  v.  Ross.  4  Abb.  Dee.  (N.  Y.) 
589;  Aspiuwall  v.  Saccbi,  57  N.  Y.  331;  Eatou  v.  Aspinwall,  19  N.  Y. 
119;  Sands  v.  Hill,  46  Barb.  (N.  Y.)  651;  Sanger  v.  Upton,  91  U.  S.  56; 
Chubb  V.  Upton,  95  U.  S.  665.  As  to  "irregular  and  de  facto  corpora- 
tions" in  general,  see  1  Thompson's  Commentaries  on  Corporations, 
Isl  ed.,  c.  xl,  sees.  495-528.  And  see  section  501  as  to  validity  of  cor- 
porate existence  not  litigated  collaterally;  section  502,  limitations  of 
this  doctrine;  section  503,  what  is  meant  by  existing  de  facto;  sec- 
tion 504,  rule  under  California  Civil  Code;  section  505,  rule  applied 
only  where  the  corporation  might  exist;  section  507.  validates  irregu- 
larities in  organization;  section  508.  except  where  tlie  thing  to  be  done 
is  a  condition  precedent;  section  518,  obligor  in  contract  with  corpo- 
ration estopped  to  deny  corporate  existence;  section  519,  illustrations 
of  the  rule;  section  520,  various  statements  of  this  rule;  section  521. 
corporate  existence  proved  by  showing  that  the  objecting  party  has 
dealt  with  it  as  such;  section  522,  rule  restrained  to  cases  of  de  facto 
corporations;  section  .523.  this  estoppel  is  not  raised  where  there  is 
no  law  authorizing  the  coriwration;  section  527,  party  claiming  under 
legislation  creating  a  corporation  estopped  to  deny  its  existence:  1 
Thompson's  Commentaries  on  Corporations,  Ist  ed.,  pp.  361-65,  368- 
370,  377-84,  386. 

'=  Manufacturers'  etc.  Rlut.  Ins.  Co.  v.  Gent,  13  Bradw.  (111.)  308. 

"  Section  333.  herein,  and  cases  noted. 

"  Perrine  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn.  82;  50  N.  W.  Rep. 
1022:  21  Ins.  L.  .T.  213. 

"  Sections  327-33.  herein.  For  authorities  and  a  full  consideration 
of  the  points  and  distinctions  first  noted  under  this  section,  see  1 
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been  mucli  discussed  as  to  wliether  an  intended  corporation 
not  legally  fonned  is  a  partnership,  and  tlie  stockholders  lia« 
ble  as  partners,  although  the  weight  of  authority  and  opinion 
seems  to  be  that  they  are  not.^® 

* 
§  1453.     Duration    of    Bisk  —  Expiration    of    Charter 

during  Life  of  Policy. — The  policy    and  a    premium    note, 

therefore,  are  not  void  because  they  extend  beyond  the  time 

limited  for  the  existence  of  the  insurance  company,^^  and  if 

the  company's  charter  expires  during  the  term  of  a  policy,  the 

Morawetz  on  Private  Corporations,  2d  ed.,  sees.  26-32;  2  Morawetz  on 
Private  Corporations,  2d  ed.,  sees.  G61-65.  As  to  powers  of  insurance 
ooi-porations  generally,  see  5  Thompson's  Commentaries  on  Corpora- 
tions. 1st  ed.,  c.  cxxix,  sees.  5849-Gl;  and  section  5860,  what  policies 
maj-  and  may  not  be  issued;  sec.  5861,  validity  of  policies  issued  by 
foreign  insurance  companies;  5  Thompson's  Commentaries  on  Corpo- 
rations, 1st  ed.,  pp.  4533,  453-4.  And  see,  also,  as  to  state  laws,  etc., 
G  Thompson's  Commentaries  on  Corporations,  1st  ed.,  sees.  7936-41, 
7950,  7956,  et  seq. 

*»  Parsons  on  Partnership,  4th  ed.,  sec.  57;  2  Morawetz  on  Private 
Corporations,  2d  ed.,  sec.  748.  But  see  Holbrooli  v.  St,  Paul  F.  etc. 
Co..  25  Minn.  229. 

"  Huntley  v.  Merrill.  32  Barb.  (N.  Y.)  626.  This  case  is  noted 
in  5  Thompson's  Commentaries  on  Corporations,  1st  ed.,  sec.  5860. 
p.  4533,  and  he  says:  "The  propriety  of  this  conclusion  would 
seem  to  appear  from  the  consideration  that  in  case  the  legisla- 
ture should  renew  the  charter,  or  in  case  the  incorporators  should 
unoer  an  enabling  act  become  reincorporated,  the  obligation  would 
continue  in  the  renewed  corporation":  adding  in  a  uote:  "Such  was 
the  reasoning  of  Marvin,  J.,"  in  Huntley  v.  Beecher,  30  Barb.  (N.  Y.) 
.^80.  The  same  writer,  in  section  6651,  page  5254,  says:  "If  the  char- 
ter or  governing  statute  of  the  corporation  fixes  a  definite  period  of 
time  at  which  the  corporate  life  shall  expire,  when  that  period  is 
roaclied  the  corporation  is  ipso  facto  dissolved Whatever  rem- 
edies thereafter  [after  termination  of  corporate  existence]  exist,  in 
respect  to  its  assets,  for  the  purpose  of  calling  them  in  and  of  dis- 
tributing them  among  those  entitled  thereto,  must  be  supplied  eitlior 
by  the  statute  law  or  by  the  remedial  principles  of  equity":  See.  also. 
5  Thompson's  Commentaries  on  Corporations,  1st  ed.,  sees.  6720,  6721, 
pp.  5305-7;  and  Id.,  sec.  6730,  p.  5315,  where  it  is  said:  "The  doctrine 
of  the  common  law  stated  in  the  preceding  sections,  that  the  debts  of 
corporations  and  the  remedies  furnished  by  that  law  for  the  collcc- 
lion  of  the  same  die  and  abate  with  the  corporation,  has  been  gener- 
ally repudiated  by  the  American  courts  as  odious  to  justice."  See 
5  Thompson's  Commentaries  on  Corporations,  1st  ed.,  sec.  6743,  as  to 
effect  upon  executory  contracts. 
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policy  is  nevertheless  valid  for  the  term  during  which  the  char- 
ter actually  exists.^^ 

§  1454.  Attachment  and  Determination  of  Risk — In- 
solvency— Dissolution. — It  is  held  that  the  fact  of  insol- 
vency of  the  company  does  not  of  itself  make  the  policy  void.^* 
But  the  appointment  of  a  receiver  operates  as  a  cancellation  of 
the  policy,  and  the  contract  of  insurance  is  terminated,  as  to 
liability  for  future  losses,  by  the  insolvency  and  dissolution  of 
the  company,  or  after  injunction  or  sequestration.  There  is, 
in  such  case,  a  damage  to  the  policy  holder  to  the  value  of 
the  policy  at  the  time  of  dissolution;  ^^  or  in  case  of  death  un- 
der life  contracts  after  insolvency,  but  before  presentment  of 
proofs,  to  the  full  value  of  the  policy,^^  although  it  is  held  in 
a  fire  insurance  case  that  the  rights  of  the  policy-holder  are 
fixed  from  the  date  of  a  voluntary  asslgnment.^^  If,  under 
the  general  statutes  of  Minnesota,^^  a  mutual  endowment  as- 
sociation, the  policies  of  which  are  to  be  paid-  from  a  fund 
raised  by  assessments,  is  dissolved,  immatured  policies  cease 
to  mature  from  that  date,  and  the  holders  of  such  policies  can 
only  share  as  members  of  the  association  in  its  assets  after  its 

••  TTuntloy  v.  Beeeher,  30  Barb.  (N.  T.)  580.  Mr.  Morawetz  says  a 
corporation  ruay  exist  de  facto  and  not  de  jure  after  its  francliise  has 
expired  or  has  been  extinguished,  or  it  may  be  dissolved  de  facto  be- 
fore its  legal  right  has  expired  and  before  it  is  dissolved  de  jure, 
find  where  the  period  of  existence  of  a  corporation  is  definitely  fixed 
by  charter,  the  corporation  will  cease  to  exist  de  facto  and  de  jure 
upon  the  expiration  of  the  time:  2  Morawetz  on  Private  Corpora- 
tions, 2d  ed.,  sees.  1002,  1003. 

"  Ewing  V.  Coffmnn,  12  Lea  (Tenn.).  79. 

••  Reliance  Lumber  Co.  v.  Brown,  4  Ind.  App.  02;  30  N.  W.  TXop. 
625;  Coniiiionwealth  v.  Massachusetts  Ins.  Co.,  119  Mass.  51;  Mullm-'s 
App(  al,  35  Pa.  St.  481;  Commonwealth  v.  Massachusetts  Mut.  Ins.  Co,^ 

112  Mass.  116;  Mayer  v.  Attorney  General,  23  Alb.  L.  J.  OS;  Dean's 
Appeal,  98  Pa.  St.  101.  In  the  same  rule  as  to  benefit  societies,  see 
Stanum  v.  Northwestern  Mut.  B.  Assn.,  G5  Mich,  317;  32  N.  W.  Pop, 
710.     See  further  as  to  insolvency,  Chicago  L.  Ins.  Co.  v.  Medics, 

113  U.  S.  574;  liinn  v.  Ator  F.  Ins.  Co.,  59  N.  Y.  143.  See  sees,  1272, 
1273,  herein, 

"  People  V,  Security  L.  Ins.  Co.,  78  N.  Y,  114. 
"  Miller's  Appeal,  35  Pa.  St,  481, 
•'  Gen,  Stats,  1878,  c,  34,  sec.  415. 
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liabilities  are  discharged.^*  The  questions,  however,  of  the 
rights  of  the  policy  holders  in  such  cases  will  be  considered 
hereafter. 

§  1455.  Dissolution — Reserve  Fund. — In  a  case  which 
arose  in  ISTew  York  assessments  were  to  be  applied  to  create  a 
"reserve  fund"  and  a  "mortuary  and  benefit  fund."  The 
"mortuary  and  benefit"  fund  was  for  the  payment  of  death 
claims,  but  under  the  by-laws  of  the  association  the  "reserve" 
fund  was  to  be  for  the  exclusive  use  and  benefit  of  the  mem- 
bers of  the  association,  with  the  exception  that  such  fund  might 
be  used  in  the  payment  of  death  claims,  w^hen  such  claims 
-were  in  excess  of  the  experience  table  of  mortality.  The  by- 
laws also  provided  that  this  reserve  fund  should,  when  it 
reached  a  certain  sum,  be  divided  among  the  members,  or  ap- 
plied to  death  claims,  "as  may  be  determined  by  a  vote  of  the 
members."  Upon  a  dissolution  of  the  company  it  was  held 
that  the  reserve  fund  was  to  be  distributed  exclusively  among 
holders  of  certificates  in  force,  and  that  death  claimants  had 
no  right  to  any  share  therein.^^ 

§  1456.  Termination  of  Contract  l>y  Expulsion  of 
Member  of  Mutual  Benefit  Society. — The  right  to  future 
benefits  of  a  member  of  a  mutual  benefit  society  or  organiza- 
tion doing  what  is  substantially  an  insurance  business  may  be 
terminated  by  his  legal  expulsion  for  a  sufficient  cause,  as  in 
case  of  his  expulsion  from  a  local  and  subordinate  order  of  a 
society  conducted  on  the  lodge  system  and  doing  an  insurance 
business.^''     But  it  is  otherwise  where  the  expulsion  is  illegal, 

'*  Gray  v.  Merriman  (Minn.  1894),  57  N.  W.  Rep.  4G3;  23  Ins.  L. 
J.  765. 

•*  People  V.  Life  Union.  65  N.  Y.  St  Rep.  867  (no  opinion);  relyin? 
on  Matter  of  Equitable  Reserve  Fund  L.  Assn.,  131  N.  Y.  3.54.  This 
last  case  distinguishes  People  v.  Security  L.  Tns.  &  Ann.  Co.,  78  N. 
Y.  115.  See,  also,  People  v.  Life  and  Reserve  Assn.,  92  Hun  (N.  Y.). 
592. 

"^  Pfeiffer  v.  Weisshaupt,  13  Daly  (N.  Y.).  151;  Society  v.  Meyer. 
52  Pa.  St.  125;  Woolsey  v.  Indianapolis  Ord.  O.  F.  etc.,  61  Iowa, 
492. 
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and  no  suiRcient  cause  exists  therefore,^^  or  if  the  member's 
right  to  benefits  has  accrued  prior  to  his  expulsion.^^ 

§  14:57.  Termination  by  Withdrawal  ot  Member  of 
Mutual  Benefit  Society. — Iii  mutual  benefit  societies  or  or- 
ganizations doing  an  insurance  business,  if  the  contract  pro- 
vides for  liability  of  the  member  until  notice  of  withdrawal,^* 
it  would  necessarily  follow  that  the  contract  Avould  be  termi- 
nated by  withdrawal  from  membership.^ °°  If  the  statute 
pro\ndes  that  a  member  of  a  mutual  company  may  withdraw 
by  giving  notice  in  writing  and  paying  all  his  dues  and  his  pro- 
portionate share  of  the  losses  up  to  the  date  of  his  mthdrawal, 
the  levying  of  an  assessment  by  the  directors  and  the  surrender 
of  the  premium  note  will  not  relieve  a  member  from  further  lia- 
bility where  the  assessment  is  insufficient  to  meet  all  claims.^^^ 
AVhere  the  constitution  of  a  society  provides  that  a  member 
in  good  standing  may  sever  his  connection  with  the  society  by 
making  proper  application,  the  payment  of  all  dues,  and  the 

""  Mulroy  v.  Supreme  Lodge  Knights  of  Honor,  28  Mo.  App.  463. 

••  Bacbinan  v.  Arbeiter-Bund,  04  How.  Pr.  (N.  Y.)  442, 

•»  So  provided  in  Baker  v.  New  Yorli  Mut.  B.  Assn.,  27  N.  Y. 
Week.  Dig.  91. 

'»«  See  Borgraefe  v.  Knights  of  Honor.  26  Mo.  App.  218;  22  Mo. 
App.  127;  Union  Mut.  F.  Ins.  Co.  v.  Spaulding,  61  Mich.  77.  In  this 
case  the  court  said:  "The  charter  of  this  company  provides  that 
any  member  may  withdraw,  on  application  to  the  secretary,  by  sur- 
rendering his  policy  'and  paying  to  the  secretary  his  proportion  of 
all  assessments  to  which  this  company  is  liable  at  the  time  of  with- 
drawal.' The  by-laws  contain  the  same  provision  in  slightly  differ- 
ent words.  'By  paying  his  proportion  of  all  assessments,  if  any,  at 
the  time  of  his  withdrawal.'  There  can  be  no  doubt  on  the  find- 
ings that  defendant  did  pay  in  full  all  that  was  his  proportion  of 
any  existing  losses  of  the  company,  as  well  as  of  any  assessment 
levied.  Whatever  losses  subsequently  arose  from  failure  to  collect 
or  from  any  other  cause  were  not  existing  losses The  pur- 
pose of  a  surrender  is  undoubtedly  to  cut  off  all  future  relations 
between  the  parties.  This  subject  was  within  the  contemplation  of 
everyone  when  the  charter  was  drawn  and  when  defendant  be- 
came insured.  It  is  a  customary  and  reasonalde  arrangement. 
There  would  be  no  object  in  providing  for  a  surrender  which  would 
continue  to  be  of  no  avail  so  long  as  any  default  might  exist  on  the 
part  of  any  other  member." 

""  Seamans  v.  Millors'  :Mut.  Ins.  Co..  00  Wis.  400;  0.3  N.  W.  Rep. 
1059,  under  Sanb.  &  B.  Annot.  Stats.  Wis.,  sec.  1941  f. 
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surrender  of  his  certifiisate  and  of  all  the  rights  and  privileges 
of  a  member,  it  is  held  that  the  mere  fact  that  he  ceases  to  pay 
assessments  will  not  of  itself  terminate  his  connection  with  the 
society,  where  he  takes  no  other  of  the  prescribed  means  of 
accomplishing  that  end.^*'^ 

§  1458.  Reinstatement  by  Waiver  not  by  New  Con- 
tract.— A  reinstatement  of  a  member  of  a  beneficiary 
association  may  be  by  way  of  waiver  of  a  forfeiture,  as  distin- 
guished from  a  new  contract,  as  where  the  original  certificate 
provides  that  a  defaulting  member  may  again  renew  his  con- 
nection by  a  new  contract  made  in  the  same  manner  as  the 
fii-st,  or  that  he  may  be  reinstated  for  valid  reasons  to  the  offi- 
cers of  the  association;  as  in  case  of  a  failure  to  receive  notice 
of  an  assessment,  by  paying  arrearages,  and  it  appears  that  the 
member  did  not  surrender  the  original  certificate,  nor  request 
a  new  one,  and  the  applications  of  the  member  to  the  associa- 
tion are  more  consistent  with  the  theory  that  a  reinstatement, 
under  the  existing  certificate  is  sought  rather  than  a  new  and 
independent  contract.^^* 

§   1459.     Renewal  of  Policy — Amount  Must  be  Fixed. 

In  case  of  an  oral  agreement  for  renewal,  the  agreement  must 
fix  the  amount  of  the  contract.  Thus  if  in  an  oral  agreement 
between  the  insurer's  and  applicant's  agent  as  to  the  renewal 
of  a  policy  of  fire  insurance  the  amount  of  the  policy  to  be 
taken  is  not  fixed,  the  contract  is  not  complete.^*** 

§  1460.  Presumption  that  Renewal  Policy  is  Like 
Original. — If  an  agreement  to  renew  a  policy  is  made  and 
no  departure  from  the  terms  of  the  original  contract  is  sug- 
gested or  agreed  upon,  it  will  be  presumed  that  the  policy  to 
be  issued  is  to  be  upon  the  same  terms  and  conditions  as  the 

»"  In  re  Canadian  Relief  Soc.  (Patterson's  Case)  (Out.  H.  C.  J.  Ch. 
Div.>,  15  Can,  L.  T.  216. 

"'  Clarke  v.  Schwai-zenberg,  164  Mass.  347. 

^'>*  Sater  v.  Henry  Co.  Farmers'  M.  F.  Ins.  Co.  (Iowa,  1895),  61  N. 
W.  Rep.  209;  24  Ins,  L.  J,  220, 
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existing  policy.^ ^^  So  if  one  contracts  for  a  renewal  policy, 
and  is  assured  by  the  agent  that  it  will  be  like  the  original  one, 
and  the  policy  is  afterward  delivered,  he  has  a  right  to  presume 
that  all  its  termE  and  conditions  are  essentially  the  same  a3 
those  in  the  first  contract,  and  he  is  not  bound  by  a  warranty 
clause  in  the  renewal  contract  which  is  not  in  the  first  policy.^*^® 

§  1461.  Misrepresentations  and  Warranties  in  Ap- 
plication for  Revival. — A  policy  may  be  avoided  for  repre- 
sentations in  an  application  for  revival  of  a  lapsed  policy,  where 
such  representations  are  false,  and  are  incorporated  into  the 
renewed  policy  as  warranties  conditioned  that  they  are  true, 
otherwise  that  the  policy  shall  be  void.^°^  If  a  suspended 
member  of  a  mutual  benefit  society  is  reinstated  by  the  com- 
pany, with  full  knowledge  on  its  part  of  the  falsity  of  the  an- 
swers in  the  application,  it  waives  the  benefit  of  a  condition 
of  forfeiture  in  the  application.^ °^ 

§  1462.  Immaterial  Oral  Representation  not  Induc- 
ing Risk — Renewal  Valid. — An  oral  statement,  not  referred 
to  in  the  policy,  which  is  a  mere  representation  and  immate- 
rial, and  which  does  not  induce  the  risk,  does  not  invalidate  a 
renewal.  This  was  so  held  where  a  policy  was  issued  on  the 
life  of  a  husband  for  the  benefit  of  his  wife,  and  a  renewal  was 
procured  from  year  to  year  by  payment  of  an  annual  pre- 
mium. The  last  renewal  was  obtained  during  the  absence  of 
the  husband,  the  wife  telling  the  agent  of  the  company,  in 
response  to  inquiries  about  her  husband,  that  she  had  received 
a  letter  from  him,  and  that  he  was  in  his  usual  health. ^*^^ 

§  1463.  Where  Renewal  is  on  Same  Terms  and  Con- 
ditions as  Old  Contract. — It  is  the  office  of  a  renewal  receipt 
in  life  insurance  to  avoid  forfeiture  for  nonpayment  of  pre- 

"'  Commercial  F.  Ins.  Co.  v.  Norris  (Ala.  1895),  18  S.  Rep.  34. 
"'  Burson  v.  Fire  Assn.,  1.3G  Pa.  St.  267;  20  Am.  St.  Rep.  919. 
"'  See  Metropolitan  L.  Ins.  Co.  v.  McTague,  49  N.  J.  L.  587;  17 
Cent.  L.  J.  402. 
"'  Hoffman  v.  American  Legion  of  Honor,  35  Fed.  Rep.  252. 
"»  Mutual  B.  L.  Ins.  Co.  v.  Robertson,  59  111.  123;  14  Am.  Rep.  8. 
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mium,  as  required  by  the  terms  of  the  policy,^^**  and  a  renewal 
receipt  is  not  an  independent  contract  extending  the  insur- 
ance, but  operates  only  as  a  continuance  of  the  old  one.^^^  So 
a  renewal  of  a  policy  of  fire  insurance  is,  in  effect,  a  new  con- 
tract, and,  unless  otherwise  expressed,  is  on  the  same  terms 
and  conditions  as  the  original  policy.^ ^^  But  although  it 
amounts  to  a  new  contract,  it  in  no  way  changes  the  terms 
and  conditions  of  the  original  policy,  except  to  continue  it  in 
force,  and  the  provisions  of  the  policy  as  originally  issued  con- 
trol the  rights  of  the  parties,  except  as  the  same  ai'e  affected 
by  any  waiver  that  may  have  arisen  in  the  meantime.^ ^^  But, 
as  is  stated  in  a  Maryland  case,^^*  if  the  original  policy  con- 
tains no  provision  for  extension  from  year  to  year,  or  for  its 
continuance,  the  original  contract  is  not  continued  by  the  pay- 
ment of  a  premium,  but  there  is  a  new  contract.^^^  The  rule 
is  not  changed  because  the  premium  for  the  new  term  is  paid 
by  one  to  whom  the  policy  and  the  interest  assured  has  been 
assigned  during  the  life  of  the  original  policy,  and  to  whom 
the  renewal  receipt  is  given,  for  parties  to  the  original  con- 
tract are  not  thereby  changed,  nor  is  there  any  substitution  of 
parties,  and  the  renewal  is  only  valid  and  binding,  as  to  rights 
and  obligations,  by  reference  to  the  original  contract.^  ^^ 

§  1464.  Renewal — Cases. — A  notice  that  the  insured 
premises  had  become  vacant,  required  and  given  under  the 
original  policy,  should  be  given  again  under  the  renewed  pol- 

"»  Northwestern  Miit.  L.  Ins  Co.  v.  Amerman,  119  111.  329;  10  N. 
E.  Eep.  225. 

"^  Mutual  B.  Life  Ins.  Co.  v.  Robertson,  59  111.  123;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Amerman.  119  111.  329;  10  N.  E.  Rep.  225;  Peoria 
etc.  Ins.  Co.  V.  Hewey.  34  111.  47;  Garner  v.  Germania  etc.  Co.,  110 
N.  Y.  266;  18  N.  E.  Rep.  130;  Mutual  Ins.  Co.  v.  Deale,  18  Md.  20. 
See  Franklin  Ins.  Co.  v.  Massey,  33  Pa.  St.  221. 

^  Hartford  F.  Ins.  Co.  v.  Walsh,  54  111.  164;  5  Am.  Rep.  115; 
Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  445;  Lockwood  v.  Middle- 
sex M.  Assur.  Co.,  47  Conn.  553. 

1"  Aurora  Fire  etc.  Ins,  Co.  v.  Kranioh,  36  Mich.  289. 

"*  Firemen's  Ins.  Co.  v.  Floss,  67  Md.  403;  24  Cent.  L.  J.  553. 

"">  See  Peoria  etc.  Ins.  Co,  v.  Hewey,  34  111.  47. 

»"  New  England  etc.  Ins.  Co.  v.  Wetmore,  32  111.  221.  See  Farm- 
ers' Ins,  Co,  V.  Floss,  67  Md,  403;  24  Cent.  L.  J,  558. 
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icy,  the  same  state  of  vacancy  continuing.^ ^'^  So  if  nothing  is 
said  as  to  the  time  the  renewal  policy  is  to  run,  and  the  same 
premium  is  paid,  the  renewal  will  he  for  the  same  period  of 
time  as  that  in  the  original  policy,  as  where  the  tenn  named 
therein  was  one  year,"*  But  where  a  policy  having  expired 
June  10,  1878,  a  renewal,  dated  June  19th,  by  its  terms  con- 
tinued the  policy  in  force  for  a  year  from  June  10th,  a  loss 
from  a  fire  occurring  June  16,  1879,  cannot  be  deemed  with- 
in tlie  policy."'*  In  another  case  there  was  an  insurance  of 
two  thousand  five  hundred  dollai-s,  eighteen  hundred  dollars 
on  a  mill  and  seven  hundred  dollars  on  the  machinery,  which 
was  renewed  for  several  years,  the  renewals  expressing  the 
same  distribution  of  the  risk,  and  Avas  then  renewed  by  a  re- 
ceipt, expressing  merely  that  tlie  policy  was  continued  in 
force  for  another  year,  and  it  was  held  that  the  risk  was  gen- 
eral, of  two  thouspd  five  hundred  dollars,  on  the  whole  prem- 
ises.^ ^^  A  renewal  or  renewals  of  the  policy  will  be  deemed 
to  carry  the  same  waiver  of  the  condition  as  the  original  pol- 
icy.^ ^^  If  the  assured  is  informed  and  understands  tlu'ough 
the  insurer's  agent  that  the  renewal  is  to  be  in  exactly  the  same 
tenns  as  the  old  policy,  and  there  are  warranties  and  condi- 
tions inserted  therein  which  were  not  in  the  original,  the  as- 
sured will  not  be  bound;  ^^^  and  if  warranties  are  inserted  in 
the  renewalto  which  the  insured's  attention  has  not  been 
called,  and  of  which  he  has  no  knowledge,  and  which  differ 
from  the  original  policy,  this  affords  a  ground  for  reformation 
of  the  policy  as  to  such  stipulations.^ ^^  It  is  presumed  that 
the  insurer  under  a  renewal  intends  to  effect  a  valid  con-, 
tract.124 

*"  Hartford  F.  Ins.  Co.  v.  Walsli,  54  111.  164;  5  Am.  Rep.  115. 
'"  Scott  V.  Home  Ins.  Co.,  53  "Wis.  238. 

"»  Fnchs  V.  Germantown  Farmers'  Mut.  Ins.  Co.,  GO  Wis.  286. 
ISO  pi-jo-gs  V.  Albany  Ins.  Co.,  10  Barb.  (N.  Y.)  440. 
"•  Krnser  v.  Western  F.  &  M.  Ins.  Co.,  72  Cal.  91;  1  Rail.  &  Corp. 
L.  J.  242. 
1=2  Burson  v.  Fire  Assn.,  13G  Pa.  St.  207;  20  xVtl.  Rop.  401;  20  Week. 

Not.  Cas.  408. 
«'  Thomason  v.  Capitol  Ins.  Co.,  {lo^xn,  1895).  01  N.  W.  Rep.  813. 
'^  Ludwig  V.  Jersey  City  Ins.  Co..  48  N.  Y.  379. 
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§    14:65.     New  Policy  may  he  Only  a  Renewal. — The  fact 

that  a  new  policy  is  issued  does  not  of  itself  make  it  a  new  con- 
tract, but  it  may  be  merely  a  renewal;  as  in  the  case  where  a 
creditor  assignee  for  security  of  a  policy  on  a  husband's  life 
in  favor  of  his  wife,  believing  the  assignment  void,  permits  its 
forfeiture,  and  obtains  upon  the  original  application,  and 
without  a  new  medical  examination,  a  new  policy  to  him  as 
creditor,  similar  in  all  respects  to  th.e  old  one,  except  as  to  the 
time  of  payment  of  premiums,  such  policy  will  be  deemed  a 
renewal  of  the  original  one,  and  subject  to  the  same  trust  in 
favor  of  the  mfe.^^''  But  it  is  held  in  the  federal  court  that 
the  courts  ^^'ill  not  regard  a  second  policy  as  tlie  mere  contin- 
uation of  the  first,  even  though  by  collusion  with  the  com- 
pany the  original  policy  is  suffered  to  lapse,  and  another  policy 
is  issued  naming  a  new  beneficiary,-^^® 

§   1466.      Renewal  or  Revival  may  be  Conditional. — A 

renewal  or  revival  of  a  policy  may  be  conditional;  as  where 
renewal  is  made  upon  condition  that  tbe  original  policy  contin- 
ues in  force,  and  that  there  has  been  no  change  in  risk  since 
first  insured  "not  noticed  on  the  books  of  this  company,  other- 
wise this  renewal  is  not  binding."  In  a  case  of  this  character 
under  a  fire  risk  issued  to  the  owner  of  the  building  covered 
by  the  policy  it  appeared  that  a  portion  of  the  property  was 
sold  to  one  who  became  insured's  partner,  and  a  renewal  re- 
ceipt was  issued  reciting  the  receipt  of  the  premium  from  the 
partnership,  and  it  was  held  tliat  the  insurers  intended  to  con- 
tinue the  insurance  on  the  property,  and  on  the  terms  and 
conditions  expressed  in  the  policy,  but  to  the  parties  who  paid 
the  premium.^^''^     In  determining  the  fact  of  conditional  re- 

»  Barry  v.  Brune,  71  N.  Y.  261;  8  Hun  (N.  Y.),  395.  In  this  case 
the  assignment  was  made  under  the  husband's  coercion  and  influ- 
ence. 

"«  Union  Mut.  L.  Ins.  Co.  v.  Stevens.  19  Fed.  Rep.  671.  But  see 
Whitehead  v.  New  Yorlj  L.  Ins.  Co.,  102  N.  Y.  143;  Chaplin  v.  Fel- 
lowes,  36  Conn.  132;  Connecticut  Mut.  L.  lus.  Co.  v.  Westervelt,  52 
Conn.  586;  Timayenis  v.  Union  Mut.  L.  Ins.  Co..  21  Fed.  Rep.  223; 
22  Blatchf.  (C.  C.)  405;  Whitridge  v.  Barry,  42  Md.  140. 

'"  Lancey  v.  Pha?nix  etc.  Ins.  Co.,  56  Me.  .562.  But  see  as  to  new 
partner,  Vicary  v.  Moore,  2  Watts  (Pa.),  451;  Firemen's  Ins.  Co.  v. 
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newal,  the  jury  may  consider  all  the  surrounding  circum- 
stances and  everything  tending  to  throw  light  upon  the  real 
intention  of  the  parties.^ ^^  If  the  insurer  receives  an  over- 
due premium,  but  infoi*ms  assured  that  the  rules  require  a 
certilieate  of  good  health,  and  requests  him  to  send  his  own 
certificate,  it  is  held  that  this  warrants  a  jury  in  finding  that 
assured  was  justified  in  believing  that  there  had  been  an  abso- 
lute, and  not  a  conditional,  renewal,  even  though  a  certificate 
of  good  health  was  requested.^^^  If  the  revival  of  a  policy 
by  the  indorsement  of  consent  is  at  tlie  option  of  assured,  the 
policy  is  not  revived  by  an  offer  to  indorse  consent  upon  con- 
ditions not  complied  with  by  assured.^^° 

§  1467.  Agrreement  or  Waiver  Necessary  to  Renewal 
or  Revival  after  Forfeiture. — If  the  policy  has  become 
forfeited  or  void  for  any  cause,  it  cannot  be  renewed  or  revived 
except  there  is  a  waiver  or  estoppel  arising  from  the  acts  or 
statements  of  the  company  or  its  authorized  agent,  or  unless 
there  is  an  express  agreement  to  revive.  Although  it  is  stip- 
ulated that  there  can  be  no  revival  of  a  forfeited  policy  by 
the  issue  of  a  renewal  receipt,  or  in  any  other  way  except  by 
special  contract,  an  authorized  agent  of  tlie  insurer  can  waive 
this  as  well  as  any  other  condition,  and  the  insurer,  after  the 
issue  of  a  renewal  receipt  and  the  receipt  of  the  premium,  is 
estopped  to  deny  the  contract.^^^  So  the  parties  may  agree  to 
revive  a  lapsed  contract  upon  new  terms  and  conditions,  or 
upon  its  original  terms  and  conditions,  with  such  additional 
terms  as  they  may  choose  to  incorporate.     Thus,  if  a  life  pol- 

Floss,  67  Md.  403;  24  Cent  L.  J.  558;  Lehigh  Coal  Co.  v.  Harlan,  27 

Pa.  St.  429. 

'=«  Rockwell  V.  Mutual  etc.  Ins.  Co.  (1870),  27  Wis.  372. 

«»  Rockwell  V.  Mutual  etc.  Ins.  Co.,  27  Wis.  372. 

*•*  So  held  in  Supple  v.  Iowa  State  Ins.  Co.,  58  Iowa,  29  (one  Judge 
dissenting). 

'"  Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  SUl.  As  to  revival  by  pay- 
ment of  premiums,  see  Lantz  v.  Vermont  L.  Ins.  Co.,  139  Pa.  St. 
64G;  23  Am.  St.  Rep.  202.  That  express  agreement  is  necessary, 
see  Diehl  v.  Adams  Co.  etc,  Ins.  Co.,  58  Pa.  St,  443;  98  Am.  Dee. 
302.  See  chapter  on  agency,  where  the  question  of  the  right  of  an 
agent  to  waive  contrary  to  express  conditions  of  policy  Is  fully  dis- 
cussed. 
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icy  is  forfeited  by  the  nonpayment  of  premium  when  due,  and 
an  application  is  made  representing  certain  facts  and  warrant- 
ing their  truth  and  the  truth  of  those  in  the  original  applica- 
tion, upon  the  insurer's  assent  thereto,  the  pre-existing  con- 
tract becomes  reinstated  upon  all  its  original  terms,  and  there 
is  incorporated  into  it  tlie  additional  terms  expressed  in  the 
revival  application,  and  the  representations  contained  in  said 
application  become  part  of  the  completed  contract,  and  their 
truth  is  warranted. ^^^  If  an  agent  authorized  to  make  insur- 
ance contracts  represents  to  insured  that  his  policy  is  renewed, 
and  accepts  and  appropriates  money  paid  over  under  such  be- 
lief, the  company  is  estopped  to  deny  the  renewal  or  exten- 
sion.^ ^^ 

§  1468.  Agreement  to  Renew  not  within  Statute  of 
Frauds. — An  agreement  that  a  policy  shall  be  renewed  by 
certificates  of  renewal  from  year  to  year,  either  party  being  at 
liberty  to  give  notice  at  any  time  that  the  arrangement  shall 
not  be  continued,  is  not  within  the  statute  of  frauds.-^^* 

§   1469.      Renewal  Need  not  be  Under  Seal. — A  renewal 

of  a  policy  of  insurance  need  not  be  under  seal,  and  this  is  so 
held  although  the  policy  is  so;  ^^^  and  an  action  of  covenant 
will  lie  on  a  sealed  policy  of  insurance,  renewed  by  a  parol 
receipt,  where  the  policy  provides  for  the  continuance  of  it- 
self by  its  own  terms,  on  the  payment  of  the  premium  and 
taking  a  receipt  therefor.^^® 

§  1470.  Ag-ent's  Agreement  to  Renew — Delivering-  Re- 
newal  Receipt. — The  insurer  may  be  bound  by  an  agreement 

»=  Metropolitan  L.  Ins.  Co.  v.  McTague,  49  N.  J.  L.  587;  17  Cent. 
L.  .T.  402. 

^"  International  Trust  Co.  v.  Norwich  U.  F.  Ins.  Soc,  71  Fed. 
Rep.  81.     See  chapters  on  agency,  herein. 

"<  Commercial  F.  Ins.  Co.  v.  Norris  (Ala.  1895),  18  S.  Rep.  34; 
Trustees  of  First  Baptist  Church  v.  Broolilyn  F.  Ins.  Co.,  19  N.  Y. 
305. 

"'  Loclvwood  r.  Middlesex  M.  Assur.  Co.,  47  Conn.  5.53;  Ludwig  v. 
Jersey  City  Ins.  Co.,  48  N.  Y.  379. 

136  Herron  v.  Peoria  Marine  etc.  Ins.  Co.,  28  111.  235;  81  Am.  Dec. 
272. 
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of  renewal  made  with  its  authorized  ageut,  even  tliough  the  re- 
newal receipt  or  policy  is  not  delivered  to  the  insured,  but  to 
the  agent,  and  is  retained  by  him,  it  appearing  so  to  have  been 
done  at  the  insured's  request.  Thus,  where  before  the  date 
of  expiration  of  certain  policies  plaintiffs  informed  their  agents 
that  they  wished  these  policies  renewed,  and  they  in  turn  noti- 
fied agents  of  the  insurers  to  hold  said  policies  as  they  would 
be  renewed,  and  the  agents  of  the  insurers  agTced  to  this  prop- 
osition, and  also  agreed  after  the  policies  had  expired  to  hold 
them  until  the  plaintiffs  had  been  seen  regarding  the  form, 
and,  though  the  plaintiffs  and  their  agents  lived  near  each 
other,  nothing  was  done  for  several  days,  it  was  held  tliat  the 
I^laintiffs  might  recover.^  ^'^  So  in  a  federal  case  the  agent 
of  the  company,  upon  request  of  assured,  filled  out  and  coun- 
tersigned a  renewal  receipt,  the  prior  renewal  not  having  ex- 
pired, and  having,  at  assured's  request,  retained  the  same,  it 
was  held  that  there  was  a  sufficient  delivery  of  the  renewal 
receipt  to  continue  the  policy  in  force.^^^ 

§  1471.  Rigrht  to  Reinstatement  may  Pass  to  Bene- 
ficiary. — The  right  of  insured  to  be  reinstated  does  not 
die  with  him,  but  passes  to  his  beneficiary.^ ^^  But  if  a  mem- 
ber neglects  during  his  lifetime  to  conform  to  the  terms  of 
the  certificate  and  requirements  of  the  order  relating  to  rein- 
statement, his  restoration  to  memberehip  cannot  be  effected 
after  his  death,  by  payment  of  the  sum  due  from  him  to  the 
company  at  the  time  of  his  death,  though  the  period  within 
which,  if  alive,  he  could  have  secured  his  reinstatement  has 
not  yet  expired.^ '*^ 

§  1472.  Reinstatement  of  Member. — The  right  of  a  mem- 
ber to  be  reinstated  depends  largely  upon  the  laws  of  the  so- 

'"  Baker  v.  Westchester  F.  Ins.  Co.  (Mass.  1S95),  38  N.  E,  Rop. 
1124. 

"'  Tennant  v.  Travelers'  Ins.  Co.,  31  Fed.  Rep.  322. 

"'  So  held  in  Dennis  v.  Massachusetts  B.  Assn..  120  N.  Y.  49(i:  17 
Am.  St,  Rep.  GGO.  See  Van  Honten  v.  Pine,  38  N.  J.  Eq.  72;  Connel- 
ly V.  Masonic  etc.  Assn.,  58  Conn.  .552. 

'^^  Modern  Woodmen  of  America  v.  Jameson.  48  Kan.  718:  81  Pae. 
Rep.   733;  29  Tac.    Rep.  4.33.     As   to  reinstatement   by   payment  of 
premium  after  death,  see  note  to  14  L.  R.  Annot.  283 
Joyce,  Vol.  II.— 97. 
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ciety,  or  ratlier  upon  liis  contract  made  with  it,  and  it  may  be 
stated  generally  that  courts  will  compel  a  reinstatement  where 
the  member  fully  complies  with  all  the  requirements  of  tlie 
contract  or  laws  of  the  society;  for  the  society  may  not,  for 
arbiti-ary  reasons,  refuse  to  permit  the  assured  or  his  bene- 
ficiary to  receive  the  benefits  of  a  contract,  which  has  been 
fully  complied  with  in  all  its  legal  requirements  as  to  rein- 
statement. But,  on  the  other  side,  the  assured  is,  'as  a  rule, 
obligated  to  comply  Avith  the  legal  requirements  of  his  con- 
tract with  the  society.  These  general  principles  are  fully  sus- 
tained by  tlie  authorities.^*^  So  tlie  mere  record  of  a  sen- 
tence of  suspension,  -without  any  proceedings  whatever  to 
found  it  upon,  and  which  is  not  according  to  the  laws  of  the 
order,  is  not  conclusive  as  to  membership  and  standing,  and 
an  application  for  reinstatement  is  not  evidence  of  suspen- 
sion.^'*^ If  the  by-laws  of  a  mutual  association  provide  for 
reinstatement  on  presenting  sufficient  excuse,  the  member  hav- 
ing been  dropped  for  nonpayment  of  dues,  the  association  may 
be  compelled  to  pay  the  insurance  to  the  beneficiary,  if  the 
member  has  presented  a  sufficient  excuse,  where  he  was  not 
reinstated  simply  because  of  his  precarious  health.^ *^  The 
mere  payment  of  assessments  to  the  financial  secretary  or  su- 
preme treasurer  does  not  operate  to  reinstate  a  member  where 
those  officers  have  no  authority  to  waive  the  laws  of  the  so- 
ciety, which  require  a  new  medical  certificate  and  a  majority 
vote.^'**  But  an  officer  may  reinstate  if  he  has  authority  un- 
der the  laws  of  the  order,  and  the  suspension  is  illegal.^  *^ 
If  a  member  is  expelled  on  a  charge  for  which  only  a  fine  is 
provided,  and  is  reinstated  merely  to  be  ag'-ain  expelled  on  an- 
oth&r  charge,  which  is  in  reality  the  same  offense  as  the  first, 

"'  As  to  latter  proposition,  see  Donald  v.  Supreme  Coun.  efe.,  78 
Cal.  49;  Dicldnson  v.  Grand  Lodge  (ra.),  28  Atl.  Rep.  293;  23  Ins. 
L.  J.  8G3.  See  INIodern  Woodmeu  of  America  v.  Jameson,  48  Kan. 
718;  31  Pac.  Eep,  733;  29  Tac.  Rep.  438;  Lyons  v.  Supreme  Assem- 
bly K.  S.  of  C.  F.,  153  Mass.  83;  2G  N.  E.  Eep.  236. 

^^  Lazensky  v.  Supreme  Lodge  Knights  of  Honor,  31  Fed.  Rep.  592. 

"'  So  held  In  Van  Houten  v.  Pine,  38  N.  J.  Eq.  72. 

"^  Lyon  V,  Supreme  Assembly  R.  S.  of  C.  F.,  153  Mass.  83;  26  N. 
E.   Rep.   236. 

1*^  Connolly  v.  Masonic  etc.  Assn.,  58  Conn.  552. 
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he  will  be  restored  to  tlie  riglits  and  privileges  of  member- 
ship.-^*® The  question  Avhether  delay  in  applying  for  rein- 
statement is  justifiable  is  for  the  jury  where  tlie  society's 
past  dealing's  with  the  member  have  been  such  as  to  induce 
a  belief  that  such  delay  was  immaterial.'^ ^'^  If  a  benefit  cer- 
tificate provides  that  the  member  must  be  in  good  standing 
at  the  time  of  his  death,  and  several  months  prior  thereto  he 
is  suspended  and  receives  notification  of  the  proceedings 
against  him,  but  does  not  appear  to  defend  against  the  charge, 
nor  avail  himself  of  any  of  the  remedies  provided  by  the  rules 
of  the  society,  nor  attempt  by  means  of  legal  proceedings  to 
obtain  reinstatement,  there  can  be  no  recovery.^ *^  If  a  mem- 
ber has  been  expelled  from  a  society  and  has  been  subse- 
quently reinstated  by  a  decree  of  court,  he  should  present  the 
decree  in  a  regular  manner,  and  demand  his  reinstatement  of 
the  officers.  He  cannot  assert  his  status  by  simply  appear- 
ing at  the  next  meeting  after  the  decree,  and  insisting  upon 
his  rights  without  informing  the  ofiicers  in  a  regular  maim.er 
of  the  action  of  the  court.^*^ 

§  1473.  Suspension  of  Risk. — The  policy  may  provide 
for  suspension  of  the  risk  during  the  existence  of  a  certain 
contingency,  as  in  case  of  an  exception  of  liability  for  damage 
from  a  certain  peril,  and  that  the  risk  shall  be  suspended  while 
such  peril  continues.^^°  So  the  contract  may  exclude  certain 
ports  and  places  from  the  protection  of  a  policy  within  a  speci- 
fied period,  which  may  operate  not  as  an  exclusion  of  voy- 
ages, but  only  as  a  suspension  of  risk  during  such  time  as  the 
vessel  may  be  at  the  excepted  ports  and  places.^  ^^     So  a  fire 

"'  Otto  V.  Journej-men  Tailors'  etc.  Union,  75  Cal.  308;  17  Pac. 
Rep.  217. 

"'  Jaclcson  v.  Northwestern  Mut.  Relief  Assn.,  78  Wis.  463;  47  N. 
W.  Rep.  733. 

!«  Supreme  Lodge  K.  of  P.  v.  Wilson,  14  U.  S.  C.  C.  2G4;  G6  Fed. 
Rep.  785. 

'"  So  held  In  McLafferty  v.  Sweeney,  9  Atl.  Rep.  277. 

"»  Commercial  Union  Assnr.  Co.  v.  Canada  Iron  etc.  Co.,  18  I,. 
C.  Jur.  (Q,  B.)  SO. 

"'  Palmer  v.  "Warren  Ins.  Co.,  1  Story  (U.  S.).  SnO;  Greenleaf  v. 
St.  Louis  Ins.  Co..  37  Mo.  2.5.  30.  See  Wilkins  v.  Tobacco  etc.  Ins. 
Co.,  2  Sup.  Ct.  Ciu.  Oliio,  204. 
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risk  may  be  stipulated  to  be  suspended  during  the  existence  of 
certain  conditions,  or  while  tbe  property  is  expos'cd  to  specified 
hazards  or  perils.^ ^^  Another  class  of  decisions  presents  the 
question  Avhether  in  the  case  of  the  nonexistence  of  a  stipula- 
tion as  against  alienation  or  assignment  a  change  of  title  or  in- 
terest and  a  reconveyance  merely  suspends  the  risk,  or  oper- 
ates to  avoid  the  policy,  and  it  is  held  that  such  temporary 
transfer  merely  suspends  the  risk,  and  that  upon  a  retransfer 
to  assured  the  policy  revives.^  ^^  So  the  risk  may  be  merely 
suspended  by  the  removal  of  goods  temporarily  from  the  pro- 
tection of  the  policy;  as  where  under  a  marine  risk  goods  are 
to  be  covered  when  only  waterbome,  and  they  are  temporarily 
landed  and  subsequently  placed  on  board  the  vessel.^  ^*  So 
where,  according  to  custom,  goods  are  unloaded  and  put  in  a 
storeship,  the  risk  is  continued  and  the  underwriters  liable  for 
loss.^^^  "We  have,  however,  considered  the  question  of  suspen- 
sion of  risk  more  fully  elsewhere.^  ^* 

§   1474.     Duration  of  Risk — Effect  of  War. — It  is  held 

that  policies  effected  in  time  of  peace  continue  though  a  war 

>"  Grant  v.  Howard  Ins.  Co.,  5  Hill  (N.  Y.),  10. 

15S  Worthington  v.  Bearce,  12  Allen  (Mass.),  382,  per  Bigelow,  C.  J. 

^"  Worthiugton  v.  Bearce,  12  Allen  (Mass.),  382,  per  Bigelow,  C. 
J.;  1  Phillips  on  Insurance,  3(1  ed.,  p.  542,  sec.  976,  who  says:  "Thus, 
where  a  cargo  is  Insured  for  a  voyage,  and  by  construction  of  the 
policy  the  risk  is  not  covered  while  the  goods  are  on  laud,  there 
is  no  reason  why  it  should  not  revive  when  the  cargo  is  again  put 
on  board  of  the  ship.  In  this  and  other  cases,  while  the  goods  aro 
not  exposed  to  any  of  the  perils  insured  against,  either  by  not  con- 
forming to  the  description  m  the  policy  or  because  they  are  for  a 
time  not  exposed  to  such  perils,  the  rislj  temporarily  ceases,  and 
recommences  on  the  goods  being  again  brought  within  the  situa- 
tion contemplated  by  the  parties  and  described  in  the  policy.  Th.^ 
risk  may  not  be  so  interrupted  when  by  the  action  of  the  perils  in- 
sured against,  or  for  the  due  prosecution  of  the  voyage,  the  subject 
matter  is  put  out  of  tlie  condition  in  which  the  policy  supposes  it 
to  be":  Citing  Boudrett  v.  Heutigg,  1  Holt,  149;  Telly  v.  Koyo! 
Exch.  Assur.  Co.,  1  BuiT.  341;  Ellery  v.  New  England  Ins.  Co.,  S 
Pick.  (Mass.)  14. 

1"  Tierney  v.  Etherington,  cited  in  1  Burr.  348,  349.  See  Agricul- 
tural Co.  V.  Saunders,  L.  E.  10  Com.  P.  668. 

JM  gge  chaps.  37  and  38.  and  chapter  on  seaworthiness.  As  to  sus- 
pension of  member,  see  chapter  on  assessments. 
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breaks  out,  but  that  the  insured  must  not  do  anything  to  add 
to  the  risk  of  the  insurer.-^  ^'  It  is  also  held  that  if,  after  the 
commencement  of  the  voyage,  a  war  breaks  out  between  the 
country  to  which  the  property  belongs  and  a  foreign  country, 
the  policy  is  not  vacated,  and  the  insurers  are  not  liable  for  a 
loss  arising  out  of  the  state  of  war.-'^^  It  is  also  decided  that 
a  war  which  places  the  insured  and  insurer  under  a  life  policy 
within  the  opposing  lines  of  the  belligerent  powers  terminates 
the  contract.^ ^^ 

"'  Croussillat  v.  Ball,  3  Yeates  (Pa.),  375;  4  Dall.  (C.  C.)  294;  2  Am. 
Dec.  375. 

^"  Saltus  V.  United  Ins.  Co.,  15  Johns.  (N.  Y.)  523.  See  Furtado  v. 
Rogers,  3  Bos.  &  P.  191. 

"'  Tait  V.  New  York  L.  Ins.  Co.,  1  Flip.  (C.  C.)  288.  Examine 
however,  c.  xl,  herein,  where  this  subject  is  more  fully  considered. 
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%  1550.  To  port  or  ports  of  discharge— Usage  of  trade  to  keep  cargo 
on  board  for  a  time  after  arrival. 

3  1551.    Ship  insured  to  one  of  two  ports— In  alternative. 

I  1552.  Termination  of  risk  by  undertaking  distinct  voyage  before 
commencing  voyage  insured. 

5  1553.  Loss  incurred  before  expiration  of  risk— Expense  incurred 
thereafter  to  repair  injury. 

§  1554.  Mutual  insurance  association:  Termination  of  risk:  Nonpay- 
ment ot  contribution. 

§  1555.    Expiration  by  limitation  of  "binding"  memorandum. 

SUBDIV.  I.  Attachment  and  Duration  of  Risk— The  Ship. 
§  1483.  Attachment  and  Duration  of  Risk  on  Sliip 
— Generallj'. — Einerigon,  in  his  work  published  in  1783,  re- 
views the  then  existing  laws  of  the  several  maritime  states  as 
to  the  time  of  commencement  and  the  duration  of  the  risk, 
and  says  that  the  French  Ordonnanoe  of  1681,  drawn  up  after 
the  old  maritime  laws,  had  taken  a  just  medium,  and  provided 
that  ''if  the  time  of  the  risks  be  not  regulated  by  the  contract, 
it  will  run,  with  regard  to  the  ship,  its  rigging,  furniture,  and 
stores,  from  the  day  it  shall  have  set  sail  until  anchored  in  the 
port  of  its  destination  and  moored  at  the  quay."  ^  According 
to  botli  Mr.  Marsliall  and  Mr.  Arhould,  the  time  of  the  com- 
mencement of  the  risk  on  the  ship  in  England  varies  in  differ- 
ent cases,  depending  entirely  on  the  tenns  of  the  policy  and  the 

'  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xiii,  sec.  2.  p. 
536,  et  seq.  He  considers  the  Rgglement  of  Antwerp  and  Amster- 
dam, the  forms  of  Nanles,  Bordeaux,  Rouen,  Antwerp,  Genoa,  An- 
coria,  and  Hamburg,  and  the  Guidon  and  Ordounance. 
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nature  of  the  voyage.^  In  tlie  United  States,  inasmucli  as  the 
parties  may  in  tliis,  as  in  other,  cases  stipulate  as  they  shall 
choose,  the  time  of  the  commencement  of  the  risk  must  depend 
upon  the  contract,  and  such  circumstances  and  usage  as  are 
admissible  in  evidence  to  aid  in  its  construction.  And  in  gen- 
eral tlie  attachment  and  duration  of  the  risk  must  depend  upon 
-whether  the  policy  be  a  time  voyage  or  mixed  policy;  upon 
the  character  of  the  voyage  as  described  in  the  policy,  the  ex- 
press stipulations  therein  Avith  reference  to  the  same,  and  usage, 
so  far  as  the  same  may  form  part  of  the  contract,  and  other  cir- 
cumstances, such  as  the  length  of  time  the  vessel  has  been  in 
port;  what  constitutes  a  port;  whether  the  word  "port"  or 
"ports"  is  used;  whether  the  voyage  be  an  entire  voyage  or 
the  risk  severable;  whether  the  ship  is  at  a  home  port  or  a 
foreign  port;  whether  the  ship  be  on  a  passage  or  at  sea; 
upon  detention  of  a  ship  by  an  embargo,  or  a  deviation  or  an 
intended  deviation,  or  sailmg  upon  a  different  voyage,  etc. 
These  various  points  will,  however,  be  considered  hereafter. 
Only  tlie  precise  risk  which  is  contemplated  can  be  introduced 
into  contracts  of  marine  insui-ance,  and  this  principle  applies  to 
contracts  of  inland  navigation;^  and  insurance  on  the  ship 
does  not  cover  both  ship  and  cargo,  even  though  it  be  upon  the 
ship  generally,  and  she  is  then  laden.*  So  an  insurance  on  a 
ship  is  an  insurance  for  the  time  specified,  or  of  tlie  ship  for  the 
voyage,  not  of  the  ship  and  the  voyage.' 

§  1484.  Detention  by  EniT)argo  after  Voyagre  Com- 
menced.— Where  the  ship  sets  sail,  and  just  before  she  gets  un- 
der way  the  pilot  hears  that  an  embargo  has  taken  place, 
and  before  the  ship  is  out  of  port  she  is  stopped  and  detained 


*  1  Marshall  on  Insurance,  ed.  ISIO,  *261;  1  Arnoiild  on  IMarino 
Insurance,  Perkins'  ed.  1S50,  446,  *442;  1  Arnould  on  Marine  Insur- 
ance, Maolachlan's  ed.  1887.  40.3,  404. 

*  Atwood  V.  Reliance  Trans.  Co.,  9  Watts  (Pa.),  87;  34  Am.  Deo. 
503. 

*  1  Marshall  on  Insurance,  ed.  1810,  320  a. 

"  Ritchie  v.  United  States  Ins.  Co.,  5  Sorsr.  &  R.  (Pa.")  501;  Alex- 
ander V.  Baltimore  Ins.  Co..  4  Cranch  (V.  S.),  370,  per  Marshall,  C. 
J.;  Pole  V,  Fitzgerald,  Willes,  641,  per  Willes,  C.  J. 
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by  virtue  of  the  embargo  act,  tlie  insured  is  not  in  such  case 
charged  with  knowledge  of  the  act  laying  an  embargo  so  as  to 
invalidate  the  policy,  and  the  voyage  having  commenced  be- 
fore the  detention,  the  insurer  may  be  liable  for  a  total  loss.^ 

§  1485.  Attachment  of  Risk — Vessel  Building- — 
"Waterboi-ue" — "Safely  Launched,"  etc. — Ii  a  policy  is  upon 
a  vessel  building  at  P.,  to  "take  effect  as  soon  as  waterborne" 
"at  and  from"  P.,  the  policy  will  attach  at  once  at  the  time  it  is 
executed,  when  the  vessel  is  waterborne  the  day  prior  thereto, 
although  she  is  at  a  second  port,  where  she  was  towed,  accord- 
ing to  custom,  to  be  made  seaworthy  for  the  continuance  of  her 
voyage,  the  policy  giving  her  "liberty  to  ship  at,"  or  "to  pro- 
ceed to,"  a  second  port.''^  And  where  the  insurance  is  ef- 
fected upon  a  new  ship  still  upon  the  ways,  to  continue  while 
being  safely  launched  and  until  moored  twenty-four  hours  in 
safety,  the  policy  being  in  the  usual  marine  form,  the  risk  at- 
taches the  moment  the  launching  begins,  and  the  policy  should 
be  construed  with  reference  to  the  special  nature  of  the  risk 
desigTied  to  be  covered,  and  affords  protection  from  accidents 
during  launching  not  imputable  to  the  fraud,  ignorance,  or 
misconduct  of  those  in  charge  of  the  vessel.® 

§  1486.  Attachment  of  Risk  "at  and  from"  Home 
Port. — If  the  insurance  is  "at  and  from"  the  terminus  a  quo  of 
the  voyage  insured,  being  the  home  port  at  which  the  ship  is 
then  lying,  the  risk  attaches  at  once  the  insurance  is  effected, 
and  continues  thereon  the  whole  time  the  ship  is  there  prepar- 
ing for  her  voyage.^     The  phrase  "at  and  from"  A  to  B,  does 

•  Walden  v.  Phoenix  Ins.  Co.,  5  Johns.  (N.  Y.)  310;  4  Am.  Dec. 
R59. 

^  Cobb  V.  New  England  Mut.  Ins.  Co..  6  Gray  (Mass.),  192. 
8  Frichette  v.  State  etc.  Ins.  Co.,  3  Bosw.  (N.  Y.)  190. 

•  Seamans  v.  Loring,  1  Mason  (C.  C),  127,  per  Story,  J.;  Tahner 
V.  Marshall,  8  Bing,  79;  Molleux  v.  London  Assur.  Co.,  1  Atk.  518; 
Smith  V.  Steinbach,  2  Caines  Cas.  (N.  Y.)  158;  1  Marshall  on  Insur- 
ance, ed.  1810,  201  a;  1  Arnould  on  Marine  Insurance,  Perkins'  ed, 
1850.  447,  *442.  1  Arnould  on  Marine  Insurance,  Maclachlau's  ed. 
1887,  404;  Kichards  on  Insurance,  2d  ed.,  222, 
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not  describe  the  property  insured,  but  only  the  voyage  during 
which,  the  risk  is  to  continue.-^ ^ 


§  1487.  Prior  Parol  Agrreement  as  to  Time  of  Com- 
mencement if  Risk  Cannot  Change  Policy. — A  parol  agree- 
ment as  to  the  time  the  risk  shall  commence  which  is  contrary 
to  the  terms  of  the  policy  cannot  aid  the  party  claiming  under 
such  parol  agreement;  it  is  no-t  competent  evidence  to  change 
the  actual  written  contract.^ ^ 

§  1488.  Attachment  and  Duration  of  Risk  where  Voy- 
ag-e  Insured  is  Chang-ed  or  Abandoned. — In  the  considera- 
tion of  this  question  the  distinction  which  exists  between  the 
voyage  insured  and  the  voyage  of  the  ship  is  important.  Em- 
crigon  says:  "It  is  necessary,  in  this  respect,  to  distinguish  the 
voyage  insured  from  the  voyage  of  the  vessel,  and  to  consider 
the  voyage  that  the  ship  makes  only  to  compare  it  with  the 
voyage  designated  in  the  policy,  cum  viaggio  promisso  et  com- 
prehenso  in  asseciiratione.  This  distinction  is  essential,  and 
should  not  be  forgotten. "^^  In  the  case  of  an  intention  to 
deviate  only  the  usual  course  of  the  voyage  is  intended  to  be 
voluntarily  departed  from  without  necessity,  and  the  intention 
of  going  ultimately  to  the  terminus  ad  quem  of  the  voyage  in- 
sured is  never  absolutely  lost  sight  of  and  given  up,  and  herein 
lies  the  distinction  between  a  deviation  and  a  change  or  aban- 
donment of  the  voyage  insured.  In  the  latter  case  the  ter- 
minus ad  quem  of  the  voyage  insured  is  absolutely  lost  sight 
of  and  given  up.  The  vessel  may  sail  for  an  entirely  differ- 
ent port  of  destination  than  the  terminus  ad  quem  of  the  voy- 
age insured,  the  intention  of  changing  being  fixed  before  the 
commencement  of  the  risk;  or  the  ship  having  sailed,  the  orig-^ 
inal  destination  may  be  permanently  abandoned  with,  intent  not; 
to  go  at  all  to  the  terminus  ad  quem  of  the  voyage  insured, 
but  to  go  elsewhere.     In  both  tliese  latter  cases  there  is  a  new 


"  Melcher  v.  Ocean  Ins.  Co.,  59  Me.  217. 
"  Whitney  v.  Haven,  13  Mass.  172. 

"  Enierijion  on  Insurance,  Mereditli's  ed.  1850,  c.  xlii,  p.  531.    See 
Bee.  2366,  herein. 
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and  distinct  voyage — the  voyage  is  clianged.^'  In  the  first 
of  the  two  cases  above  specified  as  constituting  a  change  of  voy- 
age the  risk  never  attaches.  In  the  latter,  the  insurer  is  dis- 
charged by  the  abandonment  of  the  voyage  insured.  It  there- 
fore constitutes  a  defense  to  an  action  on  the  contract  that  the 
vessel  never  sailed  on  the  voyage  insured,  or  sailed  for  an  en- 
tirely different  port  of  destination,  or  that  the  insurer  is  dis- 
charged by  the  abandonment  of  the  voyage  after  it  has  com- 
menced.^* But  if  the  voyage  actually  sailed  is  that  contem- 
plated by  the  terms  of  the  policy,  the  insurance  will  attach.^ ^ 
So  the  risk  may  attach  though  tlie  ship  clears  for  a  different 
voyage  or  port,  if  her  actual  destination  is  that  of  the  voyage 

"  Woolridge  v.  Boydell,  Doug.  16  a;  New  York  Firemen's  Ins.  Co. 
V.  Laurence,  14  Johns.  (N.  Y.)  46.  per  Kent,  Ch.;  Hearne  v.  Marine 
Ins.  Co.,  20  Wall.  (U.  S.)  488;  Kewley  v.  Ryan,  2  H.  Black.  343;  Task- 
er  V.  Cunningham,  1  Bligh,  87;  Henshaw  v.  Marine  Ins.  Co.,  2  Cainos 
(N.  Y.),  274;  Sellar  v.  McVickar,  4  Bos.  &  P.  23;  Friend  v.  Glouces- 
ter Ins.  Co.,  113  Mass.  326;  Clark  v.  Protection  Ins.  Co.,  1  Story  (C. 
C),  109,  130;  Tait  v.  Levi,  14  East,  481;  Foster  v.  Wiliner,  2  Str.  1249; 
Alexander  v.  Baltimore  Ins.  Co.,  4  Cranch  (U.  S.),  370;  Maryland  Ins, 
Co.  V.  AVood,  6  Cranch  (IT.  S.),  29;  Way  v.  Modigliani,  2  Term  Rep. 
30;  Marine  Ins.  Co.  v.  Tucker.  3  Cranch  (U.  S.),  357;  Lawrence  v. 
Ocean  Ins.  Co.,  11  Johns.  (N.  Y.)  241.  "If  the  vessel  sails  for  quite 
another  destination  than  that  of  the  voyage  insured,  or  if  arrived  iu 
the  latitude  and  view  of  the  place  of  destination  she  goes  to  a  place 
more  distant,  or  if  in  wandering  from  the  proper  route  on  which 
she  had  entered  she  abandons  her  original  destination  to  go  else- 
where, in  all  these  cases  the  voyage  is  changed  ....  for  the  con- 
verse reason  the  voyage  is  still  presumed  the  same  when  the  cap- 
tain, without  losing  sight  of  his  first  destination,  strays  from  it  only 
in  accessories,"  etc.:  Eraerigon  on  Insurance,  Meredith's  ed.  1850.  c. 
xiii,  sec.  14,  p.  574,  ot  seq.;  sec.  11,  p.  568,  sec.  9,  p.  565.  See,  also, 
2  Parsons  on  Marine  Insurance,  ed.  1868.  36,  40,  41;  1  Arnould  on 
Marine  Insurance,  Perkins'  ed.  1850,  350,  *344,  et  seq.;  1  Arnould  on 
Marine  Insurance,  Maclachlan's  ed.  1887,  366,  367,  452,  453,  et  seq.. 
459;  1  Phillips  on  Insurance,  3d  ed.,  sec.  549,  et  seq..  sees.  990-96;  1 
Marshall  on  Insurance,  ed.  1810,  *184.  *326.  As  to  distinction  be- 
tween an  intended  deviation  and  a  different  voyage,  1  Marshall  on 
Insurance,  ed.  1810,  p.  202,  et  seq.;  Henshaw  v.  Marine  Ins.  Co..  2 
Caines  (N.  Y.).  274.    And  see  sees.  2365-2373,  herein. 

"  Kerr  v.  Farlis,  1  Shaw  &  D.  384;  Forbes  v.  Church,  3  Johns.  Cas. 
(N.  Y.)  158;  Alerrill  v.  Boyleston  F.  &  M.  Ins.  Co.,  3  Allen  (Mass.), 
247;  Wooldridge  v.  Boydell,  1  Doug.  16.     And  see  cases  in  last  noie. 

"  Hobart  v.  Norton,  S  Pick.  (Mass.)  159;  Steinbach  v.  Columbian 
Ins.  Co.,  2  Caines  Cas.  (N.  Y.)  129. 
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insured;  as  where  a  policy  is  written  from  C.  to  P.,  and  the 
ship  clears  for  A.,  but  the  actual  destination  for  which  she 
sails  is  P.,  the  insurer  is  not  discharged.^ ^  But  Avhere  the 
voyage  insured  is  a  specific  part  of  another  voyage  already 
commenced,  the  making  without  fraud  or  misconduct,  but  by 
necessity,  an  intermediate  voyage,  whereby  the  risk  insured  is 
postponed  as  to  its  commencement,  is  not  such  an  abandon- 
ment of  the  previous  part  of  the  voyage  as  to  prevent  the  com- 
mencement of  the  voyage  insured,  where  the  vessel  returns  at 
once  to  the  port  of  commencement  of  the  insured  voyage  and 
sails  thereon.  ^^ 

§  1489.  Attachment  and  Duratiou  of  Risk — TimePolioy. 

The  time  may  be  limited  or  not  limited  in  marine  insurances. 
The  insurance  may  be  on  a  ship  for  a  limited  time  specified 
without  designation  of  the  voyage,  and  the  daration  of  the 
risk  is  limited  thereby.  A  strictly  time  policy  insures  no  spe- 
cific voyage  or  voyages;  it  limits  the  vessel  to  no  geographical 
track,  but  extends  to  and  covei-s  any  voyage  or  voyages  under- 
taken within  the  period  limited.  The  protection  does  not,  how- 
ever, exceed  such  time,  only  extending  to  the  loss  and  damage 
the  ship  may  actually  sustain  by  the  perils  insured  against  at 
any  time  within  the  period  designated  by  the  Iavo  extreme 
points  of  time  and  intended  by  the  insurance,  and  tlie  insurer 
is  free  from  the  expiration  of  the  time.     The  ship  may  be  with 

"  McFee  v.  South  Carolina  Ins.  Co.,  2  McCord  (S.  C.)  503;  Talcot 
V.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  130;  Barnewall  v.  Church,  1 
Caines  (N.  Y.),  217.  See  sees.  2375-2377,  post,  as  to  merely  intended 
destination. 

"  Driscoll  V.  Passmore,  1  Bos.  &  P.  210.  In  tlhis  case  tlie  voyago 
insured  was  from  S.  to  I;.,  being  a  part  of  a  voyage  from  L.  to  M., 
thence  to  S.,  and  thence  back  to  L.,  the  insurance  being  based  upon 
the  intelligence  that  the  ship  was  at  M.  and  about  to  proceed  to  L. 
on  the  original  voyage,  Avhich  representation  was  true  when  made, 
but  owing  to  subsequent  events,  not  happening  through  misconduct 
chargeable  to  the  insured,  the  ship  Avas  compelled  to  return  to  L., 
but  arriving  there  the  charterers  insisted  that  she  proceed  to  S., 
Nvhich  she  did,  and  was  captured  on  the  voyage  from  S.  to  L.;  tlio 
voyage  insured  was  lield  to  have  commenced,  and  the  underwriters 
liable.  It  was  urged  by  defendant's  counsel  in  this  case  that  tlie 
previous  voyage  was  abandoned.    See  chapter  on  "deviation,"  hero- 
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or  witliout  cargo,  and  in  strictly  time  policies  no  reference  v 
had  to  tlie  place  where  the  ship  may  be  at  the  time  of  the  eoni 
mencement  or  end  of  the  peiiod  designated,  and  it  is  immate- 
rial whether  the  object  of  the  voyage  be  then  accomplished  or 
not.  Such  insurances  are  favorable  to  maritime  commerce, 
and  are  lawful  and  valid.  Time  policies  ar^  from  the  fact 
that  it  is  often  impossible,  owing  to  the  character  of  the  voy- 
age, to  fix  definit^ely  the  termini  by  places,  as  where  the  ship 
is  to  be  engaged  in  trading  or  fishing  voyages,  and  the  like.-^* 
Under  a  strictly  time  policy  it  constitutes  no  objection  that  the 
risk  may  continue  as  long  as  the  vessel  may  exist,  for  outside 
of  the  terms  of  the  insurance  there  is  no  limitation  as  to 
the  extent  of  such  policies  in  the  United  States.^ ^  In  Eng- 
land, a  time  policy  extending  over  a  period  of  twelve  months 
is  A'-oid.^^  No  such  limitation,  however,  exists  in  this  countr}\ 
If  the  time  of  the  commencement  of  the  risk  under  such  a  pol- 
icy is  not  specified,  it  "«dll  attach  from  the  time  the  insurance 
is  eifected.^^ 

§  1490.  Attachment  and  Duration  of  Risk — Mixed 
Policy. — Although  the  voyage  may  be  designated  by  the  pol- 
icy, the  risk  may  nevertheless  be  limited  to  time.     Thus,  in  a 


"  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xiii,  sec.  1,  p. 
532,  et  seq.,  sec.  4,  p.  549;  Melcher  v.  Ocean  Ins.  Co.,  59  Me.  217;  T}-- 
rie  V.  Fletcher,  2  Cowp.  606;  Grousset  v.  Sea  Ins.  Co.,  24  Wend.  (N. 
Y.)  209,  per  Nelson,  C.  J.;  Howell  v.  Protection  Ins.  Co.,  7  Ohio,  3S4; 
Union  Ins.  Co.  v.  Tysen,  3  Hill  (N.  Y.),  118,  per  Cowen,  J.;  Seidgett  v. 
Secretan,  6  L.  R.  Com.  P.  616;  40  L.  J.  Com.  P.  257;  Coggeshall  v. 
American  Ins.  Co.,  3  Wend.  (N.  Y.)  283;  Firemen's  Ins.  Co.  v.  Powell, 
13  B.  Mon.  (Ky.)  311;  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet.  (U.  S.) 
378,  per  Story,  J.;  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850. 
414,  p.  *409,  et  seq.;  1  Arnould  on  Marine  Insurance,  Maclachlan's 
ed.  1887,  371;  1  Parsons  on  Marine  Insurance,  ed.  1S6S,  304,  et  seq. 

"  Cleveland  v.  United  Ins.  Co.,  8  Mass.  308. 

"  30  Vict.,  c.  23,  sec.  8.  The  statute  35  Geo.  Ill,  c.  Ixiii,  provided 
also  that  the  time  covered  should  not  exceed  twelve  calendar  months, 
and  that  the  risk  should  commence  and  end  accordingly  wherever 
the  ship  might  be.  See  Lishman  v.  Northern  Maritime  Ins.  Co.,  h. 
R.  8  Com.  P.  216. 

"  Ball  V.  Knight,  Fitz-G.  274. 
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mixed  policy  the  voyage  may  be  prescribed,  but  the  ship  may 
only  be  protected  during  a  specified  time.^^ 

§  1491.  Intent  to  Insure  Vessel  on  Time  Irrespective 
of  Place  where  She  may  he.^'^ — If  it  appears  that  the 
intent  is  to  insure  a  vessel  from  a  specified  date  or  time,  irre- 
spective of  the  place  where  she  may  be,  the  policy  will  attach 
on  the  day  or  time  specified,  according  to  the  manifest  intent 
of  the  parties,  without  regard  to  place;  nor  is  it  necessary  un- 
der a  time  policy  on  a  ship,  the  day  of  the  attachment  of  the 
risk  being  specified,  that  the  vessel  should  be  at  the  commence- 
ment of  the  risk  where  she  is  stated  to  be  in  the  policy.^* 
Thus,  an  insurance  was  made  on  a  vessel  for  one  year,  "com- 
mencing the  risk  at  B.,  on  a  day  certain  at  noon,"  and  it  hap- 
pened the  vessel  had  left  the  port  of  B.  on  the  day  preceding, 
but  was  at  good  safety  at  sea  on  the  day  fixed,  and  was  after- 
ward lost  within  tlie  year.  The  under\\'riters  were  held  never- 
theless liable.^'^  So  an  insurance  on  a  vessel  "at  and  from 
Calais,  Maine,  on  July  16th  to,  at,  and  from  all  places  to  which 
she  may  proceed  in  the  coasting  business  for  six  months,"  at- 
taches on  the  day  named,  whether  the  vessel  was  then  at  Ca- 
lais or  not.^*  And  if  an  insurance  is  by  the  terms  of  the  policy 
to  commence  wherever  the  ship  may  be  in  safety  on  a  specified 
day,  with  permission  to  navigate  the  Mississippi  from  one 
named  city  thereon  to  another,  such  permission  does  not  affect 
the  commencement  of  the  risk  so  as  to  control  the  express  agree- 
ment concerning  the  same;  it  is  a  limitation  upon  the  assnared, 
and  an  exception  in  favor  of  the  company,  to  he  construed 

"  Martin  v.  Fishing  Ins.  Co.,  20  Piclc.  (Mass.)  389,  examine  sec. 
1491,  herein;  Pitt  v.  Phoenix  Ins.  Co.,  10  Daly  (N.  Y.).  281;  Emerigon 
on  Insurance,  Meredith's  ed.  1S.")0,  c.  xiii,  sec.  1,  p.  534,  et  seq.;  Way 
V.  Modigliani,  2  Term.  Rep.  30;  Grousset  v.  Sea  Ins.  Co.,  24  Wend. 
(N.  Y.)  210. 

"  See  sec.  1493,  herein. 

"  Grousset  v.  Sea  Ins.  Co.,  24  Wend.  (N.  Y.)  209;  Sohroeder  v. 
Stocit  etc.  Ins.  Co.,  46  Mo.  174;  Kent  v.  ISIanufacturers'  Ins.  Co.,  1-8 
Plcli.  (Mass.)  19;  Martin  v.  Fishing  Ins.  Co.,  20  Piclv.  (Mass.)  389;  32 
Am.  Dec.  220;  Manly  v.  United  Ins.  Co.,  9  Mass.  85;  6  Am.  Dec.  40. 

"  Manly  v.  United  Marine  etc.  Co.,  9  ISIass.  85;  6  Am.  Dec.  40. 

"  Martin  v.  Fishing  Ins.  Co.,  32  Am.  Dec.  220. 
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most  strongly  against  it.^^  So  an  insurance  on  a  sKip  at  and 
from  InT.  C.  and  H.  for  six  calendar  months  is  an  insurance  for 
the  period  specified  on  a  trading  voyage  or  voyages  at  and 
from  either  of  the  named  ports  without  restriction,  and  the  six 
months  not  having  expired  when  the  vessel  arrives  at  II.,  and 
she  sails  for  N'ew  York  within  the  period  of  limitation,  the  un- 
derwriters are  liable  for  a  loss  within  said  period;  ^^  and  if  no 
port  is  mentioned,  the  policy  being  on  time  simply,  it  is  de- 
clared that  a  trading  voyage  is  necessarily  implied.^^ 

§  1492.  Time  Specified  for  Continuance  of  Risk  after 
Arrival  on  Voyag-e  Insured. — A  ship  may  be  insured  on 
a  voyage  from  port  to  port,  the  risk  to  continue  for  a  certain 
time  after  the  ship's  amval  at  her  final  destination.  Thus,  a 
policy  may  be  "at  and  from"  or  "from"  a  certain  port  to  an- 
other, the  risk  to  continue  for  a  certain  number  of  days  after 
the  ship's  arrival,  and  in  such  case  it  is  held  that  if  the  ship 
arrives  and  discharges  her  cargo,  and  is  chartered  to  carry  an-  | 

other  cargo,  and  thereafter,  but  within  the  specified  time,  sus- 
tains a  damage,  that  the  insurers  are  discharged,  for  the  sub- 
stantial purpose  of  the  insurance  is  effected  and  the  risk  ter- 
minated.^" But  in  another  case,  where  the  insurance  was  "on 
ship  from  L.  to  any  port  or  ports  in  the  North  or  South  Pa- 
cific Ocean,"  and  "during  thirty  days'  stay  in  her  last  port 
of  discharge,"  it  was  held  that  a  loss  occurring  within  thirty 
days  after  her  arrival,  excluding  from  the  computation  the 
twenty-four  hours  immediately  following  said  arrival,  was  cov- 
ered by  the  policy.^^ 

§  1493.  Attachment  and  Duration  of  Risk  under 
Time  Policies,  the  Voyag-e  being  Described. — There  is  a  cer- 

"  Schroeder  v.  Stock  etc.  Ins.  Co..  4G  Mo.  174. 

^  Grousset  v.  Sea  Ins.  Co.,  24  Wend.  (N.  Y.)  210. 

»  Coggeshall  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  289,  per  Sav- 
age, C.  J.    See.  also.  Emerigon  on  Insurance,  Meredith's  ed.  1850,  o. 
xiii,  sec.  3,  p.  543,  et  sea. 
'  ^  Gambles  v.  Ocean  Marine  Ins.  Co.,  1  Ex.  D.  S. 

"  Mercantile  Marine  Ins.  Co.  v.  Titherington.  5  Best  &  S.  765;  31 
L.  .7.  Q.  B.  11.  See  Lindsay  v.  Janson,  28  L.  J.  Ex.  315;  4  Hurl.  &  N. 
COO.  See.  also,  sees.  1537-1540.  as  to  termination  of  risls  when  vesse! 
moored  twenty-four  hours  in  safety. 
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tain  class  of  policies  wherein  tlie  voyage  is  described  by  termini^ 
the  risk  being  limited  by  time  specified;  or  where  the  time  of 
the  commencement  of  tlie  risk  is  stipulated,  the  insurance  be- 
ing on  the  vessel  from  one  port  to  another;  or  where  the  risk 
is  for  a  specified  time,  to  commence  at  a  named  port  on  a  day 
and  hour  certain.  Thus,  an  insurance  "at  and  from"  A  to  B 
for  six  months;  or  "at  and  from"  a  specified  day  "from"  and 
"to"  certain  ports;  or  an  insurance  for  one  year,  commencing 
the  risk  at  B.  on  a  certain  day  and  hour.  The  question  aris- 
ing under  such  policies  is  one  of  consitruction,  dependent  upon 
the  intent  of  the  parties  and  the  purjDose  of  the  insurance. 
The  main  inquiry  should  be  directed  toward  discovering  that 
intent  and  purpose,  and  ascertaining  whether  a  time  or  voyage 
policy  is  contemplated.  The  decisions  here  incline  toward 
limiting  such  contracts  to  be  time  policies,  and  seem  to  indicate 
that  in  describing  the  voyage  it  is  not  thereby  intended  to  con- 
trol, by  designating  the  ports  or  termini,  the  stipulations  as 
to  the  time  of  the  commencement  of  the  risk  or  its  termination, 
unless  the  policy  is  so  worded  that  it  is  evidently  intended  that 
the  port  designated  as  the  tenninus  a  quo  should  exclude  every 
other  place  with  reference  to  the  attachment  of  the  risk,  and 
necessitate  the  ship  being  at  said  port  on  the  particular  day 
from  which  tlie  policy  is  to  take  effect.  The  law,  however, 
is  not  definitely  settled  as  to  the  effect  of  such  stipulations. 
But  if  the  description  of  the  voyage  does  not  control,  and  it  is 
held  tliat  it  does  not,^^  the  stipulations  as  to  the  time  of  the 
commencement  and  termination  of  the  risk,  it  would  seein  that, 
1.  The  risk  must  oommenoe  and  the  loss  be  actually  incurred 
within  the  limits  of  the  time  specified  in  the  policy  ;^^  2.  The 
ship  need  not  be  at  the  port  named  as  the  terminus  a  quo  in  the 
policy  at  the  day  the  risk  is  to  commence  under  the  policy;  ^^ 

'=  Manly  v.  United  F,  &  M.  Ins.  Co.,  9  Mass.  83;  6  Am.  Dec.  40,  per 
the  court. 

"  See  authorities  cited  under  this  section, 

"  Manly  v.  United  M.  &  F.  Ins.  Co.,  9  IMass,  85;  6  Am.  Dec.  40. 
noted  above  in  see.  1491;  Martin  v.  Fishitig  Ins.  Co.,  20  Pick.  (Mass.) 
389;  82  Am.  Dec.  220,  noted  above  in  sec.  1491  (in  this  case  it  ar>- 
pearcd  that  the  intent  was  to  insure  for  a  stated  period,  irrespective 
of  the  place  where  the  vessel  was  to  be);  Way  v.  Modigliaui,  2  Term 
Rep.  30. 

Joyce,  Vol.  II.  —98 
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3.  If  witliin  the  time  specified  the  vessel  begins  the  described 
voyage  from  the  place  designated,  although  not  at  the  day 
OT  hour  named  as  that  of  the  commencement  of  the  risk,  the 
insurance  will  attach;  ^^  4.  The  ship  must  sail  on  the  voyage 
described,  and  no  other  ;^^  5.  The  loss  must  be  incurred  while 
the  vessel  is  sailing  on  the  voyage  described  on  the  course,  and 
within  the  time  sijecified;  ^'^  6.  The  insurer  will  be  discharged 
if  on  the  day  specified  for  the  commencement  of  the  risk  the 
ship  sails  on  an  entirely  different  voyage,  even  though  after  said 
day  she  is  lost  while  sailing  in  the  same  track  as  the  prescribed 
course;  ^^  7.  The  risk  attaches  where  the  vessel  has  already 
sailed  from  the  specified  terminus  a  quo,  and  is  at  sea  on  the 
prescribed  course,  on  the  day  specified,  sailing  the  described 
voyage;  ^^  8.  Such  policy  may  attach,  such  being  the  evident 
intent  of  the  parties,  immediately  upon  the  expiration  of  a 
prior  time  policy,  the  ship  being  at  sea  prosecuting  her  voy- 
age, although  the  date  of  the  termination  of  the  time  policy  is 
later  than  the  date  of  the  commencement  of  the  mixed  pol- 
icy; ■*"  9.  The  risk  will  end  within  the  specified  time,  whether 
the  ship  be  at  the  designated  terminus  ad  quem  or  not,  or  tliere 
at  the  time  specified  or  before.*^  In  applying  these  rules  the 
premises  above  stated  should  be  reimembered,  and  the  fact 
should  not  be  lost  sight  of  that  the  cases  upon  which  they  are 
based  were  decided  upon  that  construction  of  the  terms  of  the 

"  See  the  authorities  cited  under  this  section  and  the  opinions  of 
i;he  courts  therein. 

**  Way  V.  Modigliani,  2  Term  Rep.  30,  noted  in  1  Marshall  on  Ma- 
irine  Insurance,  ed.  1810,  *826. 

*'  Way  V.  Modigliani,  2  Term  Rep.  30,  noted  in  1  Marshall  on  Ma- 
irtne  Insurance,  ed.  ISIO.  *326. 

**  Woodridge  v.  Boydell,  1  Doug.  16,  noted  in  1  Marshall  on  Insur- 
ance, ed.  1810,  *325  (H.  Blacls.  Rep.  231).  In  this  case  the  ship  was 
captured  while  sailing  on  the  same  track  as  the  prescribed  course 
before  she  had  reached  the  point  to  diverge  for  continuing  the  voy- 
age on  which  she  had  sailed,  but  Avhich  was  not  the  voyage  de- 
scribed, and  it  appeared  that  there  was  no  intention  to  sail  the  voy- 
age described:  Way  v.  Modigliani,  2  Term  Rep.  30.  noted  in  1  Mar- 
shall on  Insurance,  ed.  1810,  *326.  See  sec.  1488,  herein,  as  to 
change  of  voyage. 

•»  Manly  v.  United  M.  &  F.  Ins.  Co.,  9  Mass.  85;  6  Am.  Dec.  40. 

•*  Kent  V.  Manufacturers'  Ins.  Co.,  18  Pick.  (Mass.)  19. 

«  Manly  v.  United  M.  &  F.  Ins.  Co.,  9  Mass.  Rep.  85;  G  Am.  Dec.  40. 
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contract  wMch  would  in  eacli  particular  case  best  effectuate 
the  manifest  intent  of  the  parties  to  the  contract,  so  far  as 
consistent  with  the  rules  of  consti'uction  and  of  law  applicable. 
It  should  also  be  remembered  that  although  the  voyage  is  des- 
ignated, the  parties  may  nevertheless  stii>ulate  by  special  agree- 
ment that  the  risk  may  be  governed  as  to  its  duration  by  time.*^ 
If  the  original  policy  covers  a  risk  upon  the  vessel  within  cer- 
tain waters,  but  thereafter,  upon  request  for  an  extension  of  the 
risk,  but  without  the  payment  of  an  additional  premium,  a 
rider  is  attached  limiting  the  risk  and  excluding  trij^  on  waters 
before  included,  such  rider  controls,  and  the  insurer  is  not  lia- 
ble for  a  loss  occun-ing  upon  waters  excluded  by  the  terms  of 
said  rider.^* 

§  1494.  Attachment  of  Risk  "at  and  from" — Delay 
in  Port  should  not  be  Unreasonable. — It  is  undoubtedly 
true  that  the  ship  should  under  an  insurance  "at  and  from" 
be  ready  to  sail  as  soon  as  she  reasonably  can,  or  at  least  that 
she  must  not  unnecessarily  delay  the  commencement  of  her 
voyage,  but  such  delay  is  permitted  as  is  reasonable,  necessary, 
and  incurred  bona  fide,  and  in  sound  discretion  to  enable  the 
ship  to  leave  port  in  good  condition  to  pursue  her  voyage,  and 
if  after  such  an  insurance  is  effected  she  lies  in  port  for  an  un- 
reasonable length  of  time,  unaccounted  for,  and  does  not  sail, 
not  being  detained  for  repairs  or  other  necessary  cause  con- 
nected with  the  purpose  of  the  voyage  insured,  the  insurers 
cannot  be  held.  If  a  long  delay  is  contemplated,  the  ship 
should  be  insured  in  port  for  a  definite  time  and  on  the  voyage 
to  be  commenced  thereafter.**     Although  the  rule  is  as  above 


**  For  a  further  consideration  of  the  questions  above  considered, 
see  1  Arnould  on  Marine  Ins\irance.  Terkins'  ed.  1850,  418-21,  *412-15; 
1  Parsons  on  IMarine  Insurance,  ed.  18C8,  311-15;  1  Phillips  on  Insur- 
ance. 3d  ed..  503,  sec.  928. 

"  Marlj  V.  Home  Ins.  Co.,  13  U.  S.  C.  C.  A.  157;  64  Fed.  Rep.  804; 
52  Fed.  Rep.  170. 

**  Palmer  v.  Fonninc:,  9  Bins:.  4fi2,  per  Parli,  J.;  Columbian  Ins.  Co. 
V.  Catlett,  12  Wheat.  (IT.  S.)  283;  Martin  v.  Delaware  Ins.  Co..  2  Wash. 
(C.  C.)  2.54;  Phillips  v.  Irvinir.  7  Man.  &  G.  325;  Patrick  v.  Ludlow.  3 
.Tohns.  Cas.  (X.  Y.^  14;  Motteux  v.  London  Assur.  Co..  1  Atk.  .548; 
Palmer  v.  Marshall,  8  Bing,  318,  per  Tindall,  C.  J.;  Chitty  v.  Selwyn, 
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given,  its  application  must  be  governed  by  circumstances,  for 
from  the  very  nature  of  the  case  the  determination  of  the 
point  whether  the  delay  is  justified  can  rest  upon  no  positive 
or  arbitrary  rule.  What  may  he  a  reasonable  delay  in  one 
case  would  not  necessarily  be  excusable  in  another,  as  is  evident 
from  the  decisions.  The  existing  state  of  things  in  the  port 
where  the  vessel  may  be  affords  a  constant  rule  of  guidance  in 
such  cases,^^  and  whether  the  ship  delays  an  unreasonable  time 
is  a  question  for  the  jury.^^  Thus,  the  length  of  time  which 

elapses  between  underwriting  the  policy  and  the  sailing  of  the 
vessel  is  not  alone  of  itself  sufficient  to  discharge  the  insurers, 
provided  the  delay  be  accounted  for,  as  it  may  result  from  ne- 
cessity or  be  other^vise  justified;  there  must  be  a  clear  imputa- 
tion of  unjustifiable  waste  of  time.^^  If  the  policy  attaches 
at  the  port  of  lading,  but  the  vessel  delays  sailing  for  nearly 
four  months  without  excuse,  the  insurers  are  discharged. ^^ 
But  a  delay  of  six  months  in  port  after  the  date  of  the  policy 
and  before  the  commencement  of  the  voyage  has  been  held  not 
an  unusual  or  unnecessary  delay,  the  vessel  being  insured  for 
a  voyage  to  India.  The  court  said  that  several  months  may 
have  been  necessary  to  complete  the  insurance.^^  And  so  al- 
though the  vessel  is  detained  forty-five  days  in  making  neces- 
sary repairs  and  testing  the  machinery,  the  policy  is  not  thereby 
avoided,  although  the  application  states  that  the  vessel  is  in 
perfect  order  and  "warranted  to  sail  in  a  few  days";  ^®  and  it      S 

i    1 

i  Atk.  539,  per  Lord  Hardwicke;  De  Wolfe  v.  Archangel  M.  B.  &  Ins. 
Co.,  L.  R.  9  Q.  B.  451;  Foster  v.  Jackson  Mar.  Ins.  Co.,  Edni.  Sol. 
Cas.  (N.  Y.)  290;  Smith  v.  Surridge,  4  Esp.  25;  Small  v.  Gibson,  16  Q. 
fi.  141;  Langhorne  v.  Alnutt,  4  Taunt.  511;  Little  v.  St.  Louis  P. 
Ins.  Co.,  7  Mo.  379;  Hartley  v.  Buggin,  3  Doug.  39;  Grant  v.  King.  4 
Esp.  174. 

«  Phillips  V.  Irving,  7  Man.  &  G.  328,  per  Tyndall.  C.  J.  See  Mount 
r.  Larkin,  8  Bing.  122,  per  Tyndall,  C.  J.,  and  cases  in  last  note. 

«  Bain  v.  Case,  3  Car,  &  P.  496;  Moody  &  M.  262;  Foster  v.  Jackson 
Mar.  Ins.  Co.,  Edm.  Sel.  Cas.  (N.  Y.)  290. 

"  Grant  v.  King,  4  Esp.  175.  But  see  cases  following  and  those  in 
last  note,  and  opinions  of  courts. 

*«  Palmer  v.  Marshall,  8  Bing.  79,  317;  1  L.  J.  Com.  P.,  N.  S..  19; 
Palmer  v.  Penning,  9  Bing.  460;  2  Moore  &  S.  624. 

*"  Earl  V.  Shaw,  1  Johns.  Cas.  (N.  Y.)  314. 

••  Waterstein  v.  Columbian  Ins.  Co.,  3  Rob.  (N.  Y.)  528. 
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would  necessarily  follow  that  if  the  preparation  for  the  voyage 
is  entirely  suspended,  that  the  case  would  be  within  the  princi- 
ple of  the  rule  above  given.  If  a  policy  be  "at  and  from"  a 
named  port,  the  fact  that  the  vessel  is  undergoing  extensive  re- 
pairs will  not  prevent  the  risk  from  attaching  in  port.^^  The 
last  point,  however,  involves  the  question  whether  the  war- 
ranty of  seaworthiness  is  to  be  implied  under  time  policies, 
which  will  be  considered  hereafter,  and  the  question  of  delay 
in  commencing  the  voyage  will  also  be  more  fully  considered 
hereafter  under  the  head  of  "deviation." 

§  1495.  Attachment  of  Risks — Sailing  on  Voyag-e — 
Departure. — The  least  locomotion  with  readiness  of  equip- 
ment and  clearance,  intending  to  sail  on  her  voyage,  satisfies 
a  warranty  to  sail.^^  The  moment  a  ship  quits  her  moorings 
in  readiness  for  sea,  or  in  complete  preparation  for  her  voyage, 
intending  to  sail,  she  has  sailed  on  her  voyage  within  the  mean- 
ing of  that  term,^^  even  though  she  is  afterward  stopped  by 
head  winds,^"*  or  is  detained  by  some  subsequent  occurrence.^^ 
But  the  ship  must  sail  on  the  voyage  insured,  and  must  not  only 
have  broken  ground,  but  on  or  before  the  day  must  be  so  far  in 
a  state  of  complete  preparation  and  fitness  for  the  performance 
of  her  voyage  that  nothing  remains  to  be  done  afterward  as  to 
the  commencement  of  it,  and  she  must  intend  to  at  once  prose- 
cute her  voyage  without  further  delay.^^  But  the  fact  that  a 
vessel  so  fitted  is  moving  down  a  river  does  not  necessarily  de- 
termine that  she  has  sailed  on  her  voyage;  the  quo  animo  de- 

"  McLanaliau  v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  170. 

"  Union  Ins.  Co.  v.  Tyson,  3  Hill  (N.  Y.),  118;  Nelson  v.  Salvador, 
Moody  &  M.  309. 

»=  Bowen  v.  Merchants'  Ins.  Co.,  20  Picli.  (Mass.)  275;  32  Am.  Dec. 
213.  per  Cowen,  J. 

"  Bowen  v.  Merchants'  Ins.  Co.,  20  Pick.  (Mass.)  275;  32  Am.  Dec. 
213. 

"  Pettigrew  v.  Pringle,  3  Barn.  &  Adol.  514,  per  Lord  Tenterden. 

"  Pettigrew  v.  Pringle,  3  Bam.  &  Adol.  514,  per  Lord  Tenterden; 
Lang  V.  Anderson,  3  Barn.  &  C,  per  Lord  Tenterden;  Bowen  v.  Hope 
Ins.  Co.,  20  Pick.  (Mass.)  275;  32  Am.  Dec.  213.  per  Cowen,  J.;  Thel- 
Insson  V.  Staples,  1  Dong.  366,  n.,  per  Lord  Mansfield;  Coeliran  v. 
I'isher,  4  Tyrw.  424;  2  Cromp.  &  M.  581,  per  Lord  Lyndhurst,  C.  B.; 
Fisher  v.  Cochran,  5  Tyrw.  496;  1  Cromp.  M.  &  R.  809. 
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cides  the  point. '^'^  But  in  case  of  an  insurance  from  A  to  B, 
wan'anted  to  have  sailed  before  a  certain  day,  the  warranty  ap- 
plies to  the  voyage,  and  not  to  the  risk  in  port,  and  the  policy 
attaches  on  the  subject  in  port,  so  that  whether  the  vessel  sailed 
before  the  day  or  not,  a  risk  has  been  run,  and  the  insurer  is 
entitled  to  his  premium.^^  Departure,  however,  imports  an 
effectual  leaving  of  the  place  behind,  and  if  the  vessel  be  de- 
tained or  driven  back,  though  she  may  have  sailed,  there  is  no 
departure."'*^  Other  points  are,  however,  involved  in  the  deter- 
mination of  these  questions  of  what  is  a  sailing  and  a  depart- 
ure, and  they  will  be  more  fully  considered  under  the  subject 
of  warranty  to  sail. 

§  1496.  Attachment  of  Risk  "at  and  from**  Foreign 
Port. — In  insurances  "at  and  from"  or  "from  her  arrival" 
at  a  foreign  port  at  which  the  vessel  is  expected  to  arrive,  and 
which  is  the  terminus  a  quo  of  a  homeward  voyage,  the  risk 
attaches  at  once  from  the  moment  of  her  first  arrival  "a;t"  or 
within  the  specified  port  in  a  state  of  sufficient  repair  and  sea- 
worthiness to  enable  her  to  lie  there  in  safety  or  reiasonable  se- 
cm'ity  till  she  is  properly  prepared  and  equipped  for  her  voy- 
age, and  the  risk  continues  there  during  her  stay  in  port  as  long 
as  the  ship  is  preparing  for  the  voyage  insured.  This  rule, 
however,  is  subject  to  such  modifications  as  may  arise  from  an 
unreasonable  delay  in  such  port,  from  a  construction  of  the 
policy  showing  an  evident  intent  otherwise,  and  from  the  usages 
of  particular  trades.^^  And  this  rule  is  also  qualified  by  the 
proviso  that  the  ship  must  arrive  within  such  time  as  not  to 
materially  increase  the  risk,  as  where  an  unreasonable  delay  in 


"  Dennis  v.  Ludlow,  2  Gaines  (N.  Y.),  111. 

"«  Hendricks  v.  Commercial  Ins.  Co.,  8  Johns.  (N.  Y.)  1. 

"  Union  Ins,  Co.  v.  Tysen,  3  Hill  (N.  Y.),  118,  per  Cowen,  J.;  Moir 
V.  Royal  Exch,  Assur.  Co.,  6  Taunt.  241;  4  Camp.  &i;  3  Moore  &  S. 
4G1. 

"o  Seamans  v.  Loring,  1  Mason  (C.  C),  127,  and  cases  cited;  Parme- 
tcr  V.  Cousins,  2  Camp.  235;  Vallance  v.  Dewar.  1  Camp.  503;  Haugh- 
Ton  V.  Empire  Mar.  Ins.  Co.,  L.  R.  1  Ex.  20G;  Bell  v.  Bell,  2  Camp. 
475;  Bii-d  v.  Appleton,  8  Term  Rep.  5G2;  Patriolx  v.  Ludlow,  3  Johns. 
Cas.  (N.  Y.)  10;  2  Am.  Dec.  130.  per  Kent.  J.  (Mr.  Parsons  says  the 
words  of  this  judge  are  obiter);  Camden  v.  Conley,  1  W.  Black.  417; 
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arriving  changes  the  character  of  the  risk,  as  to  a  more  dan- 
gerous season  of  the  year,  and  this  exception  applies  whether 
the  delay  be  voluntary  or  involuntary.^^ 

§  1497.  What  is  Sufficient  Repair  and  Seaworthiness 
for  Ship  to  Lie  in  Safety  "at"  Outport. — It  would  nec- 
essarily follow  that  the  converse  of  the  proposition  stated  under 
the  last  section  is  true,  and  that  the  policy  will  not  attach  if 
the  ship  arrives  at  such  foreign  port  in  so  crippled  a  condition, 
or  so  badly  wrecked,  that  she  cannot  lie  there  in  safety  or  rea- 
sonable security  to  properly  prepare  and  .equip  for  her  voy- 
age.^^  By  the  term  "seaworthiness,"  as  used  in  the  last  sec- 
tion, applied  to  the  ship  in  the  connection  there  stated,  ia 
meant  a  state  of  seaworthiness  commensurate  with  her  then 
risk,  and  condition  consistent  with  the  ship's  then  security  in 
the  specified  port.  A  state  of  repair  and  equipment  "at"  such 
a  port  may  be  snfficient,  although  it  would  be  unseaworthiness 
for  the  sea  voyage.  It  may  reasonably  be  assumed  from  the 
nature  of  the  thing  that  repairs  may  probably  be  necessitated 
upon  the  ship's  arrival  at  such  specified  port;  a  necessity  for 
repairs  and  siome  delay  for  that  purpose  to  put  her  in  a  fit  condi- 
tion to  undertake  her  voyage  being  events  unavoidably  con- 
templated under  every  such  contract  for  insurance.^^     Thus,  a 


Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.)  56;  Stone  v.  Marine 
Ins.  Co.,  L.  R.  1  Ex.  D.  81;  Motteux  v.  London  Assur.  Co.,  1  Atk.  545; 
De  Wolf  V.  Archangel  M.  Ins.  Co.,  L.  R.  9  Q.  B.  451;  Kemble  v. 
Bonne,  1  Caines  (N.  Y.),  75;  Smith  v.  Steinbach,  2  Caines  (N.  Y.),  158; 
Taylor  v.  Lowell,  3  Mass.  331.  And  see  sec.  1018  herein,  and  sees. 
1498,  1500,  post. 

"  DeWolf  V.  Archangel  M.  Ins.  Co.,  L.  R.  9  Q.  B.  451,  relying  upon 
Hull  V.  Cooper,  14  East,  472;  Mount  v.  Larkins,  8  Bing.  108,  122;  Val- 
lauce  V.  Dewar,  1  Camp.  501,  and  other  cases. 

'■'  rarmeter  v.  Cousins,  2  Camp.  257,  per  Lord  Ellenborough,  and 
cases  cited  in  last  note.  See,  also,  Shaw  v.  Felton,  2  East,  109;  Ilom- 
meyer  v.  Lushington,  15  East,  46. 

°'  Annan  v.  Woodman,  3  Taunt.  299;  Forbes  v.  Wilson,  reporroiJ 
in  1  Marshall  on  Insurance,  ed.  1810,  *155;  Merchants'  Ins.  Co.  v. 
Clapp,  11  IMck.  (Mass.)  .^)6;  Smith  v.  Surridge,  4  Esp.  25;  Taylor  v. 
Lowell.  3  Mass.  331,  per  Scwall.  J.;  Abithol  v.  Burston,  6  Taunt.  464; 
Faddock  v.  Franklin  Ins.  Co.,  11  I'ick.  (Mass.)  227,  per  Shaw,  C.  J.; 
Farmeter  v.  C<msins,  2  Camp.  257:  McLanahan  v.  ITniviMsal  lus.  Co., 
1  Fet.  (U.  S.)  1S4.    And  see  sections  as  to  warranty  of  seaworthiness*. 


§§  1498,  1500        DURATION    OF    RISK — THE- SHIP.  1560 

policy  on  a  ship  ''at  and  from  a  port"  will  attach  although  the 
ship  be  at  the  time  undergoing  extensive  repairs  in  port,  so  as 
to  be  utterly  unseaworthy,  in  the  general  sense,  for  a  voy- 
age.^* The  safety  required  is  a  physical  safety  from  the  perils 
insured  against,  a  freedom  from  political  danger  not  being  ne- 
cessitated.^^ 

§  1498.  Whether  Risk  Attaches  upon  First  Arrival 
"at"  or  after  the  Vessel  has  heen  Moored  Twenty-four 
Hours,  etc. — Where  a  vessel  insured  "at  and  from"  a  for- 
eign port  has  not  been  lying  in  port,  but  is  expected  to  arrive, 
.and  the  homewai'd  risk  is  preceded  by  the  risk  under  the  out- 
ward pclicy,  which  is  to  continue  after  the  ship's  arrival  for 
•either  a  specified  number  of  days  or  until  she  is  moored  twenty- 
four  hours  in  safety,  the  question  has  been  raised  whether  the 
homeward  policy  attaches  immediately  upon  the  ship's  first 
arrival  '^at"  or  within  the  place,  or  not  until  the  ship  has  been 
moored  twenty-four  hours  in  safety.  The  true  rule  undoubt- 
edly is  that  above  stated  by  us.^® 

§   1500.      Same  Subject — Cases  and  Opinions    of    the 
Courts. — The  case  of  Garrigues  v.  Coxe^'^  holds  that  the  home- 

^*  McLanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  1S4. 

**  Boll  v.  Bell,  2  Camp.  475,  per  Lord  Ellenborougb. 

^  Section  1496,  herein.  Mr.  Marsliall  says  that  in  such  cases  "the 
risli  begins  from  the  first  moment  of  her  [the  ship's]  arrival  at  the 
place  specified,  and  the  words  'first  arrival'  are  implied  and  always 
understood  in  policies  so  worded":  1  Marshall  on  Insurance,  ed.  ISIO, 
"^■=202.  Mr.  Arnould  declares  that  the  rislj  "commences  immediately 
on  her  first  arrival  at  such  port,  and  continues  duriug  the  whole  time 
that  she  remains  there  in  a  course  of  preparation  for  the  voyage  in- 
sured." and  this  rule  remains  unchanged  in  Mr.  Maclachlan's  edition 
of  1887  of  Mr.  Aruould's  ^^orli;:  1  Arnould  on  Marine  Insurance,  Per- 
kins' ed.  1850,  448,  "''144;  1  Arnould  on  Marine  Insurance,  Maclach- 
lan's ed.,  1887,  406,  407.  Mr.  Phillips  says:  "In  insurances  on  a  ves- 
sel 'at'  a  port,  the  risli  generally  commences  from  the  time  of  its 
being  there":  1  Phillips  on  Insurance,  3d  ed.,  506,  sec.  932.  Mr.  Par- 
sons says:  "If  the  policy  on  the  homeward  voyage  is  stated  to  be 
in  continuance  of  the  policy  on  the  outward,  it  would  certainly  tai^e 
effect  on  the  termination  of  the  outward,  but  perhaps  not  otherwise"': 
2  Parsons  on  Marine  Insurance,  ed.  1868,  46.  Emerigon,  however, 
declares  that  the  ship  can  never  perish  outward  and  inward,  al- 
tliough  the  rule  is  otlierwise  in  regard  to  the  goods:  Emerigon  on 
Insurance,  Meredith's  ed.  18.50.  c.  xiii.  sec.  20,  pp.  592-94. 
"  1  Binn.  (Pa.)  592;  2  Am.  Dec.  493. 
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ward  risk  in  such  cases  begins  only  when  the  vessed  has  been 
moored  twenty-four  hours  in  safety.  This  was,  however,  a 
case  at  nisi  prius.  Lord  Hardwicke  declares  in  Motteux  v. 
London  Assurance  Oompany,^^  that  the  words  "first  arrival" 
are  always  implied  and  understood  in  such  insurances.  In 
Seamans  v.  Loring^^  Judge  Story  states  that  the  homewai'd 
policy  "'at  and  from"  a  foreign  port  attaches  from  the  ship's 
first  arrival  there.'^  In  Yallance  v.  Dewar'^^  the  court  says: 
"According  to  the  general  import  of  the  words  'at  and  from,' 
the  policy  would  attach  upon  the  ship's  first  mooring  in  a  har- 
bor" at  the  place  where  the  risk  is  to  commence.  In  Patrick 
V.  Ludlow^^  Mr.  Justice  Kent  places  the  time  of  the  attach- 
mene  of  the  risk  on  the  ship  in  these  cases  "from  the  time  of 
her  arrival"  in  such  foreign  port.'''^ 


"  1  Atk.  545. 

•»  1  Mason  (C.  C),  127. 

™  Haugbton  v.  Empire  Mar.  Ins.  Co.,  L.  R.  1  Ex.  206.  The  risk  iu 
this  case  was  uudei-  a  policy  "at  and  from"  a  foreign  port,  and  the 
point  was  raised  that  the  policy  did  not  attach  until  the  vessel  had 
been  safely  moored  within  the  harbor.  It  was  nevertheless  declared 
by  the  court  that  risk  on  the  ship  commenced  on  her  first  arrival  in 
port,  and  that  the  first  arrival  need  not  be  identical  with  the  moor- 
ing in  good  safety  named  iu  outward  policies,  since  the  terms  in  one 
contract  could  not  be  construed  by  reference  to  another  not  referr<Ml 
to.  The  cases  relied  on  are  Parmeter  v.  Cousins,  2  Camp.  235;  Bell 
V.  Bell,  2  Camp.  475;  Motteux  v.  London  Assur,  Co.,  1  Atk.  545. 

"  1  Camp.  503. 

«  3  Johns.  Cas.  (N.  Y.)  10. 

"  Criticised  in  2  Parsons  on  Marine  Insurance,  ed,  1SG8,  46,  as  an 
opinion  altogether  obiter.  It  is  also  declared  in  another  case  that  if 
the  ship  has  once  been  "at"  the  outward  port  or  terminus  a  quo  of 
the  homeward  voyage  in  such  good  physical  safety  as  to  admit  of 
repairs,  it  is  sufficient:  Bell  v.  Bell,  2  Camp.  475,  cited  in  1  Arnould 
on  Marine  Insurance,  Perkins'  ed.  1850.  448.  *443.  *444;  1  Arnould  on 
Marine  Insurance,  Maclachlan's  ed.  1SS7,  406;  Parmeter  v.  Cousins, 
2  Camp.  235,  per  Lord  Ellenborough.  Mr.  Parsons  criticises  the  opin 
ion  of  Mr.  Justice  Kent  (2  Parsons  on  Marine  Insurance,  ed.  1808.  46 
n,  47  m)  in  Patrick  v.  Ludlow,  3  Johns.  Cas.  (N.  Y.)  10,  above  noted, 
as  "altogether  obiter."  saying  "The  question  before  the  court  was  dis- 
tinct from  this."  He  also  says  of  that  in  Motteux  v.  London  Assur. 
Co.,  1  Atk.  545,  above  noted,  "The  chancellor  did  not  intend  to  dis- 
tinguish between  the  moment  of  arrival  and  the  being  moored 
twenty-four  hours." 
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§  1501.  Same  Subject — Attachment  and  Duration  of 
Risk  "at  and  from"  Island,  etc."^ — In  case  of  an  insurance 
on  a  sliip  "at  and  from"  an  island  or  district  with,  several  ports, 
sucli  as  tlie  West  Indies,  the  outward  risk  to  continue  until 
the  ship  has  been  moored  twenty-four  hours  in  safety,  the 
homeward  policy  Avill  attach  upon  the  exj)iration  of  the  out- 
ward; that  is,  after  she  has  been  moored  twenty-four  hours  in 
safety  aftea*  her  voluntary  arrival  at  her  first  port  of  discharge, 
even  though  at  that  time  she  has  not  discharged  all  her  out- 
ward cargo,  and  although  she  thereafter  goes  from  port  to  port 
of  the  island.  In  this  case  it  appeared,  however,  that  the  ship 
was  bound  to  the  island  generally,  and  by  the  course  of  trade, 
to  touch  at  the  several  ports  there  to  discharge  and  take  in 
cargo,  and  the  decision  was  based  upon  evidence  of  the  custom 
of  merchants  as  to  the  time  when  the  outward  risk  ended,  and 
the  verdict  was  found  by  a  special  jury  that  the  risk  ended 
as  above  stated.'^^  But  in  a  similar  case  under  a  policy  "at  and 
from"  Georgia  to  Jamaica  and  "till  moored  twenty-four  hours 
in  safety,"  Lord  Kenyon  said,  the  risk  on  the  ship  ceased  on 
her  being  moored  twenty-four  hours  within  the  first  port  of 
the  island  for  the  purpose  of  unlading.''''* 

§  1502.  Usagre  may  Suspend  Attachment  of  Risk  "at 
and  from"  beyond  Time  of  Ship's  First  Arrival. — A  notori- 
ous and  established  usage  of  a  particular  trade,  presumptively 
within  the  knowledge  of  both  parties,  may  suspend  the  attach- 
ment of  a  risk  "at  and  from"  beyond  the  time  of  the  ship's  first 
arrival,  so  that  in  such  case  the  risk  will  only  commence  on 
the  homeward  voyage  when  the  vessel  begins  preparations 
therefor.  This  is  illustrated  by  the  case  of  an  insurance  upon  h 
ship,  freight,  and  cargo  at  and  from  ISTewfoundland  to  a  port 
in  Europe,  it  being  an  established  usage  of  the  Newfoundland 
trade  for  vessels,  'after  arrival  there  and  finding  no  cargo 
ready,  to  be  employed  in  fisliing  upon  the  banks,  or  in  making 


"  See  sec.  1524,  herein. 

"  Camden  v.  Cowley,  1  W.  Black.  417.    See  opinions  of  Lord  Mans- 
field and  Wilmot,  J.;  Leicli  v.  Mather,  1  Esp.  412,  per  Lord  Kenyon. 
"a  Leigh  V.  Mather,  1  Esp.  412,  per  Lord  Kenyon. 
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intermediate  trading  voyages  to  some  adjacent  port,  before 
they  begin  to  take  in  their  homeward  cargo.  Here  the  risk 
is  not  determined  by  the  delay  or  intermediate  voyage,  but  is 
suspended  as  to  its  attachment,  by  the  usage  of  which  the  in- 
surere  are  bound  to  take  notice  until  the  vessel  begins  to  pre- 
pare for  the  voyage  insured,  and  the  underwriters  in  such 
case  are  not  liable  for  any  antecedent  loss.  It  also  appeared 
in  this  case  that  it  was  a  custom  to  cover  the  ship  by  a  separate 
insurance  during  such  fishing  or  intermediate  voyages."^^  But 
in  case  of  an  insurance  "at  and  from"  any  ports  in  ISTewfound- 
land,  and  the  vessel  leaves  the  port  there  and  goes  to  the 
banks  and  fishes  for  several  days,  the  insured  cannot  recover 
for  a  loss  thereafter  sustained.'^'^ 

§   1503.     Stipulation    that    Risk    Commence   "at    and 
from"  on  Termination  of  Cruise  and  Preparing  for  Voyage. 

An  insurance  may  stipulate  that  the  adventure  shall  begin 
on  the  termination  of  the  cruise  and  preparing  for  her  home- 
ward voyage,  the  policy  being  "at  and  from"  a  specified  port, 
"or  any  other  port  or  ports"  on  a  cei^tain  coast,  and  where  in 
such  case  the  master  sent  a  boat  from  the  vessel  lying  off 
said  coast  to  the  specified  port  to  see  if  he  could  obtiiin  a 
cargo,  but  was  unsuccessful,  and  sailed  for  another  port  on 
said  coast  for  a  cargo,  and  the  ve^el  was  lost,  the  homeward 
risk  was  held  to  have  attached,  and  a  preparation  for  the  voy- 
age to  have  been  commenced.^^ 

§  1504.  Opinions  of  the  Courts  as  to  Attachment  of 
the  Risk  on  the  Preceding-  Cases. — Lord  Elleiiborough 
says:  "While  the  ship  remains  at  the  place,  a  state  of  repair 
and  equipment  may  be  sufficient  which  would  constitute  un- 
seaworthiness after  the  commencement  of  the  voyage.  But  ' 
while  in  port  she  must  be  in  such  a  condition  as  to  enable  her 
to  lie  in  reasonable  security  till  she  is  properly  repaired  and 
equipped  for  the  voyage ;  she  must  have  once  been  at  the  place 

"  Vallance  v.  Dewar,  1  Camp.  503.     See  Ougier  v.  Jennings,  1 
Camp.  505,  n. 
"  Way  V.  Modifflinni.  2  Term  Eep.  30. 
"  Lambert  v.  Liddard,  5  Tauut.  480. 
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in  good  safety.  If  she  an-ives  at  the  outward  port  so  shattered 
as  to  be  a  mere  wreck,  a  policy  on  the  homeward  voyage  never 
attaches."  ^^  Lord  Kenyon  says:  "Where  a  ship  is  insured 
to  a  particular  port  of  delivery,  if  forced  into  a  different  poit 
by  stress  of  weather,  where  she  discharges  a  part  of  her  cargo 
and  then  proceeds  to  her  port  of  delivery,  I  am  of  the  opin- 
ion that  the  policy  "will  remain  good.  But  where  a  ship,  un- 
der a  general  policy  to  a  port  and  until  moored  twenty-four 
hours,  came  to  another  port,  and  there  voluntarily  remained 
and  discharged  part  of  her  cargo,  such  action  will  put  an  end 
to. the  policy,  whether  on  ship  or  goods."  ^°  In  Motteux  v. 
London  Assurance  Company^ ^  Lord  Hardwicke  says:  "In  a 
former  case  before  me  it  was  debated  w^hether  the  words  'at 
and  from  Bengal  to  England'  meant  the  first  arrival  of  the 
ship  at  Bengal ;  and  it  was  agreed  that  the  words  'first  arrival' 
were  implied  and  always  understood  in  policies."  In  Sea- 
mans  V.  Loring^^  Story,  J.,  says:  "The  true  construction  of 
the  words  'at  and  from'  in  a  policy  must  in  a  measure  de- 
pend on  the  state  of  things  at  the  time  of  the  insuring.  If 
the  ship  is  at  that  time  in  a  foreign  port  or  expected  to  ar- 
rive at  such  port  in  the  couree  of  her  voyage,  the  policy, 
by  the  word  'at,'  will  attach  upon  the  vessel  and  cargo  from 
the  time  of  her  arrival  there.  If,  on  the  other  foot,  the 
vessel  lias  been  a  long  time  in  such  port  without  reference  to 
any  particular  voyage,  the  policy  will  only  attach  from  the 
time  that  preparations  begin  to  be  made  with  reference  to  the 
voyage  assured."  In  Patrick  v.  Ludlow^^  Kadcliff,  J.,  says: 
"A  policy  on  goods  for  any  voyage  cannot  attach  until  they 
leave  the  shore  to  be  put  on  board.  Here  the  insurance  is  ex- 
pressed to  be  'at  and  from  S.,'  and  yet,  as  in  other  policies, 
describes  the  adventure  to  begin  from  the  loading  thereof  on 
board.  It  manifestly  cannot  apply  to  a  period  during  which 
an  intermediate  voyage  was  performed.  That  voyage  cannot, 
therefore,  constitute  a  deviation." 

*•  Parmeter  v.  Cousras.  2  Camp.  235. 

•*  Leiffh  V.  Mather,  1  Esp.  412. 

«  1  Atk.  54.'5. 

«  1  :Nfason  (C.  C).  127. 

«  3  Johns.  (N.  Y.)  10. 
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§   1505.      Meaning  of  the  Word    "Port"    Generally — 

"Port  Risk." — The  meaning  of  the  word  "port"  is  generally 
accepted  to  be  synonymous  with  the  word  "harbor,"  in  the 
sense  that  it  is  a  place  where  ships  may  be  safe  from  the  perils 
of  the  ocean;  a  space  of  water  inclosed  by  land  within  wliich  a 
vessel  may  be  sheltered  from  storms.  But  this  meaning  is  not 
exclusive,  for  it  may  be  controlled  by  the  terms  of  the  poli(.*y, 
by  the  peculiar  sense  in  which  it  is  used,  or  by  commercial 
usage,  and  is  generally  to  be  taken  in  reference  to  the  subject 
matter  to  which  it  is  applied.  It  may  be  applied  to  places  on  a 
coast  where  there  are  no  harbors,  or  to  a  certain  named  port, 
there  being  no  actual  port  or  harbor  there.  In  such  cases  it 
may  mean  only  a  road  or  anchorage  place  for  the  purpose  of 
loading  and  unloading  cargoes,  and  may  extend  to  an  exposed 
and  open  roadstead;  such  a  construction  being  wan*anted  by 
the  facts  and  the  peculiar  sense  in  which  the  w^ord  "port"  is 
used.^^  Thus  a  vessel  insured  "at  and  from"  a  place  has  been 
held  "at"  the  place,  so  that  the  risk  would  attach  when  she 
lay  at  an  island  nine  miles  below  the  town,  sucli  island  being- 
deemed  a  port  of  such  place.*^  Again,  in  case  of  an  insurance 
"to  any  port  in  the  Baltic,"  the  Baltic  may  be  shown  to  com- 
prehend, as  generally  used  and  understood,  the  gulfs  and  in- 
lets which  communicate  with  the  sea,  and  might  include  the 
Gulf  of  Finland,  if  so  proven.^^  So  a  policy  issued  ujwn  a 
vessel  at  and  from  Sydney,  C.  B.,  to  St.  John,  will  attach 


"  De  Longuemere  v.  New  York  Firemen's  Ins.  Co.,  10  Johns.  (N. 
Y.)  120;  rayne  v.  HntchinsoTi,  2  Tauin.  40.5,,.  n.;  Sailing-Ship  Garston 
V.  Hiclde,  1.5  Q.  B.  Div.  580.  per  Lord  Esher;  Uhde  v.  Walters,  3 
Camp.  Ifi;  Neilson  v.  De  La  Cour.  2  Esp.  619;  1  Green,  534;  Sea  Ins. 
Co.  V.  Gavin.  2  Dow  &  C.  124;  Robertson  v.  Clark,  1  Bing.  445;  8 
Moore,  622;  Cockey  v.  Atkinson,  2  Barn.  &  Aid.  460;  Hancox  v.  Fish- 
ing Ins.  Co.,  3  Sum.  (U.  S.)  134;  Fay  v.  Alliance  Ins.  Co.,  16  Gray 
(Mass.),  455;  Constable  v.  Noble.  2  Taunt.  408;  Osacar  v.  Louisiana 
State  Ins.  Co.,  17  Mart.  (La.)  386;  Gray  v.  Harper,  1  Story  (C.  C), 
574;  Cole  v.  Union  Mut.  Ins.  Co..  12  Gray  (Mass.),  501;  7  Am.  Dec, 
609;  Mixon  v.  Atkins.  3  Camp.  300;  Hull  Dock  Co.  v.  Browne,  2  Barn. 
&  Adol.  43;  Brown  v.  Tayleur.  4  Ad.  &  E.  241;  Birch  v.  De  Peyster.  4 
Camp.  385;  Van  Baygen  v.  Barnes.  9  Ex.  253;  1  Duer  on  Insurance, 
ed.  1845,  281,  sec.  74.     See  cases  under  next  sertion, 

•»  Bell  V.  Marine  Ins.  Co..  8  Serg.  &  R.  (Pa.)  98. 

••  Uhde  V.  Walters,  3  Camp.  16. 
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when  the  vessel  calls  at  Sydney  for  orders,  though  she  only 
comes  into  waters  known  on  chai'ts  and  to  practical  men  at 
"Sydney  Hai-bor,"  which  is  ten  miles  distant  from  the  harbor 
of  Sydney  proper,  and  five  miles  distant  from  that  of  iSTorth 
Sydney.^^  And  it  is  held  to  have  been  a  proper  question  for 
the  jury  whether  tlie  words  "New  York  hai-bor,"  under  the 
partJcular  facts  of  the  case,  included  Tanytown,  on  the  Hud- 
sou  Eiver,  about  twenty-nine  miles  north  of  ]^ew  York.^* 
So  when  the  policy  contains  a  clause  that  the  insurers  take  no 
risk  in  port,  but  sea  risk,  tlie  term  "port"  is  not  to  be  con- 
fined to  the  port  of  departure  or  discharge,  but  is  used  in 
contradistinction  to  the  high  seas,  and  refers  to  any  port  into 
which  the  vessel  may  of  necessity  enter  during  the  voyage 
insured.^^  And  the  term  "port  risk,"  under  i^ew  York  poli- 
cies, is  held  to  mean  the  risk  upon  a  vessel  while  lying  in  port 
and  before  departure  upon  another  voyage.^*^  Where  a  ves- 
sel was  warranted  in  port  on  a  certain  day,  and  was  insured 
from  Hamburg  to  Vigo,  and  was  in  the  port  of  Cuxhaven,  out- 
side of  the  port  of  Hamburg,  about  ninety  miles  below,  on  said 
day,  the  risk  was  held  not  to  have  attaohed.^^  And  the  term 
"port  risk"  is  a  technical  term,  the  meaning  of  which,  as  used 
in  marine  policies,  may  be  proven  by  expert  evidence.^^  But 
evidence  is  held  inadmissible  of  a  custom  for  vessels  to  go 
to  two  ports  in  the  same  island  where  the  terms  of  the  contract 
are  clear,  and  insure  "to  a  port  in  Cuba,  and  at  and  from 
thence  to  a  port  of  advice  in  Europe."  ^^  So  also,  an  insurance 
"at  and  from"  her  port  of  lading  excludes  a  construction  that 
lading  at  two  different  places  was  intended,  although  located 
in  the  same  bay  within  a  few  miles  eaoh  of  the  other,  the  con- 
tract clearly  evidencing  that  only  one  port  was  intended.^* 

•'  Troop  V.  St.  Paul  F.  &  M.  Ins.  Co..  33  N.  B.  105. 

"  Petrie  v.  Phoonix  Ins.  Co.  (N.  Y.  C.  A.  1892),  43  N.  Y.  St.  Rep. 
478;  30  N.  E.  Rep.  380;  45  Alb.  L.  J.  419. 

»*  Patrick  v.  Commercial  Ins.  Co..  11  Johns.  (N.  Y.)  9, 

"o  Slocovich  V.  Orient  M.  Ins.  Co.,  10  Cent.  Rep.  456:  3  Mass.  (L.  od.) 
570;  Nelson  v.  Sun  Mut.  Ins.  Co.,  71  N.  Y.  453;  40  N.  Y.  Super.  Ct. 
417. 

»'  Colby  V.  Hunter,  1  Moody  &  M.  81;  3  Car.  &  P.  7. 

«  Nelson  v.  Sun  Mut.  Ins.  Co..  71  N.  Y.  453:  40  N.  Y.  Super.  Ct,  417. 

"  ITenrne  v.  INIarine  Ins.  Co.. 20  Wall.  (U.  S.)  488, 

"  Brown  v.  Tayleur.  4  Ad.  &  E.  241. 
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§  1506.  Duration  of  Risk — Time  Policies  "at  Sea" — 
**On  a  Passag-e." — In  insurances  on  time  it  is  frequently 
■stipulated  that  if  the  ship  be  "at  sea"  or  "on  a  passage"  when 
the  peniod  for  limitation  for  the  duration  of  the  risk  expires, 
that  tlie  insurance  shall  continue  imtil  her  anival  at  her  port 
of  discharge  or  port  of  destination.  In  construing  these  terms, 
reference  must  necessarily  be  had  to  the  connection  in  which 
they  are  used,  and  the  evident  intent  of  tlie  pai-ties  to  be  ascer- 
taii.ed  by  the  language  employed,  together  with  such  other 
aids  to  construction  as  may  be  legally  available.  If  a  vessel 
has  sailed  on  or  commenced  her  voyage,  she  would  presumably 
seem  to  be  at  sea  from  the  commencement  to  the  termination 
of  that  voyage.  In  connection  with  this  question,  the  point 
considered  under  the  last  section  may  be  important.  As  will 
be  seen,  however,  there  is  some  disagreement  between  the 
courts  as  to  the  effect  of  these  words.  Thus,  where  an  in- 
surance is  upon  a  ship  for  a  specified  time,  and  if  she  should 
be  at  sea  at  the  expiration  of  said  period,  the  insurance  to 
continue  at  the  same  rate  of  premium  until  she  reaches  her 
port  of  destination,  the  vessel  is  held  to  be  at  sea,  within  the 
intent  of  the  policy,  if  at  the  expiration  of  the  time  she  is 
lying  ready  to  sail  in  a  river  leading  from  a  port  twenty-five 
miles  inland,  but  cannot  get  down  nor  sail  till  after  the  year, 
because  of  headwinds  and  a  heavy  sea,  and  the  insurers  are 
liable  for  her  damage  after  sailing  from  the  river  after  the 
year,  there  being  no  fraud  nor  want  of  diligence.^^  But  where 
a  vessel  was  insured  for  a  year  by  a  policy  containing  a  provis- 
ion that  if  she  was  "on  a  passage  at  the  end  of  the  term"  the 
risk  should  continue  until  her  arrival  at  her  port  of  destina- 
tion, and  she  sailed  from  the  Ohincha  Islands  and  put  into 
Callao,  on  the  mainland,  there  being  no  other  port  of  entry  for 
the  Chinchas,  for  the  necessary  clearance,  water,  and  crew  for 
her  further  voyage,  and  while  there  the  year  expired,  it  was 
held  that  she  wias  not  "oai  a  passage"  within  a  meaning  of  the 

•»  Union  Ins.  Co.  v.  Tyson.  3  Hill  (N,  T.).  118.  Tlie  court  cites  and 
relies  upon  Rowen  v.  Merchants'  Ins.  Co..  20  Pick.  (Mass.)  27.t;  32 
Am.  Dee.  213,  a  case  directly  in  point,  boinc:  based  upon  substantially 
similar  facts,  and  which  also  holds  that  the  vessel  is  "on  a  passage' 
'Under  such  circumstances. 
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policy.^^  So  in  a  similar  case  the  vessel  was  held  not  "at 
sea''  at  the  end  of  the  year,  but  had  arrived  at  her  "port  of 
destination,"  whei'c  she  had  anchored  between  two  of  those  isl- 
ands for  want  of  a  port  before  the  term  expired,  and  took  in 
her  cargo  in  boats,  obtaining  her  clearance  at  Callao,  and  sail- 
ing after  the  year.  The  rule  stated  was  that  the  risk  in  such 
cases  will  terminate  when  the  ship  at  the  end  of  the  year  is,  or 
afterward  first  arrives,  at  some  port  to  which  she  is  sent  to 
take  in  cargo,  and  this  though  the  place  is  not  an  open  port  by 
law,  but  an  open  roadstead,  with  no  haven,  harbor,  or  cus- 
tomhouse, and  is  not  her  final  destination.^'^  In  ISTew  York, 
the  vessel  was  held  not"'at  sea"  under  a  like  policy,  the  risk  to 
continue  until  her  arrival  at  her  port  of  destination,  in  a  case 
where  she  was  detained  undergoing  repairs  in  a  foreign  port, 
although  not  her  final  port,  at  the  expiration  of  the  specified 
time,  and  was  subsequently  lost  on  her  return  passage.  In 
this  case  no  port  of  destination  was  named.^*  In  another  case 
the  risk  was  to  continue  if  "on  a  passage"  at  the  end  of  the 
term  until  the  ship's  arrival  at  her  port  of  destination,  and  un- 
til arrived  and  moofred  at  anchor  twenty-four  hours  in  safety; 
the  vessel  was  on  a  charter  to  the  French  marine  to  proceed 
directly  to  Woosung,  near  Shanghai,  there  to  receive  orders 
whether  to  discharge  at  Woosnng  or  to  proceed  farther;  she 
was  on  a  passage  at  the  end  of  the  term.     She  arrived  at  the 


»«  Washington  Ins.  Co.  v.  White,  103  Mass.  238;  4  Am.  Rep.  543. 

"  Cole  V.  Union  Mnt.  Ins.  Co.,  12  Gray  (Mass.),  501;  74  Am.  Dec. 
GOO.  Here  the  court  said:  "Although  there  was  no  customhouse,  and 
no  clearance  could  be  obtained  there,  she  was,  in  reference  to  condi- 
tion in  policy  as  to  the  extension  of  same,  not  'at  sea,'  and  not  entitled 
to  the  benefit  of  the  extension  of  the  time  secured  thereby  to  vessels 
'at  sea'  at  the  end  of  the  year":  Tllton  v.  Tremont  Ins.  Co.,  12  Gray 
(Mass.),  519,  and  note.  Although  the  last  three  cases  were  decided 
in  Massachusetts,  yet  in  another  case  in  that  state,  where  the  risk 
was  to  continue  at  an  agreed  premium  until  she  reached  her  port  of 
discharge  if  the  vessel  was  at  sea  when  the  year  expired,  it  was 
held  that,  being  in  a  foreign  port  at  the  expiration  of  the  term,  hav- 
ing been  captured  and  carried  thither  against  the  will  of  the  master, 
she  was  still  "at  sea"  within  the  meaning  of  the  policy:  Wood  v. 
New  England  Ins.  Co..  14  Mass.  31:  7  Am.  Dec.  182. 

»»  American  Ins.  Co.  v.  Hutton,  7  Hill  (N.  Y.),  321;  affirming  24 
Wend.  (N.  Y.)  330. 
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moutli  of  the  Shanghai  river  witliin  the  port  of  Woosung,  and 
was  directed  to  await  there  for  fm-ther  orders,  in  accordance 
with  the  terms  of  the  chartei'-party.  She  was  lost  at  that  place 
after  the  term  had  expired,  and  it  was  held  that  Woosung  was 
the  port  of  destination,  and  the  risk  ended  when  she  had  been 
moored  in  safety  there  twenty-four  hours.^^  Again,  the  un- 
derwriters were  held  discharged  under  a  time  policy  for  twelve 
months  ending  iiovember  10,  1838,  with  liberty  of  the  globe, 
and  if  "at  sea"  at  the  end  of  the  time  limit,  the  insurance  to 
continue  at  the  same  rates  until  her  arrival  at  her  port  of  desti- 
nation in  the  United  States,  and  while  on  her  voyage  to  Eng- 
land she  encountered  a  gale  in  December,  1838,  and  sustained 
damage.  The  decision  was  based  upon  the  point  that  the  un- 
derwriters were  not  liable  unless  she  was  on  her  voyage  to  the 
United  States  at  the  time  of  sustaining  tlie  loss.^^** 

§  1607.  Attachment  Risk  "at  and  from"  Vessel  L.yingr 
Longr  in  Foreign  Port  or  Stated  to  be  There  in  Safety — 
Where  She  Now  is. — In  cases  where  an  insurance  is 
effected  "at  and  from"  some  foreign  port  in  which  the  vessel 
may  have  been  lying  a  long  time,  withoait  refea^ence  to  any  par- 
ticular voyage,  the  risk  attaches  from  the  time  the  ship  begins 
to  make  preparations  for  the  voyage  insured,  or  when  some  act 
is  done  toward  equipping  her  for  the  voyage,  or  on  the  day  on 
which  she  is  stated  to  have  been  in  safety  in  the  port  frojn 
which  she  is  to  sail,  and  in  case  the  ship  is  stated  to  have 
been  at  the  port  on  a  certain  day,  it  means  that  she  was  there 
in  safety.  If  the  loss  or  injury  occurs  befoi-e  that  day,  the 
underwriters  are  not  liable,  foi-  the  risk  has  not  commenced.^^^ 
So  the  words  "where  she  now  is,"  following  the  words  "at  and 
from  the  port  of  Gibraltar,"  will  amount  to  a  wan-anty  that 
the  ship  is  there  at  said  port  in  safety.^ ^^ 


•"'  Wales  V.  China  Mut.  Ins.  Co..  8  Allen  (Mass.),  380. 

100  ■p.yve  V.  Alarlne  Ins.  Co.,  6  Whart.  (Pa.)  247.     See  s.  c,  5  Watts 
&  S.  (Pa.)  llfi. 

"^  Seamens  v.  Lorin.sr,  1  INIason  (C.  C).  127,  per  Story,  J.,  and  cases 
cited;  Kemble  v.  Bonne,  1  Caines  (N.  Y.).  75,  79,  per  the  court. 

"=  Cnllasxhan  v.  Atlantic  Ins.  Co.,  1  Edw.  (N.  Y.)  04. 
Joyce.  Vol.  II.— 99 
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§  1508.  Homeward  Policy  "at  and  from"— General  Des- 
ig-nation  of  Ports — Case  of  Island  or  District. — In   insur- 
ances "sLt  and  from"  it  may  be  evident  tliat  it  was  the  intent  of 
the  parties  not  to  eonfine  the  limits  of  the  risk  to  a  specific  port 
or  place,  but  tbat  the  protection  of  the  policy  should  be  ex- 
tended to  the  ship  in  sailing  from  one  port  to  another  for  the 
purpose  of  loading.     Thus,  insurances  "at  and  from"  an  isl- 
and or  district  witli  several  ports  is  not  the  same  as  a  policy 
at  and  from  a  port.     The  general  words  of  the  former  may 
evidence  an  intent  to  license  the  use  of  all  the  different  ports 
of  the  island  or  country  named,  and  gives  the  ship  a  liberty  of 
going  from  one  port  to  another  in  the  island  or  district  for 
the  purpose  of  loading  or  completing  her  cargo. -^"^     But  where 
the  insurance  was  on  freight,  the  description  being  to  a  port 
on  the  north  side  of  Cuba,  with  liberty  to  a  second  port  there- 
on, the  risk  was  held  limited  to  a  second  port  on  the  side  spec- 
ified, \dz.,  the  north  side.^*^*     The  terms  of  the  policy  may  be 
such  as  to  evidence  an  intent  that  the  risk  may  attach  "at"  one 
of  two  ports  in  the  alternative,  at  the  insured's  election ;  thus, 
in  case  of  a  policy  "at  and  from  either  of"  two  ports,^^^  or 
"at  and  from"  a  port  or  ports  or  ports  and  places,  which  would 
contemplate  a  sailing  to  several  ports  or  places  to  take  in  cargo. 
The  question,  however,  in  cases  of  the  character  of  the  above 
is  dependent  largely  upon  the  construction  of  the  contract. ■'°° 
And  in  certain  oases  of  insurances  upon  a  particular  voyage, 

'•»  Dickey  v.  Baltimore  Ins.  Co.,  7  Cranch  (U.  S.),  327,  relying  upon 
'Camden  v.  Comley,  1  W.  Black,  417;  Bond  v.  Nutt,  Cov.  601;  Thalla- 
son  V,  Ferguson,  Doug.  346,  per  Lord  Mansfield,  who  said  that  under 
an  insurance  "at  and  from"  such  a  place  as  Guadaloupe  or  Jamaica, 
the  word  "at"  comprises  the  whole  island,  and  under  that  word  the 
ship  is  protected  in  going  from  port  to  port  round  the  coast  of  the 
island;  Thelluson  v.  Staples,  Doug.  352,  n.  See,  also.  Brown  v.  Tay- 
leur,  4  Ad.  &  E.  248,  per  Patterson.  J.;  Constable  v.  Noble,  2  Taunt. 
405:  Inglis  V.  Vaux,  3  Camp.  437;  Lambert  v.  Liddard,  5  Taunt.  470; 
Leigh  V.  Mather,  1  Esp.  412. 

"*  Nicholson  v.  Mercantile  etc.  Ins.  Co.,  106  Mass.  399. 

'«'  Vandervoort  v.  Smith,  2  Caines  (N.  Y."),  155.  So  used  in  Gard- 
ner V.  Col.  Ins.  Co..  2  Cranch  (C.  C).  473  (a  policy  on  goods). 

"^  See  Brown  v.  Tayleur,  4  Ad.  &  E.  241;  1  A  mould  on  Marine  In- 
surance. Perkins'  ed.  1S50,  452.  *44S:  1  Arnould  on  Marine  Tnsuran'^c, 
Maclachlan's  ed.  1887.  410;  1  Phillips  on  Marine  Insurance,  3d  ed.. 
.n25,  et  seq.,  sees.  958,  959. 
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governed  by  a  custom  as  to  a  course  of  trade,  the  meaning 
of  general  words,  such  as  "in  all  ports  and  places,"  etc.,  in 
policies  "at  and  from"  may  be  governed,  within  the  reason- 
able import  of  the  terms  of  the  insurance,  by  the  general  us- 
age of  merchants  with  reference  to  that  particular  trade  or 
voyage,  for  every  underwriter  is  bound  to  know  the  usage 
of  the  trade  to  which  his  insurance  relates.^®'^ 

§  1509.  Homeward  Policy  "at  and  from" — Specific 
Desig-nation  of  Port  oi*  Place. — In  cases  where  the  liomeward 
policy  is  "at  and  from"  a  port  or  place  specifically  designated, 
or  "at  and  from"  the  ship's  port  of  lading  in  an  island  or  dis- 
trict having  several  ports,  it  seems  to  be  the  rule  that  the  in- 
tent evidenced  by  such  specific  designation  will  control  and 
limit  the  risk  taken  by  the  insurer,  and  will  exclude  other 
ports  or  places,  restricting  the  risk  to  one  particular  place.-^^^ 
In  such  case  Mr.  Arnould  says:  "It  is  fair  to  conclude  that 
the  underwriter,  with  a  view  of  limiting  his  risk,  confined  it 
to  the  ship  while  she  was  taking  in  her  cargo  at  one  specific 
place  or  hai-boo*  town."  ^^^ 

§  1610.  Attachment  of  Risk  "at  and  from"  Foreigrn 
Port — Ownership  Acquired  while  Vessel  Lying  in  Port. 

If  under  a  policy  "at  and  from"  a  foreign  port  at  which  the 
vessel  has  been  lying  the  ownership  is  acquired  while  the  vessel 
is  lying  in  port,  and  subsequently  to  the  time  that  preparations 
are  begun  to  be  made  with  reference  to  the  voyage  insured,  the 
policy  will  attach  only  from  the  time  such  ownership  is  ac- 
quired.^ ^®  So  the  risk  was  held  to  attach  from  the  time  of 
purchase  at  Trinidad,  in  case  of  an  insiurance  "at  and  from" 
that  place.^^^ 

""  Salvador  v.  Hopkins,  3  Burr.  1707. 

""  Smith's  Mercantile  Law,  Am.  ed.,  404;  Brown  v.  Taylenr,  4  Ad.  & 
E.  241,  per  Patterson,  .T. 

""  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  18.50,  452,  *448.  See 
1  Arnould  on  jMarine  lusurance.  Maolarlilan's  ed.  1S.S7,  410.  So  much 
of  the  text  as  is  here  quoted  from  Perkins'  edition  Is  omitted,  how- 
ever, in  Maclachlau's  edition.     See  chapter  on  "deviation,"  herein. 

""  Seamans  v.  Lorinsr.  1  Mason  (C.  C).  127.  per  Story.  J. 

•"  Steinbach  v.  Ehinelander,  3  Johns.  Cas.  (N.  Y.)  2G9. 
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§  1511.  "At  and  from"  any  One  of  Several  Ports — 
Voyagre  from  One  Port  to  Another  before  Bisk  Attaches. 

If  an  insurance  be  ''at  and  from"  any  one  of  several  ports  of 
departure  to  a  port  of  destination,  and  before  the  ship's  final 
departure  on  the  voyage  insm-ed  she  undertakes  a  voyage  from 
one  of  these  several  ports  to  another,  the  voyage  insui'ed  does 
not  attach  so  as  to  protect  the  prior  voyage.^  ^^ 

§  1512.  Attachment  of  Risk  "from"  a  Port. — In  insur- 
ances on  a  shijD  ''from"  a  port,  the  rule  as  to  the  time  of  the 
commencement  of  tlie  risk  differs  from  that  which  obtains  in 
cases  of  insurances  "at  and  from"  a  port,  since  in  the  former 
case  the  risk  in  port  is  not  covered,  the  risk  only  commenc- 
ing when  the  ship  actually  sails  on  her  voyage,  and  the  in- 
surers are  not  liable  for  her  loss  or  damage  occurring  be- 
fore she  so  sails ;^^^  and  under  sucli  an  insurance  the  risk  may 
commence  "from"  a  port  by  the  vessel  taking  in  part  of  her 
cargo  there  and  completing  her  loading  at  an  outport,  accord- 
ing to  usage  in  case  of  vessels  of  like  burden.^  ^^  The  attach- 
ment of  a  risk  from  a  port,  said  risk  being  part  of  an  entire 
risk,  may  be  postponed  by  a  justifiable  intermediate  voyage.-' ^^ 

§  1513.  Attachment  and  Duration  of  Risk — Entirety 
of  Risk. — In  determining  how  far  the  risk  is  entire,  con- 
sideration must  always  be  given  to  the  fact  that  the  voj^ge 
insured  is  a  legal  term  dependent  upon  the  stipulations  of  the 
contract.  The  evidence  of  the  intent  as  to  the  duration  of  the 
risk  must  be  looked  for  in  such  stipulations,  as  qualified  by  the 

^"  Sellar  v.  McVickar,  1  Mer.  Rep.  23,  cited  in  1  Marshall  on  Insur- 
ance, ed.  1810,  *323,  *324.    See  see.  14SS,  herein. 

"=  Nelson  v.  Sim  Mut.  Ins.  Co.,  71  N.  Y.  453;  Bond  v.  Mitt,  Cowp. 
607;  Pettigrew  v.  Pvingle.  3  Barn.  &  Adol.  514;  Mey  v.  Smith  Car. 
Ins.  Co.,  3  Brev.  (S.  C.)  329;  Union  Ins.  Co.  v.  Tyson.  3  Hill  (N.  Y.), 
118;  1  Arnould  on  Marine  Insurance,  Terliins'  ed.  18.50.  343.  *337, 
*338.  447,  *442;  1  Arnould  on  Marine  Insurance,  Maclachlan's  od. 
1887.  369.  404;  1  Marshall  on  Insurance,  ed.  1810,  261  a;  2  Par-sons  on 
Marine  Insurance,  ed.  1868,  48;  3  Kent's  Commentaries,  5th  ed.,  307, 
n.  a.  See  sec,  1495,  herein,  as  to  what  constitutes  sailing  on  voyage; 
and  see,  also,  sec.  2082.  post,  as  to  warranty  to  sail. 

»^  Mey  V.  South  Carolina  Ins.  Co..  3  Brev.  Const.  (S.  C.)  329. 

^  DriscoU  V.  Passmore,  1  Bcs.  &  P.  200. 
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expressed  termini;  that  is,  the  specific  designation  of  the  times 
when  or  places  wliere  the  risk  commences  and  terminates,  such 
times  and  jjlaces  being  tlie  extremes.  If  in  the  voyage  insured 
the  terminus  a  quo  and  the  terminus  ad  quern  are  expressly 
specified  as  the  two  extremes  of  the  risk,  and  the  premium  is 
entire,  there  is  a  presumption  that  tlie  risk  is  entire,  covering 
the  entire  voyage  insured  between  the  termini;  the  insurance 
in  such  case  is  only  a  single  insurance,  and  ships  are  thus  often 
insured  for  the  round  voyage  out  and  home,  and  the  voyage 
insured  is  one  entire  and  indivisible,  although  her  outward 
voyage  and  homeward  voyage  are  in  reality  separate  and  dis- 
tinct passages,  and  the  underwriter  is  liable  under  such  policy, 
the  lisk  being  entire  for  tlie  entire  voyage  so  insured,  no  mat- 
ter how  many  separate  and  distinct  passages  or  intermediate 
voyages  the  ship  is  by  the  terms  of  the  policy  permitted  to 
make.  But  if  it  is  evident  from  the  contract  that  the  risk  was 
intended  to  be  severable  and  not  entire,  it  will  be  so  held.^^'' 
"When  a  ship  is  insured  both  outward  and  homeward  for  one 
entire  premium,  this,  with  reference  to  the  insurance,  is  con- 
sidered but  as  one  voyage,  and  the  terminus  a  quo  is  also  the 
terminus  ad  quem."^^^  Thus,  in  case  of  an  insurance  at  and 
from  Boston  to  Archangel  and  back  to  Boston,  the  risk  w^as 
held  entire.^ ^^  So  in  case  of  a  policy  on  ship  and  cargo  at  and 
from  A  to  B  during  her  stay  and  trade  there,  thence  to  her 
port  or  ports  of  discharge  in  C,  and  at  and  from  thence  back  to 
A,  the  contract  was  held  entire.^ ^^  And  if  the  risk  has  once 
commenced  upon  a  policy  at  and  from  such  a  port  to  any 
other  port  or  place  whatsoever  for  twelve  months,  at  a  lump 
premium,  the  risk  is  entire.^ ^'^  In  this  connection  the  distinc- 
tion should  be  observed  betvi'^een  the  voyage  insured  and  the 
route  or  voyage  of  the  ship.  In  the  former  case  the  termini 
are  expressed,  but  the  route  or  prescribed  course  of  the  voy- 

"°  Emerigon  on  Insurance.  Meredith's  ed.  1850,  c,  iii,  sec.  2.  ♦oS;  c. 
xiii.  ROC.  4,  p.  549,  et  seq.;  Waters  v.  Allen,  5  Hill  (N.  Y.),  421.  See 
sff.  1420.  herein,  and  cases. 

''■■  1  Marshall  on  Insuraii<'(\  od.  ISIO.  *247. 

"'  Homer  v.  Dorr.  10  :^Iass.  26. 

""  Bermon  v.  Woodbrid.tro.  2  Doug.  7S1. 

m  rpj.j.jg  ^    Fletcher,  Cowp.  666. 
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?ge  of  the  slilp  is  implied.^  ^^  And,  as  we  have  already  stated, 
the  voyage  insured  may  be  changed  or  abandoned,  so  that  the 
risk  may  never  be  incepted,  or  being  abandoned,  may  termi- 
nate;^-^ but  the  route  may  in  several  'cases  be  changed  or  al- 
tered without  the  voyage  insured  being  so,  and  the  voyage  in- 
sured may  be  entirely  broken  up  without  the  route  being  de- 
parted from.  So  a  ship  may  be  chartered  for  a  round  voyage 
out  and  home,  while  the  outward  and  the  homeward  voyage 
may  be  two  distinct  voyages  insured.^ ^^ 


§  1514.  The  Words  "thence"  or  "from"  Used  in  Ref- 
erence to  Intermediate  Ports.^"* — Where  an  insurance  was 
on  a  vessel  "at  and  from"  N.  to  H.,  "from  thence  to"  B.  and 
back  to  X.,  the  rule  was  deduced  that  the  words  "thence"  or 
"from,"  when  used  in  reference  to  the  intermediate  ports  of  a 
voyage,  are  not  terms  of  exclusion,  but  descriptive  of  the  voy- 
age, and  that  the  word  "at"  is  not  necessary  to  cover  the  risk 
on  the  vessel  at  an  intermediate  port,  but  that  the  policy  cov- 
ered the  vessel  while  stopping  at  any  of  the  intermediate  ports 
described  in  the  policy.^  ^* 

"'  Emerigon  says:    "The  route  is  the  way  that  one  takes  to  make 

the  voyage  insured  est  iter  viaggii The  word  'iter'  is  ordinarily 

employed  by  our  authors  to  designate  the  route  and  direction  of  the 
voyage  insured,  rather  than  to  designate  the  voyage  itself":  Emeri- 
gon on  Insurance,  Meredith's  ed.  1850,  c.  xiii,  sec.  5,  p.  550,  sec.  3,  p. 
548. 

"*  Section  1488,  herein. 

**»  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xiii,  sec.  4,  p.  548; 
1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1868,  339-42.  *3.S3-3(;;  I 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  365-70,  and 
cases  above  noted  under  this  section.  It  is  also  provided  by  the  Or- 
donnance  of  1681  that,  "If  the  voyage  is  designated  by  the  policy, 
the  insurer  runs  the  risk  of  the  entire  voyage,  on  condition  always 
that  if  its  duration  exceeds  the  time  limited,  the  premium  shall  be 
increased  in  proportion":  Emerigon  on  Insurance,  Meredith's  od. 
1850,  c.  xiii,  sec.  1,  p.  534,  sec.  13,  p.  573.  et  seq.  This  rule,  being  dp- 
pendent  upon  the  Ordonnance,  has  never  obtained  in  England  or  the 
United  States. 

"*  See  chapter  on  "deviation." 

'=*  Bradley  v.  Nashville  Ins.  Co..  3  La.  An«.  708;  48  Am.  Pec.  4^5. 
See  Ashley  v.  Pratt,  16  Mees.  &  W.  471;  affirmed  1  Exch.  257:  17  L. 
J.  Ex.  135;  and  examine  Marine  Ins.  Co.  v.  Stras,  1  Munf.  (Va.)  408. 
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§   1515.      **At  and  from"  to  aPort  Named  and  "a  Mar- 

ket."^"^ — If  a  vessel  is  insured  "ut  and  from"  a  specified 
port  to  a  specified  port  "and  a  market"  in  the  West  Indies,  or 
a  named  island  of  the  group,  the  words  "and  a  market"  permit 
the  insured  to  take  his  vessel  back  and  forth,  bona  fide,  from 
port  to  port  of  the  isL^nds  or  island,  in  searcli  of  a  market  ;^^''^ 
and  if  different  ports  are  pemiitted  to  be  visited  to  dispose  of 
the  cargo,  a  bona  fide  delay  will  be  allowed  for  the  purpose  of 
procudng  a  price  limited  to  a  reasonable  extent.^  ^^ 

§  1516.  Commencement  of  Voyage  Insured  to  Speci- 
fied Port  With  Liberty  to  Call  at,  etc. — A  voyage  insured 
to  a  port  named,  with  liberty  to  call  at  other  places,  must  ap- 
pear to  hare  been  commenced  either  as  a  voyage  to  the  port 
named,  or  to  the  port  named  by  way  of  the  place  at  which 
liberty  has  been  given  to  call ;  as  in  case  of  an  insurance  on  a 
ship  and  outfit  for  a  voyage  from  New  South  Wales  to  Ota- 
heite,  during  her  stay  and  back,  with  leberty  to  call  at  Mac- 
quarrie  Island  and  all  other  ports  for  South  Sea  fishing  and 
sailing,  the  voyage  must  have  been  commenced  directly  to  Ota- 
heite,  or  there  by  way  of  Macquarrie  Island,  and  there  being 
no  evidence  of  any  intention  to  go  to  Otaheite,  there  can  be 
no  recovery,  even  though  the  vessel  sailed  directly  for  Mac- 
quarrie Island  with  intention  to  proceed  to  the  South  Sea  Is- 
lands, and  is  lost  off  Macquarrie  Island,  about  two  thousand 
miles  from  Otaheite.^  ^® 

SUBDTV.  IT.     Continuance  and   Termmation  of  RisJc — Tfie  Ship. 

§  1523.  Continuance  of  Risk — Liberty  to  "Touch  and 
Stay,"  etc. — Intermediate  Voyagre — Usage    of   Trade. — A 

liberty  "to  touch  and  stay"  or  "to  touch,  stay,  and  trade"  may, 
by  a  notorious  and  established  usage  of  trade,  cover,  and  the 

"°  See  chapter  on  "deviation." 

"'  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  (ISfnss.")  303:  28  Am.  Dec.  24.5; 
Maxwell  V.  Robinson,  1  Johns.  (N.  Y.)  333.  See  Nelson  v.  De  La 
Cour,  2  Esp.  019. 

"«  Colnmbian  Ins.  Co.  v.  Cntlott.  12  Wheat.  (V.  S.)  383. 

*"  Lord  V.  Robinson,  6  L.  J.  K.  B.,  212,    See  next  section. 
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risk  continue  during,  an  intermediate  voyage,  whether  the 
liberty  be  to  touch  and  stay  at  "any  ports  or  places"  or  "any 
port  or  place,"  ^^^  although  a  liberty  "to  touch  at  any"  ports 
or  places  gives  a  license  to  stop  only  at  ports  or  places  in  the 
usual  course  of  the  voyage,  and  the  liberty  to  touch  is  strictly 
construed,  and  must  be  strictly  adhered  to  to  prevent  a  devia- 
tion.^^^  And  the  ship,  no  liberty  to  touch  and  stay  being 
given,  must  not,  after  having  sailed  on  the  voyage  insured, 
make  an  intermediate  voyage  which  is  not  in  furtherance  of 
the  voyage  insured,  for  such  act  will  terminate  the  contract, 
unless  said  act  be  warranted  by  the  usages  of  trade;  for,  as 
we  shall  note  hereafter,  it  is  necessary  that  the  ship  sail  on 
the  voyage  insured  and  no  other,  direct  from  one  of  the  termi- 
ni to  the  other,  and  she  is  not  permitted  to  stop  at  interme- 
diate ports  except  by  necessity  or  permission,  or  under  the 
terms  of  the  contract,  or  by  established  usage,  and  in  certain 
other  cases  to  be  specified  hereafter,^  ^^  Again,  a  voyage  from 
one  port  to  another,  stopping  at  an  intermediate  port  to  un- 
load and  reship  the  cargo  in  order  to  avoid  confiscation,  may 
be  insured  as  a  voyage  from  the  first  port  to  the  last  without 
mentioning  the  intermediate  port.-^^^ 

§   1524.      Termination  of  Risk  on   Ship  to  Island,  with 
Liberty    of   Several    Ports  or  to    Port   or  Ports  of  Dis- 

charg-e.'^^ — If  an  insurance  is  effected  on  a  vessel  to  an 
island  with  liberty  to  touch  and  stay  at  "any  ports  or  places 

130  Gregory  v.  Christie,  3  Doug.  419;  Farquharson  v.  Hunter,  this 
aud  the  last  case  are  reported  in  1  Marsliall  on  Insurance,  ed.  ISIO, 
*273.  *274;  Salvador  v.  Hopliins,  3  Burr.  1707.  See,  also,  chapter  on 
"deviation." 

'"  1  Marshall  on  Insurance,  ed.  1810,  *275;  citing  Lavabre  v.  Wil- 
son, Doug.  271;  Still  v.  Wardell,  1  Esp.  610,  per  Lord  Kenyon;  Sheuff 
V.  Potts.  5  Esp.  96,  per  Lord  Ellenborough.  See  Murray  v.  Col.  Ins. 
Co.,  4  .Tohns.  (N.  Y.)  443.    See  chapter  on  "deviation." 

'^  Coffin  V.  Newburyport  Ins.  Co.,  9  Mass.  449;  Millish  v.  Andrews, 
2  Maule  &  S.  26;  .5  Tauut.  495;  Bottomly  v.  Borill,  5  Barn.  &  C.  210; 
Kettle  V.  Wiggin.  13  Mass.  68;  Clason  v.  Simonds,  6  Term  Rep.  533; 
Martin  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  254;  Gardner  v.  Len- 
house,  3  Taunt.  16. 

"'  Steinbach  v.  Col.  Ins.  Co.,  2  Caines  (N.  Y.),  129. 

"'  See  sees.  1501,  1532,  herein- 
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whatsoever,"  or  to  port  or  poi-ts  of  discharge  in  a  country,  and 
the  principal  and  ultimate  object  of  the  A'-oyage  insured  is  to 
dispose  of  the  outward  cargo,  the  outward  risk  will  terminate 
at  the  first  of  those  ports  where  the  vessel  has  been  moored 
twenty-four  hours  in  safety,  and  discharges  the  bulk  of  her 
outward  cargo,  even  thoug'h  a  small  quantity  of  the  cargo  re- 
mains on  board.  Thus,  in  the  case  of  an  insurance  on  the 
ship  "at  and  from  Liverpool  to  Martinique  and  all  or  any  of 
the  windward  and  leewai'd  islands,  with  liberty  to  touch  at  any 
ports  or  places  whatsoever  to  take  on  board  and  land  goods, 
stores,"  etc.,  and  the  vessel  arrived  at  Martinique  and  dis- 
charged substantially  all  her  outward  cargo,  that  is,  the  great 
bulk  thereof,  only  a  trifling  quantity  remaining  on  board,  with 
which  she  proceeded  to  and  arrived  to  Antigua,  but  was  after- 
ward lost  while  she  lay  at  said  place  waiting  to  procui*e  a  home- 
ward cargo  and  to  discharge  the  remnant  of  her  outward  car- 
go, the  insurers  on  the  outward  voj^age  were  held  dis- 
charged ;^^^  and  it  is  a  question  for  the  jury  whether  the  out- 
ward cargo  is  substantially  discharged  at  the  port  in  ques- 
tion.^ ^^  The  rules  as  to  insurance  on  the  cargo  in  like  cases 
will  be  considered  hereafter. 

"'  Upton  V.  Commercial  Ins.  Co.,  8  Met.  (Mass.)  605;  Inglis  v.  Vaux. 
3  Camp.  436.  See  Crowley  v.  Cohen,  1  W.  Black,  417,  per  Lord  Mans- 
field; Moore  v.  Taylor,  1  Ad.  &  E.  25;  Leigb  v.  Mather,  1  Esp.  412,  re- 
ported in  1  Marshall  on  Insurance,  ed.  ISIO,  *267. 

"'  Upton  V.  Commercial  Ins.  Co.,  8  Met.  (Mass.)  605;  citing  Moore 
V.  Taylor,  1  Ad.  &  E.  25.  The  question  was  left  to  the  jury  in  I)i- 
glis  V.  Vaux,  3  Camp.  437.  Emerigon  says  that  in  case  of  such  in- 
surances "the  risk  on  the  ship  is  terminated  ....  only  after  the 
cargo  has  ?)een  landed  wholly  or  nearly  so."  In  one  of  the  cases  re- 
lied on  by  him  the  risk  was  "out  from  Marseilles  to  the  French  isl- 
ands in  America,  with  leave  to  the  captain  to  touch  and  make  a  i-.  it 
in  all  places  and  parts  he  miglit  think  lit,  the  insurers  taking  the 
risk  as  to  the  goods,  etc..  and  for  the  hull  ....  mitil  arrived  at  the 
French  isles  and  landed  the  whole  in  safety."  and  the  risk  was  held 
determined  at  Logane,  where  llie  sale  of  the  cargo  was  completed, 
except  "only  a  matter  of  one  per  cent  on  the  entire  cargo":  Eraeri-- 
gon  on  Insurance,  Meredith's  ed.  1850,  c.  xiii,  sec.  18.  p.  .586,  et  seq. 
Mr.  Arnould  says  that  in  cases  of  ships  insured  to  a  West  India  isl- 
and, "the  risk  on  the  ship  under  the  outward  polic.y  comes  to  an  end 
immediately  after  she  has  been  moored  twenty-four  hours  in  good 
safely  at  the  one  port  where  llio  great  bulk  of  the  outward  cargo  is 
substantially  discharged,  and  it  will  not  be  considered  as  coutiuuins: 
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§  1525.  Insurance  to  Several  Successive  Ports  of 
Discharge — Election  of  Port. — Where  an  insurance  is  to 
several  successive  designated  ports  or  places  of  disoharge,  as 
from  A  to  B  and  at  and  from  B  to  C,  the  vessel  may  elect  to 
go  immediately  to  the  final  port,  for  she  need  not  sail  to  all  the 
ports,  and  if  the  insured  intends  to  go  to  but  one  of  the  speci- 
fied ports,  that  one  is  at  his  election;  but  if  to  more,  then  he 
must  follow  the  order  specified  in  the  policy,  without  reg-ard  to 
whether  that  be  the  geographical  order  or  not,  and  if  the  ship 
in  such  case  sails  from  A,  and  is  obliged  to  put  into  a  port  of  ne- 
cessity, she  may  go  to  the  final  port  at  once  without  stopping 
at  B.  Usage  may,  however,  change  the  rule.  If  not  named, 
then  the  relative  geogTaphical  order  must  be  followed.^^'^ 

§  1526.  Continuance  of  Risk  where  Completion  of 
Voyage  Insured  is  Compelled  to  be  Temporarily  Delayed. 

The  voyage  insured  may  be  accidentally  delayed  by  unavoid- 
able obsti-uctions  temporary  in  their  nature,  such  as  the 
blocking  of  a  river  or  harbor  approaches  by  ice.  In  such  case, 
if  the  character  of  the  obstruction  is  only  temporary  in  its 
nature,  and  the  intent  is  to  prosecute  to  its  completion  the  ori- 
ginal voyage  insured  is  never  abandoned,  and  if  it  appears 
that  necessary  and  proper  measures  are  taken  to  that  end,  the 

longer  merely  because  a  small  portion  of  the  outward  cargo  is  still 
on  board":  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850.  400. 
463,  *456-58,  441,  *436,  et  seq.,  465,  *460,  sec.  174;  Arnould  on  Marine 
Insurance, Maclachlan'sed.  1887, 397, 418-23.  Mr.  Phillips  says:  "Where 
insurance  is  made  to  a  port  or  ports,  as  to  an  island  or  district,  with 
liberty  to  touch  and  trade  at  divers  ports,  or  'to  the  final  port  of  dis- 
charge,' the  risk  will  terminate  when  the  whole  cargo  Is  discharged, 
or  when  the  objects  to  the  voyage  to  ports  for  the  purpose  of  deliv- 
ering cargo  are  so  far  accomplished  that  the  delivery  of  the  remainder 
at  any  ulterior  port  is  no  inducement  with  consideration  to  proceed 
thither  ....  the  risk  should  continue  upon  the  ship  so  long  at  least 
as  the  disposal  of  the  outward  cargo  is  the  principal  or  substantial 
reason  for  proceeding  to  an  ulterior  port":  1  Phillips  on  Insurance, 
3d  ed.,  G28,  et  seq.,  sec.  963.  See,  also,  1  Marshall  on  Insurance,  cd. 
1810,  *266,  et  seq. 

'"  Kaue  V.  Columbian  Ins.  Co.,  2  Johns.  (N.  Y.)  264;  Hale  v.  Mer- 
cantile Ins.  Co.,  6  Pick.  (Mass.)  172;  Marsden  v.  Reid,  3  East.  572; 
Beatson  v.  Ha  worth.  6  Term.  Rep.  531.  See  Elliott  v,  Wilson,  7 
Brown  Pari.  C.  459.    See  chapter  on  "deviation." 
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delay  being  necessitated  by  inability  at  the  time  to  overcome 
siich  temporary  obstacle,  the. ris]i  will  continue  the  wbole  time 
of  sncb  delay.  But  if  the  vessel,  being  prevented  from  enter- 
ing her  j)ort  of  destination,  turns  awav  tlierefrom  and  seeks 
another  port  of  discharge,  from  that  moment  the  insurers  are 
released,  even  though  the  ship  goes  to  the  nearest  place  of 
safety.-*^^  And  the  voyage  insured  may  continue  within  the 
terms  of  the  policy  till  stopped  by  ice  or  the  closing  of  na^nga- 
tion,  in  which  case  the  question  whether  it  is  so  stopped  may 
be  for  the  jury.^^^ 

§  1627.  Risk  Continues  although  Vessel  be  Compelled 
to  Stop  Without  the  Harbor  by  Municipal  or  Liike  Regu- 
lations —  Quarantine. — If  by  the  municipal  regulations  of 
the  country  the  vessel  is  compelled  to  stop  without  her  harbor 
or  port  of  destination,  in  order  to  be  examined,  the  risk  is  not 
thereby  determined,  but  continues  until  the  vessel  is  moored 
twenty-four  hours  in  safety. ^'*°  So  if  a  ship  is  ordered  to 
quarantine,  even  after  being  moored,  but  mthin  the  twenty- 
four  hours,  the  risk  nevertheless  continues.^ *^  Emerigon.says: 
"Arrival  at  lazarettos  does  not  terminate  the  voyage";  and 
again :  "A  ship  is  put  into  quarantine  .  .  .  .  ;  the  risk  of  the 
vessel  is  at  the  charge  of  the  insurers  until  her  entry  into 
port."  ^^^  Usage  may,  however,  control  when  not  inconsistent 
with  the  express  terms  of  the  policy.  Thus,  Gra-cie  v.  Marine 
Insurance  Company^  ^^  was  a  case  resting  "upon  usage  of  an- 
cient date  and  general  notoriety"  that  the  place  of  landing 
was  the  lazaretto,  and  that  the  landing  would  be  made  under 
the  direction  and  control  of  the  local  authorities;  the  policy 


"»  Brown  v.  Vigne,  12  East.  283;  Parkin  v.  Tnnno,  2  Camp.  ,59;  11 
East.  22;  Brown  v.  St.  Nicholas  Ins.  Co.,  61  N.  Y.  332;  Blaclcenhagen 
V.  London  Assur.  Co.,  1  Camp.  455;  Samuel  v.  Royal  Exch.  Co.,  8 
Barn.  &  C.  110.    But  compare  sees.  1488,  1.531,  herein. 

"»  Sherwood  v.  Agricultural  Ins.  Co.,  73  N.  Y.  447. 

^"  Dickey  v.  United  Ins.  Co..  11  Johns.  (N.  Y.)  358.  See  Gracie  v. 
Marine  Ins.  Co.,  8  Cranch  (U.  S.t.  75  (case  of  Insurance  on  cargo). 

^"  Waples  V.  Eames.  2  Str.  124S. 

"'  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xiil,  sec.  18  pp. 
585,  580. 

'«  8  Cranch  (U.  S.),  75. 
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"was  upon  goods  until  safely  landed  at  Leghorn,  and  Chief  Jus- 
tice Marshall  declared  that  the  actual  landing  of  the  goods 
at  the  lazaretto,  about  half  a  mile  below  Leghorn,  was  the 
landing  contemplated  under  the  said  usage  by  the  parties, 
and  therefore  terminated  the  risk,  and  had  the  parties  intended 
otherwise,  it  should  have  been  so  stipulated. 

§  1528.  Ship  Insured  to  Designated  Port  without 
Provision  as  to  Duration  of  Risk  after  Arrival. — In  case 
of  an  insurance  generally  upon  a  ship  to  a  designated  port, 
witliout  any  provision  as  to  the  duration  of  the  risk  after  her 
aiTival  there,  the  risk  continues  upon  the  vessel  until  her  ar- 
rival at  said  port  of  destination,  and  till  safely  moored  at  the 
usual  place.^**  "Where  a  vessel  was  insured  from  Sissa  to  Ha- 
vana, and  having  arrived  at  said  last-named  port  was  ordered 
to  anchor  under  Moro  Castle,  by  reason  of  a  frigate's  entering 
the  harbor,  and  suffered  damage  the  next  day  while  attempt- 
ing to  reach  the  usual  place  of  discharge,  the  insurers  were 
held  nable.1^5 

§  1529.  Insurance  "at  and  from'*  a  Port — Several 
Ports  within  One  Classification. — A  port  may  comprehend 
within  one  legal  classification  as  members  thereof,  for  the 
purposes  of  revenue,  etc.,  other  places  which  are  geogi'aph- 
ically  distinct  or  distinct  within  the  meaning  of  a  contract  of 
marine  insurance,  or  in  a  commercial  sense,  as  where  one  port 
has  a  separate  harbor,  but  is  within  customhouse  limits  of  an- 
other port.  The  question  Avhether  the  one  port  embraces 
within  its  limits,  for  the  puq>oses  of  attachment  of  the  risk  ''at 

^**  Dickey  v.  United  Ins.  Co..  11  Johns.  (N.  Y.)  358;  Anonymous. 
Skin.  243;  Stone  v.  Marine  Ins.  Co.,  L.  E.  1  Ex.  D.  81;  Bill  v.  Mason, 
6  Mass.  313;  1  Marshall  on  Insurance,  ed.  ISIO,  *265;  1  Ar- 
nould  on  Marine  Insurance,  Perkins'  ed.  1850,  459,  *455;  1 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  418;  1 
Phillips  on  Insurance,  3d  ed.,  536,  sec.  969.  Emerigon  says  that,  ac- 
cording to  the  Ordonnance  of  1681,  "the  voyage,  so  far  as  the  ship  is 
concerned,  is  finished  only  when  the  vessel  is  anchored  in  the  port  of 
her  destination  and  moored  to  the  quay":  Emerigon  on  Insurance. 
Meredith's  ed.  IS.jO,  c.  xiii.  sec.  18.  p.  585. 

"•  Zacharie  v.  New  Orleans  Ins.  Co.,  17  Mart.  (La.)  637. 
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and  from"  any  one  of  the  places  within  such  general  classifica- 
tion must  dej)end  upon  mercantile  nsage,  and  also  upon  the 
exact  construction  of  the  terms  of  the  contract;  the  point 
being,  What  is  the  terminus  a  quo  contemplated  by  the  con- 
tract? What  one  place  is  generali^  understood  as  the 
port?  And  ordinarily  the  port  so  ascertained  will,  in  the 
absence  of  usage  to  tlie  contrary,  be  construed  to  be  the  place 
of  attachment  of  the  risk,  so  that  the  risk  will  not  attach  "at" 
another  place  which  is  geographically  and  as  a  port  of  lading 
sejDarate  and  distinct  thea-efrom,  even  though  it  be  within  its 
limits  as  a  member  thereof.  The  same  question  may  arise  as 
to  whether  a  place  may  be  considered  as  a  single  port  of  dis- 
charge, comprehending  within  it  several  other  places,  and  in 
such  case  a  usage  to  treat  such  single  port  as  a  port  of  dis- 
charge, taking  the  other  places  as  merely  separate  landing 
places  within  it,  will  make  it  su  'h  where  such  usage  is  settled, 
uniform,  and  well  understood  at  the  time  the  contract  is 
made.-''*^  The  following  cases  illustrate  the  rule:  Goods  were 
insured  "at  and  from"  C,  and  the  cargo  was  taken  in  at  L., 
which  was  a  member  of  the  port  of  C,  but  the  vessel  cleared 
at  L.,  where  there  was  a  customhouse,  there  being  also  a  cus- 
tomhouse at  C,  and  it  was  held  that  the  risk  had  not  at- 
tache d.^*'^  So  in  case  of  an  insurance  on  a  cargo  at  and  from 
Lyme  to  London,  the  policy  will  not  attach  upon  goods  ship- 
ped at  Bridport,  a  separate  harbor  about  eight  miles  from 
the  town  of  Lyme,  although  the  former  port  is  within  the  cus- 
tomhouse limits  of  the  latter.^ '*^  AVhere  an  insurance  was 
upon  freight  from  Xew  York  to  a  port  of  discharge  in  Aus- 
tralia, and  the  vessel  arrived  at  Geelong,  in  the'  bay  of  Port 
Phillip,  where  so  much  of  the  cargo  as  was  destined  for  that 
place  was  discharged,  and  the  balance  of  the  cargo  being  des- 

**■  Fay  V.  Alliance  Ins.  Co..  16  Gray  (Mass.).  455;  Brown  v.  Tay- 
leur,  4  Ad.  &  E.  241;  Constable  v.  Noble.  2  Taunt.  403;  Moxon  v. 
Atkyns.  8  Camp.  400;  Cookey  v.  Atkinson,  3  Barn.  &  Aid.  400;  Payne 
T.  Hutchinson,  2  Taunt.  405.  n.;  1  Arnould  on  Marine  Insurance.  Per- 
kins' ed.  1850,  451.  452,  *447.  sec.  100.    See.  also,  sec.  1505.  herein, 

'"  Payne  v.  Hutchinson.  2  Taunt.  405,  n. 

'**  Constable  v.  Noble.  2  Taunt.  405.  It  was  declared  in  this  case 
that  usage  for  ships  to  load  at  Bridport  might  have  been  proven. 
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tined  to  Melbourne,  the  ship  proceeded  to  Hobsou's  Bay,  aa 
anchorage  ground  in  the  port  of  Melbourne,  but  within  ths 
bay  of  Port  Phillip  and  twenty-five  miles  from  Geelong,  the 
ship  and  cargo  being  there  lost,  it  was  held  that  the  insurers 
might  be  bound  by  usage  to  treat  the  bay  of  Port  Phillip  as 
a  single  port  of  discharge,  taking  Geelong,  Hobson's  Bay,  and 
Melbourne  as  separate  landing  places  included  therein.-^ *^ 

§  1530.  Termination  of  Risk — Time  Policy. — As  al- 
ready stated,  a  policy  which  contemplates  an  insurance  strictly 
on  time  terminates  by  the  expiration  of  the  time  specified,  and 
this  is  also  true  where  the  voyage  under  a  time  policy  is  des- 
ignated, but  not  for  the  purpose  of  determining  the  duration 
of  the  risk,^^*^  although  the  clauses  "at  sea"  or  "on  a  pas- 
sage" in  the  policy  have  an  efi:'ect  of  continuing  the  risk  beyond 
the  period  originally  limited.^ '^^  "Where  a  privateer  was  in- 
sured from  Jamaica  to  '''any  ports  or  places  whatsoever  at  sea 
or  shore,  a  cruising  from  port  to  ports  and  places"  for  four  cal- 
endar months,  and  by  reason  of  mutiny  and  desertion  the 
cruise  was  prevented  and  lost,  but  she  arrived  at  Jamaica  and 
was  there  in  safety  at  the  end  of  the  period,  it  was  held  that 
the  insurers  were  discharged.^  ^^  But  where  a  vessel  insured  at 
and  from  Boston  to  all  places  on  the  globe  till  her  return  to 
Boston,  not  exceeding  two  years,  sailed  from  a  foreign  port 
for  Boston,  it  was  held  that  the  risk  did  not  terminate  on  her 
arrival  at  Salem,  where  she  had  been  ordered  by  the  owner  for 
repairs,  on  arriving  within  the  term  in  the  bay  below  Boston 
harbor.^  ^' 

§  1531.  Risk  Terminates  by  Abandonment  or  Cbansre 
of  Voyag-e  Insured. — If  the  voyage  insured  is  commenced, 
but  is  thereafter  actually  changed  or  abandoned,  the  intent 
to  proceed  to  the  terminus  ad  quern  being  actually  and  abso- 

"•  Fay  V.  Alliance  Ins.  Co.,  16  Gray  (Mass.),  455. 
"°  Sections  1489,  1490,  1493,  herein. 
»"  Section  1506.  herein. 

"»  Pole  V.  Fitzgerald.  4  Brown  Pari.  C.  439;  affirming  Willes,  641. 
"'  Ellery  v.  New  England  Ins.  Co..  8  Pick.  (Mass.)  14.    See  Dodge 
V.  Essex  Ins.  Co.,  12  Gr.ay  (Mass.),  65. 
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lutely  given  up,  tke  risk  is  terminated  and  the  insurers  dis- 
ciiarged.-'^*  In  this  connection  the  question  arises  whether  an 
abandonment  of,  or  departure  from,  tlie  voyage  insured  is  jus- 
tified bj  an  endeavor  to  avoid  a  peril  not  insured  against,  or  an 
excepted  peril.  It  is  a  general  rule  that  if  the  voyage  is  brok- 
en up  and  lost,  the  loss,  to  bind  the  insurers,  must  be  by  some 
peril  insured  against  acting  directly  upon  the  subject  of  in- 
sui'ance,  and  it  is  held  that  it  is  not  sufficient  that  the  voyage 
be  abandoned  for  fear  of  the  operation  of  an  excepted  peril  or 
peril  not  insured  against,  or  that  it  be  abandoned  or  broken 
up,  or  another  and  distinct  voyage  undertaken  by  reason  of 
such  peril.  And  the  weight  of  authority,  although  the  law 
does  not  appear  clearly  settled,  seems  to  be  that  the  fear  of  an 
excepted  peril  or  peril  not  insured  against  does  not  justify  the 
ship's  departure  from  the  course  to  avoid  the  same,  nor  an 
abandonment  of  the  voyage.^  ^^  This  question  will,  however, 
be  fully  considered  hereafter. 

§  1532.  Risk  Terminates  in  Case  of  Island  or  District 
At  First  Port  of  Discharge,  etc. — In  case  of  an  in- 
surance generally  to  an  island  without  naming  any  specific 
port,  the  risk  on  tlie  ship  ends  on  being  moored  twenty-four 
hours  in  safety  in  the  first  port  of  the  island  for  the  purpose 
of  unloading  and  discharging  her  cargo,  and  where  she  unloads 
the  bulk  thereof,  and  does  not  continue  till  the  vessel  reaches 
her  last  port  of  delivery.^  "^^    If  a  vessel  is  insured  "to  a  port  or 

"*  Blackenhagen  v.  London  Assur.  Co.,  1  Camp.  454;  1  Arnonld  on 
Marine  Insurance,  Perkins'  ed.  1S50,  409,  *465;  1  Arnould  on  Marine 
Insurance,  Maclaehlan's  ed.  1887,  427;  1  Phillips  on  Insurance,  3d  ed,. 
533,  sec.  9t36.    See  sec.  1488,  and  compare  sec.  1520,  herein. 

»»  Smith  V.  Universal  Ins.  Co.,  6  Wheat.  (U.  S.)  170.  per  Story,  J.; 
Lee  V.  Gray,  7  Mass.  349;  Riggin  v.  Patapsco  Ins.  Co..  7  Har.  &  .7. 
(Md.)2S8;Speyerv.New  York  Ins.  Co.,  3  Johns.  (N.  Y.)  88;  Richardson 
V.  Marine  Ins.  Co.,  6  Mass.  102,  121;  Koget  v.  Thurston,  2  .Tohns.  Cas. 
(N.  Y.)  248;  Scott  v.  Thompson,  1  Bos.  &  P.  N.  R.  81.  Examine  Brown 
V.  Vigue,  12  East,  283.  But  see  Vigors  v.  Ocean  Ins.  Co.,  12  La.  307; 
Savage  v.  Pleasants,  5  Binn.  (Pa.)  503. 

'"  Leigh  V.  Mather,  1  Esp.  412,  reported  In  1  Marshall  on  Insurance, 
ed.  1810,  *267,  per  Lord  Kenyon;  Camden  v.  Cowley,  1  W.  Black.  417, 
per  Lord  Mansfield;  Inglis  v.  Yaux,  3  Camp.  437;  1  Marshall  on  In- 
surance, ed.  ISIO,  ♦200,  et  seq.    See  sees.  1501,  1524,  1547,  herein. 
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ports  in  the  island  of  Cuba,"  a  denial  of  entry  into  one  of  such 
ports  is  not  a  loss  within  the  policy.^^'^ 

§  1533.  Continuance  of  Kisk  while  Loading  at  Speci- 
fied Port. — The  risk  may  continue  on  a  vessel  while  she 
remains  at  a  specified  port  under  the  clause  "while  loading" 
at  said  port,  although  she  be  not  engaged  in  "loading"  during 
all  of  said  period  of  her  stay  there.^^^ 

§  1534.  Continuance  of  Risk  on  Fishing  Voyage — 
Part  of  Cargo  Arriving  by  Another  Ship. — Where  a  ship  isiii- 
sured  for  a  fishing  voyage,  and  sends  home  by  another  vessel 
a  portion  of  her  catchings,  in  order  to  preserve  the  part  there- 
of which  is  retained  from  being  infected  and  destroyed,  such 
act  does  not  terminate  the  voyage.^  ^^ 

§  1535.  Continuance  of  Risk  on  Furniture,  etc.,  of 
Ship. — Ordinarily,  a  marine  policy  extends  to  sea  risks 
and  the  risk  on  the  rigging,  tackle,  furniture,  and  provisions  of 
the  ship  continues  onlyso  long  as  they  remain  attached  to  or  on 
board  the  vessel.  But  if  it  becomes  necessary  to  put  these  ar- 
ticles temporarily  on  shore  to  repair  or  to  refit  the  ship  during 
the  usual  course  of  the  voyage,  and  such  act  is  sanctioned  by  a 
universal  usage  in  like  cases,  the  risk  will  continue  upon  the 
same  while  they  remain  on  shore  for  the  purpose  stated  here- 
in, and  the  insm-er  of  such  articles  is  liable  in  such  case  for 

"^  Suydam  v.  Marine  Ins,  Co.,  1  Johns.  (N.  Y.)  181. 

^■^  Reed  v.  Merchants'  Mnt.  Ins.  Co.,  95  U.  S.  23,  Mr.  Justice  Brad- 
ley said:  "The  case  turns  upon  the  point  whether  the  clause  means 
while  at  a  port  for  the  purpose  of  loading,  or  while  at  the  said  port 
actually  loading.  If  it  means  the  latter,  the  company  is  liable.  The 
clause  would  revive  at  any  time  after  loading  commenced  if  discon- 
tinued by  stress  of  weather.    It  would  revive  at  night  while  the  men 

.«,lept At  no  time  after  her  arrival  was  it  possible  to  discharge 

ballast  or  receive  cargo.  The  facts  show  that  she  was  at  the  port 
for  the  purpose  of  loading.  That  the  process  had  not  actually  com- 
menced is  of  no  consequence.  Tlie  suspension  of  the  risk  commenced 
as  soon  as  the  vessel  arrived  at  the  island  and  was  safely  moored  in 
her  station  for  loading." 

"*  Phillips  V.  Champion,  6  Taunt.  3. 
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their  loss  from  a  peril  insured  against.^  ^'^  But  spars,  blocks, 
etc.,  required  for  the  proper  building  and  equipment  of  a  ves- 
sel then  in  the  course  of  construction  are  not  covered  by  a 
policy  insuring  the  vessel  against  loss  by  fire,  unless  it  is  proven 
that  by  the  custom  of  that  place  article^.of  that  character  are 
protected  by  the  policy  even  though  in  a  warehouse.  Evi- 
dence is  not  admissible  of  the  usage  of  another  place  to  show 
that  such  articles  are  covered.^  ^^ 

§   1536.     Putting:  into  Port  Other  than  that  of  Origi- 
nal Destination  and  Discharg-ing-  Small  Part  of  Cargo. — - 

If  a  ship  is  insured  to  a  particular  port  of  delivery,  and  by 
stress  of  weather  puts  into  a  port  other  than  that  of  her  original 
destination,  and  there  disicharges  a  small  part  of  her  cargo, 
the  risk  neveriiheless  continues  till  her  arrival  at  her  port  of 
delivery.^^^  And  if  a  vessel  engaged  in  the  East  India  trade 
is  insured  to  her  last  poit  of  discharge,  and  she  stops  at  a  port 
other  than  that  which  was  originally  intended  by  the  parties 
as  her  last  port  of  discharge,  and  unloads  a  portion  of  her. 
cargo,  but  retains  on  board  that  portion  intended  for  said 
last  port  of  discharge,  the  risk  continues  until  said  final  port 
is  reached  and  she  has  there  moored  in  safety  for  the  purpose 
of  discharge.^ ^* 

§   1537.     Moored  Twenty-four  Hours  in  Good  Safety. — 

Under  this  clause  in  the  policy  the  risk  on  the  ship  continues, 
and  does  not  terminate  until  she  has  moored  twenty-four  hours 
in  good  safety  at  the  port  to  which  she  was  originally  des- 
tined.^^*     Emerigon  says  the  French  Ordonnance  of  ICSl  pro- 

"♦  stone  V.  Marine  Ins.  Co..  Ocean  Limited,  etc.,  1  Ex.  DIv.  81; 
Brongh  v.  Wliitmore,  4  Term.  Rep.  206;  Pelly  v.  Royal  Exch.  Assur. 
Co.,  1  Burr.  341;  1  Marsliall  on  Insurance,  ed.  ISIO.  *2G9.  *270. 

">  Mason  v.  Franlclin  F.  Ins.  Co..  12  Gill  &  .1.  (Md.)  468. 

'"*  Lelg'h  V.  Mather,  1  Esp.  412,  per  Lord  Kenyou.  See,  also,  De- 
laney  v.  Stoddart,  1  Term.  Rep.  22.  per  Lord  Mansfield,  where  a  ves- 
sel was  by  stress  of  weather  compelled  to  finish  her  loadinjx  at  an- 
other port  than  that  specified  as  the  place  of  commencement  of  the 
rislc.    See  "Deviation,"  herein. 

"'  Preston  v.  Greenwood.  4  Done.  28. 

'"*  Leeds  v.  ISIochanics'  lus.  Co.,  8  N.  Y.  351;  Bitt  v.  Mason,  6  Mass. 
313. 
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vides  that  tlie  risk  shall  continue  on  the  ship,  its  rigging,  fur- 
niture, and  stores  "until  anchored  in  the  port  of  its  destina- 
tion and  moored  at  the  quay,"  differing  from  the  former  law 
under  the  Guidon,  which  pro\'ided  for  its  continuance  "until 
arrived  at  its  destination,  anchored,  and  remained  moored 
twenty-four  hours  in  hai-bor."  ^^^  Mr,  Marshall  quotes  with 
approval  the  objections  of  Magen  to  the  use  of  this  clause,  on 
the  ground  that  the  freight  remains  unprotected  thereunder 
after  the  twenty-four  hours  in  case  the  ship  is  not  discharged, 
and  therefore  the  risk  should  be  stipulated  to  continue  a  speci- 
fied number  of  days  after  the  ship's  arrival.^  ^^  We  have, 
however,  noted  cases  where  policies  so  stipulate.-^ ^^ 

§  1538.  What  Constitutes  beingr  Moored  Twenty- 
four  Hours  in  Good  Safety. — In  case  of  insurance  on  a 
ship  under  this  clause,  she  must  arrive  at  her  ultimate  point  or 
place  of  destination  in  the  usual  anchorage  ground  and  usual 
place  of  discharge,  and  be  there  securely  moored  twenty-four 
hours  in  safety  from  the  perils  insured  against,  in  a  situation 
to  unload  or  discharge  her  cargo.  If,  under  such  conditions, 
she  does  not  suffer  a  loss  insured  against,  she  is  safe ;  and  when 
she  is  moored  at  her  port  of  original  destination,  the  fact  that 
she  does  not  within  the  twenty-four  hours  unload  or  discharge 
her  cargo,  and  has  not  broken  bulk,  does  not  aid  the  insured, 
^nd  the  insurers  are  not  in  such  case  liable  for  her  loss  or  dam- 
.-age  actually  sustained  after  the  expiration  of  the  specified 
period.-^  ®^ 

"*  Emerigon  on  Insurance,  Meredith's  ed.  1S50,  c.  xiil,  sec.  1,  pp. 
536,  537,  et  seq.  The  author  notes  also  the  Ordonnances  and  forms 
then  existing  in  several  maritime  countries.  See.  also.  1  Arnonld  on 
Marine  Insurance,  Perkins'  ed.  1850,  454,  et  seq.,  *450,  et  seq.,  sec. 
171;  1  Arnould  on  Marine  Insurance,  Maclachlau's  ed.  1887,  4111,  where 
references  are  given  to  the  more  recent  foreign  laws. 

"°  1  Marshall  on  Insurance,  ed.  1810,  *262;  citing  1  Magen,  23,  47; 
Skin.  243. 

"'  Section  1492,  herein.  See,  also,  Lidgett  v.  Secretan,  6  L.  R. 
Com.  P.  616;  40  L.  J.  Com.  P.  257. 

^«»  Bill  V.  Mason,  6  Mass.  313;  Mariatigue  v.  Louisiana  Ins.  Co.,  8 
La.  65;  28  Am.  Dec.  129;  Meigs  v.  Mutual  Mar.  Ins.  Co.,  2  Cush. 
(Mass.)  439;  Samuel  v.  Royal  Exch.  Assur.  Co.,  8  Barn.  &  C.  IIU; 
"Waples  V.  Eames,  2  Strange,  1248. 
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§  1539.  Liimitatioii  of  the  Rule.— This  rule  has,  how- 
ever, been  limited  by  the  case  of  Angerstein  v.  BelP^^  which 
holds  that  if  a  ship  is  fastened  outside  of  a  tier  of  vessels  at 
the  wharf  where  she  is  to  unload,  there  being  no  room  for  her 
inside,  and  lies  there  over  twenty-four  hours  awaiting  her  turn 
to  unload,  she  has  moored  twenty-four  hours  in  good  safety. 

§  1540.  When  Vessel  has  Arrived. — Ordinarily,  a  ves- 
sel has  not  arrived  until  she  drops  her  anchor  or  is  moored,^  "^"^ 
and  the  question  whether  the  ship  has  arrived  and  when  will 
be  one  for  the  jury.-^'^^  If  the  vessel  be  insured  until  she  has 
"aiTived  and  moored  twenty-four  hours  in  safety,"  and  for 
want  of  sufficient  water  she  cannot  come  to  the  wharf  which 
is  the  place  of  her  final  destination,  and  consequently  anchors 
in  the  harbor  for  more  than  twenty-four  hours  and  is  light- 
ened, and  thereafter,  while  properly  pursuing  her  course  to 
complete  her  final  unloading,  she  is  lost  by  a  peril  insured 
against,  the  underwriters  are  liable,  for  reaching  the  harbor 
is  not  arriving;  the  vessel  must  reach  and  be  moored  at  that 
particular  place  or  point  which  is  the  ultimate  destination  of 
the  ship.^"^^  A  vessel  arrives  at  a  "port  of  discharge"  w'hen 
she  arrives  at  any  place  at  which  it  is  usual  to  discharge  cargo, 
and  to  which  she  is  destined  for  the  purpose  of  discharging 
cargo.  Thus,  where  the  insurance  was  "until  she  shall  be 
safely  arrived  at  such  port  of  discharge  and  moored  twenty- 
four  hours  in  good  safety,"  and  she  arrived  and  anchored  at  a 
port  which  was  an  open  roadstead,  where  all  vessels  were  com- 
pelled to  anchor  amd  discharge  part  of  their  cargo  in  lighters, 
in  order  to  be  lightened  enough  to  go  into  an  inner  basin,  and 
the  ship  having  so  discharged  a  part  of  her  cargo,  remaining 
there  over  twemty-four  hours,  was  wrecked  before  making  the 
inner  basin,  it  was  held  that  she  had  safely  arrived  and  was 
moored  in  safety;  and  in  such  case  the  policy  terminates,  and 
cannot  be  extended  or  revived  after  such  discharge  by  her  re- 

"•  Reported  In  1  Marshall  on  Insurance,  ed.  1810,  *262;  also  in  1 
Park  on  Insurance,  54. 
""  Gray  v.  Gardner,  17  Mass.  1S8. 

"'  Lindsay  v.  Janson.  28  L.  .7.  Ex.  31.^;  4  Hurl.  &  N.  699. 
»"  Meigs  V.  Mutual  Mar.  Ins.  Co.,  2  Gush.  (Mass.)  439. 
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moral  to  another  port,  or  to  another  place  in  the  same  port, 
either  for  the  purpose  of  discharging  the  rest  of  her  cargo  or 
for  any  other  pm-pose.^'^^  Where  a  vessel  was  insured  to  a 
port  of  discharge  in  the  United  States,  and  entered  the  port 
of  New  York  to  await  orders,  and  thereafter  proceeded  as  or- 
dered to  Middletown,  in  Connecticut,  New  York  was  held  to 
be  her  port  of  aiTival  and  that  of  discharge.-^'^* 

§  1541.  Vessel  may  have  Arrived  and  yet  Never  have 
been  Moored  in  Safety. — Although  a  vessel  may  have  ar- 
rived, yet  if  she  is  never  moored  twenty-four  hours  in  safety, 
the  requirements  of  the  clause  are  not  satisfied.  Thus,  the 
ship  may  have  arrived  in  a  hostile  port  with  simulated  papers, 
and  be  there  seized  to  all  intents  and  pui"poses,  being  after- 
ward condemned,^ '^^  or  the  ship  may  have  arrived  in  port  a 
mere  wreck;  ^^^  in  neither  of  these  instances  is  the  ship  moored 
in  good  safety. 

§  1542.     Mere  Temporary  Mooring-   not  Sufficient. — A 

mere  temporary  mooring  at  the  usual  place  of  discharge  does 
not  constitute  a  mooring  in  good  safety;  as  where  a  vessel  had 
moored  for  a  short  time  at  the  wharf,  but  within  the  twenty- 
four  hours  was  ordered  into  quarantine,  and  was  lost  after  the 
twenty-four  houi^  by  a  peril  insured  against,  she  was  not  con- 
sidered to  have  moored  in  good  safety,  because  as  it  would 
seem  she  had  not,  before  the  loss  for  which  recovery  was 
claimed,  been  finally  moored  at  the  ordinary  place  of  moor- 
insr. 
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§  1543.     Degree  and  Kind  of  Physical  Safety  Required. 

Although  the  ship  is  required  to  be  moored  as  safely  as  the 
particular  port  or  harbor  permits  in  the  usual  course  of  navi- 
gation, nevertheless  being  moored  in  safety  refers  rather  to 
the  safety  of  the  ship,  than  to  perils  of  a  local  character,  such 

"•  Bramhall  v.  Sun  Mut.  Ins.  Co.,  104  Mass.  510;  6  Am.  Rep.  261. 

"*  King  V.  Middletown  Ins.  Co.,  1  Conn.  184. 

'"  Hommeyer  v.  Lushington,  15  East,  46. 

"»  Sliawe  V.  Felton,  2  East,  110. 

»"  Waples  v.  Eames,  2  Strange,  1243.    See  sec.  1527,  herein. 
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as  the  moorings.  It  is  not  necessary  that  the  ship  arrive  ab- 
solutely free  from  all  physical  damage  or  injury  from  the  ef- 
fects of  the  voyage;  it  cannot  be  reasonably  contended  that 
the  loss  of  a  mast  or  a  sail  or  a  rope  prevents  a  vessel,  which 
is  perfectly  fit  to  keep  a  river  or  the  sea,  from  being  consid- 
ered in  safety.-^ ^^  A  vessel  may  be  considerably  damaged  and 
leaky  at  the  time  of  her  amval,  and  yet  be  able  to  keep  afloat 
as  a  ship,  and  to  moor  in  such  a  condition  at  the  usual  place 
of  discharge,  and  there  remain  in  a  situation  to  discharge  her 
cargo  during  the  twenty-four  hours  in  the  possession  and  con- 
trol of  her  owners,  and  in  safety  from  the  perils  insured 
against.  In  such  a  case  the  insurers  are  not  liable  for  a  total 
loss  occurring  after  the  period  specified,-'"^  The  facts  of  the 
last  case^^®  suggest  the  question,  Exactly  where  can  the  divid- 
ing line  as  to  the  degree  of  physical  safety  of  the  ship  be 
drawn?  The  vessel  in  said  case  required  extraordinary  pump- 
ing to  keep  her  clear  of  the  water  which  was  in  one  of  her 

"'  Waples  V.  Eames,  2  Strange,  1243;  Lidgett  v.  Secretan,  L.  R.  5 
Com.  P.  190,  per  Bovill,  C.  J. 

"■"'  In  the  decision  upholding  this  rule  which  was  made  in  England 
iti  1870  in  the  court  of  common  pleas,  the  risk  was  "at  and  from 
London  to  Calcutta,  and  for  thirty  days  after  arrival,"  to  continue 
upon  the  ship  "until  she  have  moored  at  anchor  twenty-four  hours 
in  good  safety."  The  facts  were  those  last  above  stated,  with  the 
addition  that  the  ship  completely  and  safely  discharged  her  cargo, 
except  a  portion,  which  was  left  for  ballast.  She  was  moored  and 
left  in  safety  on  the  28th  of  October,  and  her  cargo  was  discharged 
by  the  8th  of  November.  On  the  12th  of  November  she  was  talven 
from  her  moorings  into  drydock  for  survey  and  repairs,  and  while 
there  was  wholly  destroyed  by  fire  the  5th  of  December,  and  the 
question  was  distinctly  in  issue  whether  having  been  moored  in  a 
damaged  state  extended  the  time  so  as  to  cover  the  total  loss  by  fire, 
the  defendant  claiming  that  the  plaintiff  could  only  claim  in  respect 
to  the  partial  loss  by  sea  damage,  and  it  was  declared  that  the  claim 
for  total  loss  could  not  be  sustained.  It  will  be  observed,  however, 
that  the  court  In  so  ruling  placed  stress  upon  the  facts:  1.  That  the 
vessel  had  discharged  her  cargo;  and  2.  That  tlie  sbip  remained  so 
long  a  time  in  the  possession  and  control  of  her  owners  after  the 
expiration  of  the  twenty-four  hours  before  the  loss  occurred,  viz., 
until  the  thirty-eighth  day  after  she  was  moored:  Lidgett  v.  Secre- 
tan, L.  R.  5  Com.  P.  190;  citing  Bell  v.  Mason.  6  Mass.  313;  Shawe  v. 
Felton,  2  East,  109;  Hommeyer  v.  Lushington.  15  East.  4R:  Waples 
V.  Eames,  2  Strange,  1243;  Lockyer  v.  Offley,  1  Term  Rep.  252. 

""  See  last  note. 
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compartments;  she  was  also  injured  in  lier  rudder  and  steering 
apparatus,  so  as  to  materially  affect  lier  steering,  and  was  un- 
fit for  the  sea,  so  much  so  that  if  she  had  broken  away  from 
her  moorings  she  would  have  been  at  the  least  greatly  endan- 
gered. It  is  distinctly  held  in  another  case  that  the  condition 
as  to  safety  is  not  satisfied  if  the  vessel  arrives  a  mere  w^reck, 
or  if  she  is  moored  in  a  sinking  state,  and  is  obliged  to  be 
lashed  to  a  hulk  to  keep  her  afloat,  and  the  vessel  sinks  on  be- 
ing moored  to  the  shore.^^^  The  court  in  the  former  case 
says  that  in  the  case  before  him  the  vessel  existed  as  a  ship  at 
the  time  of  her  ai'rival,  wdiile  in  the  latter  case  he  declares  that 
the  vessel  an-ived  as  a  wreck,  and  not  as  a  ship. 

§  1544.  Degree  and  Kind  of  Safety  Required — Seizure, 
etc. —  If  upon  arrival,  and  before  the  ship  has  been 
moored  the  twenty-four  hours  at  tlie  usual  place  of  discharge, 
she  is  so  subjected  to  a  seizure,  either  actual  or  constructive, 
as  that  she  is  to  all  intents  and  purposes  within  the  power  and 
control  of  the  enemy  or  hostile  force,  or  of  the  government  of 
the  port,  she  cannot  be  said  to  have  been  moored  twenty-four 
hours  in  safety,  since  that  term  has  reference  as  well  to  politi- 
cal as  to  physical  safety,  and  it  makes  no  difference,  in  such 
case,  that  the  master  is  permitted  by  the  enemy  to  unload  his 
cai'go  after  the  seizure.^ ^^  But  if  the  vessel  be  not  seized  un- 
til after  she  has  been  moored  the  twenty-four  hours,  she  is 
none  the  less  in  safety,  even  though  the  offense  be  one  which 
rendered  her  liable  to  seizure  within  or  before  the  twenty-four 
hours;  as  in  ease  of  smuggling  by  the  master  during  the  voy- 
age, for  the  seizure  cannot  be  held  to  be  retroactive  in  effect; 
and  insurers  are  released,  for  although  the  remote  cause  of 
the  loss  was  the  barratry  of  the  master,  it  does  not,  in  such 
case,  result  in  loss  till  the  risk  has  terminated.^  ®^ 

§  1545.  Ship  Moored  at  Outer  Harbor  or  Outside  Place 
of   Usual   Discharge    and   Unable    to    Enter. — A   ship  is 

'"  Sliawe  V.  Felton,  2  East.  109. 

"=  Jlinnett  v.  AndersoB,  Peakes  N.  P.  211;  Hommeyer  v.  Lushing- 

ton.  15  East,  46. 

"3  Mariatigiie  v.  Loiiisiana  Tns.  Co.,  8  La.  (O.  S.)  65;  Lockyer  v. 
Offley,  1  Term  Rep.  252. 
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not  moored  in  good  safety  at  her  destined  port  wliere  she 
awaits  at  an  outer  harbor,  which  is  not  a  place  of  dischai-ge, 
permission  from  the  customhouse  authorities  to  enter  the  inner 
harbor  and  discharge  her  cargo.  It  was  so  held  where  a  ves- 
sel having  arrived  with  a  cargo  of  slaves  under  a  policy  "at 
and  from"  St.  Bartholomew's  to  Havana,  she  anchored  off 
Moro  Castle,  where  all  vessels  stop  to  be  visited,  and,  while 
iawaiting  the  result  of  a  petition  to  the  customhouse  for  per- 
mission to  land  the  slaves,  she  was  lost  in  a  storm;  and  the 
fact  that  there  was  a  warranty  "free  from  loss  if  not  permitted 
entry  in  consequence  of  having  negroes  on  board,"  cannot  in 
such  case  aid  the  insnrer.i^*  And  if  a  vessel  is  prevented  by 
shallow  water  from  reaching  her  wharf  of  destination,  and 
while  anchored  outside  and  being  lightened,  to  enable  her  to 
reach  said  wharf,  she  is  destroyed  by  one  of  the  perils  insured 
against,  the  insurers  are  liable.^^^  Nor  does  the  mere  fact  of 
mooring  and  lying  for  several  days  outside  the  docks  into 
which  the  captain  has  received  orders  to  take  the  ship,  and 
within  which  is  the  usual  place  of  discharge,  constitute  a  moor- 
ing in  good  safety,  even  though  a  certain  class  of  vessels  oc- 
casionally discharge  at  the  place  where  she  is  actually  moored; 
especially  where  it  appears  that  the  captain,  having  arrived  out- 
side the  dock  gates,  was  unable  to  enter,  owing  to  ice,  and  also 
by  reason  of  the  fact  that  permission  had  not  been  granted  to 
enter.^s"  But  a  mooring  at  an  open  roadstead,  where  all  ships 
are  compelled  to  anchor  and  lighten  their  cargo  before  they 
can  be  admitted  to  an  inner  basin,  will  constitute  a  mooring 
in  safety  when  the  ship  is  there  over  twenty-four  hours  safely 
moored.^  ^'^  And  if  a  vessel  lies  outside  an  anchorage  ground 
outside  the  harbor  of  the  port  to  which  the  vessel  is  destined, 
and  there  discharges  a  part  of  her  cargo  by  lighters  to  enable 
her  to  pass  the  bar,  vessels  of  her  draught  being  accustomed 
so  to  do,  the  risk  terminates  on  her  being  moored  at  such  an- 
chorage ground  twenty-four  hours  in  safety.^ ^^ 

'"  Dickey  v.  Uniterl  States  Ins.  Co.,  11  Johns.  (N.  Y.)  358. 
*"  Meigs  V.  Mutual  Ins.  Co.,  2  Cush.  (Mass.)  439. 
"»  Samuel  v.  Royal  Exch.  Co.,  8  Barn.  &  C.  119. 
'"  Bamhall  v.  Sun  Mut.   Ins.   Co.,  104  Mass,  510.    See  sec.   1505, 
herein. 
"*  Simpson  v.  Pacific  Mut.  Ins.  Co.,  1  Ilolmos,  136. 
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§  1546.  Mere  Liability  to  Damage  does  not  of  Itself 
Prevent  the  Ship  being-  in  Safety. — The  fact  that  the 
ship  diu'ing  the  twentj-four  hours  after  being  moored  is  liable 
to  damage  or  total  loss  does  not  of  itself  prevent  tlie  ship  be- 
ing in  safety  mtbin  the  meaning  of  that  term;  the  determin- 
ing factor  is  whether  she  was  in  fact  lost  or  damaged  within 
the  specified  period  by  a  peril  insured  against.  A  ship  is  none 
the  less  in  safety,  within  the  meaning  of  that  term,  merely  be- 
cause she  is  exposed  during  the  twenty-four  hours  to  a  storm 
or  other  peril  insured  against,  even  though  it  may  have  begun 
before  the  vessel  moored.  The  condition  is  satisfied  if  the 
safety  continues  during  the  twenty-four  hours.^®^  "We 
think  also  that  the  mere  liability  to  damage,  whether  partial 
or  total,  during  the  twenty-four  hours,  by  the  occurrence  of 
some  or  all  of  the  perils  insured  against,  cannot  prevent  the 
running  of  the  twenty-four  hours,  because  the  extension  of  the 
period  of  risk  for  twenty-four  hours  after  having  moored  in 
good  safety  clearly  implies  that  notwithstanding  the  safety  in- 
tended, the  ship  is  liable  to  partial  or  total  loss  by  the  occur- 
rence of  a  peril  insured  against."  ^^° 

§  1547.    Port  of  Discharge — Last  Port  of  Discharge. — 

Under  an  insurance  on  the  ship  to  her  port  of  discharge,  if  the 
parties  originally  intended  to  discharge  at  a  certain  port,  and 
the  vessel  there  moors  twenty-four  hours  in  safety  and 
breaks  bulk  for  that  purpose,  or  substantially  discharges  her 
cargo,  this  will  be  held  her  port  of  discharge.^^^  So  where  a 
vessel  was  insured  to  her  discharging  port  in  the  United  King- 
dom, and  until  there  moored  twenty-four  hours  in  good 
safety,  and  she  arrived  in  the  Mersey,  and  was  towed  up 
abreast  the  Wollasly  Pool,  and  being  unable  by  reason  of  her 
great  draught  to  enter,  and  anchored  outside  tlie  pool  more 
than  twenty-four  hours,  and  discharged  a  large  portion  of  her 
cargok,  the  master  having  engaged  lumpers  therefor,  it  was  held 

«'  Bell  V.  Mason,  6  Mass.  313. 

'"  Lidgett  V.  Secretan,  L.  R.  .5  Com.  P.  190,  per  Bovill,  C.  J.  See, 
also,  2  Parsons'  Marine  Law,  326. 

""  Clason  V.  Simouds,  6  Term  Rep.  533,  n.;  Coolidge  v.  Gray,  8 
Mass.  527. 
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that  the  risk  was  terminated,  the  court  declaring  that  it  was 
evident  that  "Wollasly  Pool  was  intended  as  the  place  of  dis- 
charge of  the  cargo,  and  the  fact  that  the  captain  intended  to 
carry  the  vessel  with  so  much  of  the*,  cargo  as  he  could  into 
Wollaslj  Pool  could  not  alter  the  decision,  since  the  whole 
cargo  might  have  been  duly  discharged  where  she  was  moored, 
had  no  accident  prevented,  if  the  water  were  not  sufficient  for 
the  vessel  to  enter.  A  controlling  factor  in  this  case,  however, 
was  that  the  vessel  was  chartered  to  take  the  cargo  into  Wol- 
laslj Pool,  or  as  near  thereto  as  she  could  safely  get  and  dis- 
charge.^ ^^  And  the  fact  that  a  vessel  arrives  at  a  port  in  a 
specified  country  and  discharges  the  seamen  there  and  employs 
others,  does  not  prove  such  port  to  be  a  port  of  discharge.^ ^^ 
The  last  port  of  discharge  may,  however,  be  the  one  where  the 
ship  actually  discharges  her  cargo,  although  it  is  not  the  port 
at  which  it  was  originally  intended  to  discharge.^ ^"^  If  a  ship 
is  insured  to  a  port  of  discharge  in  a  certain  country,  as  in 
case  of  an  insurance  to  the  United  States,  the  question  arises  as 
to  the  purpose  of  the  ship  in  entering  the  first  port.  If  the 
ship  enters  a  port  in  said  country  to  ascertain  the  state  of  the 
market,  and  to  determine  whether  it  ^vill  discharge  there  or 
proceed  to  another  port,  the  fact  that  the  master  intends  to 
discharge  there  in  case  of  a  favorable  market  does  not  of  it- 
self make  that  port  a  port  of  discharge  and  terminate  the  i-isk, 
where  the  ship  proceeds  to  another  port  and  discharges,  and 
this  is  so  even  though  the  ship  moors  at  said  port  twenty-four 
hours  in  safety.^^^  And  a  port  of  discharge  does  not  extend 
to  the  anchorage  in  the  open  sea  seven  miles  from  the  port  of 
destination,  and  a  capture  there  is  not  a  capture  in  the  ship's 
port  of  discharge,  even  though  she  is  brought  into  the  roads, 
where  part  of  her  goods  are  discharged  by  lightei's.^^®     And  it 

'"  Whltwell  V.  Harrison,  2  Exch.  127. 

"'  King  V.  Hartford  Ins.  Co.,  1  Conn.  333. 

'"  Moffat  V.  Ward,  4  Doug.  31. 

"»  Lapham  v.  Atlas  Ins.  Co.,  24  Pick.  (Mass.)  1;  Coolidge  v.  Gray, 
8  Mass.  527.  But  see  Brown  v.  Vigne.  12  East.  283.  See,  also.  Up- 
ton V.  Commercial  Ins.  Co.,  8  Met.  (Mass.)  606;  Wilson  v.  Delaeour,  2 
Esp,  619;  Oliverson  v.  Brightman.  L.  R.  8  Q.  B.  1781. 

'"^  Mellish  V.  Stainforth,  3  Tauut.  499;  Keyser  v.  Scott,  3  Taunt. 
660. 
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is  also  held  tliat  an  open  roadstead  is  not  a  port  of  discharge 
so  as  to  discharge  the  insurers  from  a  loss  bv  capture  there 
made.'^^  If  a  ship  insured  to  a  port  of  discharge  to  the 
United  States  enters  a  port  there  to  await  orders,  this  does  not 
constitute  such  port  a  port  of  discharge,  where  in  pursu- 
ance of  orders  received  she  proceeds  to  another  port  and  there 
discharges,  and  so  even  though,  for  the  purpose  of  lightening, 
she  puts  part  of  her  c^go  into  lighters  to  be  conveyed  to  such 
port  of  discharge,  for  such  putting  into  lighters  is  not  breaking 
bulk,  nor  is  the  risk''  on  the  ship  terminated  by  discharging 
perishable  goods  at  a  port  where  she  is  a-waiting  orders,  where 
the  ship,  after  waiting  a  reasonable .  time,  proceeds  to  another 
port  with  a  view  to  make  the  latter  port  her  port  of  discharge, 
and  the  insurers  are  in  such  case  liable  for  a  loss  occurring  be- 
tween the  two  said  ports.^^^ 

§  1548.  Until  She  shall  Arrive  in  Safety  in  any  Port 
or  Harbor  of  a  Particular  Place. — Where  a  vessel  is 
insured,  the  risk  to  continue  until  she  shall  arrive  in  safety  in 

^  Anthony  v.  Moline,  5  Taunt.  711. 

^^  King  V.  Middletown  Ins.  Co.,  1  Conn.  184.  "If  the  port  of  arrival 
is  of  course  the  port  of  discharge,  being  one  and  the  same  thing, 
the  argument  is  with  the  defendants,  and  in  that  case  the  agents 
of  the  owners  will  be  obliged  to  select  their  port  of  discharge  when  in 
a  foreign  country  without  any  means  of  knowing  the  state  of  the 
market  to  which  they  are  going.  This  appears  to  me  unreasonable. 
But  if  the  port  of  discharge  may  mean  a  different  port  from  the 
port  of  arrival,  then  to  such  different  port  is  the  vessel  insured,  and 
the  risk  does  not  termimate  upon  her  arrival  at  any  port.  And  this 
appears  most  reasonable,  that  the  agents  of  the  insured  may  be 
able  to  learn  upon  their  arrival  in  the  United  States  at  what  port 
they  can  sell  their  cargo  to  greatest  advantage,  and  thus  sail  to 
their  port  of  discharge  protected  by  the  policy.  If  by  the  port  of 
discharge  we  may  conclude  that  the  parties  meant  where  the  vessel 
should  unload,  on  what  principle  could  the  court  be  justified  in  say- 
ing that  they  meant  where  the  vessel  should  first  arrive?  This  the 
court  could  never  say,  unless  'port  of  arrival'  and  'port  of  discharge' 
are  synonymous  terms.  They  certainly  are  not  so  used  in  common 
parlance,  and  in  no  book  can  we  find  that  in  a  legal  sense  they  mean 
one  and  the  same  thing.  We  are,  therefore,  bound  to  understand 
them  in  a  policy  of  insurance  as  the  tei-ms  naturally  import,"  per 
Reeve,  C.  J.  See  Sage  v.  Middletown  Ins.  Co..  1  Conn.  239.  See, 
also,  sees.  1501,  1505,  150S,  1524,  and  1532,  herein. 


1595  TERMINATION    OF    RISK — THE    SHIP.       §§   1549-1553 

any  port  or  harbor  of  tlie  Frith  of  Forth,  and  she  is  forced  by 
stress  of  weather  into  a  place  within  said  Frith  of  Forth,*  and 
is  there  wrecked,  it  is  held  that  the  risk  determines  on  her  ar- 
rival there.^^*  \ 

§  1549.  Risk  may  be  Terminated  by  Substituting 
another  Port  of  Delivery. — Although  a  vessel  is  insured  to 
a  designated  port,  the  substitution  by  consent  of  another  port 
as  that  of  delivery  operates  to  terminate  the  risk  at  such  sub- 
stituted port.200 

§  1650.  To  Port  or  Ports  of  Discharge — Usage  of  Trade 
to   Keep    Cargo    on    Board    for  a    Time  after  Arrival. — 

Where  a  vessel  is  insured  to  port  or  ports  of  discharge,  and  the 
custom  of  vessels  engaged  in  that  trade  is  to  keep  their  cargoes 
on  board  for  several  months  after  arrival,  such  usage  will  con- 
trol.-«i 

§  1551.  Ship  Insured  to  One  of  Two  Ports  in  Alter- 
native.— If  the  port  of  destination  is  placed  in  the  al- 
ternative, as  to  S.  or  B.,  and  she  proceeds  to  the  first  port  with- 
out electing  to  go  to  the  latter,  the  risk  will  terminate  at  the 
first  port.202 

§  1552.  Termination  of  Risk  by  Undertaking  Distinct 
Voyage  before  Commencing  Voyage  Insured. — If  a  vessel 
insured  "at  and  from"  undertakes  another  voyage  before  com- 
mencing that  insured,  this  releases  the  insurers,  even  though 
the  trip  is  a  trial  trip  to  test  the  engines  and  take  in  coal.^^* 

§  1553.  Loss  Incurred  before  Expiration  of  Risk — Ex- 
pense Incurred  thereafter  to  Repair  Injury. — If  a  ves- 
sel is  insured  on  time,  and  before  the  term  expires  she  is  in- 

•^  IMelvill  V.  Stewart.  3  F.  D.  254. 

=°*  Shapley  v.  Tappan.  9  Mass.  20. 

'"  Noble  V.  Kenneway,  2  Doug.  510. 

'"  Dodge  V.  Essex  Ins.  Co.,  12  Gray  (Mass.),  65. 

••'  Fernandez  v.  Great  Western  Ins.  Co.,  48  N.  Y.  571;  3  Rob.  (N. 
Y.)  457;  Emerigon  on  Insurance,  Meredith's  ed.  1850.  c.  xiii.  sec.  10, 
pp.  5G.5-67,  who  says:  "If  before  the  voyage  insured  be  commenced 
the  captain  undertakes  another,  the  insurance  is  null." 
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jured  by  a  peril  insured  against,  whatever  expense  is  in- 
curred, whether  before  the  risk  expires  or  thereafter,  to  repair 
the  damage  and  place  the  vessel  in  a  situation  to  make  her 
valuable,  is  a  loss  within  the  policy.^^* 

§  1554.  Mutual  Insurance  Association — Termination 
of  Kisk — Nonpayment  of  Contribution. — In  an  English  case 
"by  the  rules  of  a  marine  insurance  association  the  members 
insured  each  other's  ships  from  noon  on  February  20th  in  any 
•year,  or  from  the  date  of  entry  of  a  vessel,  until  noon  of  Feb- 
ruary 20th  in  the  succeeding  year,  and  the  managers  were 
empowered  to  levy  contributions  of  one-fourth  part  of  the  esti- 
mated annual  premiums  quarterly  in  each  year,  such  pre- 
miums of  insurance  to  form  a  fund  for  the  payment  of  claims; 
and  if  any  member  should  refuse  to  pay  his  contributions 
thereto,  his  respective  ship  or  ships  should  cease  to  be  insured, 
and  he  should  thenceforth  forfeit  all  claims  in  respect  of  any 
loss.  On  the  5th  of  April,  1881,  a  loss  incurred  in  the  year 
1880-81  upon  a  ship  belonging  to  the  plaintiff,  and  insured  in 
the  association,  was  fixed  by  an  average  adjuster  at  one  hun- 
dred and  eighty  pounds.  A  call  of  forty-one  pounds  ten  shil- 
lings, made  on  the  plaintiff  on  the  5th  of  May,  1881,  for  the 
second  quarter  of  1881-82,  was  by  mutual  consent  set  off 
against  the  loss.  On  the  13th  of  May,  1881,  the  association 
paid  the  plaintiff  one  hundred  pounds  on  further  account 
of  the  loss.  On  the  23d  of  June,  1881,  a  call  was  made  on 
the  plaintiff  of  fifty-two  pounds  sixteen  shillings  eight  pence, 
and  on  the  5th  of  July,  1881,  another  call  of  thirty-one 
pounds  four  shillings.  The  plaintiff  having  tendered  the  bal- 
ance due  from  him,  the  association  refused  to  accept  it,  and 
during  the  pendency  of  an  action  to  recover  the  full  amount 
of  the  two  calls  one  of  the  plaintiff's  ships  insured  in  the  as- 
sociation was  wholly  lost.  It  was  held  in  the  case  stated  that  as 
the  calls  were  made  in  respect  of  matters  relating  to  the  1880- 
81  policy,  and  it  was  not  shown  that  they  were  in  respect  of 
his  ship  insured  as  aforesaid,  the  plaintiff's  ship  did  not  cease 

***  Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311. 
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to  be  insured,  and  that  he  had  not  forfeited  his  claim  in  respect 
to  the  loss."  205 

§  1555.  Expiration  by  Limitatidn  of  "Binding"  Meni- 
orandum. — If  the  memorandum  or  "binding"  slip  under  a  con- 
tract on  the  chartered  freight  of  a  vessel  leaves  the  rate  of 
premium  "open  for  particulars,"  and  there  is  nothing  to  show 
that  the  rate  of  premium  is  to  be  kept  open  for  anj  other  par- 
ticulars than  those  which  are  shown  by  the  charter-party,  and 
these  are  in  the  possession  of  insured  ten  days  before  the  ves- 
sel sails,  it  becomes  the  duty  of  insured  to  communicate  these 
facts  at  once  to  the  insurer,  and  the  failure  so  to  do  within  a 
reasonable  time,  and  not  until  after  loss,  causes  the  contract 
to  expire  by  limitation.^^e 

'*'  Syllabois  in  Williams  v.  British-American  Mut.  Ins.  Assn.,  Lim., 
as  reported  In  6  Asp.  Rep.  Mar.  Cas.,  N.  S.,  134,  by  J.  Smith,  Esq. 

"*  Scammell  v.  China  Mut.  Ins.  Co.,  164  Mass.  341.  The  court, 
per  Knowlton,  J.,  says:  "The  construction  which  we  put  upon  this 
preliminary  arrangement  in  regard  to  the  undertaking  of  the  plain- 
tiff to  furnish  additional  facts  without  unnecessary  delay  accords 
with  the  testimony  of  all  the  experts  as  to  usage  in  similar  cases." 
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ATTACHMENT  AND  DURATION   OF   RISK. 

SUBDIV.  I.     Attachment  and  Duration  of  Risk  on  Goods. 
II.     Attachment  and  Duration  of  Risk  on  Freight. 

SUBDIV.  I.     Attachment  and  Duration  of  Risk  on  Goods, 

§  1562.    Attachment  and  duration  of  risk  on  goods— Generally. 

§  1563.    Insurance  on  goods  may  be  retrospective. 

§  156i.  Risk  will  not  attach  until  assured  acquires  an  interest  in  the 
goods:  Exception. 

§  1565.  (roods  on  shore  in  warehouses:  On  the  wharf  awaiting  ship- 
ment for  trading  voyages:  Temporarily  landed  in  govern- 
ment warehouses:  Landed  for  transportation  to  port:  Quar- 
antine. 

§  r566.    "Safely  landed,"  defined  and'construed. 

§  1567.  "Safely  landed,"  risk  of  craft  while  waiting  for  transship- 
ment. 

§  1568.    Goods  "to  be  shipped":  Time  policy. 

§  1569.  Goods  in  transit  in  boats  or  lighters,  etc:  Usage:  Attachment 
and  termination  of  risk. 

§  1570.  Attachment  of  risk:  Substituted  goods:  Goods  laden  at  inter- 
mediate port:  Trading  voyages. 

§  1571.  Where  goods  subsequently  loaded  at  Intermediate  port  are 
not  substituted  goods. 

§  1572.    Outward  goods  and  proceeds  home:  Attachment  risk. 

§  I57'3.  ^'At  and  from":  Undisposed  of  outward  cargo  may  be  pro- 
tected by  the  words  "wheresoever  loaded." 

§  1574.  "At  and  from":  Outward  cargo  to  be  considered  homeward 
interest,  etc.:  Loading  "at." 

§  1575.    "Laden  or  to  be  laden"  between  designated  ports. 

§  1576.  Shipments  to  be  subsequently  declared:  Risk  attaches  In 
order  of  shipment:  Usage  to  correct  declaration. 

§  1577.  The  insurance  applies  to  the  first  voyage  or  the  one  com- 
menced. 

§  1578.  "At  and  from"  a  specified  port:  Commencement  of  the  risk 
from  loading,  etc.:  What  is  a  port  of  loading. 

§  1579.    Cases  relied  on  in  support  of  the  last  rule. 

§  1^0.  Construction  of  policy  may  warrant  loading  elsewhere  than 
at  designated  place. 

§  1581.    Risk  on  goods  "at  and  from." 

§  1582,  "At  and  from"  on  goods:  Several  ports,  within  one  legal 
classification. 

(1598) 
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§  1583.    Goods  on  board  ship  or  ships:  Certain  ports    named:  At- 
taches at  port  where  loaded,  etc. 

S  1584.    Unloading  and  reloading  goods  to  make  vessel  seaworthy  or 
for  other  purposes.  ^ 

§  1585.    Attachment  and  duration  of  risk  on  goods:  Abandonment 
and  change  of  voyage  insured. 

§  lo86.    Homeward  policy  "at  and  from":  Case  of  island  or  district: 
From  the  fading  aboard  ship  "at"  port  or  ports. 

§  1587.  Duration  of  risk:  Liberty  to  make  port  or  ports:  Insurance 
to  several  ports— Island  or  district. 

§  1588.  Attachment  of  risk  from  a  port  from  loading:  Duration  of 
risk— Usage. 

§  1589.    To  specified  port:  Anchoring  outside  of  harbor. 

§  1590,    Till  safely  landed:  Final  or  last  port  of  discharge. 

§  1591.    Goods  partly  lauded:  Whether  the  risk  is  entire. 

f  1592.    Within  what  time  goods  must  be  landed. 

i  1593.  Termination  of  risk:  Voyage  stopped  or  delayed  by  ice:  In- 
land navigation. 

f  1594.  Risk  terminates  where  goods  are  transshipped  without  neces- 
sity or  agreement. 

§  1595.  Risk  does  not  terminate  where  goods  transshipped  from 
necessity. 

I  1596.  Risk  does  not  terminate  when  transshipment  is  by  agree- 
ment. 

5  1597.    Termination  of  risk:  Outfits  of  whaling  voyage. 

5  1598.    Till  arrival  of  goods  to  a  market  at  final  port  of  discharge. 

5  1599.  Termination  of  risk  by  consignee  or  owner  taking  posses- 
sion: Consignors:  Lighters. 

SUBDIV.  11.    Atlachment  and  Duration  of  Risk  on  Freight, 

i  1606.    Attachment  and  duration  of  risk  on  freight— Generally. 

§  1607.    The  case  of  Tonge  v.  Watts. 

5  IG08.  Risk  on  freight  will  only  attach  from  loading  of  the  vessel 
where  so  stipulated. 

^  1609.  Risk  on  freighi  will  attach  only  on  goods  laden  where  no 
contract  for  the  goods  exists. 

§  1610.  Risk  on  freight  attaches  under  valued  policy  where  part  only 
of  goods  are  laden. 

§  161L  Risk  on  freight  under  valued  policy  may  attach  only  propor- 
tionately to  goods  and  freight  actually  at  risk. 

§  1612.  Risk  attaches  on  freight  if  cargo  purchased  or  contracted  for, 
and  both  ship  and  cargo  are  ready. 

§  1613.  Risk  on  freight  will  not  attach  where  loss  Is  incurred  on  voy- 
age other  than  that  insured. 

§  1614.    Risk  on  freight  "at  and  from":  Homeward  voyage. 

§  1615.  Valued  policy  on  freight  outward  and  homeward  covers  each 
voyage. 

:?  1616.  Freight  where  voyage  Insured  consists  of  distinct  or  succes- 
sive passages:  Valued  policy. 
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§  1617.  Risk  terminates  where  freight  is  earned:  Freight  partly 
earned. 

§  IGIS.  Risk  on  freight  terminated  by  assured  accepting  goods  at  In- 
termediate port. 

§  lt519.  Risk  on  freight  against  total  loss  only  not  terminated  by  de- 
livery of  some  goods  at  intermediate  port. 

§  1G20.    Termination  of  risk  on  freight  at  port  or  ports  of  discharge. 

§  1G21.  General  rule  as  to  attachment  of  risk  on  freight:  Chartered 
freight. 

§  1G22.    Extension  of  the  rule  as  stated. 

§  1623.  Attachment  of  risk  where  vessel  is  being  fitted  at  place  of 
loading  to  receive  csantracted  for  cargo. 

§  1624.  Risk  on  chartered  freight  attaches  by  inception  of  voyage 
even  in  ballast  to  port  of  loading. 

§  1625.    Contract  stipulation  may  supersede  the  above  rule. 

§  1626.    Where  there  is  a  sound  charter  party  at  and  from  outport. 

§  1G2T.  Outward  and  homeward  freight  where  contract  for  freight 
is  entire. 

STJBDIV.  I.    Attachment  and  Duration  of  Risk  on  Goods. 

§  1562.  Attachment  and  £>uration  of  Risk  on  Goods 
— Genei-ally. — In  determining  wlieii  tlie  risk  upon  goods  at- 
taches and  ends  under  marine  policies,  reference  must  be  had 
to  the  contract  stipulations  to  usage  as  well  as  to  the  character 
of  the  risk  and  the  object  of  the  vojage.  Under  the  French 
Ordonnance  of  1681,  if  the  time  of  the  risk  is  not  regulated  by 
contract,  it  will  run  as  to  the  goods  as  soon  as  they  shall  have 
been  shipped  in  the  vessel  or  the  lighters  to  be  carried  on  board 
ship,  and  continue  until  said  goods  are  delivered  on  shore. 
Emerigon  says:  "The  reason  of  it  is  this:  the  maritime  risk 
begins  the  moment  that  the  merchandise  is  exposed  to  the  sea, 
whether  it  be  in  the  vessel  or  on  the  traject  to  reach  the  ves- 
sel." ^  But  in  England  and  this  country  the  ordinary  form 
of  marine  policy  in  general  use  is  so  worded  as  to  establish  a 
different  rule,  sdnce  the  risk  under  such  policies  attaches  only 
from  the  loading  of  the  goods  on  board  the  vessel,  and  this 

*  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xiii.  sec.  2,  p.  538. 
This  author  also  notes  the  different  ordonnances  and  forms  then 
existing  in  the  different  continental  states:  Emerigon  on  Insurance, 
Meredith's  ed.  1850,  c.  xiii,  sec.  2.  pp.  536.  .537.  See.  also,  1  Marshall 
on  Insurance,  ed.  1810.  *247  a;  1  Arnould  on  Mai-ine  Insurance, 
Perkins'  ed.  1850,  423,  *417,  note  a;  1  Arnould  on  >rnrine  Insurance 
Maelaehlan's  ed.  18S7.  37S.  note  1,  where  the  modern  codes,  ordon- 
nances, and  forms  are  noted. 
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contemplates  an  actual  loading,  and  excludes  the  goods  from, 
protection  of  the  insurance  before  that  time,"  and  the  risk  con- 
tinues on  said,  goods  until  they  are  '^i^ischarged  and  safely 
landed.  Usage  may,  however,  modify  the  terms  of  the  con- 
rract;  thus,  as  we  shall  note  hereafter,  it  is  held  that  under  the 
ordinary  form  above  mentioned  the  risk  may,  under  a  noto- 
rious and  established  usage,  attach  before  the  goods  are  loaded 
aboard  the  vessel.^  Again,  the  risk  may  attach  under  a  trad- 
ing voyage,  however  often  the  goods  may  be  changed.'*  So 
parties  may  stipulate  that  the  risk  may  commence  on  goods 
before  they  are  loaded,  or  the  contract  may  be  so  framed  as  to 
apply  to  particular  cases,  or  to  cover  contemplated  contin- 
gencies. The  various  points  involved  will,  however,  be  consid- 
ered under  this  chapter  so  far  as  there  ai'e  decisions  upon  them. 
The  goods  must  be  insured,  for  they  are  not  protected  by  an 
insurance  on  the  ship  on  which  they  are  laden.^ 

§   1663.      Insurance  on  Goods  may  be  Retrospective. — 

A  policy  may  be  effected  upon  goods  "lost  or  not  lost,"  and 
may  cover  a  loss  occurring  prior  to  the  date  of  the  policy.* 

§  1564.  Risk  will  not  Attach  until  Assured  Acquires 
an  Interest  in  the  Goods— Exception. — It  has  already 
been  stated  that  the  insured  must  have  an  insurable  interest 
in  the  property  covered  by  the  policy,  and  if  the  assured  does 
not  acquire  title  to  the  goods  until  the  shipment  of  the  cargo 
is  completed,  the  policy  will  not  attach  so  as  to  cover  the  goods 
in  the  course  of  shipment.'^  But  if  the  policy  be  upon  goods 
lost  or  not  lost,  it  may  render  the  insurers  liable  for  a  partial 
loss  occurring  before  the  insured  acquired  his  interest.^ 

'  1  Marshall  on  Insurance,  ed.  ISIO,  *249. 
'  See  sec.  1509,  herein, 

*  Cosrsershnll  y.  American  Ins.  Co.,  3  Wend.  (N.  T.)  283. 

'  1  ISIarshall  on  Insurance,  ed.  1810,  320  a. 

'  Merchants'  Insurance  Co.  v.  Taipe.  fiO  111.  44S;  Clement  v.  Phnenlx 
Ins.  Co..  G  Blatchf  (C.  C.)  481;  Sutherland  v.  Pratt.  11  Mees.  &  W. 
296;  7  .Tur.  201;  13  L.  J.  Ex.  240;  Schroeder  v.  Stock  &  Mut.  Id.<»w 
Co..  40  Mo.  174.    See  sees.  10.^-108.  1444.  herein. 

^  Anderson  v.  :Morice,  3  Asp.  ^rar.  L.  Cas.  291. 

»  Sutherland  v.  Pratt,  11  Mees.  &  W.  296;  7  Jur.  201;  13  L.  J.  Ex. 
240. 
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§  1565.  Goods  on  Shore  in  Warehouses — On  the 
TVhari'  awaiting'  Shipment — For  Trading-  Voyages — Tem- 
porarily Landed  in  Government  Warehouses — Landed 
for  Transportation  to  Port — Quarantine. — Goods  may  be 
insui'ed  by  a  policy  covering  tliem  wliile  on  sliore  await- 
ing shipment,^  or  the  policy  may  provide  against  risk  of 
fire,  and  from  the  date  of  storage  until  the  goods  are 
shipped,  and  such  a  description  will  cover  goods  on  shore 
in  storage  where  a  premium  is  charged  therefor  in  ad- 
dition to  the  marine  premium,  it  appearing  from  the 
application  that  such  goods  were  described  together  with 
those  intended  to  be  insured  under  a  marine  policy.-^^  But 
goods  on  shore  or  in  wareJiouses  or  on  the  whai'f  awaiting  ship- 
ment are  not  protected  by  the  ordinary  marine  policy  contain- 
ing the  clause  pro\nding  that  the  risk  shall  attach  upon  the 
goods  from  and  immediately  following  the  loading  thereof  on 
board  ship,  even  though  the  insurance  is  upon  "goods  laden 
or  to  be  laden,"  and  the  goods  are  on  the  wharf  of  the  steam- 
ship company  awaiting  shipment  in  one  of  its  vessels.^ ^  Em- 
erigon  notes  the  following  case,  where  the  risk  was,  under  the 
stipulations  of  the  contract,  to  commence  on  the  merchandise 
as  soon  as  brought  on  board  the  ship.  The  merchandise  was 
Teady  to  be  embarked,  and  part  of  it  had  been  placed  on  board 
the  vessel,  when  a  violent  gale  arose,  necessitating  the  leaving 
a  part  of  the  merchandise  on  s:hore,  and  it  was  held  that  the  risk 
had  never  attached  on  the  merchandise  on  shore,  because  it  had 
never  been  exposed  to  the  perils  of  the  sea,  and  therefore  the 
same  never  formed  the  subject  of  the  insurance.-^^  !N"or  are 
goods  on  shore  protected  even  tliough  the  policy  gives  liberty 
to  touch  at  different  ports,  and  the  goods  are  destined  for  the 
cargo  insured,  and  the  vessel  is  in  port  awaiting  their  ship- 
ment, unless  it  is  otherwise  stipulated,  as  it  is  necessary  that 

•  Fire  Ins.  Co.  v.  Merchants'  etc.  Transp.  Co.,  66  Md.  339. 

"  Kennebec  v.  Au^nsta  Ins.  etc.  Co.,  6  Gray  (Mass.).  204. 

"  Smith  V.  Mobile  Nav.  &  Mut.  Ins.  Co.,  30  Ala.  167;  Cottam  v. 
Mechanics  &  Traders'  Ins.  Co.,  40  La.  Ann.  2.59;  4  S.  Rep.  510.  Ex- 
amine Corban  v.  Donne.  5  Esp.  41. 

"  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xii.  sec.  47,  pp. 
521,  522. 
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the  goods  be  exposed  to  the  perils  insured  against.*^  But  the 
goods  may  be  temporarily  placed  on  shore  or  in  warehouses  in 
furtherance  of  the  purposes  of  the  voyage;  as  in  the  case  of 
trading  or  bartering  voyages,  where  the  goods  are  landed  for 
the  pui-pose  of  exchange  or  delivery  to  a  purchaser.  In  such 
case,  if  the  exchange  cannot  be  effected  or  the  delivery  is  not 
made,  and  the  goods  are  lost  by  a  peril  insured  against  on  being 
returned  to  the  ship,  and  while  on  board  the  launch  for  that 
purpose,  the  insurers  are  liable.^*  And  if  liberty  is  given  to 
touch  at  any  port  for  any  p'urpose  whatsoever,  and  j^art  of  the 
goods  described  in  the  policy  are  taken,  the  policy  attaches 
upon  goods  so  taken.^°  And  where  the  goods  are  landed  and 
put  into  government  warehouses  in  the  charge  of  the  revenue 
officers,  the  goods  are  not  protected  in  the  warehouses,  for  the 
risk  terminates  upon  the  goods  being  landed;  ^^  or  if  they  are 
lost  after  being  landed  on  the  wharf,  the  insurers  are  not  lia- 
ble.^ ^  And  it  is  also  declared  that  unless  a  custom  exists  to 
land  the  goods  on  the  beach  for  transportation  to  the  town, 
the  risk  terminates  so  soon  as  they  are  put  on  shore.^^  And 
if  the  goods  are  landed  on  shore  to  be  transported,  according 
to  the  usages  of  trade,  by  railroad  to  the  place  of  destination, 
the  risk  ends  at  once  the  goods  are  put  on  shore.^'^  But  the 
risk  will  continue  on  goods  carried  ashore,  by  reason  of  dam- 
age to  the  ship,  and  transported  by  land  to  be  reshipped;  ^^ 
and  gocds  may,  by  express  stipulation,  be  protected  while  be- 

»  Harrison  v.  Ellis.  7  El.  &  B.  465;  26  L.  J.  Q.  B.  239.  See  Martin 
V.  Salem  Ins.  Co.,  2  Mass.  420;  Australian  Affrioultural  Co.  v.  Saun- 
ders, L.  R.  10  Com.  P.  668;  Emerigon  on  Insurance,  Meredith's  ed. 
1850.  c.  xii,  sec.  47,  p.  521. 

"  Parsons  v.  Massachusetts  F.  &  M.  Ins.  Co..  6  Mass.  197.  See 
Harrison  v.  Ellis.  7  El.  &  B.  465;  26  L.  J.  Q.  B.  239;  Brouffh  v. 
Whitmore.  4  Term  Rep.  206;  Tierney  v.  Etherin.cton.  1  Burr.  388. 
349;  Pelly  v.  Royal  Exch.  Assur.  Co.,  1  Burr.  341;  Martin  v.  Salem 
Ins.  Co.,  2  Mass.  420. 

"  Violett  V.  Allnut.  3  Taunt.  419. 

"  Brown  v.  Carstans,   3  Camp.  161. 

"  Mansur  v.  Mut.  M.  Ins.  Co.,  12  Gray  (Mass.).  520. 

'»  Osacar  v.  Louisiana   State  Ins.  Co.,  17  Mart.  (La.t  .386. 

"  Mobile  M.  Dock  &  Mut.  Ins.  Co.  v.  Mc:\rullan.  27  Ala.  77. 

"  Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick  (Masa.)  543,  555,  558. 
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ing  transported  overland  after  landing.^^  If  goods  are  depos- 
ited in  the  lazaretto,  the  laws  of  the  place  requiring  ships  and 
cargoes  to  perform  quarantine,  the  risk  terminates  there,  even 
though  the  consignees  cannot  remove  the  goods,  and  the  risk 
is  by  the  terms  of  the  policy  to  continue  till  the  goods  are 
"safely  landed."  It  was  held  in  this  case  that  the  lazaretto 
was  by  custom  the  place  of  landing.^^  And  in  general  the 
risk  on  goods  terminates,  except  there  be  a  usage  otherwise,  as 
soon  as  they  are  put  on  land,  except,  as  above  stated,  they  are 
temporarily  landed  under  certain  circumstances  wan-anting 
their  protection  by  the  policy.^^ 

§   1566.      "Safely   Landed"  Defined    and    Construed. — 

Landing  goods  under  a  marine  risk  means  putting  them  upon 
land,  or  upon  that  which,  by  custom  of  the  port,  is  its  equiva- 
lent.^* If  the  goods  are  insured  "until  safely  landed  at 
,"  the  risk  is  not  continued  until  arrival  at  the  ware- 
house, or  till  they  reach  the  consignee's  hands,  although  there 
is  a  marginal  provision  that  all  risks  are  covered  "to  the  final 
destination."  ^^ 

§  1567.  "Safely  Landed" — Risk  of  Craft  while  Wait- 
ing- for  Transshipment. — A  policy  on  the  cargo  of  a  coasting 
vessel  "at  and  from  Hull  to  London,  including  all  risk  of  craft 
until  the  goods  are  discharged  and  safely  landed,"  does  not 
cover  the  risk  on  the  cargo  while  waiting  on  lighters  at  the 
port  of  delivery  for  transshipment  into  an  export  vessel. "° 

"  Rodocanachi  v.  Elliott,  L.  R.  8  Com.  P.  649. 

"  Gracie  v.  Marine  Ins.  Co.,  8  Craneh  (U.  S.),  75.  See  Emerigon 
on  Insurance.  Meredith's  ed.  1850,  c,  xii,  sec.  47,  p.  523. 

='  Pelly  V.  Royal  Exch.  Assur.  Co.,  1  Burr.  341. 

'*  Houlder  Bros.  v.  Merchants'  Ins.  Co.,  Lim..  6  Asp.  Rep.  Mar. 
Cas.,  N.  S.,  12,  per  Bowen,  L.  J,  See  Langdon  Branch  N.  P.  Baking 
Co.  V.  Home  Ins,  Co.  (C.  A.  Par.  New  Orleans,  1893);  22  Ins.  L.  J. 
640. 

=»  Beddall  v.  Foreign  M.  Ins.  Co.  (N.  Y.  C.  A.  1894);  60  N.  Y.  St. 
Rep.  471;  50  N.  Y.  St.  Rep.  745. 

'"  Houlder  Bros.  v.  Merchants*  M.  Ins.  Co.,  Lim.,  6  Asp.  Rep.  M.'ir. 
Cas..  N.  S..  12.  Bowen.  L.  J.,  says  in  this  case:  "In  the  present  case, 
Instead  of  placing  the  goods  npon  lighters  to  cnrry  them  to  the 
shore,   the  goods   were   placed    upon   lighters   which   were   to   talie 
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§   1568.     Goods  "to  be  Shipped" — Time  Policy.— Under 

an  insurance  for  a  specitied  time  from  and  after  a  certain  date 
on  goods  "to  be  shipped/'  the  word  "shipped"  does  not  mean 
putting  on  board  or  lading,  but  dispatcliing  the  goods,  and  the 
fact  that  the  cargo  is  loaded  before  the  date  specified  as  that 
of  the  commencement  of  the  risk  does  not  prevent  the  risk  at- 
taching on  all  goods  on  board  the  vesfiel  at  the  time  she  sails, 
within  the  time  'agi'eed  upon  as  that  of  the  duration  of  the 
risk." 

§  1569.  Goods  in  Transit  in  Boats  or  Lighters,  etc. — 
Usage — Attachment  and  Termination  of  Risk. — Insurance 
may  be  effected  to  cover  the  goods  while  in  transit  from  shore 
in  boatc3  or  lighters,  in  which  case  the  risk  will  attach  directly 
they  are  put  on  board  said  boats  or  lighters.  No  particular 
form  of  clause  is  necessary,  provided  it  is  evident  therefrom 
that  the  risk  of  craft  while  loading  is  intended  to  be  covered. 
In  an  English  cafie  the  words  were  used,  "Beginning  the  ad- 
venture on  the  said  goods  from  and  immediately  following  the 
loading  thereof  on  board  boats  at" ;  ^^  so  where  tlie  ship  is  en- 
gag'ed  in  a  trading  voyage,  the  risk  may  cover  goods  while  they 
are  being  carried  to  the  ship  in  boats  or  lighters  at  different 

them  to  an  export  vessel,  and  there  to  load  them  as  soon  as  she  was 
ready  to  receive  them.  Such  transshipment,  however  usual  in  the 
trade,  is  not  the  same  thing  as  landing  the  goods  directly  and  im- 
mediately upon  the  quay.  A  lighter  which  has  to  land  its  cargo 
has  only  to  make  for  the  quay  and  wait  its  turn  in  accordance  with 
the  usages  of  the  port.  A  lighter  which  is  intended  to  transship 
the  goods  to  another  ship  may  have  to  wait  its  arrival  and  till  it 
is  I'eady  to  take  the  cargo,  and  may  thus  be  subject  to  additional 
risks  of  exposure  to  the  weather,  and  of  collision  with  other  vessels 
or  barges  in  the  dock.  In  the  smaller  London  docks  lighters  may 
be  comparatively  safe,  but  in  the  larger  docks  they  are  often 
swamped  by  the  winds  and  by  the  waters,  and  yet  might  be  obliged 
to  wait  days,  and  possibly  weeks,  for  the  arrival  of  the  export  ves- 
sel to  which  the  goods  were  consigned.  Cargo  discharged  upon 
lighters  for  transshipment  to  an  export  vessel  is  accordingly  exposed 
to  a  peril  which  is  not  the  same  as  that  which  it  encounters  if  dis- 
charged upon  ligliters  to  take  it  to  the  shore  at  once." 

"  Lorbg  V.  Merchants'  Ins.  Co.,  6  La.  (O.  S.)  185. 

*  Hurry  v.  London  .\ssur,  Co.,  2  Bos.  &  P.  435. 
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ports  during  the  course  of  the  voyage,  the  same  as  if  they  had 
been  on  board  the  ship,  where  usage  at  the  particular  port  of 
loading  sanctions  this  way  of  taking  the  goods  on  board,  though 
tlie  policy  only  contains  the  customary  clause,  "Beginning  the 
adventure  on  such  goods  from  and  immediately  following  the 
lading  thereof  on  board  the  said  vessel. "^^  This  clause  last  noted 
does  not,  however,  as  a  rule,  either  in  England  ^^  or  here,  cover 
the  goods  in  transit  in  boats  or  lightei-s  to  the  ship.  If  there 
be  an  established  and  notorious  usage  of  trade  of  a  place  or 
port  "to"  which  the  goods  are  destined  under  the  contract,  or 
if  the  risk  is  to  continue  until  the  goods  are  "safely  landed," 
the  risk  extends  to  and  covers  the  goods  in  transit  in  boats, 
lighters,  or  launches  to  the  shore,  and  goods  are  protected  in 
boats  employed  in  discharging  goods  as  auxiliary  to  the  legiti- 
mate purposes  of  the  voyage  insured.^^  Thus,  where  cattle 
are  placed  in  boats  according  to  the  usual  mode  at  that  port  of 
landing  cattle,  and  some  of  them  becoming  frightened  rush 
overboard,  and  are  lost,  the  insurers  are  liable  therefor.^^  If 
goods  are  insured  to  a  specified  port,  and  the  vessel  arrives  at 
the  roadstead,  and  in  accordance  with  the  custom  of  that  place 
sends  the  cargo  on  shore  in  launches,  the  risk  does  not  termin- 
ate until  the  goods  arrive  at  the  place  of  destination,  although 
the  town  may  be  twenty  leagues  distant  from  the  roadstead.^^ 
Goods  may  also  be  protected  in  lighters  in  which  they  are 
placed  for  transportation.'* 

*»  Coggeshall  v.  American  Ins.  Co.,  3  Wend.  (N.  T.)  283.  See.  also, 
Hurry  v.  London  Afsur.  Co..  2  Bos.  &  P.  435. 

*•  1  Arnould  on  Marine  Insurance.  Perkins'  ed.  1850.  423,  *417; 
1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  378. 

"  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.)  381:  Stewart  v. 
Bell.  5  Bam.  &  Aid.  2.38:  Matthu  v.  Potts.  3  Bos.  &  P.  23:  Brown  v. 
Carstairs.  3  Camp.  161;  Parsons  v.  Massachusetts  F.  &  M.  Ins.  Co., 
6  Mass.  197;  Tierney  v.  Etherington.  1  Burr.  348,  per  Lord  Mansfield; 
Sparrow  v.  Carruthers.  2  Str.  1236;  Oracle  v.  Marine  Ins.  Co..  8 
Cranch  fU.  S.).  7.5:  Henny  v.  Royal  Exch.  Assur.  Co..  2  Bos.  &  P. 
430;  3  Bos.  &  P.  388;  3  Esp.  289;  Rucker  v.  London  Assur.  Co.,  2 
Bos.  &  P.  432.  n.;  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.) 
33;  Osacar  v.  Louisiana  Ins.  Co.,  5  Mart.  (La.)  386. 

'=  Anthony  v.  .^tna  Ins.  Co.,  1  Abb.  (C.  C.)  343. 

^  Osacar  v.  Louisiana  State  Ins.  Co.,  17  Mart.  (La.)  386 

"  Houlder  v.  Merchants'  M.  Ins.  Co.,  17  Q.  B.  Div.  3.54. 
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§   1570.      Attachmeut  of    Kisk — Substituted    Goods — 
Goods  Ladeu  at  Intermediate  Port — Tradiug-  Voyagres. — 

If  it  appears  by  a  fair  construction  of  tHfe  terms  of  the  contract 
that  a  trading  voyage  is  contemplated,  the  evident  intent  being 
that  the  ship  shall  be  permitted  to  touch  at  several  ports  in  the 
course  of  the  voyage  to  unload  goods  or  to  take  others  on  board, 
either  in  exchange  for  them  or  purchased  with  the  proceeds 
thereof,  goods  so  exchanged  or  purchased  at  any  port  at  which 
the  ship  has  liberty  to  touch  and  trade  are  substituted  goods, 
and  will  be  covered  by  the  policy,  and  this  extends  to  loading 
and  unloading  the  goods  at  such  intermediate  port  under  such 
policies,  such  ports  being  deemed  loading  ports,^^  In  deter- 
mining this  point,  the  whole  policy  should  be  construed  to- 
gether, and  that  construction  given  which  is  fairly  deducible 
from  its  terms.  The  risk  should  not  be  extended  beyond  what 
the  description  fairly  warrants.  The  liberty  given  must  be  al- 
ways construed  with  reference  to  the  voyage  insured,  and 
must  be  for  some  purpose  contemplated  by  the  insurance,  and 
not  for  a  purpose  wholly  foreign  to  the  main  object  of  the  voy- 
age insured. ^^  If  it  is  evident  that  no  intention  of  unloading 
the  cargo  and  employing  it  in  trade  is  contemplated  by  the 
parties,  the  words  giving  liberty  "to  touch  and  stay  at  any 
ports  or  places  whatsoever"  will  not  extend  the  protection  of 
the  policy  to  goods  shipped  at  an  intermediate  point;  as  in  case 
the  cargo  is  one  of  tea,  and  the  policy  stipulates  that  the  ad- 
venture shall  begin  from  the  loading  of  the  goods  at  a  par- 
ticular place,  this  will  not  cover  goods  shipped  at  an  intermedi- 
ate port  where  the  vessel  has  stopped  for  repairs  and  has  for- 
warded the  first  cargo  by  another  vessel,  even  though  the  lib- 
erty to  touch  and  stay  has  been  stipulated. ^^     A  policy  on  all 

"  1  Marshall  on  Insurance,  ed.  1810.  *142;  Vlolett  v.  AllnntI-.  '^ 
Tannt.  419;  Grant  v.  Delacour,  1  Taunt.  466;  Barclay  v.  Stirliu?:.  ."► 
Maule  &:  S.  6. 

"  Williams  v.  Shee,  3  Camp.  469.  per  Lord  Ellenborousrh;  TTuntpr 
V.  Leatlile.v.  10  Barn.  <fc  C.  858:  7  Bing.  517,  per  Lord  Tontorden; 
Hammond  v.  Reid.  4  Barn.  &  Aid.  72. 

•'  Grant  v.  Paxton.  1  Taunt.  463.  The  above  general  rule  is  iu 
conformity  with  that  criven  by  Emerigon.  who  says  that  If  the  cap- 
tain under  such  a  policy  discharjres  sroods  at  an  intermediate  port 
and  takes  in  others,  the  latter  "stand  iu  the  place  of  sont  sebrogSes, 
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goods  laden  or  to  be  laden  during  a  specified  time,  witli  a 
privilege  of  extension  by  the  assured,  and  no  ports  mentioned, 
is  a  policy  upon  a  trading  voyage,  and  attaches  to  substituted 
goods.^^  So  in  an  English,  case,  where  part  of  the  goods  de- 
scribed in  the  policy  were  loaded  at  an  intermediate  port,  the 
policy  was  held  to  have  attached  to  the  goods  so  laden  to  com- 
plete the  voyage.^^  And  it  is  not  necessary  that  the  port 
should  be  designated  in  the  policy  if  it  is  comprehended  by 
construction  within  the  terms  of  the  policy.'*® 

§  1571.  Where  Goods  Subsequently  Loaded  at  Tnter- 
•mediate  Port  are  not  Substituted  Goods. — It  the  risk  has 
not  commenced  uf)on  goods,  by  reason  of  their  not  having  been 
loaded  at  the  designated  port,  the  policy  will  not  attach  upon 
goods  subsequently  loaded  under  a  liberty  to  touch  at  other 
ports  given  by  an  indorsement  made  upon  the  policy  uxider  a 
mistake  of  law  by  both  parties,  arising  from  a  mistake  of  the 
facts.^i 

§  1572.  Outward  Goods  and  Proceeds  Home — Attach- 
ment Risk. — If  the  policy  provides  for  an  insurance  upon 
outward  cargo  and  the  proceeds  thereof  home,  if  the  outward 
cargo  is  discharged  and  the  proceeds  invested  in  a  homeward 
cargo,  the  policy  will  attach  thereupon  and  cover  the  same;  *^ 

or  are  substituted  for  those  discharged  there,  and  are  covered  by 
the  policy."  This  author  also  says  that  if  liberty  be  given  the  cap- 
tain of  touching  at  and  making  port  in  all  places  that  ho  shall 
please,  such  liberty  gives  him  the  right  of  trading  and  making  pur- 
-chases  at  such  ports,  and  the  ports  where  the  vessel  stops  become 
the  place  of  loading,  and  that  the  insurance  is  valid  although  the 
entire  loading  insured  may  have  been  made  at  an  intermediate  port. 
He  refers  to  a  case  where  the  insurance  was  on  cargo  out  from 
Vinaros  to  Marseilles,  liberty  to  touch  at  intermediate  ports  being 
given.  The  vessel  departed  from  Yinaros,  and  took  on  board  her 
lading  at  Alcanor.  a  roadstead  belonging  to  Catalonia,  and  the  policy 
was  held  to  have  attached:  Emerigon  on  Insurance,  Meredith's  ed. 
1850,  c.  xiii,  sec.  8.  pp.  558.  559. 

»*  Coggeshall  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  283. 

«•  Violett  V.  Allnutt,  3  Taunt.  419. 

*>  Hunter  v.  Leathley,  10  Barn.  &  C.  858;  7  Bing.  517, 

*'  Scriba  v.  Insurance  Co.  of  North  America,  2  Wash.  (C.  C.)  107. 

«  Cleveland  v.  Fettyplace,  3  Mass.  391. 
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and  this  is  so  even  thougli  the  proceeds  home  or  return  cargo 
is  taken  on  credit  before  the  outward  cargo,  which  is  left  on 
consignment  for  sale,  is  actually  sold,  for  the  homeward  cargo 
in  such  case  is  intended  as  a  substitute  for  the  outward  cargo, 
and  is  to  all  intents  and  purposes  the  proceeds  thereof.*^  So 
where  a  policy  from  Bordeaux  to  India  stipulates  that  the  risk 
shall  end  when  the  outward  cargo  shall  be  landed,  and  the  pro- 
ceeds entirely  invested  in  produce  of  India,  and  a  second  pol- 
icy is  taken  from  India  to  a  port  of  discharge  in  the  United 
States,  with  liberty  to  stop  and  trade  at  the  isles  of  France  or 
Bourbon,  or  both,  and  the  vessel  disposes  of  part  of  the  outward 
cargo  at  Sumatra  for  produce  and  of  the  balance  at  the  isle  of 
France,  investing  the  same  in  homeward  carg-o,  the  second  pol- 
icy will  attach.**  But  the  identical  goods  constituting  the  out- 
ward cargo  are  not  covered  on  the  homeward  voyage  by  the 
word  "proceeds,"  unless  a  mercantile  usage  is  proven  to  that 
effect,  in  which  case  the  same  goods  will  be  included  under 
an  insurance  upon  the  return  cargo.*^ 

§   1573.     "At  and  from" — Undisposed  of  Outward  Car- 
go may  be  Protected  by  the  Words  "Wheresoever  Loaded." 

Where  an  insurance  is  effected  "at  and  from"  on  goods  where- 
soever they  may  be  loaded,  the  effect  of  such  clause  will  be  to 
cover  goods  of  the  outward  voyage  undisposed  of  at  the  des- 
tined market,  and  which  are  necessitated  being  carried  back 
on  the  homeward  voyage,  for  the  policy  is  to  attach  whereso- 
ever the  loading  takes  place.*^  But  if  the  risk  is  to  commence 
on  goods  to  be  loaded  "at"  a  specified  outport  for  the  homeward 
voyage,  the  risk  vdll  not  attach  upon  goods  loaded  at  the  port  of 

*•  "It  is  difRfult  to  iniacine  how  the  underwriter  can  suppose  that, 
whether  the  return  cargo  was  procured  by  the  sale  or  exchange  of 
the  outward  cargo,  or  by  a  deposit  of  the  outward  cargo  and  a  credit 
raised  upon  it,  any  dilTerence  as  to  his  liability  can  exist,"  per 
Parker,  C.  J.,  in  FTayen  v.  Gray,  12  Mass.  71;  Whitney  v.  American 
Ins.  Co..  3  Cow.  (N.  Y.)  210. 

**  Cleveland  v.  Fettyplace,  3  Mass.  391. 

«  Dow  V.  Whelton,  8  Wend.  (N.  Y.)  160.  See,  also,  Dow  v.  Hope 
Ins.  Co..  1  Hall  (N.  Y.),  106. 

«  Gladstone  v.  Clay,  1  Maule  &  S.  420. 
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departure  of  the  outward  voyage  and  still  remaining  on  board 
the  vessel  after  her  arrival  at  the  outport.*'^ 

§  1574.  "At  and  from" — Outward  Cargo  to  be  Con- 
sidered Homeward  Interest,  etc. — Loading  "at." — Where 
risk  is  to  commence  from  the  loading  of  the  goods  "at,"  and 
these  words  are  qualified  by  the  words  "outward  cargo  to  be 
considered  as  homeward  interest  twenty-four  hours  after  her 
arrival  at  her  first  port  of  discharge,"  the  voyage  being  a  trad- 
ing voyage,  the  word  "loading"  is  here  used  in  a  sense  different 
from  that  wdiich  ordinarily  prevails,  and  does  not  refer  to  the 
mere  putting  on  board  "at,"  and  the  clause  last  noted  will  be 
construed  to  mean  that  the  loading  was  to  commence  prior  to 
the  attaching  of  the  policy  "at,"  and  the  insurance,  for  the 
homeward  voyage  will  attach  to  and  cover  the  goods  on  board 
at  once  the  twenty-four  hours  expire  after  the  ship's  arrival  at 
her  first  port  of  discharge  within  the  terms  of  the  policy.^^ 

§  1575.  Laden  or  to  be  Laden  between  Designated 
Points. — If  an  insurance  policy  is  issued  for  a  specified 
term  on  cargo  laden  or  to  be  laden  on  barges  trading  between 
points,  it  will  attach  upon  and  cover  the  described  cairgo  when- 
ever the  same  is  taken  on  or  delivered  between  the  places  desig- 
nated, if  the  barges  are  engaged  in  trading  between  said 
places.'*^ 

§  1576.  Shipments  to  be  Subsequently  Declared — 
Risk  Attaches  in  Order  of  Shipment — Usage  to  Correct 
Declaration.^ — If  an  insurance  is  effected  on  goods  by  ship 
or  ships  to  be  thereafter  declared,  or  the  policy  provides  "the 
several  shipments  to  be  subsequently  declared,"  the  risk  at- 
taches to  the  goods  in  the  order  in  which  and  as  soon  as  they 
are  shipped.  The  insured,  in  such  case,  is  bound  to  declare 
them  in  that  order  at  once  he  knows  of  their  shipment.     But 

"  Rickman  v.  Carstairs,  5  Barn.  &  Adol.  651;  2  Nev.  &  M.  .5G0: 
Murray  v.  Columbian  Ins.  Co.,  11  Johns.  (N.  Y.)  302. 

"  Joyce  V.  Realm  Mar.  Ins.  Co.,  7  L.  R.  Q.  B..  580;  41  L.  J.  Q.  B. 
356;  Tobin  v.  Hartford,  13  Com.  B.,  N.  S.,  791;  34  L.  J.  Com.  P.  239. 

*"  Phoenix  etc.  Ins.  Co.  v.  Cochran,  51  Pa.  St.  143. 

»"  See  sec.  173G,  herein. 
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if,  by  mistake  or  otlierwdse,  a  subsequent  shipment  is  declared 
before  a  prior  one,  the  insured  is  by^usage  bound  to  rectify 
the  eiTor,  and  this  may  be  done  even  after  a  loss,  there  being 
no  fraud,  and  the  underwriter  may  require  that  the  declara- 
tions conform  to  the  order  of  the  shipments.^^  And  where 
goods  are  shipped  under  an  open  policy  from  Melbourne  to 
London,  by  one  set  of  steamers  to  Sydney  and  another  set  to 
London,  and  it  is  also  stipulated  that  declaration  be  m-ade  with- 
in a  specified  time  after  departure  from  Sydney,  two  declara- 
tions must  be  made,  one  under  the  open  policy  and  one  under 
the  contract;  the  former  to  identify  the  shipments  at  Mel- 
bourne, the  latter  to  identify  the  goods  actually  shipped  to 
London,  it  appearing  that  the  policy  covered  certain  goods  in 
a  certain  factory  at  Sydney.^^ 

§  1577.  The  Insurance  Applies  to  the  First  Voyag-e  or 
the  One  Commenced. — Emerigoii  says  the  insurance  in 
effect  refers  to  goods  Avhich  have  been  or  shall  be  loaded  on 
board  the  vessel,  and  that  the  insurance  for  the  voyage  means, 
if  the  ship  is  in  port,  the  fii^t  or  next  voyage,  but  if  tlie  voyage 
be  already  commenced,  the  insurance  concerns  that  voyage,  and 
not  a  subsequent  or  different  one,  unless  the  contrary  appeai-s 
from  the  contract.^^  So  if  the  insurance  is  upon  certain  mer- 
chandise from  A  to  B  on  a  steamer,  the  policy  will  not  be  ex- 
tended beyond  the  first  voyage  the  ship  undertakes,  a'nd  cover 
part  of  the  described  goods  taken  by  the  vessel  on  a  second 
voyage.^*  And  where  the  policy  was  from  London  to  Berbice, 
and  by  its  terms  was  to  attach  from  the  loading  thereof  of  the 
goods  aboard  the  ship,  and  the  words  "at  sea"  were  inserted 
thereafter,  the  ship  being  represented  as  at  sea  between  Bar- 
bad  oes  and  Berbice,  where  she  actually  was  when  the  policy 
Avas  effected,  and  the  vessel  had  prior  thereto  touched  at  Ma- 
deira, where  she  had  discharged  and  taken  on  cargo  and  sailed, 

"  Stephens  v.  Australasian  Ins.  Co.,  L.  R.  8  Com.  P.,  18,  per  the 
court. 

^^  Davis  V.  National  F.  &  M.  Ins.  Co.  of  New  Zealand  (Nov.  .1891), 
H.  of  L.  App.   Cas.   L.  R.   485. 

■^  Emerigron  on  Insuranoo.  Meredith's  ed.  1850.  c.  xiii,  sec.  9,  pp. 
5C4.  505. 

"  Courtenay  v.  Mississippi  Mar.  &  F.  Ins.  Co.,  12  La.  (O.  H.)  233. 
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it  was  held  tliat  the  policy  attached  at  London;  that  the  goods 
taken  on  at  Madeira  were  not  covered,  and  the  insurers  were 
released  by  the  touching  at  Madeira.^^ 

§  1578.  "At  and  from"  a  Specified  Port — Commence- 
meut  of  the  Risk  from  Loadiug,  etc. — What  Is  Port  of 
Loading. — Under  an  insurance  "at  and  from"  a  specified  port, 
the  question  has  been  frequently  before  the  courts  as  to  what 
constitutes  the  port  of  loading  under  the  usual  clause  providing 
for  the  commencement  of  the  risk  from  and  immediately  fol- 
lowing the  loading  thereof  on  "board  ship  at,"  or  on  "board 
ship"  merely.  The  earlier  English  cases  which  have  been  fol- 
lowed by  decisions  in  this  country  unequivocally  decide  that 
the  clause  in  question  excludes  every  other  port  than  the  one 
designated  as  the  terminus  a  quo  of  the  voyage,  and  that  the 
goods  must  be  loaded  at  the  exact  place  specified,  and  no  other, 
to  enable  the  risk  to  attach  thereon,  and  this  is  true  even 
though  the  goods  loaded  elsewhere  are  the  very  goods  intended 
to  be  insured,  holding  the  parties  strictly  to  the  terms  of  the 
contract,  without  regard  to  the  extrinsic  evidence  of  a  different 
intention,  and  the  fact  that  there  is  no  statement  of  the  place 
where  after  the  words  "on  board  ship,"  does  not  warrant  a 
more  favorable  construction,  but  on  the  contrary  such  fact  is 
declared  to  afford  more  cogent  reason  for  a  strict  construc- 
tion.^^ 

§   1579.     Cases  Relied  on  in  Support  of  the  Last  Rule. 

In  case  of  a  policy  on  goods  "at  and  from  Genoa,  from  the  load- 
ing to  equip  for  the  voyage,"  the  goods  were  loaded  elsewhere, 
and  the  risk  was  held  not  to  have  attached.'''^     Again,  the  pol- 

"  Redman  v.  London,  3  Camp.  503. 

"  Spitta  V.  Woodman,  2  Taunt.  416:  16  East,  n.;  Lansrhorn  v. 
Hardy,  4  Taunt,  630;  Robertson  v.  French.  4  East,  130:  Gladstone 
V.  Clay.  1  M.nule  &  S.  423.  per  Bayley.  .T.:  Hommeyer  v.  Lushinsrton. 
1.5  East,  46;  Rickman  v.  Carstairs,  5  Barn.  &  Adol.  663:  Mellisli  v. 
Andrews.  2  Maule  &  S.  106;  Constable  r.  Noble,  2  Taunt.  403; 
Richards  v.  Marine  Ins.  Co..  3  Johns.  (N.  Y.)  307;  Graves  v.  Marine 
Ins.  Co.,  2  Caines  (N.  Y.),  339;  Yredenburs  v.  Gracie.  4  Johns.  (N. 
Y.)  444,  n.;  Scriba  v.  Insurance  Co.  of  North  America,  2  Wash.  (C. 
C.I  107;  Park  v.  Hammond,  6  Taunt.  495:  4  Camp.  344;  1  Holt  N.  P. 
80:  Murray  v.  Columbian  Tns.  Co..  11  Johns.  (N.  Y.)  302. 

"  Hodson  V.  Richardson,  1  W.  Black.  463. 
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icy  was  "at  and  from  Gottenburg  ....  from  tlie  loading 
thereof  on  board  the  said  ship";  the  goods  were  loaded  at  a 
prior  port,  and  the  risk  was  held  not  to  have  attached.  The 
underwriters  knew  that  the  cargo  had  been  loaded  previously, 
and  that  the  insurance  was  intended  to  protect  said  cargo,  but 
this  appeared  by  extrinsic  e\'idence.^*  In  another  case  the  in- 
surance was  upon  a  trading  voyage  upon  the  ship  and  goods 
''at  and  from,"  the  risk  to  commence  "on  the  goods  from  the 
loading  thereof  twenty-four  hours  after  her  arrival  on  the  coast 
of  Africa."  It  was  held  that  the  cargo  on  board  after  that 
period  and  loaded  elsewhere,  being  part  of  the  out  cargo,  was 
not  covered.  The  court's  opinion  in  this  case  indicates  very 
clearly  the  then  tendency  of  the  courts  to  adhere  to  a  strict 
construction  of  the  terms  of  the  contract,  since  Lord  Denman, 
C.  J.,  declared  that  it  appeared  that  the  assured  intended  by 
the  policy  to  insure  both  the  outward  and  homeward  cargo,  but 
that  unfortunately  the  words  used  would  not  effectuate  the  in- 
tention.^^ This  case  is  on  a  line  with  the  preceding  one^*^ 
in  this  respect:  that  the  court  felt  constrained  to  uphold  the 
contract  in  strict  accordance  with  the  express  words  used,  not- 
withstanding the  fact  that  the  policy  in  question  was  in  reality 
a  continuation  of  a  preceding  policy,  and  was  undoubtedly  by 
the  evidence  intended  by  the  parties  to  protect  the  cargo  pre- 
viously loaded.  In  another  case,  however,  Lord  Ellenborough 
relaxed  this  rule  of  strict  construction,  on  the  ground  that  it 
was  apparent  upon  the  face  of  the  contract  that  it  was  intended 
to  protect  goods  previously  loaded  at  another  port,  since  it  was 
stated  in  the  policy  that  it  was  in  continuation  of  other  policies, 
and  said  policies  had  been  effected  on  the  same  cargo.^^  And 
in  another  case,  while  the  court  holds  to  a  strict  construction  of 
the  words  so  used,  it  is  evident  from  the  language  employed 
by  the  court  that  had  there  been  anything  on  the  face  of  the 
policy  or  in  the  circumstances  of  the  case  to  have  warranted  a 

*»  Spitta  V.  Woodman.  2  Taunt  416;  16  East.  188.  n.:  criticised  in 
Bell  V.  Ilobson.  16  East.  240;  3  Camp.  273.  per  T.ord  Ellenboroiiirh; 
and  also  in  Carr  v.  :M()ntiriore.  33  L.  J.  Q.  B.  256.  per  Earle,  C.  J. 

'"  Bickraan  v,  Carstairs.  5  Barn,  i^-  Adol.  r>."»l. 

™  Viz.,  Spitta  V.  Woodman,  2  Taunt.  41G;  16  East,  188. 

"  Bell  V.  Hobson,  16  East,  240;  3  Camp.  273. 
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differeilt  construction,  it  would  liave  been  given.°^  In  Graves 
V,  Marine  Insurance  Companj^^  it  was  particularly  specified 
that  the  risk  should  commence  from  the  "loading  on  board  said 
vessel  at  Yera  Cruz."  The  ship  was  not  able  to  discharge 
there,  and  returned  with  her  outward  cargo,  and  the  risk  was 
held  not  to  have  attached.  Stress  was  placed  upon  the  point 
that  it  might  become  important  to  know  the  condition  of  the 
goods  at  loading,  distinguishing  hereiu,  however,  the  ship  and 
the  cargo,  on  the  ground  that  the  former  was  warranted  sea- 
worthy at  the  commencement  of  the  risk,  whereas  no  like  war- 
ranty existed  as  to  the  goods.  But  whatever  weight  this  dis- 
tinction may  carry,  the  words  of  Lord  Ellenborough  in  an 
English  case  are  pertinent.  He  says  that  although  a  construc- 
tion favoring  an  attachment  of  the  risk  at  a  port  other  than 
that  designated  as  the  place  of  loading  "at"  might  "probably 
aid  in  covering  a  damage  which  happened  before  the  com- 
mencemient  of  the  risk,  yet  when  we  consider  that  the  as- 
sured is  bound  to  prove  that  the  loss  happened  within  the  lim- 
its of  the  voyag'e  insured,  that  difficulty  is  in  a  great  meas- 
ure removed."  ®*  In  another  English  case,  however,  a  sim- 
ilar reason  for  a  like  decision  was  urged  as  that  in  the  New 
York  case,  viz.,  that  tlie  condition  of  the  goods  as  to  their 
state  of  damage  or  preservation  prior  to  the  attachment 
of  the  risk  could  not  be  known.^^  Again,  a  policy  was  on  a 
cargo  from  ISTuevitas  to  New  York.  The  ship  arrived  but  was 
not  permitted  to  dispose  of  all  her  outward  cargo  there; 
the  usual  clause  as  to  loading  was  contained  in  the  policy 
and  the  risk  was  held  to  have  never  attached,  as  the  policy  was 
intended  to  cover  only  the  goods  loaded  at  Nuevitas.®^  But  a 
policy  on  treasure  bullion  and  bonds  beginning  the  adventure 
from  and  immediately  after  the  loading  thereof  at  certain 
ports  named,  attaches  thereon  when  the  treasui-e  is  actually 

"  Grant  v.  Paxton,  1  Taunt.  463.  See.  also,  Bell  v.  Hobson,  10 
East,  240;  3  Camp.  273,  per  Lord  Ellenborough;  Carr  v.  Montifiore, 
33  L.  .T.  Q.  B.  256.  per  Earle,  C.  J. 

•»  2  Caines  (N.  Y.),  339. 

"  Gladstone  v.  Clay.  1  Maulp  &  S.  418. 

«  Hommeyer  v.  Lushlngton,  15  East,  46.  See  Hodson  T.  Richard- 
son, 1  W.  Black.  4R3. 

«•  Richards  v.  Marine  Ins.  Co.,  3  Johns.  (N.  T.)  307. 
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on  board  for  transportation  at  one  of  the  specified  ports,  in 
possession  of  the  messenger  of  the  insured,  whether  it  is  taken 
on  board  at  a  port  named  or  some  otiier  port  in  the  course 
of  the  vojage.  The  policy  in  this  case  was  an  open  or  run- 
ning marine  poliej,  and  also  provided  "risks  applicable  thereto 
to  be  reported  to  this  company  for  indorsement  as  soon  as 
known  to  the  insured."  ^'^ 

§  1580.  Construction  of  Policy  may  Warrant  Loading 
Elsewhere  than  "at"  Designated  Place. — The  first  inquiry 
should,  in  cases  of  this  character,  be  directed  to  the  point 
whether  the  designation  of  the  terminus  a  quo  or  place  "at" 
is  intended  strictly  as  a  warranty  that  the  goods  shall  be 
loaded  "at"  the  specified  place,  or  is  intended  as  a  mere  de- 
scription. It  is  true  that  the  courts  have,  as  a  rule,  been  in- 
clined toward  a  strict  construction  of  contracts  of  marine  in- 
surance,^^ but  nevertheless  cons'truction  should  not  override 
the  plain  terms  of  the  contract,  and  the  intent  of  the  parties 
deducible  therefrom  by  means  of  those  aids  to  construction 
which  are  legally  available,  nor,  on  the  other  hand,  should 
courts  by  construction  ingraft  upon  the  words  used  an  inten- 
tion which  the  words  themselves  do  not  fairly  import.®®  Again, 
a  construction  of  the  usual  words  which  would  of  themselves 
require  the  loading  to  be  at  the  port  of  departure  for  the  voy- 
age insured  will  not  necessarily  be  exclusive,  since  a  differ- 
ent intent  may  appear  from  a  special  memorandum,  and  be 
controlled  thereby,  or  by  circumstances  showing  that  such 
construction  was  not  intended  in  the  particular  case.'^^  So 
that  if  the  contract,  fairly  construed  in  accordance  with  sound 
principles  of  construction,  evidences  that  the  words  used  in 
such  cases  were  not  intended  as  a  warranty,  but  only  as  a 
mere  description,  then  such  interpretation  should  govern,  and 
the  words  should  not  be  held  a  warranty.  This  conclusion  sub- 
stantially accords  with  the  views  of  other    text-writers,    al- 

•^  Wells  V.  Pacific  Ins.  Co.,  44  Cal.  397. 

•*  See  sec.  205,  herein. 

•"  See  sec.  209,  herein. 

"  Clark  V.  Higeins,  1,^2  Mass.  58a  593,  per  the  oonrt:  oitln.?  Bell 
v.  Hobson.  16  East.  24G;  Carr  v.  Montifiore,  5  Best  &  S.  408.  422; 
Nonnen  v.  Reid.  16  East,  176. 
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tliougli  it  perhaps  seemingly  implies  a  more  liberal  rule  tlian 
tliat  stated  by  Mr.  Arnould.'^^  And  the  later  Englisli  and 
American  decisions  evidence  the  fact  that  the  courts  will  now 
favor,  so  far  as  the  construction  admits,  a  relaxation  of  the 
rule  established  by  those  decisions  which  hold  that  the  goods 
are  not  protected  if  laden  elsewhere  than  at  the  place  desig- 
nated. Thus,  a  policy  on  goods  "at  and  from"  a  certain  port 
without  more,  does  not  imply  that  the  goods  shall  be  loaded 
at  that  port;  as  in  case  of  the  insurance  "at  and  from"  B.,  from 
the  loading  thereof  "at  as  aforesaid."  "^^  The  ten- 
dency of  the  courts  in  this  direction  is  further  evidenced  from 
some  of  the  cases  noted  herein  under  a  prior  section,'^^  as  well 
as  in  the  cases  cited  below.'^* 

§    1581.      Attachment  of  Risk  on  Goods  "at  and  from." 

Unless  it  be  provided  otherwise  in  the  policy,''^^  the  risk  on 
goods  "at  and  from"  only  attaches  from  the  time  the  goods 
are  laden  on  board  the  ship  by  which  they  are  to  be  trans-' 
ported  and  subjected  to  a  marine  risk."^*  Under  such  a  policy 
the  risk  does  not  all  attach  on  the  goods  where  the  vessel  is 
lost  when  proceeding  to  the  port  of  loading  for  the  purpose  of 
taking  in  the  cargo  there  awaiting  shipment. "^^     But  usage 

"  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  426,  *420,  sec. 
158;  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  381,  et 
seq.  Mr.  Maclachlan  does  not,  however,  use  the  words  of  Mr.  Ar- 
nould given  in  Mr.  Perlvins'  edition:  2  Parsons  on  Marine  Insurance, 
ed.  1868.  50;  1  Phillips  on  Insurance,  3d  ed.,  see.  939,  p.  516. 

"  Clark  V.  Higgins,  132  Mass.  586,  589;  Silloway  v.  Neptune  Ins. 
Co.,  12  Gray  (Mass.),  73. 

"  Sec.  1579,  herein. 

"  Joyce  V.  Realm  Ins.  Co.,  L.  R.  7  Q.  B.  580;  Violett  v.  Allnutt,  3 
Taunt.  419;  Hunter  v.  Leathley,  10  Barn.  &  C.  858;  7  Bing.  517;  Carr. 
V.  Monti fiore,  33  L.  .7.  Q.  B.  57;  256:  5  Best  &  S.  408,  425:  Nonnen  v. 
Kittlewell,  16  East,  176;  Behn  v.  Burness,  3  Best  &  S.  751;  Barclay 
V.  Stirling,  5  Maule  &  S.  6;  Manley  v.  United  F.  &  M.  Ins.  Co.,  9 
Mass.  85.     See  next  section. 

"  See  Kentucky  Co.  v.  Augusta  etc.  Co.,  6  Gray  (Mass.),  204. 

^^  Patrick  v.  Ludlow,  3  Johns.  Cas.  (N.  Y.)  10;  2  Am.  Dec.  130; 
Mellish  V.  Allnutt,  2  Maule  &  S.  106;  Mobile  M.  etc.  Ins.  Co.  v.  Mc- 
Millan, 31  Ala.  711;  Folsom  v.  Merchants'  etc.  Ins.  Co.,  38  Me.  414; 
Cruder  v.  Philadelphia  Ins.  Co.,  2  Wash.  (C.  C.)  262,  per  Washing- 
ton, J. 

"  Halhead  v.  Young,  6  El.  &  B.  312;  25  L.  J.  Q.  B.  290. 
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may  warrant  tlie  risk  attaching  upon  goods  so  soon  as  they  are 
placed  on  boats  for  transportation  to  the  ship,'^^  and  tlie  risk 
attaches  "at  and  from"  on  cargo  and  ^sn  freight  from  load- 
ing, even  though  the  ship  needs  repairs  to  make  her  sea- 
worthy."^^ If  the  insurance  be  "at  and  from/'  and  there  is  no 
stipulation  that  the  risk  is  to  begin  on  taking  in  the  cargo, 
the  policy  will  attach  upon  goods  previously  laden  at  another 
port.^°  And  although  the  insurance  be  "at  and  from"  a  for- 
eign port,  the  rule  first  stated  applies,  and  the  risk  attaches  on 
the  goods  loaded,  wholly  or  in  part,  for  the  homeward  voy- 
age, even  though  all  the  outward  cargo  has  not  been  dis- 
charged, but  a  part  thereof  remains  on  board.*^ 

§  1582.  "At  and  from"  on  Goods— Several  Ports 
within  One  Legal  Classification. — We  have,  under  a  prior 
chapter,  given  some  consideration  to  this  quesition,  and  the 
general  principles  there  considered  are  applicable  here,  some 
of  the  cases  relied  on  there  being  insurances  on  goods ;  the  rule 
as  to  goods  being  that  except  usage  waiTant  otherwise,  the 
goods  must  be  loaded  "at"  the  particular  terminus  a  quo,  or 
place  designated,  and  not  a  place  which  is  geographically  a 
separate  port,  and  merely  within  the  legal  limits  of  the  des- 
ignated port.^^     Mr.  Phillips'  rule  is  broader  than  this,  inas- 

*»  Cogpeshall  v.  American  Ins.  Co.,  3  Wend.  (N.  Y.)  283. 

"  Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.)  56;  Taylor  v. 
Lowell,  3  Mass.  349.  This  last  point  has,  however,  been  the  subject 
of  discussion  and  doubt.    See  sec.  1584,  herein. 

*"  Silloway  v.  Neptune  Ins.  Co..  12  Gray  (Mass.),  73;  Gardner  v. 
Col.  Ins.  Co.,  2  Cranch  (C.  C),  473.  In  this  case  the  fact  was  also 
considered  that  the  goods  were  not  laden  subsequently  to  the  ship's 
departure  from  the  designated  port,  but,  as  we  have  already  noted, 
goods  so  laden,  as  in  case  of  substituted  goods,  may  be  covered.  See 
sees.  1570-1575,  herein. 

"  1  Arnould  on  Marine  Insurance.  Perliins'  ed.  1850,  432.  *427, 
sec.  161;  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1SS7,  388. 
This  accords  with  the  rule  early  stated  by  Emerigon,  who  says  that 
goods  insured  may  perish  outward  and  inward,  and  notices  a  case 
where  the  ship  was  wreclved,  having  on  board  goods  outward  and 
Inward,  and  the  respective  insurers  of  the  goods  were  held  liable: 
Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xiii,  sec.  20,  pp. 
592-94.    See  sec.  1586,  herein. 

"  Section    1529.    herein.    See.also,  Murrny    v.  Columbian  Ins.  Co., 
11  Johns.  (N.  Y.)  302;  Park  v.  Hammond,  6  Taunt.  495;  1  nolt. 
Joyce.  Vol.  II.— 102 
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much  as  he  included  not  only  the  port  itself,  but  "such  places 
as  are  compreliended  as  part  of  it."  ^^  Inasmuch  as  the  cases 
relied  upon  by  that  learned  author  warrant  the  insertion  of 
the  words  "by  usage"  after  the  word  "•comprehend,"  so  that 
the  clause  would  read,  "such  places  as  are  comprehended  by 
usage  as  a  part  of  it,"  we  may  fairly  and  reasonably  assume 
that  this  is  what  Mr.  Phillips  intended. 

§  1583.  Goods  on  Board  Ship  or  Ships — Certain  Ports 
Named — Attaches  at  Port  where  Loaded,  etc. — If  an  in- 
surance be  upon  goods  or  property  on  board  ship  or  ships,  and 
certain  poa*ts  are  named,  the  risk  commences  from  the  time 
the  property  is  on  board  at  one  of  the  specified  ports,  or  in  fact 
at  any  port  where  the  goods  are  loaded  on  board  within  the 
limits  of  the  voyage.  The  policy  should,  however,  be  fairly 
construed  upon  this  point,  for  the  insured  may  necessarily  be 
ignorant  as  to  the  exact  port  of  loading,  and  the  policy  may 
designate  certain  limits;  as  in  case  of  an  island  or  district, 
without  naming  particular  places.  But  the  insurance  will  not 
cover  goods  loaded  at  a  port  clearly,  and  by  fair  and  reasonable 
construction,  not  within  the  terms  of  the  policy  or  the  limits 
designated.^* 

§  1584.  Unloading'  and  Reloading  Goods  to  Make 
Vessel  Seaworthy  or  for  Other  Purposes. — While  this  ques- 
1;ion  has  been  the  subject  of  discussion  and  doubt,*^  it  is  held 
Avhere  a  vessel  is  loaded  for  the  voyage,  and  having  sailed 
ihereupon  puts  into  a  port  of  necessity  for  repairs,  and  unloads 
;and  reloads  her  cargo,  the  risk  on  the  goods  will  attach  at  the 
•place  of  original  loading  from  the  loading  on  board  ship,  and 
;also  at  the  place  of  reloading  after  the  ship  is  made  sea- 
worthy;^® and  the  same  is  true  where,  being  fouTid  imsea- 
worthy,  she  returns  to  port,  discharges  her  cargo,  and  reships 

"  1  Phillips  on  Insurance,  3d  ed.,  504,  sec.  931. 

"*  "Wells  V.  Pacific  Ins.  Co.,  44  Cal.  397;  Hunter  v,  Leathley,  10 
Barn.  &  C.  8-58.  See  Emerigon  on  Insurance,  Meredith's  ed.  1S50, 
c.  vi,  sec.  5,  p.  139. 

**  See  chap,  on  Deviation. 

««  Merchants*  Ins.  Co.  v.  Clapp.  11  Pick.  (Mass.)  58.  See  Carr  \. 
Montifiore.  33  L.  J.  Q.  B.  57,  256;  5  Best  &  S.  408,  425. 
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the  same.  And  this  applies  to  a  risk  upon  ship,  cargo,  and 
freight,  each  being  distinctly  valued.^^  And  the  rule  ob- 
tains where  the  goods  are  taken  out  on  the  quay  for  inspec- 
tion by  the  customhouse  officers  and  then  reloaded.^^  But  the 
mere  taking  the  goods  out  of  the  vessel  and  putting  them  on 
deck,  and  afterward  returning  them  in  perfect  order,  is  not 
a  "loading  thereof  on  board"  at  the  designated  port.^^ 

§  1585.  Attachment  and  Duration  of  Risk  on  Goods 
— Abandonment  and  Change  of  Voyag-e  Insured.^'' — If  a  car- 
go insured  "at  and  from"  is  taken  on  board  ship  at  the  port  of 
loading,  the  fact  that  the  vessel  sailed,  merely  intending  to  go 
first  to  a  port  other  than  that  of  its  destination  and  thence  to 
its  port  of  destination,  does  not  prevent  an  attachment  of  the 
risk.  The  intent  of  itself  is  not  sufficient  to  prevent  the  risk 
attaching.^^  But  if  goods  are  insured  to  a  specified  port,  it  be- 
ing represented  that  the  voyage  insured  is  to  said  port,  but  that 
the  ship  will  clear  for  another  port,  and  the  cargo  is  in  fact 
shipped  for  the  latter  port  on  the  voyage  to  which  the  ves- 
sel sails,  the  policy  does  not  attach  upon  the  goods,  even 
though  she  puts  int-o  the  original  port  of  destination  to  avoid 
the  perils  of  the  sea.®^  So  if  the  original  voyage  insured  is 
abandoned,  the  risk  terminates.^^  But  where  the  policy  is  on 
goods  to  a  specified  port,  and  the  vessel  clears  for  another  port, 
but  sails  directly  to  the  original  port  of  destination,  the  in- 
surers are  liable.  It  appeared  in  this  case,  however,  that  a  war 
risk  was  contemplated.^* 

§  1586.  Homeward  Policy  "at  and  from" — Case  of 
Island  or  District — From  the  Loading  Aboard  Ship  "at" 
Port  or  Ports. — Incase  of  an  insurance  "at  and  from"  several 

"  Taylor  v.  Lowell,  3  Mass.  3S1;  3  Am.  Dec.  141. 

••  Nonnen  v.  Reid,  aud  Nonnen  v.  Kittlewell,  16  East.  176. 

"  Murray  v.  Columbian  Ins.  Co.,  11  Johns.  (N.  Y.)  302.  "The 
hoisting  the  cargo  out  of  the  hold  of  the  ship  and  restowing  it  does 
not  amount  to  loading  it  on  board  the  ship,  either  according  to  the 
words,  the  reason,  or  the  spirit  of  the  contract,"  per  Van  Ness,  J. 

^  See  sees.  1488,  ir)31,  herein. 

"  Marine  Ins.  Co.  v.  Tuclcer.  3  Craneh  (U.  S.),  357. 

"  Forbes  v.  Church.  3  Johns.  (N.  Y.)  159. 

"  Taslier  v.  Cunningham,  1  Bligh.  87.    See  Wooldridge  v.  Boydell, 
1  Doug.  16. 
•*  PlanchS  v.  Fletcher,  1  Doug.  251. 
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ports^^  witliin  a  specified  district  "from  the  loading  thereof 
aboard  ship  at"  port  or  ports,  or  where  the  risk  for  the  home- 
ward voyage  is  from  an  island  or  place  with  several  ports,  the 
homeward  cargo  which  is  loaded  on  board  ship  is  protected 
from  the  time  of  loading  aboard  ship,  even  thongh  tlie  ship 
has  not  discharged  all  her  outward  cargo,  and  even  though  the 
homeward  cargo  be  not  completed,  but  the  ship  is  proceeding 
to  another  port  to  complete  her  homeward  cargo.®^  But  the 
cargo  must  have  been  laden  for  the  homeward  voyage,  since 
the  risk  in  such  cases  does  not  attach  upon  any  cargo  not  so 
laden,  nor  does  it  attach  if  no  homeward  cargo  is  laden.^"^ 

§   1587.     Duration  of  Risk — Liberty  to  Make  Port  or 
Ports — Insurance  to  Several  Ports,  Island  or  District. — 

The  words  "with  liberty  of"  a  certain  port  only  confer  a  power 
subordinate  to  the  general  course  of  the  voyage;  they  do  not 
necessarily  imply  that  a  trading  voyage  is  intended,  nor  unequi- 
vocally intimate  the  nature  of  the  cargo  insirred,  nor  do  they 
evidence  that  the  parties  contemplated  such  port  as  tliat  at 
which  the  voyage  was  intended  to  terminate.®*  And  in  case  of 
an  insurance  from  A  to  B,  with  liberty  "to  touch  at  intenuedi- 
ate  points,  with  the  privilege  of  coasting  and  transacting  any 
lawful  business  connected  with  the  voyage,"  B  is  the  place  of 
termination  of  the  risk,  and  not  an  intermediate  point  where, 
according  to  custom,  the  ship  remains  several  days  in  order  to 
effect  sales,  and  then  drops  down  to  B  to  deliver  the  goods,  and 
this  is  so  evep  though  said  place  is  the  usual  market  where 
sales  of  like  cargo  are  negotiated,  aaid  all  the  hands  except  two 
were  there  discharged  and  paid  off.  It  appeared,  however,  in 
this  case  that  said  market  place  was  a  separate  municipality.^® 

*'  See  sec.  l.'iSl,  herein. 

»"  Forbes  v.  Aspinall.  13  East,  323;  Tobln  v.  Hartford.  13  Com.  B., 
N.  S.,  791;  34  L.  .T.  Com.  P.  37;  32  L.  .T.  Com.  P.  134;  Robertson  v. 
French,  4  East,  130;  4  Esp.  246;  Camden  v.  Cowley,  1  W.  Black.  417; 
"Warre  v.  Millar.  4  Barn.  &  C.  538. 

""  Robertson  v.  French.  4  East,  130;  4  Esp.  246;  Halkead  v.  Young, 
25  L.  J.  Q.  B.  290;  0  El.  &  B.  312. 

«'  Allegre  v.  Maryland  Ins.  Co.,  8  Gill  &  .T.  (Md.)  190;  29  Am.  Dec. 

53fi. 
"»  Grant  v.  Lexington  Ins.  Co.,  5  Ind.  23;  61  Am.  Dec.  <4. 
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And  where  an  insurance  was  from  New  York  to  Barracoa, 

with  liberty  to  toueli  at  one  or  two  ports  on  the  north  side  of 
Cuba,  the  risk  to  continue  till  the  goods  were  safely  landed  at 
one  of  said  ports,  the  fact  that  the  ship  breaks  bulk  at  Barra- 
coa does  not  terminate  the  risk,  where  she  is  unable  to  dispose 
of  her  cargo  there  and  sails  for  Havana.^*^^  If  goods  are  in- 
sured to  an  island  or  district  or  place  containing  several  ports, 
the  risk  on  the  outward  cargo  continues  until  the  same  iswholly, 
or  the  great  bulk  thereof,  safely  discharged  at  a  place  in  said  , 

island  or  district  which  is  specified  as  the  port  of  discharge,  or  Jk 

which  is  evidently  intended  as  the  ultimate  place  of  discharge.  ^M 

If  only  a  portion  of  the  cargo  is  discharged  at  any  port,  so  that 
departure  for  another  port  or  the  contemplated  ultimate  port 
is  really  a  continuance  of  the  outward  voyage,  the  risk  will  not 
terminate  by  reason  of  such  part  discharge  of  the  cargo,  but 
if  the  remnant  of  the  cargo  on  board  is  only  trifling  in  quantity 
with  relation  to  the  whole,  or  is  retained  merely  as  ballast,  the 
risk  will  be  terminated.^ ®^  The  fact,  however,  that  a  certain 
port  is  named  or  intended  as  the  ultimate  port  of  discharge  does 
not  control,  since  if  the  cargo  be  wholly,  or  the  great  bulk 
thereof,  safely  landed  and  discharged  at  a  substituted  port, 
the  risk  will  there  terminate.i"^  If  the  risk  be  to  one  of  two 
ports  in  the  alternative,  the  risk  terminates  at  the  first  of  said 
ports  at  which  the  vessel  amves,  notwithstanding  a  former  cus- 

"*»  Gilfert  v.  Hallett.  2  Johns.  Cas.  (N,  Y.)  296. 

'»*  Stocker  v.  Harris,  3  IMass.  406;  Barrass  v.  London  Assur.  Co., 
and  Lei,s:h  v.  Mather,  both  reported  in  1  Marshall  on  Insurance,  ed. 
1810,  *266,  *267.  The  last  case  is  reported  in  1  Esp.  412,  somewhat 
differently,  and  as  there  reported  does  not  support  the  rule:  Moore 
V.  Taylor,  1  Ad.  &  E.  25;  Upton  v.  Salem  Commercial  Ins.  Co.,  8 
Met.  (Mass.)  605;  Richardson  v.  London  Assur.  Co.,  4  Camp.  94. 

"'  See  Moffat  v.  Ward.  4  Doug.  31;  Shapley  v.  Tappan.  9  Mass. 
20;  Ellery  v.  New  England  M.  Ins,  Co.,  8  Pick.  (Mass.)  14.  The  above 
rule  conforms  with  that  stated  by  Emerigon,  for  he  says  that 
in  case  of  insurances  on  the  cargo  to  the  Levant,  or  to  the  French 
Isles  of  America,  with  a  clause  to  make  ports,  "the  risk  on  the  cargo 
is  at  the  charge  of  the  insurers  until  the  goods  insured  are  entirely, 
or  almost  entirely,  discharged  at  a  place  in  the  Levant  or  in  the 
French  islands,"  but  he  instances  a  case  which  forms  the  exception, 
where  the  stipulation  was  "the  insurers  to  be  free  at  the  place  of 
entire  discharge."  In  this  instance  the  vessel  did  not  entirely  dis- 
charge her  cargo,  and  the  risk  did  not  determine:  Emerigon  on  In- 
surance, Meredith's  ed.  1810,  c.  xiii,  sec.  18,  pp.  586-89. 
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torn  between  the  parties  to  put  into  said  port  and  proceed 
thence  to  the  latter  port.-^^^ 

§  1588.  Attachment  of  Bisk  from  a  Port  from  Load- 
ing— Duration  of  Risk — Usag-e. — If  an  insurance  be  effected 
on  goods  from  a  certain  port  by  a  specified  steamboat  under 
the  usual  clause  as  to  loading  on  board  ship,  the  risk  com- 
mences when  the  goods  are  put  on  board,  and  continues  until 
they  reach  the  usual  place  in  the  specified  port  of  discharge  and 
are  there  delivered  in  the  course  of  that  trade,  unless  it  is  proved 
that,  according  to  the  custom  and  usage  of  underwriters  and 
persons  concerned  in  the  insurance  business  at  the  place  where 
the  contract  was  made  and  at  the  time  it  was  made,  the  name 
of  the  port,  when  used  in  such  a  contract,  was  understood  to 
mean,  and  did  mean,  the  usual  place  of  unloading  the  boat 
in  the  course  of  that  trade.^®"* 

§  1589.  To  Specified  Port — Anchoring  Outside  of 
Harbor. — If  the  insurance  be  on  goods,  and  the  custom  is  for 
vessels  to  anchor  outside  the  bar  and  send  up  the  cargo  in 
launches,  the  risk  continues  until  they  are  discharged  at  the 
very  place  of  destination  of  the  cargo,  and  this  was  so  held 
where  the  town  was  twenty  leagues  from  the  usual  place  of 
anchorage.^ °^  So  if  the  goods  are  safely  landed  at  the  lazar- 
etto, which  is  the  usual  and  customary  place  of  discharging, 
the  insurance  terminates.^^®  So  the  vessel  may  put  into  the 
nearest  practicable  port  where  the  place  of  discharge  is  not  of 
sufiicient  depth  for  a  vessel  of  like  draught,  and  may  land 
the  goods.-'®'^ 

'"^  Dodge  V.  Essex  Ins.  Co.,  12  Gray  (Mass.),  65. 

'"  Mobile  M.  etc.  Ins.  Co.  v.  McMillan,  31  Ala.  711,  723;  citing 
Mallan  v.  May,  13  Mees.  &  W.  511;  Parr  v.  Anderson,  6  East,  207; 
notes  to  Wigglesworth  v.  Dallison,  1  Smith's  Lead.  Cas.  677-81; 
Smith's  Mercantile  Law,  325;  1  Duer  on  Marine  Insurance,  ed.  1S45, 
185,  et  seq.  Examine  Thelluson  v.  Ferguson,  Doug.  346;  Sellar  v. 
M' Vicar,  4  Bos.  &  P.  23;  Audley  v.  Duflf.  2  Bos.  &  P.  111. 

^"^  Osacar  v.  Louisiana  State  Ins.  Co.,  17  Mart.  (La.)  386;  Cocliey 
T.  Atkinson,  2  Barn.  A  Aid.  460. 

""  Gracie  v.  Marine  Ins,  Co.,  8  Cranch  (U.  S.),  75;  Brown  v.  Car- 
stairs,  3  Camp.  161. 

^'"  Stewart  v.  Bell,  5  Barn.  &  Aid.  238.  See  sec.  1569,  herein,  as  to 
lighters. 
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§  1590.  Till  Safely  Landed — Final  or  Last  Port  of 
Discharg-e/"^ — Under  the  usual  form  of  policies  providing 
for  the  continuance  of  the  risk  on  goods  until  they  are  dis- 
charged and  safely  landed,  the  risk  continues  until  the  goods 
reach  the  usual  or  customary  landing  places  or  places  of  dis- 
charge in  the  specified  port  of  destination,  or  in  the  port  con- 
templated by  the  parties  as  such,  and  are  there  safely  landed; 
that  is,  the  risk  terminates  at  once  the  goods  are  there  put  on 
shore  or  on  the  ordinary  wharves  and  quays,  in  conformity  with 
custom  or  usage,  unless  by  usage  the  name  used  to  designate 
the  port  is  shown  to  mean  not  the  usual  place  of  unloading, 
but  some  other.^°^  The  fact  that  the  goods  are  not  delivered 
to  the  consignee,  or  that  he  is  unable  to  immediately  obtain 
possession  of  them,  does  not  change  the  rule.^^®  And  if  goods 
are  insured  to  a  certain  place,  and  the  goods  are  safely  landed 
at  a  port  distant  from  the  city  to  which  ships  usually  come, 
and  there  discharge  their  cargo,  this  constitutes  a  safe  landing 
of  the  goods.^^^  But  this  rule  does  not  preclude  landing  the 
goods  for  temporary  purposes  warranted  by  usage  or  other- 
wise,^ ^^  and  if  the  goods  are  discharged  under  the  inspection 
of  government  officers  and  warehoused,  they  are  discharged 
a,nd  safely  landed;"^  and  the  risk  is  terminated  and  the  goods 
landed,  within  the  intent  of  the  policy,  where  they  are  sold  on 
board  the  ship  and  without  unloading  upon  her  arrival  at  her 
port  of  delivery,  and  the  purchaser  contracts  for  freight  to 

"*  See  spc.  1588,  herein. 

""  Mobile  D.  etc.  Ins.  Co.  v.  McMillan,  31  Ala.  711,  723.  per  the 
court;  Barrass  v.  London  Assur.  Co..  reported  in  1  Marshall 
on  Insurance  ed.  1S10.  *266.  per  Lord  Mansfield;  Graoie  v. 
Marine  Ins.  Co.,  8  Crauch  (U.  S.).  75;  Gatcliffe  v.  Bourne.  4 
Bing.  N.  C.  314;  3  Man.  &  G.  643;  7  Man.  &  G.  850;  Mat- 
thu  V.  Potts.  3  Bos.  &  P.  23;  Brown  v.  CarstaJrs.  3  Camp. 
161;  Ilyde  v.  Trust  etc.  Co..  5  Term  Bep.  397;  Mansur  v.  New  Eng- 
land Ins.  Co.,  12  Gray  (Mass.).  .528;  Fletcher  v.  St.  Louis  M.  Ins. 
Co..  8  Mo.  198;  Tierney  v.  Etherington,  cit^d  in  1  Burr.  348. 

"•  Gatcliffe  v.  Bourne.  4  Bing.  N.  C.  314;  7  Man.  &  G.  850;  Gracie 
V.  Marine  Ins.  Co.,  8  Cranch  (U.  S.),  75.  See  Fletcher  v.  St.  Louis  M. 
Ins.  Co..  18  Mo.  193. 

'"  Tierney  v.  Etherington.  cited  in  1  Burr.  348.  per  Lee,  C.  J.;  Mo- 
bile M.  Dock  etc.  Ins.  Co.  v.  McMillan,  27  Ala.  77. 

"^  See  sec.  1565.  herein. 

"»  Brown  v.  Carstairs,  3  Camp.  161. 
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another  port,  for  this  is  a  contract  de  novo.^^*     But  the  goods 
may,  by  express  stipulation,  be  protected  after  they  are  laud- 
ed.^ ^^    If  the  goods  ai-e  insured  to  the  last  place  of  discharge 
in  an  island,  and  the  cargo  is  discharged  at  one  of  the  ports 
of  the  island  and  takes  in  ballast,  the  risk  terminates  outward, 
and  the  fact  that  a  part  of  the  cargo  is  reloaded  for  another 
market  does  not  change  the  rule.^^^     And  where  cargo  and 
freight  are  insured  to  several  ports, .  or  to  a  final  port  of  dis- 
charge, with  liberty  to  wait  at  one  of  said  ports  a  specified  time, 
the  risk  determines  when  the  vessel  waits  the  designated  p€- 
i-iod  at  the  specified  port.^^'^     So  where  goods  are  insured  to  a 
"final  port  of  destination,"  the  question  as  to  what  is  that  final 
port  may  be  dependent  upon  the  circumstances  of  the  case  or 
usage,  the  main  point  being  to  arrive  at  the  intention  of  the 
parties.^  ^^ 

§  1591.  Goods  Partly  Landed — Whether  the  Risk  is 
Entire. — There  has  been  some  conflict  of  opinion  upon  tlie 
point  whether  the  risk  is  so  far  divisible  that  the  safe  land- 
ing of  a  part  of  the  goods  at  the  usual  place  of  discharge  ter- 
minates the  risk  as  to  them.  It  is  decided  in  Massachusetts 
that  the  risk  tenninates  as  to  those  goods  which  are  landed; 
in  other  words,  that  the  risk  is  severable.^^^    The  same  rule  ob- 

"*  1  Marshall  on  Insurance,  ed.  ISIO,  *258,  and  Leigh  v.  Mather, 
therein  reported,  *266. 

"»  Kodocanaehi  v.  Elliott,  L.  R.  8  Com.  P.  649. 

"«  Riohardson  v.  Loudon  Assur.  Co.,  4  Camp.  94. 

"'  Doyle  V.  Powell,  4  Barn.  &  Adol.  267;  1  Nev.  &  M.  678. 

"'  Oliverson  &  Brightman,  15  L.  J.  Q.  B.  274. 

*"  Mausur  v.  New  England  Ins.  Co.,  12  Gray  (Mass.),  520.  In  this 
case  the  court  said:  "This  rule  respecting  the  delivery  of  the  cargo 
must,  in  the  absence  of  any  stipulation  intended  to  control  it,  apply 
to  each  part  and  parcel,  as  well  as  to  the  whole  of  the  goods.  The 
entire  deliveiT  of  a  cargo  of  provisions  or  of  any  other  property 
consisting  of  separate  parcels  cannot  all  be  effected  in  the  same 
moment  of  time.  But  as'often  as  separate  parcels  are  lauded  upon 
the  wharf  where  the  landing  is  to  constitute  a  delivery,  the  power 
over  the  goods  no  longer  remains  in  the  master  of  the  ship,  but  is 
transferred  at  once  to  the  consignee,  or  to  some  intermediate  agent 
who  thenceforward  is  to  act  for  him.  The  master  having  thus  dis- 
charged his  duty  is  thereby  relieved  from  all  further  obligation  to 
look  after  and  protect  the  goods,  and  the  marine  risk,  which  in  its 
nature  is  to  continue  only  during  the  transportation  and  landing  of 
the  goods  insured,  must  necessarily  have  the  same  termination." 
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tains  in  the  United  States  supreme  court,^^"  and  also  in  Ala- 
biiraa;^^^  likewise  in  Louisiana.^  ^^  In  Missouri,  however,  part 
of  tlie  insured  goods  were  put  out  upon  the  levee  upon  the 
ship's  arrival  at  St.  Louis,  which  was  her  port  of  destination, 
and  the  rem'ainder  of  the  goods  on  board  ship,  together  with 
those  on  the  levee,  were  destroyed.  The  consignees  had  been 
notified  of  the  arrival,  and  were  at  the  levee  when  the  cargo 
was  being  landed,  and  it  was  held  that  the  risk  was  entire,  since 
the  insurer  could  not  split  up  his  liabilities  or  the  insured's 
rights;  that  the  carrier's  obligation  was  to  land  the  cargo  with- 
in the  time  permitted  by  the  terms  of  the  contract,  and  that 
the  carrier  must  deliver  them,  which  contemplated  his  dis- 
charging himself  as  common  carrier  of  the  custody  of  the 
goods.^^^  On  a  line  with  this  decision  a  part  of  the  goods  had 
been  landed  over  the  twenty-four  hours  specified  as  that  of  the 
duration  of  the  risk  after  the  goods  were  landed,  when  they 
with  the  undischarged  cargo  were  seized  as  illicit,  and  the  risk 
was  declared  entire  and  the  insurers  liable,  it  being  held  that 
the  specification  of  twenty-four  hours  meant  until  that  time 
after  all  the  goods  were  landed.^ ^*  It  is  also  laid  down  as  a 
general  rule  under  the  English  decisions  that  the  words  "until 
discharged  and  safely  landed"  protects  the  goods  until  the 
bulk,  or  the  whole  of  them,  are  discharged  and  safely  landed 
at  the  port  where  the  ship  breaks  bulk  for  the  purpose  of  dis- 
charging the  goods.-^^^  The  true  rule  supported  by  the  weight 
of  authority. would  seem  to  be  that  the  goods  are  protected  on 
boai-d  ship  or  in  boats  or  lighters,  to  be  landed  according  to 
custom,  until  the  whole  or  the  bulk  of  them  are  discharged  and 
safely  landed  at  the  usual  place  for  discharging  goods  at  the 
port  of  destination  specified  or  contemplated  as  the  ultimate 
port  of  discharge,  and  that  goods  on  shore  are  not  protected, 
whether  they  be  the  bulk  or  the  whole  of  the  cargo,  or  only  a 

»»  Gracie  v.  Maryland  Ins.  Co.,  8  Cranch   (U.   S.)  84. 

»»  Mobile  Dock  &  Mut.  Ins.  Co.  v.  McMillan.  27  Ala.  77. 

'^  Osacar  v.  Louisiana  State  Ins.  Co.,  17  Mart.  (La.)  386. 

123  Fietclier  v.  St.  Louis  M.  Ins.  Co.,  18  Mo.  193. 

"*  Gardner  v.  Smith,  1  Johns.  Cas.  (N.  Y.)  141. 

^"  Clason  V.  Simouds,  6  Term  Kep.  533.  The  Guidon  required  the 
delivery  of  the  goods  safely  at  the  quay  to  the  consi.irneos  or  tlieir 
ao-ents  or  by  usage  as  soon  as  the  merchandise  "passed  under  the 
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part  thereof;  or  if  tlie  policy  provides  tliat  the  risk  on  tlie 
goods  shall  continue  a  specified  time  after  they  are  landed, 
then  the  risk  terminates  as  to  those  landed  at  the  specified 
time,  and  therefore  the  risk  is  severable.^ ^^ 

§   1592.     "Within  what  Time  Goods  Must  be  Lianded. — 

The  clause  "covering  goods  until  they  are  safely  landed"  con- 
templates a  discharge  of  the  cargo  within  such  a  reasonable 
time  as  they  can  be  conveniently  and  safely  landed  after  the 
arrival  of  the  ship  at  the  ultimate  port  of  delivery  at  the  us- 
ual place  for  discharging.  It  is  not  a  reasonable  construction 
that  the  insured  has  power  to  prolong  the  risk  indefinitely  at 
liis  own  pleasure  or  by  unnecessary  delay.  The  question  as  to 
what  is  a  reasonable  time  is  dependent  upon  usage,  upon  the 
customs  of  a  particular  trade,  upon  particular  circumstances, 
as  well  as  upon  the  character  and  purpose  of  the  voyage  in- 
sured as  in  case  of  fishing  or  trading  voyages.^  ^'^  It  is  some- 
times expressly  stipulated  in  policies  that  a  reasonable  time 
shall  be  allowed  to  discharge  the  cargo,^^^  or  that  the  risk  shall 
continue  a  certain  number  of  days  after  arrival,  or  that  a  spec- 
ified time  shall  be  allowed  for  discharging.^ ^^  And  in  case  of 
inland  navigation,  where  three  days  are  given  within  which  to 
discharge  the  cargo  in  case  the  voyage  is  stopped  by  ice,  the 
time  for  discharging  should  be  computed  from  the  actual  stop- 
page.^ ^°  The  risk  will  continue,  although  the  goods  are  kept 
on  board  several  days  after  arrival,  where  the  custom  of  that 
particular  trade  warrants  it.^^* 

king's  weights,"  but  Emerigon  says  this  is  "foreign  to  the  insurers," 
since  they  are  not  bound  "for  that  which  has  happened  on  shore": 
Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xii,  sec.  48,  pp.  525, 

526. 

"«  See  1  Phillips  on  Insurance,  3d  ed.,  539,  sec.  973. 

^  1  Marshall  on  Insurance,  ed.  1810,  *257,  and  Parlcinson  v.  Col- 
lier, reported  therein;  Vallance  v.  Dewar,  1  Camp.  503;  Noble  v. 
Kennoway,  Doug.  510. 

"8  So  in  Fletcher  v.  St.  Louis  M.  Ins.  Co.,  18  Mo.  193. 

^  Noble  V.   Kennoway,  Doug,  492. 

"•  Sherwood  v.  Mercantile  Mut,  Ins.  Co,,  66  N.  Y.  630.  See  next 
section. 

»"  Noble  V.  Kennoway,  Doug,  492. 
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§  1593,  Termination  of  Risk — Voyage  Stopped  or 
Delayed  by  Ice — Inland  Navigation . — If  the  cargo  on  a  canal 
boat  be  insured,  with  a  provision  that  if-  the  voyage  cannot  be 
completed  that  same  season  by  reason  of  ice  or  the  closing  of 
navigation,  tlie  risk  shall  terminate,  three  days  being  allowed 
for  the  discharge  of  the  cargo,  the  voyage  can  only  be  stopped' 
by  the  act  of  the  master  or  causes  making  further  progress 
impossible.  Mere  delays  from  obstructions  by  ice,  although 
coupled  with  the  impossibility  of  completing  the  entire  voyage, 
are  not  sufficient,  nor  do  they  preclude  the  right  to  continue 
the  voyage  to  a  proper  place  w^here  the  cargo  may  be  safely  dis- 
charged and  the  boat  laid  up  for  the  season,  and  the  three  days 
for  discharging  only  commence  to  run  from  the  tune  of  actual 
stoppage.^22  ^jj(j  although  under  a  similar  policy  upon  the 
cargo  the  boat  is  actually  frozen  in  and  the  canal  declared 
closed  by  the  canal  commissioners,  this  is  not  such  a  stoppage 
by  ice  as  to  terminate  the  risk  where  a  channel  is  thereafter 
cut  and  the  boat  towed  to  its  destination  within  the  same  sea- 
son, and  in  such  case,  if  the  boat  is  sunk  upon  its  arrival,  the 
insurers  are  liable.^^^ 

§  1594,  Risk  Terminates  where  Goods  are  Trans- 
shipped without  Necessity  or  Agreement,— The  settled  rule 
is  that  if  insured  goods  are  reshipped  or  shifted,  without  neces- 
sity, from  a  named  ship  on  which  they  are  insured  to  another, 
the  risk  is  thereby  terminated,  unless  the  insurance  company 
assents  to  the  reshipment.^^^  And  this  accords  with  the  rule 
stated  by  Emerigon,  who  says:  "If  the  change  of  vessel  is 
made  during  the  course  of  the  voyage  without  neeessity,  and 
without  the  consent  of  the  insurers,  they  will  be  discharged 
from  the  risks  ,  .  .  .  ;  so  soon  as  without  necessity  the  thing 
insured  is  placed  in  another  vessel,  the  contract  is  dissolved 
ipso  jure,"  and  also  "that  without  their  consent  and  without 
necessity  they  [the  insurers]   could  not  be  made  to  run  the 

"*  Sherwood  v.  Mercantile  Mut.  Ins.  Co.,  (56  N.  Y.  630. 

»»  Delahnnt  v.  JFAnn  Ins.  Co..  97  N,  Y.  537  ftwo  .iudjres  dissenting). 

"*  Malincl^vodt  v.  .Teiferson  F.  Ins.  Co..  1  Mo.  App.  205.  See.  also, 
Schroeder  v.  Schweizer  Llovd  Transport  Versicherungs  Gesellscliaft, 
60  Cal.  467;  44  Am.  Eep.  61. 
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risks  on  another  vessel,  althougli  larger  and  better."  **'  So 
it  is  declared  in  a  California  case  that  it  is  an  implied  condition 
of  marine  insurance  of  freight  that  the  ship  shall  not  be 
changed  without  necessity  or  consent.  In  this  case  wheat  was 
insured  on  a  certain  steamer  "and  connections"  from  San 
Francisco  to  Hongkong.  It  was  the  custom  to  carry  without 
transshipment,  but  here  the  cargo  was  unnecessarily  trans- 
ferred to  other  ships  of  the  same  company  at  Yokohama,  and 
conveyed  to  Hongkong,  where  it  was  lost.  It  was  decided  that 
"connections"  meant  regular  connections,  and  not  an  unusual 
substitution  unanticipated  at  the  time  of  the  issuing  of  the 
policy,  and  that  the  policy  was  avoided.^^®  A  delay  of  twelve 
days  in  transportation  of  insured  cargo,  occasioned  by  waiting 
for  necessary  repairs,  will  not  justify  transshipment  of  cargo  in 
another  vessel.  By  such  transshipment  the  insurers  are  dis- 
charged from  liability  for  loss  subsequently  happening  to  the 
cargo  in  the  new  bott-om.-^^'^ 

§  1595.  Risk  does  not  Terminate  where  Goods  Trans- 
sbipped  from  Necessity. — If  through  necessity  the  goods 
insured  on  board  a  certain  ship  are  transshipped  or  changed  to 
another  vessel  for  safe  transportation  to  the  original  port  of 
destination,  the  risk  continues  on  said  goods  in  the  substituted 
fehip  until  they  are  safely  landed  at  said  port.  In  brief,  the 
fact  that  the  goods  are  reshipped  through  necessity,  as  where 
the  ship  is  disabled  and  cannot  complete  her  voyage,  does  not 
terminate  the  risk.^^^  The  distinction  here  made  is  also  made 
by  Emerigon,  who  says:  "If  in  the  course  of  the  voyage,  and 
in  consequence  of  a  peril  of  the  sea,  the  captain  is  obliged  to 
hire  another  vessel  to  transfer  on  board  of  her  the  goods  in- 

"•  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xii.  sec.  16,  pp. 
339-41,  et  seq. 

"'  Schroeder  v.  Schweizer  Lloyd  Transport  Versicherungs  Gesells- 
chaft,  60  Cal.  467;  44  Am.  Rep.  61;  66  Cal.  294. 

"'  Salisbury  v.  Marine  Ins.  Co..  23  Mo.  553;  65  Am.  Dec.  687. 

•''  Plantamour  v.  Staples.  1  Term  Rep.  611;  3  Doug.  1:  1  Marshall 
on  Insurance,  ed.  1810,  *249;  Bryant  v.  Commonwealth  Ins.  Co.,  13 
Pick.  (Mass.)  543,  555;  Ludlow  v.  Col.  Ins.  Co.,  1  Johns.  (N.  Y.)  .335. 
See  De  Cuadra  v.  Swann,  16  Com.  B.,  N.  S.,  772;  Dick  v.  Barrell, 
2  Str.  1248;  Columbian  Ins.  Co.  v.  Pierce,  14  Allen  (Mass.),  320. 
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sui'ed,  tlie  insureTS  Avill  run  tlie  risk  on  tlie  goods  until  their 
disembarkation  at  the  place  of  destination."  ^^^  And  in  cases 
of  necessity,  where  the  goods  saved  are  transshipped  and  the 
voyage  is  a  trading  voyage,  the  risk  continues  on  the  produce 
thereof  reshipped  from  necessity  on  a  third  ship.^*^ ' 


§  1596.  Risk  does  not  Terminate  when  Transship- 
ment is  by  Agri'cement. — By  agreement  goods  can  be  trans- 
shipjDed  as  upon  arrival  at  a  specified  place,  thence  to  be  trans- 
ported in  other  vessels  to  the  port  of  destination.^"*^  So  where 
the  vessel  sustains  inj  ury  before  loading,  the  insurers  may  con- 
sent to  a  transfer  of  the  risk  to  another  ship;  in  such  case, where 
the  policy  is  to  run  a  sj)ecified  number  of  days,  the  delay  caused 
by  changing  ships  and  transshipping  is  not  to  be  counted  in 
the  specified  period  of  duration  of  the  risk.-^^^  And  where 
goods  are  transshipped  by  agreement,  with  liberty  to  put  them 
on  board  one  or  more  ships  upon  arrival  at  a  certain  port,  and 
there  are  no  ships  there  except  a  storeship,  which  was  by  cus- 
tom always  considered  a  warehouse,  the  risk  continues  on  said 
goods  while  in  said  storeship,  in  which  they  have  been  placed 
to  await  the  arrival  of  the  ships.-^*^  So  insurers  may  be  liable 
for  accident  to  stock  while  being  transshipped.-^ *■*  Thus  in- 
surers of  safe  carriage  of  stock  are  liable  for  accident  to  the 
stock  while  being  transshipped  from  cars  to  a  boat,  under  a 
policy  which  covered,  with  the  usual  exceptions,  the  perils  of 
railway  and  river,  and  by  special  indorsement  fixed  the  places 
of  shipment  and  destination  and  the  route  to  be  taken.^"*^ 
And  under  this  head  of  transshipment  by  consent  it  may  bo 
stated  that  usage  may  undoubtedly,  in  certain  cases,  warrant, 
or  perhaps  necessitate,  a  transshipment  of  goods. 

"*  Emerigon  on  Insurance,  Meredith's  ed.  1S50,  c.  xii,  sec.  16,  pp. 
339.  340. 

'*"  Plantamour  v.  Staples,  1  Term  Rep.  611;  3  Doug.  1.  But  see 
Ludlow  V.  Col.  Ins.  Co..  1  .Tohns.  (N.  Y.)  33.5. 

i«  Tierney  v.  Etherington,  cited  in  1  Burr.  348;  Bold  v.  Rotherham, 
15  L.  J.  Q.  B.  279;  I'lant  v.  Eufalia  Home  Ins.  Co.,  41  Ga.  130. 

»«  Plant  V.  Eufalia  Home  Ins.  Co.,  41  Ga.  130. 

143  Tierney  v.   Etherington,  1   Burr.   348. 

'"  .Etu:i  Ins.  Co.  v.  Stivers.  47  111.  SG. 

"^  .Etna  Ins.  Co.  v.  Stivers,  47  111.  80;  95  Am.  Dec.  467. 
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§  1597.  Termination  of  Risk  —  Outfits  of  Whaling 
Toyag-e. — An  insurance  on  outfits  of  a  whaling  voyage  does 
not  terminate  pro  tanto  with  their  consumption  or  distribution, 
but  attaches  to  the  proceeds  of  the  adventure.-^ '^^  In  case  of  an 
insurance  on  the  outfits  of  a  whaling  ship,  with  liberty  of  ports 
and  to  sbip  home  catchings  at  the  risk  of  the  insured,  the 
catchings  may  be  shipped  home  without  diminishing  the  val- 
uation specified  in  the  policy,  but  as  to  that  part  which  is  sent 
home,  the  risk  terminates.-' ^'^ 

§  1598.  Till  Arrival  of  Goods  to  a  Market  at  Final 
Port  of  Discharge. — If  outward  goods  are  insured  till 
their  ai-rival  to  a  market  at  their  final  port  of  discharge,  they 
will  be  protected  till  they  are  finally  disposed  of  at  some  for- 
eign market.^*® 

§  1599.  Termination  of  Risk  by  Consignee  or  Owner 
Taking  Possession — Consignees — Lighters. — If  the  goods 
are  delivered  into  the  consignee's  or  assured's  possession,  or  he 
takes  them  under  his  own  care  and  management,  or  complete- 
ly accepts  them,  the  risk  is  determined,  even  though  they 
would  otherwise  have  been  at  the  risk  of  the  insurer;  as  in 
case  the  goods  are  put  into  lighters  of  the  insured,  and  they 
are  in  his  possession  and  completely  accepted  by  him,  the  risk 
ceases.^ '^^  And  where  they  are  brought  in  the  usual  way,  ac- 
cording to  the  customs  of  that  port,  in  public  lighters  to  the 

"•  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132. 

^^  Mutual  M.  Ins.  Co.  v.  Munro,  7  Gray  (Mass.).  246. 

^«  Richardson  v.  London  Assur.  Co.,  4  Camp.  93,  per  Lord  Ellen- 
borough. 

"»  Sparrow  v.  Carruthers,  2  Strange,  128G,  commented  upon  in 
Hurry  v.  Royal  Exch.  Assur.  Co..  2  Bos.  &  P.  430;  3  Esp.  289.  The 
rule  above  given,  however,  is  deduced  not  alone  from  the  case  of 
Sparrow  v.  Carruthers,  but  from  that  case  in  connection  with  the 
opinions  and  decisions  of  other  courts:  Rucker  v.  London  Assur. 
Co.,  2  Bos.  &  P.  432,  per  Buller,  .7.;  Low  v.  Davy,  5  Binn.  (Pa.)  .595; 
North  of  England  P.  O.  C.  v.  Archangel  M.  Ins.  Co.,  L.  R.  10  Q.  B. 
249;  Bold  v.  Rotherman,  8  Q.  B.  797;  Strong  v.  Natally,  1  Bos.  & 
P.  N.  R.  16.  "It  is  perfectly  true  that  by  taking  delivery  short  of 
the  shore  the  consignee  determines  the  risk  insured;  but  this  is  not 
because  in  such  a  case  the  risk  is  terminated  by  an  actual  landing. 
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wharf,  and,  owing  to  the  roughness  of  the  weather  and  the 
evening,  thej  cannot  be  landed,  the  risk  ends  by  the  insured 
telling  the  lighterman  that  he  need  not  stay,  and  that  he  will 
look  to  the  landing  thereof  himself. ^"'^  This  rule,  however,  is 
subject  to  such  qualification  as  may  arise  from  usage;  as  where 
it  is  customary  to  employ  public  lightermen  to  effect  the  dis- 
charge, the  fact  that  the  consignee  or  assured  employs  them 
for  that  purpose  does  not  constitute  a  delivery  to  him,  nor  a 
taking  into  his  possession  and  control,  and  the  risk  is  not  there- 
by terminated.^  ^^ 

SUBDIV.  II.  AUachment  and  Duration  of  Rish  on  Freight. 
§  1606.  Attachment  aud  Duration  of  Risk  on  Freight 
— Generally. — The  first  distinction  to  be  observed  here- 
in is  between  freight  which  is  the  compensation  for  the  car- 
riage of  goods  in  the  ship,  and  chartered  freight,  which  is  the 
price  paid  the  owner  as  charter  money  under  a  contract  of  af- 
freightment, whether  for  the  ship  or  for  a  part  thereof,  as  in 
case  of  a  part  owner  for  a  certain  time  or  a  certain  voyage.^  ^^ 
In  case  of  an  insurance  upon  freight,  where  a  price  is  to  be 
paid  for  the  carriage  of  goods  in  the  ship,  there  are  two  ex- 
tremes: 1.  An  inchoate  right  to  freight;  and  2.  The  consum- 
mation of  that  right.  In  other  words,  it  is  necessary,  in  order 
to  determine  whether  the  risk  on  freight  attaches,  to  ascertain 
whether  the  insured  has  such  an  inchoate  right  to  freight  as 
that  it  would  be  in  all  reasonable  probability  have  been  earned 
had  not  a  peril  insrired  against  intervened,  and  at  what  point 
of  time  he  was  so  situated.  This  point  of  time  must  Lo  deter- 
mined largely  by  circumstances,  since  a  positive  rule  of  law  is 
not  applicable  to  every  case.  At  the  other  extreme,  the  risk 
will  determine,  so  that  the  insurer  can  have  no  further  risk 
nor  interest  concerning  the  freight  insured  from  that  point 

but  because  the  consignee  waives  the  landingr  and  himself  termi- 
nates the  rislc.  instead  of  talvinc  delivery  short  of  the  land":  Houlder 
Bros.  V.  Merchants'  M.  Ins.  Co.,  Lira.,  6  Asp.  Rep.  Mar.  Cas.,  N.  S., 
12.  per  Bowen,  L.  J. 

"«  Strong  V.  Natally.  1  Bos.  &  P.  N.  R.  16. 

"'  Hurry  v.  Royal  Exrh.  Assur.  Co.,  2  Bos.  &  P.  430;  3  Esp.  289. 

"'  See  sees.  1009,  1010.  herein. 
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of  time  when  the  freight  shall  have  been  earned.  In  the 
case  of  freight  generally  there  are  two  material  factors  which 
must  be  so  relatively  situated,  with  reference  to  the  earning 
of  freight  and  the  ship,  as  to  create  a  well-grounded  expecta- 
tion of  freight  being  earned.  A  mere  probability  or  reason- 
able expectation  is  not  of  itself  sufficient,  while  in  chartered 
freight  no  goods  may  ever  be  put  on  board  the  ship,  nor  be 
contracted  for  or  ready  to  be  shipped.  In  many  instances  the 
termination  of  the  risk  on  goods  may  be  simultaneous  with 
the  ceasing  of  the  risk  on  freight  generally;  as  in  cases  where 
the  goods  are  wholly  or  partly  discharged  and  safely  landed 
and  the  freight  earned  or  partly  earned,  So  the  risk  may  at- 
tach both  on  the  goods  and  on  the  freight  from  the  loading 
thereof  aboard  ship,  but  the  freight  will  attach  before  that 
time  in  frequent  instances.  In  the  case  of  chartered  freight 
the  main  inquiry  is  at  what  point  of  time  the  inchoate  right 
to  such  freight  accinies,  and  to  this  point  of  time  must  be 
referred  the  attachment  of  the  risk,  since  if  the  assured  be  in 
a  condition  to  earn  his  freight  under  the  charter-party,  and  is 
prevented  therefrom  by  the  voyage  being  stopped  by  a  peril 
insured  against,  he  is  entitled  to  recover  the  loss,^^'  It  may 
be  stated  that  the  nature  of  the  contract  of  insurance  on 
freight  is  that  the  goods  shall  arrive  at  the  port  of  delivery, 
notwithstanding  the  perils  insnred  against.-'^*  So  in  case  the 
shipowner  has  made  a  lawful  and  valid  contract  of  affreight- 
ment, the  owner's  interest  in  freight  has  accrued  if  the  ship  is 
in  the  proper  place  and  ready  to  receive  the  cargo.^^'^     It  is 

"'  For  an  affirmance  of  the  above  general  principles,  see  M'Gaw 
V.  Ocean  Ins.  Co.,  23  Pick.  (Mass.)  409.  per  Shaw,  C.  J.;  Forbes  v. 
Aspinwall.  13  East,  324;  per  Lord  Ellenborough;  Adams  v.  Warren 
Ins.  Co.,  22  riclc.  (Mass.)  13;  Thompson  v.  Taylor,  6  Term  Rep.  478. 
per  Eawle,  107;  Davidson  v.  Willusey,  1  Maule  &  S.  315,  per  Lord 
Ellenborough  and  Laurence,  J.;  Eobinson  v.  Manufacturers'  Ins.  Co., 
1  Met.  (Mass.)  143,  per  Shaw,  C.  J.;  Barber  v.  Fleming.  L.  R.  5  Q. 
B.  59.  per  Cockburn,  C.  J.,  and  Blackburn,  J.;  Hart  v.  Delaware  Ins. 
Co..  2  Wash.  (C.  C.)  346;  Davy  v.  Hallott.  3  Caines  (N.  Y.),  19,  per 
Kent,  J.;  Curling  v.  Long,  1  Bos.  &  P.  636,  per  Eyre.  .L 

"«  De  Wolf  V.  State  Mutual  F.  &  M.  Ins.  Co.,  6  Duer  (N.  Y.),  191, 
per  the  court. 

"»  Gordon  v.  American  Ins.  Co.,  4  Denio  (N.  Y.),  360;  Williamson 
V.  Innes,  8  Bing.  31,  n. 
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also  contemplated  bj  an  insurance  upon  freiglit  tliat  tlie  goods 
shall  arrive  at  the  port  of  destination  or  delivery,  and  if  they 
are  destroyed  by  the  perils  of  the  sea  the  insurer  is  liable.^ ^^ 

§  1607.     The    Case  of  Tonge  v.  Watts. — The   case   of 

Tonge  V.  Watts,  reported  in  Strange,^  ^^  was  at  nisi  prius,  and 
Lord  Lee,  C.  J.,  ruled  thereon  that  as  the  goods  were  not  ac- 
tually  on   board   the  ship   at    the    time  of  loss,  the  right  to 
freight  had  not  commenced.    From  this  decision  Mr.  Marshall 
deduces  the  rule  that  the  risk  in  freight  does  not  commence  till 
the  goods  are  on  board,  although  he  qualifies  it  by  saying  the 
risk  generally  begins  from  that  time.-^^^     And  the  court  in  a 
Pennsylvania  decision  says  that  Tonge  v.  Watts  "settled  long 
ago  that  although  the  goods  are  ready  to  be  loaded,  yet  if  none 
of  them  are  actually  on  board,  and  the  vessel  is  driven  from 
her  moorings  and  lost,  there  can  be  no  recovery  on  an  insui*- 
ance  on  freight,"  ^^^     So  in  Thompson  v.  Taylor^*'''  Lord  Ken- 
yon,  C.  J.,  says  that  "in  the  case  in  Strange,  tlie  inception  of 
the  contract  would  have  been  the  taking  of  the  goods  on  board, 
but  as  the  loss  happened  before  the  goods  were  put  on  board, 
there  was  no  inception  of  the  contract";  and  Grose,  J.,  in  the 
same  case,  declares  that  the  right  to  freight  had  not  com- 
menced in  the  case  in  Strange,  because  the  goods  were  not 
on   board    the   ship.      Lord   Kenyon,    C.    J.,    however,    dis- 
tinguishes the  case  before  him,  which  was  one  of  chartered 
freight,  from  the  Strange  case,  saying  the  1-atter  rested  upon 
peculiar  circumstances,  and  he  decided  in  favor  of  the  plain- 
tiif  for  a  recovery  of  the  freight  upon  the  same  principle,  as 
he  declared,  upon  which  the  case  in  Strange  was  decided,  and 
tlie  principle  underlying  the  case  before  him  was,  "that  if  the 
contract  had  its  inception,  if  anything  were  done  under  it 
by  the  plaintiff,  ....  his  right  to  freight  commenced";  and 
"as  the  plaintiff  had  begun  to  perform  his  part  of  the  contract, 

iM  pe  Wolf  V.  State  Mut.  F.  &  M,  Ins.  Co..  6  Dner  (N.  T.),  IGl. 
"'  2  Str.  12r>l. 

"'  1  Marshnll  on  Insumnoe.  ed.  ISIO.  *278. 

""  Aflams  V.  Pennsylvania  Ins.  Co.,  1  Rawle  (Pa.),  97,    per  Hiis- 
ton.  .T. 
160  p,  Tprm  Eep.  478. 
Joyce,  Vol.  II.— 10;< 
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as  lie  had  done  something  under  it  which,  if  matured,  would 
have  entitled  him  to  his  freight,"  he  could  recover.  It  is  fm-- 
ther  evident  that  Lord  Kenyon  did  not  consider  the  point  as 
to  the  goods  being  actually  on  board  ship  as  controlling,  and 
that  he  was  inclined  to  adhere  rather  to  what  he  considered  the 
principle  of  the  case  in  Strange,  than  to  the  ruling  of  Lord 
Lee,  C.  J.,  therein,  from  the  fact  that  he  directed  a  verdict 
for  the  plaintiff  for  the  whole  freight  in  another  case  where 
only  a  part  of  the  cargo  was  shipped  at  the  time  of  loss.^^^  In 
a  line  with  the  principle  indicated  by  Lord  Kenyon  as  underly- 
ing the  cage  in  Strange,  and  relying  upon  said  ease,  Mr.  Phil- 
lips deduces  the  rule  that  "the  ship  must  be  ready,  and  some- 
thing must  have  been  done  ....  toward  earning  freight," 
and  in  another  section  he  says  that  "a  contract  for  freight  gives 
an  insurable  interest  so  soon  as  the  ship  is  ready  to  take  it," 
I'elying  for  this  latter  rule  upon  Thompson  v.  Taylor,^  ^^  and 
the  words  of  Lord  Kenyon  therein.-^ ^^  It  will  be  obser^'^ed 
that  Mr.  Phillips  incorporates  in  his  rule  based  by  him  upon 
these  two  cases  the  principle  deduced  from  the  case  in  Strange 
by  Lord  Kenyon,  and  also  the  additional  factor  of  the  ship 
being  ready  to  receive  the  freight.  So  Mr.  Maclachlan  says 
of  the  case  in  Strange  that  "although  the  cargo  was  ready,  the 
ship  was  not,  and  consequently  both  were  not  then,  in  fact  of 
law,  in  that  relation  proper  and  necessary  to  the  earning  of 
freight,  so  that  the  risk  had  not  commenced.  This,  as 'the  law 
now  stands,  seem5  to  be  the  principle  of  the  case,  and  not  the 
;absence  of  the  goods  on  board,  although  that  is  said  to  have 
been  the  ratio  decidendi."  ^^^  The  principle  involved  m  the 
Strange  case  was  clearly  this^  That  the  ship  and  the  goods 
must  be  so  relatively  situated,  with  reference  to  the  earning 
of  freight,  as  to  create  a  well-grounded  expectation  of  freight 
being  earned,  and  since  the  ship  was  not  ready  to  receive  the 
goods,  an  inchoate  right  to  freight  had  not  accrued,  and  the 
decision  was  right,  both  upon  principle  and  under  the  facts. 
If,  however,  the  words  of  Lord  Lee,  C.  J.,  in  this  case  be  held 

""  Montgomery  v.  Eggington,  3  Term  Rep.  3G2, 

'<»  G  Term  Rep.  478. 

>"  1    Phillips  on   Insiirance,    3d  ed.,   185.   ISR.   sees.   329.  .""2. 

*"•  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  18S7,  433. 
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to  establisli  in  the  abstract  an  unqualified  rule  that  the  goods 
must  be  actually  on  board  the  ship,  otherwise  the  risk  on 
freight  will  not  commence,  then  that  such  a  rule  thus  unqual- 
ifiedly stated  is  not  law  and  the  case  is  not  an  authority  is 
well  settled,  for  it  would  exclude  the  right  to  freight  on  goods 
contracted  for  and  ready  to  be  shipped,  the  ship  being  ready 
to  receive  them.  That  the  principle  above  stated,  as  estab- 
lished by  the  case  of  Tonge  v.  Watts,  is  in  conformity  ^\dtli  the 
law  governing  in  like  cases  at  the  present  time,  will  also  be  ap- 
j^arent  from  the  cases  hereafter  noted  under  this  chapter. 

§  1608.  Risk  on  Freight  will  Only  Attach  from 
Loading  of  the  Vessel  where  so  Stipulated. — If  the  contract 
expressly  stipulates  that  the  insm-ance  on  freight  is  to  'begin 
from  the  loading  of  the  vessel,  the  risk  will  not  attach  as  to  the 
freight  until  the  goods  are  aboard,^ ^^  notwithstanding  the  pre- 
ceding words  of  the  policy  would,  if  the  clause  as  to  loading 
bad  not  been  used,  have  brought  the  risk,  as  to  the  time  of 
its  attachment  under  a  different  rule;^*'^  and  the  rule  obtains 
even-  though  the  ship  is  lying  in  port  at  the  proper  place  ready 
to  receive  the  cargo  engaged  for  her.^^"^  But  a  complete  load- 
ing is  intended  by  such  clause,^  ^^  and  although  the  insurance 
is  upon  chartered  freight,  if  the  goods  are  completely  loaded 
the  risk  attaches  as  to  the  freight,  irrespective  of  the  fact 
whether  the  vessel  has  broken  ground  for  the  chartered  voyage 
or  not.^^^  In  an  English  case  it  appeared  that  a  policy  was 
issued  upon  "freight  of  meat  at  and  from  Monte\ddGO,"  to  cer- 
tain poiiB  in  the  River  Platte,  and  thence  to  the  United  King- 
dom. The  policy  also  declared  that  the  underwriters  should 
be  liable  for  such  losses  as  might  be  caused  by  the  breaking 

"'  Jones  V.  Neptune  M.  Ins.  Co.,  L.  R.  7  Q.  B.  702;  Gordon  v.  Am- 
erican Ins,  Co.,  4  Denio  (N.  Y.),  360.  See.  also,  Beckett  v.  West  of 
Eusland  Ins.  Co.,  25  L.  T.,  N.  S.,  739;  Hopper  v.  West  Marine  Ins. 
Co.,  40  L.  T.,  N.  S..  107. 

"»  Jones  V.  Neptune  M.  Ins.  Co.,  L.  R.  7  Q.  B.  702;  Gordon  v.  Am- 
erican Ins.  Co.,  4  Denio  (N.  Y.).  360. 

'•"  Gordon  v,  American  Ins.  Co.,  4  Denio  (N.  Y.),  360;  Beclvett 
f.  West  of  England  Ins.  Co.,  25  L.  T.,  N.  S.,  739. 

'''''  Jones  V.  Neptune  M.  Ins.  Co.,  L.  R.  7  Q.  B.  702. 

"»  Jones  V.  Neptune  M.  Ins.  Co.,  L.  R.  7  Q.  B.  702. 
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down  of  the  macliinery  until  tlie  final  sailing  of  tlie  vessel. 
These  provisions  were  in  writing.  In  a  subsequent  part  of  the 
policy,  however,  there  was  a  provision  that  the  insurance 
should  commence  "upon  the  freight  and  goods  or  merchan- 
dise on  board  from  the  loading  of  said  goods  or  merchandise 
on  board  the  said  ship  or  vessel  at  Montevideo."  This  last 
clause  was  in  print,  with  the  exception  of  the  word  "Monte- 
video." At  the  time  of  effecting  the  insurance  it  was  known 
to  both  the  insurer  and  insured  that  though  meat  could  be 
loaded  at  other  ports  in  the  Eiver  Plate,  that  it  could  not  be 
loaded  at  Montevideo,  in  consequence  of  the  absence  of  ap- 
pliances at  that  port.  The  vessel  arrived  at  Montevideo  on  her 
outward  voyage,  and  thence  proceeded  to  Boca,  one  of  the 
ports  named  where  a  cargo  of  meat  was  ready  fosr  shipment. 
Here  her  refrigerating  machinery  broke  down  and  rendered 
necessary  the  abandonment  of  the  design  as  to  loading  the 
meat.  It  was  held  that  the  words  used  in  the  clause  as  to  the 
commencemeait  of  the  risk  with  regard  to  the  loading  of  the 
goods,  being  inapplicable  under  the  circumstances  of  the  case, 
should  be  rejected,  and  that  the  policy  attached,  notwithstand- 
ing the  fact  that  the  meat  had  not  been  loaded  on  board  the 
ship.^70 

§  1609.  Risk  on  Freight  will  Attach  Only  on  Goods 
Laden  where  no  Contract  for  the  Goods  Exists. — The  risk 
on  freight  will  only  attach  on  goods  actually  laden  where 
there  is  no  contract  to  supply  a  cargo,  and  only  a  part  cargo  is 
provided,  and  this  is  true  even  though  tlie  policy  be  a  valued 
one  on  freight,  since  a  mere  probability  or  reasonable  expec- 
tation is  not  of  itself  sufficient  to  give  an  inchoate  right  to 
freight.  The  goods  must  either  be  actually  shipped,  or  there 
must  be  an  actual  valid  and  binding  contract  therefor.^'^^    The 

""  Hydannes  Steamship  Co.  v.  Indemnity  M.  M.  Assnr.  Co.  (Eng. 
C.  A.  Q.  B.  D.),  L.  R.  1  Q.  B.  .500.  reversinc:  the  deeipion  of  Willes.  J. 

*"  Patrick  v.  Eames,  3  Camp.  441;  Devanx  v.  .Tansen.  .5  Bing.  X. 
C.  539,  per  the  court;  Forbes  v.  Aspinall,  13  East,  323;  Tobin  v. 
Hartford,  13  Com.  B.,  N.  S.,  791;  Forbes  v.  Corbie,  1  Camp.  520; 
Flint  V.  Fleming,  1  Barn.  &  Adol.  45.  per  Tenterden.  C.  J.,  Bayley, 
J.,  and  rarke,  J.  See  Hart  v.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.) 
346. 
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case  of  Eiley  v.  Hartford  Insurance  Company^^^  ^,^  ^  valued 
policy  on  shi}),  and  an  open  one  on  freight  laden  or  to  be  laden. 
The  voyage  was  from  :N'ew  Orleans  to  Gibraltar,  with  liberty 
to  go  to  Malaga  and  the  Cape  de  Verds  for  salt,  and  back  to 
the  United  States.     Her  c^rgo  out    was    delivered    and    the 
freight  eai-ned,  with  the  exception  of  about  two  thousand  dol- 
lars, which  was  kept  on  board,  and  was  used  in  purchasing  a 
cargo  at  Gibraltar,  which  was  laden  on  freight.     The  vessel 
proceeded  thence  for  the  Cape  de  Verds,  intending  to  invest 
the  two  thousand  dollars  tliere  in  salt.     ISTo  contract,  however, 
was  made  therefor,  but  had  the  money  been  so  invested,  the 
freight  thereon  to  tke  United  States  would  have  exceeded  the 
two  thousand  dollars,  and  the  vessel  was  competent  to  have 
can-ied  sufficient  salt  to  have  earned  said  freight.     The  vessel 
never  reached  the  Cape  de  Verds,  being  totally  lost  on  the 
voyage  by  a  peril  insured  against,  and  abandonment  was  made 
to  the  defendants.     The  claim  of  total  loss  of  freight  was  re- 
sisted, and  it  was  held  tliat  the  insurers  were  liable  for  only 
the  loss  of  freight  of  the  goods  actually  on  board.     It  will  be 
obsen-ed  that  the  principal  factors  in  the  case  axe:  1.  The 
policy  on  t!he  ship  was  valued;    2.  The    insurance    was    on 
freight  of  goods  laden  or  to  be  laden  under  an  open  policy;  3. 
It  was  not  a  case  of  chartered  freight;  the  freight  w^as  to  have 
been  derived  from  the  transport^ation  of  merchandise  by  the 
shipowner;  4.  Eeeovery  was  sought  on  the  freight  of  a  cargo 
expected  to  be  laden;  5.  'No  paj-t  of  any  such  cargo  was  re- 
ceived on  board,  nor  was  it  ready  to  be  shipped;  6.  Xo  cargo 
had  been  procured  or  contracted  for  at  the  Cape  de  Verds,  nor 
was  there  any  title  to  any  cargo  there;  7.  There  was  a  cargo 
actually  on  board  on. freight  when  the  ship  was  lost  on  her 
voyage  to  the  Cape  de  Verds,  but  the  freight  thereon  was 
less  than  two  thousand  dollars.     The  court  ^"^^  expressly  and 
unequivocally  declared  that  the  freight  must  have  once  com- 
menced to  be  earned  before  the  policy  could  attach,  and  that 
the  insurance  could  operate  only  on  such  freight  as  actually 
existed,  by  having  a  cargo  on  board  the  vessel,  and  could  not 

'"  2  Com.  308. 

"'  Id.,  per  Swift,  C.  J.,  and  Hosmor.  J. 
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operate  on  a  cargo  expected  to  be  laden;  that  in  determining 
when  tlie  riglit  to  freight  commenced,  the  case  was  to  be  dis- 
tinguished from  that  of  chartered  freight  for  a  round  voy- 
age; that  the  right  commences  in  the  case  of  freight  when  the 
goods  are  on  boai'd,  or  at  furthest-  when  a  part  have  been  re- 
ceived and  the  rest  are  ready  to  be  shipped;  that  "it  matters 
not  w^hether  the  shipowner  contemplates  the  purchase  of  goods 
at  a  port  on  which  to  procure  a  freight  with  money  he 
has  in  possession  or  which  is  due  to  him  at  the  place 
of  destination,  or  on  his  personal  credit.  In  either  event, 
his  right  to  freight  cannot  commence  until  he  has  shipped 
on  board  the  contemplated  cargo."  The  court  relied 
upon  Torbes  v.  Aspinall.^'^*  "We  w^ould  suggest  that  this  case 
also  involves  the  same  principles  which  underlie  the  case  of 
Tonge  V.  Watts.^'^^  A  case  was  decided  in  Pennsylvania 
which,  although  the  ship  sailed  under  a  charter-party,  involved 
the  principle  that  a  mere  expectation  of  earning  freight, 
neither  the  cargo  nor  any  portion  thereof  being  purchased  or 
even  contracted  for,  is  not  sufficient;  or  in  other  words,  that 
if  the  vessel  sails  for  a  port  upon  the  mere  contingency  of  ob- 
taining a  load  there,  a  recovery  will  not  lie.^^®  The  principle 
involved  in  these  two  cases  does  not  controvert  the  rule  that 
by  contract  there  may  be  an  interest  created  in  freight  before 
the  goods  are  put  on  board,  nor  does  it  conflict  with  the  law 
that  in  case  of  a  charter-^arty  of  affreightment  the  right  to 
freight  commences  as  soon  as  the  voyage  is  entered  upon,  and 
that  if  there  is  an  entire  freight  for  the  performance  of  the 
whole  voyage,  the  inchoate  right  to  freight  stipulated  for  com- 
mences as  soon  as  the  ship  breaks  ground,  and  this  is  so  even 
though  in  such  case  of  chartered  freight  there  be  numerous 
ports  of  (Jestination;^''^''  but  the  cases  do  establish  the  principle 
which  underlies  all  insurance  law,  that  a  mere  expectation  of 
itself,  wdien  not  founded  upon  an  actual  right  to  the  thing  nor 

"*  13  East.  323. 
'■"  See  sec.  1607,  herein. 

""  Adams  v.  Pennsylvania  Ins.  Co.,  1  Tlawle  fPa.").  97. 
"^  See  Riley  v.  Hartford  Ins.  Co.,  2  Conn.  368,  per  Hosmcr,  J.; 
Knox  V.  Wood,  1  Camp.  543. 
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upan  a  valid  contract  to  it,  or  which  is  not  coupled  with  an 
existing  title  to  that  out  of  which  the  expectancy  ai'ises,  does 
not  constitute  an  insurable  interest.^ '^* 

§  1610.  Risk  on  Freight  Attaches  under  Valued  Pol- 
icy where  Part  Only  of  Goods  are  Laden. — Under  a  valued 
policy  on  freight  the  right  to  indemnity  attaches  if  any  part 
of  the  cargo  is  taken  on  board,  where  the  balance  of  the  goods 
to  the  amount  of  the  rest  of  the  freight  are  ready  to  be  shipped, 
or  are  contracted  for  and  are  prevented  irom  being  laden  by 
reason  of  a  peril  insured  against.^ ^^  Although  Lord  Kenyon, 
C.  J.,  in  Thompson  v.  Taylor,^ ^^  bases  the  decision  in  Mont- 
gomery V.  Eggington,i8i  relied  on  in  suppj^rt  of  the  above 
rule,  upon  the  fact  that  there  was  an  inception  of  the  contract, 
because  part  of  the  goods  were  taken  on  board,  ne^-Brtheless  the 
rule  does  not  rest  alone  upon  such  fact,  but  upon  the  prin- 
ciple that  both  ship  and  goods  were  so  relatively  situated,  with 
reference  to  earning  freight,  as  to  create  a  well-grounded  ex- 
pectation that  freight  would  be  earned,  which  the  intervention 
of  a  peri'l  insured  against  prevented,  and  that  a  mere  probability 
or  reasonable  expectation  is  not  of  itself  sufficient.^*^ 

§  1611.  Risk  on  Freight  under  Valued  Policy  may 
Attach  Only  Proportionately  to  Goods  and  Freight  Ac- 
tually at  Risk. — If  the  policy  be  valued  on  goods  and  freight, 
and  through  mistake  or  design  only  a  part  of  the  goods  be  put 
on  board,  there  can  be,  in  case  of  total  loss,  only  such  a  pro- 

"'  See  sec.  897,  herein. 

"'  So  held  in  Montgomei-y  v.  Eggington,  3  Term  Rep.  3G2.  See,  also, 
Gordon  v.  American  Ins.  Co.  of  New  Yorlv,  4  Denio  (N.  Y.)  302;  Hart 
V.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  34G;  Forbes  v.  Aspinall.  13 
East.  323;  Tobin  v.  Hartford,  13  Com.  B.,  N.  S..  791;  Mount  v.  Har- 
rison, 4  Bing.  388;  1  Moore  &  P.  14;  Parke  v.  Hebson,  cited  in  2  Bos. 
&  P.  326;  De  Longuemere  v.  Phcenix  Ins.  Co.,  10  Johns.  (N.  Y.)  128; 
Adams  v.  Pennsylvania  Ins.  Co.,  1  Rawle  (Pa.),  97;  De  Longuemere 
V.  New  York  F.  Ins.  Co.,  10  Jolins.  (N.  Y.)  202;  Rhand  v.  Robb  Fac- 
ulty, Dec.  1801  to  1807,  p.  433;  Truscott  v.  Christie.  2  Brod.  &  B. 
329.    See  sec.  1612,  herein. 

""  6  Term  Rep.  482 

»"  3  Term  Rep.  362. 

'"  See  cases  under  sec.  160G,  and  examine  sec.  1612,  herein. 
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portionate  recovery  as  the  goods  and  freight  at  risk  bear  to 
the  \vhole  valuation. ^*^^  But  the  g-eneral  rule  is  that  in  case 
of  a  valued  policy  on  freight  the  valuation  cannot  be  ojDened, 
where  there  is  an  inchoate  right  to  some  freight,  and  the  val- 
uation is  bona  fide.^*^* 

§  1612.     Risk  Attaches  on  Freight  if  Cargo  is  Purchased 
or  Contracted  lor  and  both  Ship  and  Cargo  are  Ready. — 

It  is  now  an  established  rule,  settled  by  the  courts  and  agTced 
upon  by  the  text-writers  on  the  subject,  that  the  risk  on  freight 
will  attach,  although  no  goods  are  laden  on  board  the  ship, 
Avhere  the  vessel  is  in  a  condition  to  receive  the  goods,  and  the 
latter  are  purchased  or  contracted  for  and  ready  to  be  shipped, 
and  nothing  prevents  their  being  laden  but  the  intervention 
of  a  peril  insured  against.-^ ^^  But  a  question  has  been  raised 
by  a  learned  ^vriter  whether  such  a  rule  is  exclusive,  or  may  be 
extended  to  cover  freight  on  goods  which  are  not  fully  ready 
to  be  shipped,  although  they  are  purchased  or  contracted  for, 
and  also  whether  so  much  of  the  rule  is  not  too  strict  which  re- 
stricts the  relative  situation  of  the  ship  and  the  goods  to  that 
point  where  nothing  but  the  intervention  of  a  peril  insured 
against  can  prevent  freight  being  earned.^ ^®  The  above  rule 
will  be  enforced  where  the  following  facts  exist  in  addition  to 
the  fact  that  the  intervention  of  a  peril  insured  against  pre- 
vents the  loading:  1.  Where  a  cargo  is  purchased  or  contracted 
for  and  is  ready  to  be  laden,  and  the  ship  is  in  the  proper 
place  and  ready  to  receive  it ;^^^  2.  Where  the  policy  is  "at  and 

"*  Wolcott  V.  Eagle  Ins,  Co.,  4  Tick.  (Mass.)  429;  Forbes  v.  As- 
pinall.  13  East,  323. 

"*  Davy  V.  Hallett,  3  Caines  (N.  Y.),  16;  Patapsco  Ins.  Co.  v. 
Briscoe.  7  Gili  &  J.  (Md.)  293;  28  Am.  Dec.  219;  Cole  v.  Louisiana  Ins. 
Co.,  14  Mart.  (La.)  165;  Coolidge  v.  Gloucester  M.  Ins.  Co.,  15  Mass. 
341;  Robinson  v.  Manufacturers'  Ins.  Co.,  1  Met.  (Mass.)  143. 

183  See  cases  noted  under  the  following  sections,  and  Cal,  Civ.  Code, 
sees.  2662,  2663. 

lea  I  Parsons  on  Marine  Insurance,  ed.  1868,  171. 

«"  Flint  V.  Flemyng,  1  Barn.  &  Adol.  45;  8  L.  J.  K.  B.  350;  Forbes 
V.  Aspinall,  13  East,  323.  per  Lord  Ellenborough:  Gordon  v.  Am- 
erican Ins.  Co.,  4  Denio  (N.  Y.).  360,  per  the  court;  Devaux  v,  Janson, 

5  Bine.  N.  C.  539.  per  Tindal,  C.  J.;  Parke  v.  Hebson.  cited  in  2  Bos. 

6  P.  326.  329;  De  Longuemere  v.  New  York  Mut.  F.  Ins.  Co.,  10 
Johns.  (N.  Y.)  120;  Truscott  v,  Christie,  2  Brod,  &  B,  320. 
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from,"  and  tlie  outward  cargo  is  discharged,  and  the  ship  has 
purchased  a  part  of  her  homeward  cargo  and  contracted  for 
the  residue,  or  has  either  purchased  or  contracted  for  the 
homeward  cargo,  and  both  ship  and  cargo  are  ready  at  the 
place  of  loading;^^^  3.  Where  the  cargo  is  purchased  or  con- 
tracted for,  and  is  ready  for  shipping,  but  is  at  a  distance  from 
the  place  of  loading,  the  ship  being  ready ;^^^  4.  AVhere  the 
goods  are  purchased  and  in  readiness  to  be  shipped,  but  the 
vessel  ha\dng  been  in  the  drydock  for  repairs,  she  is  reported 
ready  for  sea,  but  the  loss  is  sustained  in  getting  her  out  of 
the  dock;^^*'  5.  Where  the  vessel  has  not  unloaded  all  her  car- 
go at  the  outport,  but  has  retained  a  part  for  ballast,  the  ves- 
sel being  ready  and  the  cargo  being  contracted  for  and 
ready ;^®^  6.  Where  the  ship  engaged  in  a  trading  voyage  is 
completing  her  loading  from  port  to  port,  and  has  contracted 
for  the  residue  of  her  cargo,  and  is  on  her  voyage  ready  to 
load  the  same  on  arrival ;^^"  7.  Where  the  necessary  conditions 
as  to  the  ship  and  cargo  being  in  readiness  exist,  and  the  con- 
tract for  the  loading  rests  only  in  parol.^^^  But  the  ship  will 
not  be  held  to  be  in  condition  to  receive  the  goods,  even  though 
they  are  purchased  or  contracted  for  and  in  readiness  for  be- 
ins;  laden,  if  the  ship  has  not  discharged  the  bulk  of  her  out- 
ward cargo,  and  cannot  therefore  ship  the  homeward  cargo.^^* 
It  will  be  observed  that  in  the  cases  above  noted  in  support  of 
the  rule  stated  at  the  beginning  of  this  section,  the  cargo  was 
in  readiness  to  be  shipj)ed,  in  the  sense  that  it  was  either  pur- 
chased or  contracted  for,  and  in  such  case  the  rule  seems  to 

^^  Flint  V.  Flemjmp,  1  Barn.  &  Adol.  45;  8  L.  J.  K.  B.  350;  William- 
son V.  Innes.  1  M.  &  R.  88;  8  Bing.  80,  n.;  Patapsco  Ins  Co.  v. 
Briscoe,  7  Gill  &  J.  (Md.)  203;  28  Am.  Dec.  219;  De  Vaux  v.  Janson, 
8  L.  J.  Com.  P.,  N.  S.,  284;  5  Bin.?.  N.  C.  519. 

"»  De  Vaux  v.  Janson,  8  L.  J.  Com.  P.,  N.  S.,  284;  5  Bing.  N.  C. 
519. 

'*»  De  Vaux  v.  Janson,  8  L.  J.  Com.  P.,  N.  S.,  284;  5  Bing.  N.  C. 
519. 

"'  Williamson  v.  Innes,  1  M.  &  Tl.  88;  8  Bing.  80,  n. 

'"»  Parke  v.  Hebson,  2  Brod.  <Sr  B.  820,  n.  See  Warre  v.  Miller, 
4  Barn.  &  C.  538;  1  Car.  &  P.  2.37;  4  L.  J.  K.  B.  S. 

"^  Patrick  v,  Eames,  3  Camp.  441.  per  Lord  Ellonhorough;  Parke 
V.  Hebson,  2  Brod.  &  B.  326,  n.;  Flint  v.  Flemyng,  1  Barn.  &  AdoL 
45. 

"*  Forbes  v.  Asplnall,  13  East,  323. 
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exclude,  by  tlie  decided  cases,  any  other  proposition  than  tlie 
one  that  the  goods  and  ship  must  be  so  relatively  situated  as 
to  create  a  well-grounded  expectation  of  freight  being  real- 
ized.^''^  And  it  would  seem  that  by  a  cargo  being  ready  to 
be  laden  is  meant  not  that  the  goods  must  be  actually  and 
necessarily  upon  the  quay  or  wharf,  but  that  they  may  be  at 
a  comparatively  distant  place,  in  an  actual  state  of  readiness 
under  an  existing  valid  contract  which  contemplates  their  be- 
ing laden,  and  in  all  cases  reference  must  be  had  to  usage 
and  the  nature  of  the  risk  and  the  character  of  the  voyage.^^^ 

§    1613.      Kisk  on  Freigrht  will  not  Attach  where  Loss 
is  Incurred  in  a  Voyage  Other   than  that    Insured. — If 

freight  is  insured  on  a  specified  voyage,  and  the  vessel  agrees 
for  freight  for  another  and  different  voyage  than  the  one 
insured,  and  undertakes  said  voyage  and  sustains  damage 
thereon  which  prevents  her  from  earning  freight  on  the 
voyage  insured,  the  risk  does  not  attach  so  as  to  make  the  in- 
surers liable.^ ^'^  If  the  policy  insures  freight  for  a  particular 
voyage  by  a  named  vesel,  and  the  goods  are  laden  and  the  voy- 
age commenced,  the  risk  attaches  upon  and  covers  the  freight 
of  that  cargo  in  that  vessel  and  for  that  voyage,^ ^^  but  the 
risk  may  attach  upon  and  cover  freight  of  goods  taken  at  an 
intermediate  port,  under  a  policy  on  freight  "from"  a  specified 

"'  Curling  v.  Long,  1  Bos.  &  P.  636,  per  Eyre,  C.  J.;  M'Gaw  v. 
Ocean  Ins.  Co.,  23  Pick.  (Mass.)  409,  per  Shaw,  C.  J.  Examine 
Triscott  V.  Christie.  2  Bam.  &  Adol.  320;  1  Phillips  on  Insurance 
3d  ed.,  185,  sec.  330.  and  criticisms  thereof  in  1  Arnould  on  Marine 
Insurance,  Maclachlan's  ed.  1887,  443.  434,  and  note  1:  and  also  in 
Parsons'  Marine  Insurance,  ed.  1868,  171.  And  see  Barber  v.  Flem- 
ing, 5  Q.  B.  59,  per  Blackburn,  J.,  which,  however,  was  a  case  of 
chartered  freight. 

"'  See  Devaux  v.  Janson,  5  Bing.  N.  C.  539.  per  Tindall.  C.  J.,  and 
cases  cited  above  under  this  section.  In  this  sense  the  words  of 
Mr.  Parsons  will  be  applicable  •nliere  he  says  of  the  goods:  "If  they 
are  in  port  but  need  that  something  be  done  to  them  before  they 
are  in  a  condition  to  go  on  board,  we  should  say  that  the  ship  still 
has  an  insurable  interest  in  the  freight  of  them,  although  in  one 
sense  they  cannot  be  said  to  be  ready  to  go  on  board"  :  1  Parsons- 
on  Marine  Insurance,  ed.  1868,  169. 

'•^  Sellar  v.  McYickar,  4  Bos.  &  P.  23. 

'*  M'Gaw  V.  Ocean  Ins.  Co.,  23  Pick,  (Mass.)  409.  per  Shaw,  C.  J. 
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port,  with  liberty  to  call  and  take  goods.^^®  And  in  a  case 
already  noted  the  risk  on  freight  was  held  to  have  attached 
whore  an  intermediate  voyage  was  made  through  necessity, 
which  effected  a  postponement  of  the  risk.-*- 
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§  1614.  Risk  on  Freight  *'at  and  from" — Homeward 
Voyage. — Freight  for  tlie  return  cargo  luay  be  covered  by  the 
words  "at  and  from,"  ^*^^  and  such  words  exclude  the  freight 
on  the  outward  cargo  "to"  the  same  port,  although  thi^  former 
policy  be  expressed  as  in  continuation  of  the  latter.^*^^  It  will 
be  noted  from  the  character  of  the  cases  considered  under  the 
section  preceding  the  last  that  tlie  rule  there  stated  governs 
in  cases  of  insurance  "at  and  from"  a  foreig-n  port,  so  far  as  the 
facts  may  warrant,  and,  as  a  general  rule,  such  insurances  are 
governed  by  the  general  principles  stated  herein  under  the 
preceding  sections  relating  to  freight.  And  the  risk  will  at- 
tach when  the  homeward  cargo  is  laden  or  partly  laden  or 
contracted  for  or  purchased,  and  both  ship  and  cargo  are 
ready.^^^ 

§  1615.  Valued  Policy  on  Freight  Outward  and  Home- 
ward Covers  Each  Voyage. — If  the  policy  be  on  freight  out- 
ward and  homeward  on  a  particular  voyage,  the  outward  risk 
will  terminate  upon  the  cargo  outward  being  discharged  and 
safely  landed  and  the  freight  earaed,  and  the  homeward  risk 
will  attach  when  the  goods  are  laden  or  purchased  or  con- 
tracted for,  and  in  readiness  to  be  shipped,  the  ship  being  in 
a  condition  to  receive  them.  But  the  valuation  covers  each 
voyage,  and  precludes  the  insurer,  in  case  of  loss  of  the  home- 

"»  Barclay  v.  Sterling,  5  Maule  &  S.  6.  "In  principle  and  good 
sense  there  can  be  no  reason  why  this  policy  which  was  intended 
To  cover  the  froie-ht  upon  the  wlinl(>  vov.tco  should  not  attach  upon 
the  freight  of  goods  loaded  at  an  intermediate  port  in  the  voj'age. 
....  It  would  be  unjust  to  hold  otherwise,"  per  Bayley,  J. 

■'^  Driscoll  V.  rassmore,  1  Bos.  &  P.  200. 

=«"  Bell  V.  Bell,  2  Camp.  475. 

*»  Bell  V.  Bell.  2  Camp.  47.^. 

*•  See.  also.  Patapsco  Ins.  Co,  v.  Briscoe,  7  Gill  &  J.  (Md.)  293;  23 
Am.  Dec.  219. 
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■ward  freight  by  a  peril  insured  against,  from  any  claim  to 
credit  for  freight  earned  on  the  outward  voyage.^*^* 

§  1616.  Freight  where  Voyage  Consists  of  Distinct 
or  Successive  Passages — Valued  Policy. — Freight  ''at  and 
from"  B.  to  R.  and  back  to  M.,  or  home,  is  not  a  policy  for 
one  entire  voyage,  but  for  successive  voyages,  and  the  risk  at- 
taches upon  and  covers  freig'ht  of  the  goods  for  each  passage. 
The  same  principle  governs  in  all  cases  where  the  voyage  is 
not  entire  and  consists  of  successive  passages,  or  where  the  in- 
surance on  freight  is  for  a  specified  period.  With  regard  to 
the  valuation  of  freight  in  such  cases,  the  better  rule  seems  to 
be  that  the  valuation  applies  to  the  successively  pending  voy- 
ages. This  presumption  is,  however,  subject  to  rebuttal  by  the 
express  terms  of  the  policy,  or  by  other  proper  proof  that  the 
valuation  covers  successive  freights  in  the  aggregate. ^°^ 

§  1617.  Risk  Terminates  where  Freight  is  Earned — 
Freight  Partly  Earned. — The  risk  upon  freight  terminates 
at  that  point  where  the  freight  has  been  wholly  earned,  or  in 
case  a  part  thereof  has  been  earned,  then  it  ceases  as  to  such 
part.  If  the  whole  freight  insured  has  been  earned,  the  in- 
surer can  have  no  further  risk  or  interest  concerning  it  by 
abandonment  or  otherwise. ^°^  If  the  goods  are  carried  to  the 
place  of  destination  and  accepted  by  the  consignee,  the  freight 
is  earned,  although  the  goods  are  not  permitted  to  be  landed 
by  the  government  of  the  country  at  the  port  of  destination, 
and  they  are  brought  back  on  the  return  voyage,  and  in  such 
case  the  insured  cannot  recover. ^^'^     And  where  the  goods  are 

*>*  Davy  V.  Hallett.  3  Caines  CS.  Y.).  16;  Patapsco  Ins.  Co.  v.  Bris- 
coe, 7  Gill  &  J.  fMfl.)  293:  28  Am.  Dec.  219;  Insurance  Co.  v.  Mor- 
decai.  22  How.  (U.  S.)  Ill;  Thriving  v.  Washington  Ins,  Co.,  10  Gray 
(Mass.V  443. 

«"  Hngg  V.  Augusta  Ins.  Co..  7  Hoav.  (IT.  S.I  595.  See  Patapsco  Ins. 
Co.  V.  Briscoe.  7  Gill  &-  .1.  fMrl.i  29.''.:  Hughes  v.  Union  Ins.  Co.,  «? 
Wheat.  (IT.  S.)  294:  Locke  v.  Swan.  13  Mass.  76;  Pennoyer  v.  Hallett, 
15  .Tohns.  (N.  Y.)  332:  Smith  v.  Wilson,  S  East,  437:  Adams  v.  Penn- 
sylvania Ins.  Co.,  1  RaAvle  (Pa.),  97. 

=»"  Patapsco  Ins.  Co.  v.  Briscoe,  7  Gill  &  .T.  (M(\.)  293;  28  Am.  Dec. 
219:  Mayo  v.  Maine  F.  &  M.  Ins.  Co.,  4  Mass.  374. 

^  INIorgan  v.  Insurance  Co.  of  Xorth  America.  4  Dall.  fC.  C.)  45.5. 
This  decision  was  based  upon  the  Ordonnance  of  Louis  XIV. 
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voluntarily  accepted  by  the  owner  at  a  port  sliort  of  tlie  ship's 
destination,  into  which  the  vessel  has  put  as  a  port  of  neces- 
sity, being  unable  to  complete  her  voyage,  freight  jiro  rata 
itineris  must  be  deducted  in  behalf  of  the  underwriters;  that 
is,  freight  must  be  paid  according  to  the  proi>ortion  of  the 
voyage  performed,  and  this  is  a  partial  loss  of  freight.  But 
this  is  not  so  if  the  cargo  be  not  voluntarily  accepted  at  such 
other  port.^"^  If  the  cargo  is  carried  to  the  port  of  destina- 
tion and  the  freight  earned,  the  contract  is  terminated  and 
there  is  no  loss  of  freight,  even  though  the  ship  may  be  right- 
fully abandoned.-*^^  And  though  the  vessel  be  prevented 
from  loading,  owing  to  her  detention  by  the  government  of 
the  place  and  consequent  detention  by  weather,  yet  if  she 
earns  freight  on  her  return  voyage  the  insurers  are  discharged, 
although  the  detention  caused  an  expense  exceeding  the 
freight  earned.-^*'  jSTor  does  the  insurer  ordinarily  contract 
that  freight  shall  be  earned  within  any  specified  period.  If 
the  freight  is  earned,  this  terminates  the  insurance,  so  that  a 
policy  on  freight  does  not  in  such  case  include  loss  by  deten- 
tion of  the  ship  by  sea  perils.^^^  "Where  a  right  exists  in  the 
shipowners,  in  case  the  ship  is  damaged,  to  keep  the  cargo  a 
reasonable  time,  repair  the  vessel,  and  make  her  seasonably 
ready  to  prosecute  the  voyage  and  earn  freight,  and  repairs 
are  not  prevented  by  the  perils  of  the  sea,  and  can  be  made  at 
an  expense  which  a  prudent  owner  uninsured  would  have  in- 
curred, and  they  lose  their  freight,  not  by  any  peril  insured 
against,  but  by  a  voluntary  relinquishment  of  that  right,  and 
they  have  no  claim  upon  the  cargo  owners  for  freight  earned, 

^  Williams  v.  Smith.  2  Calnes  (N.  Y.),  13,  21;  Merchants*  Mut.  Ins. 
Co.  V.  Butler.  20  Mfl.  41;  The  .Toseph  Farrell,  31  Fed.  Rep.  S44;  Pro- 
peller Mohawk.  8  Wall.  (U.  S.)  153;  McGaw  v.  Ocean  Ins.  Co.,  23 
TMf'k.  (Mass.)  40.5:  Teasrlale  v.  Charleston  Ins.  Co..  2  Brev.  (S.  C.) 
100;  3  Am.  Dec.  705;  Hurtin  v.  Fnion  Ins.  Co..  1  Wash.  (C.  C.)  .530; 
Atlantic  Mut.  Ins.  Co.  v.  Bird,  2  Bosw.  (N.  Y.)  105;  Caze  v.  Balti- 
more Ins.  Co..  7  Cranch  (V.  S."),  358.  See.  also.  Tlobinson  v.  Marine 
Ins.  Co..  2  .Johns.  (N.  Y.)  323;  Post  v.  Robertson.  1  .Johns.  CN.  Y.)  24; 
McKibbin  v.  Peck,  .30  X.  Y.  2n2. 

'»»  Fiedler  v.  New  York  Ins.  Co..  0  Duer  (N.  Y.),  282;  Scottish  M. 
Ins.  Co.  V.  Turner.  4  H.  L.  Cas.  311. 

"»  Frerth   v.  Smith.  2  INIaule  &  S.  278. 

'"  Mayo  V.  Maine  F.  &  M.  Ins.  Co.,  4  Mass.  174. 
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the  insurers  of  freiglit  are  disciiarged.-^^  And  this  is  so  eve» 
though  the  cargo  be  damaged,"^ ^  for  a  voiuiitary  suiTendef 
of  the  cai*go  free  of  freight  prematurely  made  so  far  terminates 
tke  insurance  on  freight,  as  to  preclude  a  recovery  of  freight 
money.-^'^  So  the  risk  on  freight  may  be  terminated  by  the 
master  losing  the  freight,  by  unwarrantably  giving  up  the  voy- 
age and  delivering  tlie  cargo  to  the  shipper  at  an  intermediate 
port.-^^  But  the  safe  delivery  of  the  cargo  at  tlie  port  of 
destination  does  not  necessarily  relieve  the  insurer  of  freight, 
since  the  vessel  may  be  wholly  lost  by  a  peril  insured  against 
and  the  power  to  earn  freight  be  thereby  lost,  and  the  rule  ap- 
plies equally  to  cases  of  constructive  as  of  actual  total  loss, 
since  the  owner's  right  to  abandon  in  the  former  case  and  bis 
inability  to  receive  freight  must  bave  been  a  risk  contem- 
plated by  the  insurers. ^^^  But  if  no  freigbt  is  earned  and  the 
vessel  becomes  a  total  loss,  and  there  is  no  opportunity  to  trans- 
ship the  goods,  the  insurers  are  liable.^^'''  And  if  the  vessel 
is  unable  to  take  ber  cargo  owing  to  delay  for  repairs,  and  it 
is  sent  by  another  ship,  and  full  freight  is  afterward  earned 

"*  Lord  V.  Neptune  Ins.  Co.,  10  Gray  (Mass.),  109;  Saltus  v.  Ocean 
Ins.  Co.,  14  Johns.  (N.  Y.)  138;  Griswold  v.  New  York  Ins.  Co.,  1 
Johns.  (N.  Y.)  205;  3  Johns.  (N.  Y.)  321;  Allen  v.  Mercantile  Mut.  Ins. 
Co.,  44  N.  Y.  437;  reversing  46  Barb.  (N.  Y.)  642;  Phillipot  v.  Swan,  11 
Com.  B.,  N.  S.,  270;  30  L.  J.  Com.  P.  358;  Herbet  v.  Hallett,  3  Johns. 
Cas.  (N.  Y.)  93;  Moss  v.  Smith.  9  Com.  B.  44;  19  L.  J.  Com.  P.,  N.  S., 
225;  Clarlv  v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  104; 
McGaw  V.  Ocean  Ins.  Co.,  23  Pick.  (Mass.)  405.  See  Jordan  v. 
Warren  Ins.  Co.,  1  Story  (C.  C),  342. 

'"  McGaw  V.  Ocean  Ins.  Co.,  23  Pick.  (Mass.)  405;  Saltus  v.  Ocean 
Ins.  Co..  14  Johns.  (N.  Y.)  138;  Allen  v.  Mercantile  Mut.  Ins.  Co.,  44 
N.  Y.  437;  reversing  46  Barb.  (N.  Y.)  642;  Lord  v.  Neptune  Ins.  Co., 
10  Gray  (Mass.),  109. 

*"  Allen  V.  Mutual  Ins.  Co.,  44  N.  Y.  437;  4  Am.  Eep.  700;  Hubbell 
V,  Great  Western  Ins.  Co.,  74  N.  Y.  246. 

""  Clark  v.  Massachusetts  Ins.  Co.,  2  Pick.  (Mass.)  104;  13  Am.  Dec. 
400. 

="  This  was  so  held  in  a  case  where  the  policy  vras  on  freight  vnl- 
ued,  and  the  vessel  became  coustrxictively  a  total  loss,  the  cargo  be- 
ing transshipped  for  the  freight  that  would  have  been  earned  and 
arriving  safely  at  its  destination:  Thriving  v.  Washington  Ins.  Co., 
10  Gray  (Mass.),  443.  See,  also,  Hugg  r.  Augusta  Ins.  etc.  Co.,  7 
How.  (U.  S.)  595.  Examine  Griswold  v.  New  York  Ins.  Co.,  1  Johns. 
(N.  Y.)  205;  Coolidge  v.  Gloucester  Ins.  Co..  15  IMass.  341. 

'"  Lockwood  V.  Atlantic  Mut.  Ins.  Co.,  47  Mo.  50. 
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by  lier  in  carrying  other  goods,  there  is  no  recovery  for  a  par- 
tial loss  of  freight.-^ '^  And  the  underwritei's  are  not  liable 
under  a  policy  on  freight  where  the  vessel  is  disabled  at  sea, 
although  there  is  not  a  constructive  total  loss  and  the  cargo  has 
been  actually  delivered. ^^^  In  case,  however,  of  a  construc- 
tive total  loss,  the  general  rule  is  that  it  is  incumbent  upon 
the  master  to  earn  freight  by  forwarding  the  cargo  by  an- 
other ship,  except  no  other  vessel  may  be  obtained  for  that 
purpose.  Otherwise  the  insurere  are  not  liable,  aind  the  mas- 
ter is  not  bound  to  seek  another  vessel  to  forward  the  cargo, 
unless  one  can  be  found  at  the  port  of  distress  or  a  contiguous 
one.^^"  But  regai-d  must  be  had  to  the  freight  to  be  paid  for 
fonvarding  goods  on  another  ship,  and  unless  the  ship  may  be 
procured  at  an  expense  not  exceeding  the  freight  that  would 
have  been  earned  had  the  voyage  been  completed,  the  master 
cannot  be  required  by  the  insurers  on  freight  to  procure  an- 
other ship  for  forwarding  the  goods.^^^  But  in  case  of  a  valid 
policy,  if  there  is  no  opportunity  to  forward  the  goods  to  their 
destination  and  no  freight  is  earned,  the  insurers  are  liable  for 
the  whole  loss.^^^ 

§  1618.  Risk  on  Freight  Terminated  by  Assured  Ac- 
ceptingGoods  at  Intermediate  Port. — If  the  assured  accepts 
his  goods  at  an  intermediate  port,  paying  full  freight,  this  ter- 
minates the  lisk  on  freight,  even  though  the  goods  are  there 
accepted  on  account  of  blockade  of  the  port  of  destination,  and 
are  transshipped,  nor  in  such  case  can  the  insured  recover  the 
expenses  incurred  by  transshipment,  employment  of  lighters, 
or  of  insurance  on  the  Hghters.^^^  « 

§  1619.  Risk  on  Freigfht  against  Total  Loss  Only 
not  Terminated  by  Delivery  of  Some  Goods  at  Interme- 
diate Port. — The  fact  that  some  freight  has  been  earned  prior 

«»  Brocklebank  v.  Lugrue,  1  Moody  &  E.  102;  1  Barn.  &  Adol.  SI. 

"»  Fiedler  v.  New  York  Ins.  Co.,  6  Duer  (N.  Y.),  282. 

=="  Kinsman  v.  New  York  etc.  Ins.  Co.,  5  Bosw.  (N.  Y.)  460;  Saltus 
V.  Ocean  Ins.  Co.,  12  .Tohns.  (N.  Y.)  107. 

'"  nnj:g  V.  Ansnsta  Ins.  etc.  Co.,  7  How.  (U.  S.)  595;  Willard  v.  Mil- 
lers' etc.  Ins.  Co.,  24  Mo.  .501. 

"^  Lockwood  V.  Atlniitic  ■\Int.  Ins.  Co.,  47  Mo.  50. 

"'  Low  V.  Davy,  5  Blnn.  (Pa.)  595. 
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to  the  loss  by  the  delivery  of  goods  at  intermediate  ports  does 
not  terminate  the  risk  on  freight  against  a  total  loss  only,  so 
far  as  to  preclude  a  recovery  of  freight  pending  at  the  time  of 
the  loss.""^ 

§  1620.  Termination  of  Risk  on  Freight  to  a  Port 
or  Ports  of  Disciiarg-e. — A  policy  of  insurance  upon  freight 
to  a  port  of  discharge  in  a  certain  country  will  terminate  at 
the  first  port  there  where  the  cargo  is  discharged.^-^  But  if 
the  port  of  discharge  is  limited  to  a  given  locality  by  the  de- 
scripticii  of  the  voyage,  then  the  liberty  of  a  port  must  be 
confined  to  that  locality;  as  in  case  the  voyage  is  to  a  port  on 
the  north  side  of  Cuba,  with  the  liberty  of  a  second  port  there- 
in, this  will  be  construed  to  mean  that  the  second  port  must 
be  on  the  north  side  of  the  island.^^^ 

§  1621.  General  Rule  as  to  Attachment  of  Risk  on 
Chartered  Freight. — We  have  already  noted  the  distinction 
between  freight  and  chartered  freight,^^^  and  a  different  rule 
applies  in  the  latter  case,  as  to  the  attachment  of  the  risk,  than 
in  the  former.  It  may  be  stated  as  a  general  rule  that  the  risk 
on  chartered  freight  attaches  when  the  ship  has  broken  ground 
for  the  voyage  upon  which  she  would  have  earned  freight  un- 
der the  charter-party  except  for  the  intervention  of  peril  in- 
sured against,  and  the  fact  that  there  are  no  goods  aboard  is 
immaterial.^^^ 

§   1622.      Evtension  of  the  Rule  Last  Stated. — The  rul  e 

stated  under  the  preceding  section  has  been  extended  in  nu- 

"*  Willard  v.  Millers'  etc.  Ins.  Co.,  30  Mo.  (9  .Tones)  35. 

"»  Fay  V.  Alliance  Ins.  Co.,  16  Gray  (82  Mass.),  465. 

»*«  Nicholson  v.  Mercantile  etc.  Ins.  Co.,  106  Mass.  399. 

*"  Section  1606,  herein. 

"«  Davidson  v.  Willasey,  1  Maule  &  S.  312,  per  Lawrence,  J.;  Hart 
V.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  346;  Thompson  v.  Taylor,  6 
Term  Rep.  478.  noted  under  sec.  1607.  herein;  McGaw  v.  Ocean  Ins. 
Co..  23  Plcli  (Mass.)  409,  per  Shaw,  C.  J.;  Horncastle  v.  Suart.  7  East, 
400;  Moses  v.  Pratt.  4  Camp.  297;  Adams  v.  Warren  Ins.  Co.,  22  Pick. 
(Mass.)  163;  Truscott  v.  Christie.  2  Ball  &  B.  320;  Hobbs  v.  Hammiin, 
3  Camp.  93;  Ellis  v.  Lafine.  8  Ex.  546;  Cal.  Civ.  Code,  sees,  2662,  2663; 
N.  Y.  Civ.  Code,  §§  1450-51. 
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merous  cases  bejond  the  point  of  breaking  ground  on  the  port 
of  loading.  Thus,  if  the  insured  has  begun  to  perform  Ms 
part  of  the  contract,  so  that  there  is  such  an  inception  thereof 
that  his  right  to  earn  freight  is  only  prevented  by  the  introduc- 
tion of  a  peril  insured  against,  the  right  to  freight  has  ae- 
crued.-^^  And  it  is  said  that  if  a  shipowner,  having  a  contract 
with  another  person  by  which  he  may  earn  freight,  has  "taken 
steps  and  incurred  expense  upon  the  voyage  toward  earning 
it,"  this  constitutes  an  inchoate  interest,  which  if  afterward 
destroyed  by  a  peril  insui'ed  against  entitles  him  to  indemnity 
for  the  loss.^^^  We  cannot  believe,  however,  that  the  court 
intended  by  this  statement  to  formulate  a  rule  not  embodied 
within  the  principle  first  stated  under  this  section.  Again, 
the  risk  will  attach  where  the  vessel  is  being  fitted  at  the  place 
of  loading  to  receive  and  carry  goods  contracted  for.  So  also 
where  the  vessel  is  loaded,  but  has  not  sailed;  or  if  she  has  set 
sail  for  the  place  of  loading;  or  if  there  be  an  express  contract 
for  a  load,  though  none  is  taken;  or  if  the  vessel  sails  under 
a  contract ;  or  being  in  port  an  express  contract  is  made  to  load 
her,  and  she  is  fitted  to  take  in  such  a  load,  the  risk  will  at- 
tach.^^^  But  in  cases  of  chartered  freight  generally,  as  well 
as  in  cases  of  freight  outward  and  homeward,  wherein  th^i 
question  may  arise  whether  the  voyage  is  entire,  reference 
must  be  had,  as  to  the  inception  of  the  risk,  to  the  terms  of  the 
charter-party  or  contract  of  affreightment,  as  well  as  to  the 
description  of  the  voyage  insured,  since  there  can  be  no  incep- 
tion of  a  right  to  freight  on  the  voyage  insured  where  the 
voyage  undertaken  is  another  or  different  one  from  that  con- 
templated by  the  parties.^^^ 

"*  Thompson  v.  Taylor,  6  Term  Rep.  478,  per  Lord  Kenyon,  C.  J. 

*^  In  this  case  the  vessel  had  sailed  In  ballast  for  the  port  from 
which  the  voyage  was  to  commence,  but  she  stopped  at  an  interme- 
diate port  for  supplies,  and  was  there  lost,  and  the  assured  was 
held  entitled  to  recover:  Barber  v.  Fleraynp.  L.  R.  5  Q.  B.  59,  per 
Blackburn,  J.;  s.  c,  39  L.  .T.  Q.  B.  25:  IS  Weelc.  Rep.  2rA. 

"'  Adams  v.  Pennsylvania  Ins.  Co.,  1  Rawle  (Pa.),  97.  per  Huston, 
J.  See,  also.  Davidson  v.  Willasey,  1  Maule  &  S.,  per  Laurence,  J.; 
Gordon  v.  American  Ins.  Co..  4  Denio  (N.  Y.)  3fi2.  per  Bronson.  C.  J. 

^'  Sellar  v.  McVicar.  1  Bos.  &-  P.  N.  R.  2?,.    See  INIeech  v.  Pliiladel- 
pbla  Ins.  Co.,  3  Whart.  (Pa.)  473,  and  Livingston  v.  Columbian  Ins. 
Co.,  3  Johns.  (N.  Y.)  49,  as  to  voyage  being  entire. 
Joyce,  Vol.  IT.— 104 
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§  1623.    Attachment  of  Risk  where  Vessel  is  heing-  Fit- 
ted at  Place  of  Loading-  to  Receive  Coutracted-for  Carg^o. 

If  tlie  ship  under  a  contract  of  aii'reig'litmeut  is  at  the  port 
of  loading,  and  has  under  an  agreement  therefor  commenced 
to  lit  the  ship  to  carry  a  cargo  contracted  for,  and  before  she 
is  fully  refitted  for  the  specified  purpose  is  lost  oy  a  peril  in- 
sm-ed  against,  the  risk  attaches  upon  the  freight  which  the 
ship  would  in  all  probability  have  earned  had  the  loss  not  oc- 
curred.-^^ 

§    1624.      Risk  on   Chartered  Freight  Attaches  by  In- 
ception of  Voyage  even  in  Ballast  to  Port  of  Loading^. — 

If  the  voyage  has  commenced  under  which,  pursuant  to  the 
terms  of  the  charter-party,  freight  is  to  be  earned,  the  inchoate 
right  to  freight  has  accrued,  and  within  this  principle  is  the 
well-settled  rule  that  there  may  be  an  inception  of  the  voyage 
on  which  freight  is  to  be  earned  by  the  inception  of  a  voyage 
from  one  port  to  another  for  the  purpose  of  there  taking  in 
cargo  pursuant  to  the  terms  of  the  charter-party,  even  though 
the  vessel  sails  in  ballast,  and  the  fact  that  no  goods  are  ever 
laden,  or  that  the  ship  never  arrives  at  said  port  of  lading,  is 
immaterial  where  the  same  is  prevented  by  a  peril  insured 
against.  This  rule,  however,  implies  that  the  voyage  to  the 
port  of  loading  is  for  the  object  and  pui"poses  of  the  charter- 
party,  within  the  terms  thereof,  and  that  the  ship  has  broken 
gTound  on  a  voyage  for  that  piirpose.^^'*  And  it  is  held  that 
the  rule  obtains  even  though  the  insurers  did  not  know  that 
the  vessel  was  under  a  charter-party,  and  had  m.ade  no  in- 
quiries as  to  the  fact.^^^ 

I3S  Truscott  V.  Christie,  2  B.  &  B.  320;  5  Moore,  S3. 

*"  Robinson  v.  Manufacturers'  Ins.  Co.,  1  Met.  (Mass.)  143,  per 
Shaw.  C.  J.;  Atty  v.  Liudo,  1  Bos.  &  P.  N.  R.  236;  Thompson  v.  Tay- 
lor, 6  Term  Rep.  478;  Foley  v.  United  F.  &  M.  Ins.  Co.,  5  L.  R.  Com. 
P.  155;  33  L.  J.  Com.  P.  206;  Adams  v.  Warren  Ins.  Co.,  22  Pick. 
(Mass.)  163;  Barber  v.  Flemyn.e,  L.  R.  5  Q.  B.  59;  39  L.  J.  Q.  B.  25; 
18  Week.  Rep.  2.54;  Warre  v.  Miller,  4  Bam.  &  C.  538;  Hodgson  v. 
Mississippi  Ins.  Co.,  2  La.  (O.  S.)  341;  Potter  v.  Rankin,  L.  R.  6  H.  L. 
S3.  151;  Horncastle  v.  Suart,  7  East,  399;  Jackson  v.  Union  Mut.  Ins. 
Co.,  10  L.  R.  Com.  P.,  125;  8  L.  R.  Com.  P.  572;  Hart  v.  Delaware 
Ins.  Co.,  2  Wash  (C.  C.)  340;  Gordon  v.  American  Ins.  Co.,  4  Denio 
<N.  Y.l.  362.  per  Bronson,  C.  J. 

"»  Hodgson  T.  ^Mississippi  Ins.  Co.,  2  La.  (O.  S.)  341.  See  Thomp- 
son V.  Taylor,  6  Term  Rep.  478. 
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§  1625.  Contract  Stipulation  may  Supersede  the 
above  Kule. — The  contract  may  stipulate  when  tiie  risk  shall 
commence  on  chartered  freight,  in  which  case  the  stipulation 
will  supersede  the  rule  stated  under  the  last  section,  and  the 
risk  will  commence  only  as  specified  under  the  contract.^*® 

§  1626.  Where  there  is  a  Second  Charter-party  at 
and  from  Outport. — An  inchoate  right  to  chartered  freight 
may  accrue  under  a  second  charter-party,  the  risk  being  ''at 
and  from"  the  outport  of  the  first,  by  the  ship^'s  sailing  on  her 
outward  voyage,  in  pursuance  of  the  charter-^^arty,  to  said  out- 
port, for  the  purpose  of  there  discharging  her  outward  cargo, 
and  of  then  taking  on  the  cargo  to  earn  freight  under  the  sec- 
ond charter-party.  Thus,  where  a  ship  was  loaded  and  about 
to  sail  from  C.  to  M.,  and  was  chartered  to  proceed  to  M.  and 
there  discharge,  and  a  policy  was  effected  on  chartered  freight 
at  and  from  M.,  where  she  was  chartered  to  take  a  cargo  of 
rice,  and  S'he  arrived  at  M.  and  was  lost  while  discharging,  it 
was  held  that  the  policy  attached  upon  arrival  at  M.^^'^  The 
case  was,  however,  decided  upon  the  authority  of  Thompson 
V.  Taylor-^^  and  Barber  v.  Flemyng,^^®  under  which  deci- 
sions an  inchoate  right  to  freight  would  have  accrued  from  the 
inception  of  the  voyage  from  C. 

§  1627.  Outward  and  Homeward  Freigrht — Where 
Contract  or  Freight  is  Entire. — In  the  case  of  outward  and 
homeward  chartered  freigh^  if  the  contract  for  fr-^idht  is  on- 
lire  by  the  terms  of  the  charter-party,  an  inchoate  right  to  the 
homeward  freight  will  commence  upon  the  inception  of  the 
voyage  to  the  outport,  notwithstanding  the  fact  that  the  whole 
outward  cargo  is  not  discharged  and  no -part  of  the  homeward 
cargo  is  loaded.  Thus,  where  a  ship  was  chartered  from  L. 
to  D.  and  back  to  L.  at  certain  freight  for  the  outward  and 

"•  Jones  V.  Neptune  M.  Ins.  Co..  7  L.  R.  Q.  B.  702;  41  T..  J.  Q.  B. 
370;  27  L.  T.,  N.  S.,  308.    Sec.  1608.  herein. 

'"  Foley  V.  United  F,  &  M.  Ins.  Co.,  5  L.  B.  Com.  P.  155;  33  L.  J. 
Com.  P.  20(5;  18  Week.  Rep.  437.    See  next  section. 

"'  n  Term  V.oyt.  478. 

»"  5  L.  R.  Q.  B.  59. 
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liomeward  cargo,  and  a  policy  was  effected  on  tlie  freight  of 
tlie  ship  at  and  from  D.  to  L.,  and  the  ship  having  arrived  at 
D.  was  captured  before  she  had  discharged  her  outward  cargo 
or  taken  on  any  part  of  her  homewai'd  cargo,  it  was  held  bv 
Lord  Ellenborough  that  the  risk  on  the  homeward  freight  was 
incepted  bj  the  ship's  departure  from  L.^'*^  So  where  the  pol- 
icy was  a  valued  one  at  and  from  Philadelphia  to  Tampico, 
thence  to  Laguna  and  at  and  from  thence  to  Xew  York,  and 
under  the  charter-party  the  chartei-er  agreed  to  pay  for  her  hire 
part  at  the  port  of  discharge  on  delivery  of  the  cargo  and  the 
balance  on  her  return  to  Xew  York,  the  conti'act  was  held 
entire  for  one  sum  out  and  home,  and  the  assured  was  enti- 
tled to  recover,  though  the  vessel  was  lost  in  the  outward  voy- 
age.^*^  So  the  risk  was  held  to  attach  on  the  whole  freight, 
which  was  the  sum  for  which  the  vessel  was  chartered,  where 
said  sum  was  entire  for  a  voyage  from  A  to  B,  and  at  and 
from  thence  to  C,  and  the  vessel,  on  arrival  at  B,  was  detained 
by  an  embargo  and  the  insured  abandoned.^*^ 

2"  Horncastle  v.  Suart,  7  East.  399.  See  Scott  v.  Libby,  1  Johns. 
(N.  Y.)  336;  3  Am.  Dec.  431;  Hamilton  v.  Warfield,  2  Gill  &  J.  (Md.) 
482;  Coffin  v.  Storer,  5  Mass.  252;  4  Am.  Dec.  54;  Blancbard  v.  Buck- 
nam,  3  Greenl.  1;  Smith  v.  Wilson,  8  East.  437;  Mackrell  v.  Simond, 
2  Chit.  666;  Burrill  v.  Cleeman,  17  Johns.  (N.  Y.)  72. 

"^  Meech  v.  Philadelphia  Ins.  Co.,  3  Whart.  (Pa.)  473. 

*^  Livingston  v.  Columbian  Ins.  Co.,  3  Johns.  (N.  Y.)  49.  See.  also, 
Ellis  V.  La f one,  8  Ex.  546;  2  L.  J.  Ex.  124.  But  see  sees.  1615.  and 
1616,  herein. 


CHAPTER  XXXIX. 

RESCISSION    AND    CANCELLATION. 

§  It)34.    Rescission  and  cancellation — Generally. 

§  16S5.    Statutory  profv^isions  relating  to  rescission  or  cancellation. 

§  163G.  Rescission  or  cancellation  before  contract  delivered  or 
finally  comoleted. 

§  lfi37.    Rescission  or  cancellation  by  consent. 

§  1G3S.    Agreement  to  cancel  marine  risk  need  not  be  in  writing. 

§  1639.    I^ption  reserved  by  company  to  cancel. 

§  1O40.  Cancellation  for  nonpayment  of  premium  or  other  breach  of 
condition. 

§  1G41.    Cancellation  where  policy  assigned. 

§  1642.    Effect  as  to  cancellation  of  repeal  of  charter. 

§  1643.    .Cancellation  by  authority  of  directors  of  mutual  company. 

§  1644.  Rescission  and  cancellation:  Insolvency:  Appointment  of  re- 
ceiver: Termination  of  business  by  transfer  of  assets,  etc. 

§  1645.  Cancellation  by  receiver:  Statutory  provision:  Certificates 
of  indebtedness. 

§  1646.    What  acts  do  not  effect  a  cancellation. 

§  1647.    Rescission  by  assured  and  surrender  of  policy. 

§  1648.    Cancellation  by  request  of  assured  under  terms  of  i)olicy. 

§  1649.    Right  to  reject  policy  not  of  class  ordered. 

5  1650.  Rescission  and  surrender:  Mutual  company— Withdrawal  of 
member. 

§  1651.  Right  of  assured  to  surrender  life  policy  dependent  upon 
beneficiary's  consent. 

§  1652.  Proposition  to  cancel  must  be  accepted  or  declined  as  a  whole 
if  indivisible. 

§  1653.  Want  of  insurable  interest  as  a  ground  of  rescission  or  can- 
cellation. 

?  1654.    Rescission  or  avoidnnce  of  compromise  or  release. 

§  1655.  Right  of  agent  to  rescind  or  cancel:  Notice  of  cancellation  to 
agent  or  broker. 

§  1656.    Cancellation  by  mistake  of  agent. 

§  3657.    Partner's  consent  to  cancellation  or  substitution  binds  firm. 

§  1658.    Release  by  part  of  the  insured  parties. 

§  1659.    Wrongful  cancellation  or  termination  of  contract  by  assurer. 

§  1660.  Strict  compliance  with  stipulation  as  to  rescission  or  can- 
cellation required  unless  waived:  When  stipulation  not 
binding. 

§  1661.  Rights  relating  to  rescission  or  cancellation  must  be  exer- 
cised within  a  reasonable  time. 

(1653 > 
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§  1662.    Company  cannot  cancel  when  loss  is  imminent. 

§  1663.    Cancellation  and  rescission  after  loss  or  forfeiture. 

§  1664.    Cancellation  in  equity  after  policy  Las  become  void  or  in- 
operative. 

§  1665.    May  the  policy  be  terminated  eo  instanti  on  notice:  Reason- 
able time. 

§  1666.    Cancellation  of  parol  contract:  Notice. 

§  1667.    Cancellation:  Notice  to  the  insurer. 

§  1668.    Cancellation:  Notice  to  the  assured:  To  agent:  To  mortgagee; 
To  one  of  several. 

§  1669.    Cancellation:  Notice  by  mail  must  be  received. 

§  1670.    Cancellation:    Company  must  give  notice:    Sufficiency  and 
service  of  same. 

§  1671.    Cancellation:  Company  must  return  or  tender  unearned  pre- 
mium. 

§  1672.    Cancellation:  What  is  not  a  sufficient  payment  or  tender  of 
the  unearned  premium. 

§  1673.    Cancellation:  When  actual  payment  or  tender  of  unearned 
premium  unnecessary. 

§  1674.    When  equity  will  rescind  or  cancel— Generally. 

§  1675.    When  equity  will  rescind  or  cancel— Cases. 

§  1676.    When  equity  will  not  rescind  or  cancel— Cases. 

§  1677.    Equity  may  rescind  cancellation  made  by  mistake. 

§  1678.    When  equity  will  refuse  to  cancel  after  loss  or  death. 

§  1679.    Wlien  equity  will  cancel  after  loss  or  death. 

§  1680.    'Same  subject— Conclusion. 

§  1681.    Proof:  Evidence  as  to  cancellation  or  rescission. 

§  1682.    Whether  question  of  rescission  or  cancellation  is  one  of  law 
or  fact. 

§   1634:.     Rescission    and    Cancellation     Generally. — 

Fire  policies  usually  contain  provisions  relating  to  their 
rescission  or  cancellation  by  either  party  dependent  upon  cer- 
tain conditions.  In  life  policies  depending  upon  the  pa^auent 
of  premiums  at  specified  times  it  is  within  the  power  of  the  as- 
sured to  refuse  or  neglect  payment  on  the  day  stipulated,  and 
thereby  abrogate  the  contract,  so  that  the  very  nature  of  this 
class  of  contracts  implies  a  right  of  the  assured  to  annul  tlie 
same,  and  the  same  rule  applies,  with  certain  exceptions,  to 
certificates  or  contracts  in  mutual  benefit  societies;  so  a  breach 
of  contract  by  either  party  may,  on  general  principles,  afford 
a  ground  for  rescission  or  cancellation.  In  mutual  benefit 
societies  not  only  the  certificate,  but  the  charter  or  articles  of 
association  and  by-laws,  must  govern  as  to  the  mode  of  ter- 
minating the  contract  relations  between  the  society  and  its 
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members.  Inasmuoh,  however,  as  the  relations  of  the  parties 
to  a  contract  of  insurance  are  destroyed  by  rescission  or  can- 
cellation, the  act  must  be  that  of  both  parties,  insured  and  in- 
surer, subject  to  such  exceptions  as  may  ai''ise  from  the  nature 
of  the  contract  itself,  and  it  may  be  generally  stated  that  the 
right  to  rescind,  abandon,  or  cancel  a  contract  of  insurance 
must  arise  either  by  virtue  of  some  statute,  from  the  terms  of 
the  contract  itself,  or  under  a  power  reserved  therein,  or  by 
mutual  consent  of  the  parties  thereto.  If,  however,  the  pol- 
icy has  been  obtained  under  certain  circumstances  of  fraud, 
misrepresentation,  or  mistake,  a  court  of  equity  may  order  a 
cancipllation ;  it  may  also  rescind  on  a  proper  showing.  It  is 
necessary  in  cases  of  rescission  or  cancellation  by  agi'eement 
that  there  be  a  complete  contract  or  meeting  of  minds,  other- 
wise the  agreement  will  not  stand.^ 

§  1635,  Statutory  Provisions  relating  to  Rescission 
or  Cancellation. — Under  the  statutes  of  many  of  the 
states  the  assured  or  his  legal  representatives  are  entitled,  upon 
making  request  therefor,  to  a  cancellation  of  the  policy  in 
companies,  associations,  or  corporations  transacting  the  busi- 
ness of  fire  insurance,  and  also  to  a  certain  proportionate  re- 
turn of  the  premium.^  The  effect  of  such  a  statute  is,  that 
once  the  request  of  the  assured  is  made  it  operates  as  a  can- 
cellation, in  so  far  that  a  further  continuance  thereafter  would 

>  See  McAllister  v.  New  England  L.  Ins.  Co.,  101  Mass.  558;  Ben- 
nett V.  City  Ins.  Co.,  115  Mass.  241;  Barker  v.  Walters,  8  Bear.  92; 
Alliance  Mut.  Ins.  Co.  v.  Swift,  10  Cush.  (Mass.)  433;  Thornton  v. 
Knight,  IG  Sim.  509;  M.assasoit  Mills  v.  Western  Assur.  Co.,  125  Mass. 
110;  Atlantic  Ins.  Co.  v.  Lunar,  1  Sand.  Ch.  (N.  Y.)  91:  Fabyan  v. 
Union  Mut.  F.  Ins.  C,  33  N.  H,  203;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Home  Ins.  Co.,  17  Blatchf.  (C.  C.)  142.  See  chapter  on  premiums 
and  assessments  as  to  the  principles  governing  life  policies  and  cer- 
tiflcates.  As  to  right  to  rescind  for  default  of  other  party,  see  note 
30,  L.  R,  Annot.  69, 

==  See  Deering's  Annot  Civ.  Code  Cal.,  sec.  2017,  .et  seq.;  1  Mills* 
Stats.  Colo.  1891,  sec.  2234;  Gen.  Stats.  Conn.  188S.  sec.  2852;  Comp. 
L.  Dale.  1887.  sees.  3103,  3104;  McClain's  Annot.  Code  Iowa,  1888. 
sec.  1724;  Morrow  v.  Des  Moines  Ins.  Co.,  84  Iowa,  2r»(i.  200;  51  N. 
W.  r.ep.  3;  1  Gen.  Stats.  Kan.  ISSO,  sec.  3435;  Tub.  Acts  Mich.  1SS7, 
c.  305,  sec.  17;  Comp.  Stats.  Neb.  1880.  c.  43,  sec.  42:  New  York  Gen. 
Laws,  1892,  c.  38,  art.  3,  sec.  122;  Hamilton's  Stat.  Rev.  of  Ins.  L.  of 
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be  in  contravention  of  the  statute.^  But  if  the  code  specifies 
the  gi'ounds  of  cancellation,  the  insured  cannot  surrender  his 
policy  and  claun  a  return  of  a  ratable  proportion  of  the  p're- 
mium  under  a  statute  so  providing,  unless  the  policy  is  can- 
celed for  a  reason  si>ecified  in  the  code,  or  unless  the  same  bo 
done  under  a  i-iglit  reserved  in  the  policy  itself.*  Other  states 
also  provide  by  statute  that  no  company  shall  cancel  fire  poli- 

N.  Y.  1S92,  p.  GO,  sec.  122;  3  Rev.  Stats.  8th  ed.,  p.  16G1,  c.  110.  sec. 
3.  Laws  1SS6,  c.  612,  provides  for  cancellation  of  Are  policies  upon 
request  of  insured  or  his  legal  representatives,  and  return  of  amount 
■of  premiums  paid,  less  customary  short  rate  premium  for  expired 
time  of  full  term  for  which  policy  issued  or  renewed,  notwithstanding 
•ccntrary  stipulation  in  policy,  and  permitting  domestic  corporation 
to  cancel  policies  upon  risks  in  other  states  upon  the  same  terms  as 
provided  by  the  laws  of  such  other  state:  1  Rev.  Stats.  Ohio,  1890, 
sec.  3664,  et  seq.;  Stats.  Oklahoma,  1890,  sec,  3112;  1  Sanb.  &  B. 
Annot.  Stats.  Wis.  1889,  sec.  1946.  See  Gen.  Laws  Minn.  1876,  c.  86, 
entitled,  "An  act  regulating  the  cancellation  of  fire  insurance  poli- 
cies," authorizing  the  commissioners  to  make  examination  as  to  do- 
ings, etc.,  of  company,  and  to  examine  form  of  policy  of  foreign 
company,  and  to  refuse  to  admit  it  to  transact  business  in  state,  "or 
to  renew  the  annual  authority  of  any  company  previously  admitted, 
whenever  the  form  of  policy  contract  issued  or  pi'oposed  to  be  is- 
sued does  not  permit  the  cancellation  of  the  same  at  the  request  of 
the  insured  on  equitable  terms."  Laws  Minn.  1895,  p.  392,  c.  175, 
entitled,  "An  act  to  revise  and  codify  the  insurance  laws  of  the 
fitate,"  provides  (Id.,  p.  445,  sec.  116),  that  "all  acts  and  parts  of 
acts  inconsistent  herewith  are  hereby  repealed,"  said  law  taking  ef- 
fect Oct.  1,  1895,  at  noon.  Section  5,  Id.,  p.  394,  of  the  same  act 
provides  that  "the  commissioner  shall  exercise  the'  powers  and  per- 
form the  duties  conferred  and  imposed  upon  him  by  this  act,  or  by 
any  other  law  of  the  state."  A  concealment,  whether  intentional  or 
unintentional,  entitles  the  injured  party  to  rescind  a  contract  of  in- 
surance: 2  Montana  Codes  (Civ.  Code)  Annot.  1895,  sec.  3421.  In 
Pennsylvania,  under  an  act  relating  to  boiler  insurance,  "If  for  any 
cause  such  insurance  company  shall  cancel  a  policy  of  insurance  is- 
sued in  accordance  with  the  pi'ovisions  of  this  act,  or  shall  so  mod- 
ify the  same  that  the  premium  shall  be  less  than  the  amount  herein- 
Ijefore  provided  for,  such  cancellation  or  modification  shall  render 
tlie  certificate  of  inspection  previously  given  invalid,  and  notice  of 
such  cancellation  shall  be  communicated  to  the  city  inspector  imme- 
diately": Pub.  Laws.  1891,  5,  sec,  2;  1  Pepper  &  Lewis'  Dig.  1700- 
1804.  p.  2.388.  see.  107. 

»  Crown  Point  Iron  Co.  v.  .^tna  Ins.  Co..  127  N.  Y.  608;  40  N.  Y. 
St.  Rep.  420;  28  N.  E.  Rep.  6.-^3;  21  Ins.  L.  J.  31. 

*  .Toshua  Hendy  Macli.  Works  v.  American  Steam  Boiler  Ins.  Co., 
99  Cal.  421;  24  Pac.  Rep.  1018. 
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cies  without  a  special  notice  and  return  of  a  specified  propor- 
tionate premium.^  If  statutory  notice  is  a  condition  prece- 
dent to  cancellation,  tlie  da  j  of  mailing  is  to  be  excluded  in  the 
computafcion  of  time.^ 

§  1636.  Rescission  or  Caucellation  before  Contract 
Delivered  or  Finally  Completed. — If  a  binding  slip  is 
given  the  applicant  for  a  policy  binding  the  company  for  in- 
surance upon  the  propeity  intended  to  be  covered  until  the 
policy  is  delivered,  such  binding  receipt  is  only  a  conditional 
contract,  and  the  company's  right  to  cancel  suoh  slip  is  the 
same  i^  if  it  contai'ued  the  same  conditions  usually  found  in 
the  company's  ordinary  policies,  and  the  company  is  not  com- 
pelled to  wait  until  the  policy  is  issued  before  exercising  the 
right  to  cancel.'^  If  the  application  provides  that  the  com- 
pany shall  have  authority  to  detennine  whether  a  policy  shall 
issue  or  not,  the  company  may  cancel  a  policy  issued  but  not 
actually  delivered,  although  it  is  sent  to  the  company's  agent 
for  delivery,  and  although  a  receipt  that  the  contract  shall  be 
binding  until  the  policy  is  received  is  given  the  applicant  by 
the  agent.^  But  the  policy  must  be  actually  canceled  if  de- 
livered, and  if  a  right  is  given  in  the  application  executed  after 
such  delivery  whereby  the  contract  is  not  to  go  into  effect  until 
approved  by  the  company  or  its  general  agent,  the  mere  fact 
that  the  local  agent  is  notified  to  cancel  does  not  of  itself  oper- 
ate as  a  cancellation,  and  said  agent  neglecting  to  cancel  be- 
fore loss,  the  policy  will  be  upheld.® 

§  1637.  Rescission  or  Cancellation  by  Consent. — There 
is  no  doubt  of  the  right  of  the  parties  to  a  contract  of  insur- 

»  Gen.  Stats.  Conn.  1888,  sec.  2852;  Comp.  L.  Dak.  1887,  sec.  3104; 
1  Gen.  Stats.  Kan.  1889,  sec.  3435;  Pub.  Acts  Mich.  1887,  c.  305,  sec. 
17. 

•  Hicks  V.  National  L.  Ins.  Co.,  9  U.  S.  C.  C.  A.  215;  GO  Fed.  Rep. 
690. 

'  Karelson  v.  Snn  Fire  Offico.  122  N.  Y.  545;  25  N.  E.  Rep.  921;  Lip- 
man  V.  Niairara  F.  Ins.  Co..  121  N.  Y.  4.54. 

»  Cotton  States  L.  Ins.  Co.  v.  Scurry,  .50  Ga.  48;  Goodfollow  v. 
Times  &  Beacon  Assur.  Co.,  17  U.  C.  Q.  B.  411.  But  see  Kennedy  v. 
New  York  L.  Ins.  Co.,  10  La.  Ann.  809. 

•  Insurance  Co.  v.  Webster,  G  Wall.  (U.  S.)  129;  Franklin  Ins.  Co. 
V.  Massey,  23  Fa.  St.  221. 
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ance  to  cancel  the  same  by  mutual  cousent,  where  the  rights 
of  third  parties  are  not  injured  thereby.  Such  an  agreement 
to  annul  the  policy  may  be  validly  entered  into  by  the  parties, 
but  all  the  conditions  of  suoh  agreement  must  be  observed, 
and  observed  in  their  entirety,  unless  the  performance  of  some 
of  them  be  waived.  Such  agreement  to  cancel  may  be  em- 
bodied in  the  policy  in  the  nature  of  a  reservation,  or  it  may 
be  an  extrinsic  agreement  made  subsequently  to  the  execution 
of  the  policy,  and  totally  independent  therefrom,  or  it  may 
be  in  the  nature  of  a  compromise  agreement.  The  question, 
however,  more  generally  turns  upon  the  point  whether  tlie 
cancellation  is  in  conformity  with  the  terms  of  the  contract, 
or  whether  certain  acts  or  statements  amount  to  an  agreement 
to  cancel,  and  if  so,  whether  the  cancellation  has  been  effected. 
These  general  principles  are  well  settled.  Thus,  the  contract 
may  be  canceled  by  a  compromise  agreement,^''  and  if  the  par- 
ties all  mutually  agree  and  understand  that  the  policy  is  to  be 
canceled,  it  is  not  necessary  to  formally  surrender  the  policy 
or  tender  the  unearned  premium.^  ^  The  agreement  to  cancel 
the  contract  means  an  abrogation  of  the  rights  of  both  parties 
under  the  contract,  and  not  that  the  obligations  of  one  shall 
stand  and  that  of  the  other  be  released.^^  But  the  agreement 
must  be  executed.  An  unexecuted  parol  agreement  to  cancel 
and  surrender  the  premium  note  is  no  defense  to  an  action  on 
the  note.^' 

§  1638.  Asrreeraent  to  Cancel  Marine  Risk  need  not 
be  in  Writing^. — If  by  custom  or  statute  a  contract  is  re- 
quired to  be  in  writing,^^  such  fact  might  perhaps  afford  a 
basis  upon  which  to  predicate  the  rule  that  the  cancellation 
thereof  should  be  in  writing,  upon  the  theory  that  the  release 
must  be  of  as  high  a  nature  as  the  contract  itself;  but  where  a 
steamboat  is  insured  while  running  between  certain  points,  and 

"  King  V.  JEtna  Ins.  Co.,  36  Mo.  App.  128.  142. 
"  Hillock  r.  Traders'  Ins.  Co.,  54  Midi.  531. 
"  Merchmits'  Mut.  Ins.  Co.  v.  Underwood.  1  Sand.  (N.  Y.)  474 
"  Colnnil3ia  Ins.  Co.  v.  Stone.  3  Allen  (Mass.).  385. 
"  See  Davies  v.  National  F.  &  ^l.  Ins.  Co.  of  New  Zealand,  (H.  L. 
C.  App.  Eng.  1891),  L.  II.  App.  C.  485.     See  sec.  35,  herein. 
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the  risk  is  extended  upon  payment  of  an  additional  premium, 
the  cancellation  of  such  agreement  for  extension  need  not  be 
in  writing.^  ^ 

§   1639.      Option  Reserved  by  Company  to  Cancel. — If  it 

is  optional  with  the  company  to  cancel  a  policy,  under  a  right 
reserved  in  the  policy,  such  option  is  not  exercised  by  a  request 
for  the  return  of  the  policy  for  cancellation,-^^  nor  is  a  mere 
notice  of  a  desire  or  intention  to  cancel  sufficient.-^ '^  The  right 
to  cancel  may  be  reserv^ed  in  such  broad  terms  as  to  make  it 
entirely  optional  -with  the  company  as  to  the  time  when  and 
for  what  reason  it  will  terminate  the  contract,  and  exclude 
the 'right  to  inquire  into  the  motive  and  sufficiency  of  the 
cause.  This  was  so  held  in  a  case  where  specific  reasons  were 
assigned  as  a  basis  for  cancellation,  and  in  addition  thereto  the 
policy  reserved  the  right  to  cancel  for  any  other  cause  the 
company  should  elect,  after  notice  being  given  and  upon  re- 
funding a  ratable  proportion  of  the  premium.^^ 

§  1640.  Cancellation  for  Nonpayment  of  Premiums 
or  Other  Breach  of  Condition. — If  the  policy  is  canceled 
for  the  nonpayment  of  premiums,  the  insurer  is  entitled  to  re- 
cover the  premiums  earned  while  the  risk  was  carried.^^  But 
in  case  of  assessments,  the  right  to  cancel  for  nonpayment 
thereof  depends  upon  the  legality  of  the  assessment,  for  the 
assured  cannot  be  obligated  to  pay  an  assessment  illegally 
levied,  and  his  nonpayment  of  such  an  assessment  gives  no 
right  to  cancel.^*' 

§   1641.     Cancellation  where   Policy  is  Assigrned. — If 

the  policy  is  assigned  as  security  to  another,  the  consent  of  the 
assured  is  necessary  to  a  cancellation  by  the  oompany.^^  But 
a  question  may  arise  whether  an  action  can  be  maintained  on 

"  Kin<r  V,  Enterprise  Ins.  Co.,  45  Ind.  43. 

"  Griffey  v.  New  York  Cent.  Ins.  Co..  100  N.  Y.  417. 

"  Goit  V.  National  Protection  Ins.  Co.,  25  Barb.  (N.  Y.)  189;  ^tna 
Ins.  Co.  V.  McGuire,  51  111.  343. 

"  International  L.  Ins.  Co.  v.  Franklin  P.  Ins.  Co..  66  N.  Y.  119. 

"  Hibernian  Ins.  Co.  v.  Blanks,  35  La.  Ann.  1175. 

="  Matte:-  of  People's  Mut.  Equitable  F.  Ins.  Co..  9  Allen  (Mass.), 
31  n. 

■'  Van  Loan  v.  Farmers'  Mut.  F.  Ins.  Co.,  90  N.  Y..  280. 
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the  policy  by  tlie  vendee,  or  whether  the  same  has  been  can- 
celed by  the  assured  under  the  terms  of  the  policy  before  the 
loss  has  occun'ed,  so  as  to  preclude  a  recovery  by  the  vendee. 
Thus,  -where  a  cargo  was  insured  at  and  from  G,  to  E.,  and 
at  and  from  thence  to  port  or  ports  in  the  United.  Kingdom, 
with  privilege  to  claim  a  return  of  a  proportionate  premium 
if  the  risk  should  tenninate  at  E.  and  the  cargo  was  sold  before 
arrival  at  E.,  the  policy  being  transferi'ed  to  the  vendee,  who 
brought  suit  thereupon  to  recover  indemnity  for  a  loss  sus- 
tained after  the  ship  reached  E.,  it  was  held  that  the  action 
could  not  be  maintained  by  the  vendee,  as  the  vendor  had 
claimed  the  stipulated  return  of  premium  for  termination  of 
the  risk  at  E.,  and  it  also  appeared  in  evidence  that  the  cargo 
was  sold  free  on  board  at  G.,  including  freight  and  insurance 
to  E.22 

§  1642.  Effect  as  to  Cancellation  of  Repeal  of  Char- 
ter.— If  a  company  organized  under  the  statute  forfeits  its 
charter  by  reason  of  a  failure  to  comply  with  the  provisions 
of  a  subsequently  enacted  repealing  statute  within  the  period 
therein  limited,  policies  of  the  company  outstanding  at  the 
time  of  the  later  act  are  not  thereby  canceled.-^ 

§  1643.  Cancellation  by  Authority  of  Directors  of 
Mutual  Company. — If  the  charter,  articles  of  association, 
or  by-laws  passed  in  conformity  therewith  empower  the  di- 
rectors of  a  mutual  company  to  cancel  or  annul  the  policy  at 
their  option,  such  grant  of  power  is  in  effect  a  reservation  un- 
der the  contract  of  the  right  to  cancel,  and  the  directors  may 
lawfully  exercise  the  power  granted  within  the  limits  of  the 
grant.2*  And  where  the  by-law  provides  that  the  directors 
may  cancel  after  notice,  and  if  such  is  given  and  received 
within  the  specified  time  and  before  loss  by  the  insured,  the 
contract  is  terminated,  provided  always  that  the  cancellation 
is  for  the  purpose  specified.^^ 

"  lonides  v.  Hartford,  5  Hurl.  &  N.  944:  29  N.  T.  L.  Ex.  36. 

**  Manlove  v.  Commercial  Mut.  F.  Ins.  Co.,  47  Kan.  309;  27  Pac. 
r.ep.  979;  21  Ins.  L.  J.  174. 

-*  See  Coles  v.  Iowa  State  Mut.  Ins.  Co.,  18  Iowa.  42.5 

"  Emmott  V.  Slater  INInt.  F.  Ins.  Co..  7  R.  I.  ^^Fi2.  See  sec.  1268, 
herein,  as  to  cancellation  by  agreement  in  mutual  companies. 
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§  1644.  Rescissiou  and  Cancellation  —  Insolvency — 
Appointment  of  Receiver — Termination  of  Business  and 
Transfer  of  Assets. — A  mere  suspicion  of  insolvency  aud 
of  abuse  of  tlie  corporate  francliises  is  not  sufficient  in  itself 
to  justify  a  member  of  a  mutual  company  in  lapsing  liis  pol- 
icy,^® unless  by  the  terms  of  the  contract  tlie  assured  has  the 
right  to  cancel  upon  request  at  pleasure.  A  company  may  be 
adjudged  insolvent  and  a  receiver  appointed  and  the  policies 
ordered  canceled,  so  as  to  bar  members  from  recovering  for 
subsequently  occurring  losses,  and  this  is  so  notAvitlistanding 
the\  policy  stipulates  for  notice  to  the  assured  of  an  intention 
to  cancel. ^^  If,  however,  the  policy  may  under  its  terms  be 
canceled  at  pleasure  of  tlie  company  upon  notice,  the  policy 
is  not  canceled  by  merely  making  an  assignment  for  the  bene- 
fit of  creditors,  nor  does  the  mere  institution  of  proceedings  in 
insolvency  have  that  effect;  a  decree  of  dissolution  must  be 
obtained,  althoug'li  if  snch  proceedings  are  commenced,  the 
assnred  may  legally  demand  a  cancellation  where  it  is  stipu- 
lated that  the  assured  shall  liave  a  right  to  cancel  upon  re- 
quest.^^  But  if  a  mutual  company  being  insolvent  votes  to 
cancel  its  policies,  and  notifies  the  assured  thereof,  the  latter 
will  be  liable  upon  his  premium  note  where  he  neglects  to 
have  bis  policy  canceled. ^^  If  an  insurance  company  ter- 
minates its  business  and  transfers  its  assets  to  another  com- 
pany, the  assured  is  justified  in  terminating  his  contract,  and 
is  thereupon  entitled  to  receive  an  equitable  proportionate 
share  of  the  assets  of  the  company,^^  and  if  the  company  aban- 
dons its  plan  of  insurance,  and  thereby  reduces  the  fund  on 
which  a  member  has  a  right  to  rely  for  payment  of  endow- 
ments under  his  policy,  he  has  a  right  to  rescind  the  contract.'* 


'"  Taylor  v.  Charter  Oak  L.  Ins.  Co..  59  How.  Pr.  (N.  Y.)  4G8. 

"  Clark  V.  Manufacturers'  :Nrut.  F.  Ins.  Co..  1.^0  Ind.  332:  30  N.  E. 
I\ep.  212:  affirmed  in  Reliance  Lumber  Co.  v.  Brown  (Ind.  App.  1892), 
30  N.  E.  Ren.  02.'. 

-"  Relfe  V.  Commercial  Ins.  Co..  10  Mo.  App.  303. 

™  Alliance  ^lut.  Ins.  Co.  v.  Swift,  10  Cusli.  (Mass.)  433. 

«»  Lovell  V.  St.  Louis  Mut.  L.  Ins.  Co..  Ill  V.  S.  204. 

"  People's  Mut.  Assur.  Fund  v.  Bircken,  02  Ky.  297;  17  S.  E.  Rep. 
G23. 
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Wlien  a  mutual  companj  becomes  insolvent,  tte  order  (/ 
court  appointing  a  receiver  cancels  all  existing  policies.^^ 

§  1645.  Cancellation  by  Receiver — Statutory  Pro- 
vision— Certificates  of  Indebtedness. — In  New  York,  the  re- 
ceiver may  with  the  consent  of  tlie  parties  cancel  and  discharge 
subsisting  contracts  in  the  nature  of  insurance,  etc.,  by  "re- 
funding to  such  party  the  premium  or  consideration,  .... 
or  so  much  thereof  as  shall  be  in  the  same  proportion  to  the 
time  whioh  shall  remain  of  any  risk  assured  by  such  engage- 
ment as  the  whole  premium  bore  to  the  whole  term  of  such 
risk."  ^^  It  is  further  provided  by  statute  in  the  same  state 
that  upon  written  request  of  the  policy  holder,  and  upon  re- 
ceipt of  any  policy  in  force,  the  receiver  of  any  fire  company 
may  cancel  policies  and  issue  certificates  of  indebtedness.^* 

§   1646.     What  Acts  do  not  Effect  a  Cancellation. — The 

company  cannot  effect  a  cancellation  of  the  policy  by  making 
upon  its  books  an  entry  of  the  cancellation,  such  act  being 
without  the  knowledge  or  consent  of  the  insured.  In  such 
case  the  insured  is  not  bound  by  su<?h  entry,  nor  is  the  same 
admissible  in  evidence  to  show  a  cancellation.''*  If  the  cun- 
cellation  is  effected  by  a  written  instrument,  the  execution 
of  which  is  induced  by  the  false  representations  of  the  com- 
pany's agent,  the  assured  is  not  thereby  estopped  from  assert- 
ing his  rights  under  the  policy.'^  The  fact  that  the  company 
does  not,  after  notice  of  additional  insurance  in  violation  of 
the  conditions  of  the  policy,  elect  to  cancel  the  same  under  a 
right  reserved  to  cancel  upon  notice  and  return  of  a  ratable 
proportion  of  the  premium,  does  not  justify  the  legal  conclu- 
sion that  it  elects  to  continue  it  in  force.^'^ 

■«  Davis  V.  Shearer,  90  Wis.  250;  62  N.  W.  Rep.  1050. 

"  2  Rev.  Stats.  470,  sec,  75;  Jones'  Business  and  Corporation  Laws, 
2G7. 

"  New  York  Gen.  Laws,  1892.  c.  38,  art.  3,  sec.  123;  3  Rev.  Stats. 
1661;  Laws  1880,  c.  110,  sec.  4;  Hamilton's  Stats.  Rev.  of  Ins.  L.  of  N, 
Y.  1802.  p.  60.  sec.  123. 

"  Kins;  v.  Enterprise  Ins.  Co.,  45  Ind.  43. 

"  Holden  v.  Putnam  etc.  Ins.  Co..  46  N.  Y.  1. 

"  Jolinson  v.  American  F.  Ins.  Co.,  41  Minn.  396;  43  N.  W.  Rep.  59. 
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§  1647.  Rescission  l>y  Assured  and  Surrender  of  Pol- 
icy.— If  an  assurance  has  been  eli'ected  and  the  perils 
insured  against  exist  for  any  period  of  time,  however  short, 
the  assured  is  not  entitled  to  insist  that  the  policy  be  canceled 
and  part  of  the  premium  returned  to  him.^^  But  the  assured 
may  rescind  where  no  risk  has  ever  attached  under  the  policy; 
as  where  a  warranty,  although  made  without  fraud,  is  untrue 
when  made.^^  If  there  is  a  breach  of  the  contract  conditions 
by  the  company,  the  insured  may  rescind,'*^  and  although  the 
policy  is  not  actually  surrendered,  yet  if  it  is  clearly  evident 
that  such  surrender  was  attempted  to  be  made  by  the  assured, 
it  is  a  sufficient  surrender;  as  where  the  company's  agent,  pur- 
suant to  an  order  of  the  company  to  cancel,  told  the  assured 
that  the  policy  was  canceled,  and  the  latter  went  to  the  agent's 
office  intending  to  leave  the  policy  tbere,  but  did  not  do  so, 
owing  to  the  agent's  absence,  and  negotiated  for  other  insur- 
ance as  a  substitute  for  that  oridenced  by  the  canceled  policy, 
it  was  held  that  there  was  a  cancellation  by  both  parties.*^  If 
the  policy  is  surrendered  for  cancellation  under  the  terms  of 
the  policy,  the  same  is  thereby  terminated,  and  its  subsequent 
redelivery  by  the  agent  of  the  company  after  a  loss,  and  Avitli 
knowledge  thereof,  does  not  restore  the  contract.*^  It  is  held 
that  there  may  be  a  rescission  of  the  contract,  on  the  refusal 
of  the  company  to  allow  a  rebate,  where  the  contract  is  not 
repudiated  by  the  company  until  after  the  premium  for  the 
third  year  is  tendered.^'  If  it  is  intended  to  suiTender  tbe 
policy  and  substitute  another  therefor,  it  is  sufficient  that  the 
policy  be  surrendered  after  the  expiration  of  the  prior  policy, 
in  pursuance  of  a  proposition  made  before  tbe  original  con- 

»*  Joshua  Hendy  M.  Works  r.  American  etc.  Ins,  Co.,  SG  Cal.  248; 
21  Am.  St.  Rep.  3.3. 

"  .Tames  v.  Insurance  Co.  of  North  America,  90  Tenn.  004;  18  S.  W. 
Rep.  260. 

*>  I.ovick  V.  Provident  L.  Assn..  110  N.  C.  9.3;  14  S.  W.  Rep.  500; 
21  Ins.  L.  .T.  332;  Meade  v.  St.  Louis  Mut.  L.  Ins.  Co..  51  How.  Pr. 
(N.  Y.)  1.     See  c.  xxxv,  herein,  on  return  of  premium. 

"  Hopldns  V.  Phoenix  Ins.  Co..  78  Iowa.  344;  43  N.  W.  Rep.  197. 

"  Crown  Point  Iron  Co.  v.  JEtna.  Ins.  Co..  127  N.  Y.  008;  .53  Hun  (N. 
Y.).  220;  40  N.  Y.  St.  Rep.  420;  2S  N.  E.  Rep.  053;  21  Ins.  I..  .7.  31. 

«  Thompson  v.  New  York  L.  Ins.  Co.,  (Or.  1892),  21  Or.  466;  28  Pac. 
Rep.  623, 
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tract  expired  and  not  dissented  from.^*  Where  a  policy  on 
the  life  of  plaintiff's  husband  was  issued  without  the  latter's 
knowledge,  and  contrary  to  the  rules  of  the  company,  it  was 
held  tliat  if  the  plaintiff'  was  innocent  of  any  fraud,  and  was 
induced  by  fraudulent  representations  of  defendant's  agent  to 
make  the  aj^plication,  she  might  rescind  the  contract  and  re- 
cover the  premiums  paid  on  discovering  the  fraud.*^  If  it  is 
agreed  that  upon  surrender  of  the  policy  the  premium  note 
shall  be  delivered  up  the  insured  must  surrender  directly  to 
the  company  or  its  authorized  agent.  A  delivery  to  a  stran- 
ger with  notice  to  the  company  is  not  sufficient  to  release  the 
insured.'*^  The  insured  must  tender  the  policy  for  cancella- 
tion before  it  is  forfeited  by  him  by  a  breach  of  its  condi- 
tions.*'^ 

§  1648.  Cancellation  by  Request  of  Assured  Under 
Terms  of  Policy. — The  standard  fire  policy  of  New  York 
provides  that  it  shall  be  canceled  at  any  time  by  the  request  of 
the  assured  or  by  the  company,  by  giving  five  days'  notice  of 
such  cancellation,  and  that  if  the  policy  be  canceled,  or  shall 
become  void  or  cease,  and  the  premium  has  been  paid,  the  un- 
earned portion  shall  be  returned  on  surrender  of  the  policy  or 
last  renewal,  the  company  retaining  the  customary  short  rate, 
except  that  when  the  policy  is  canceled  by  giving  notice  it 
shall  retain  only  the  pro  rata  premium.'*^     And  where  by  its 

"  Train  v.  Holland  etc.  Ins.  Co.,  G8  N.  Y.  208;  Morrison  v.  Ameri- 
can Popular  L.  Ins.  Co.,  17  Fed.  Rep.  832;  5  Ins.  L.  J.  752, 

"'  Fislier  v.  Metropolitan  L.  Ins.  Co.,  162  Mass.  236;  38  N.  E.  Eep. 
503;  24  Ins,  L,  J.  129. 

"  American  Ins.  Co,  of  Cliicago  v.  Woodruff,  34  Mich.  6. 

"  Colby  V.  Cedar  Rapids  Ins.  Co.,  66  Iowa,  577. 

^  See  sec.  1393,  herein.  The  Maine  standard  policy  provides  that 
"this  policy  may  be  canceled  at  any  time  at  the  request  of  the  in- 
sured, who  shall  thereupon  be  entitled  to  a  return  of  the  portion  of 
the  above  premium  remaining  after  deducting  the  customary  month- 
ly short  rates  for  the  time  this  policy  shall  have  been  in  force.  The 
company  also  reserves  the  right,  after  giving  written  notice  to  the 
insured  and  to  any  mortgagee  to  whom  this  policy  is  made  payable, 
and  tendering  to  the  insured  a  ratable  proportion  of  the  premium,  to 
cancel  this  policy  as  to  all  risks  subsequent  to  the  expiration  of  ten 
days  from  such  notice,  and  no  mortgagee  shall  then  have  the  right 
to  recover  as  to  such  risks":  Stats.  Me.  1885-95,  Supp.  (Freeman),  p. 
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stipulations  the  policy  may  be  terminated,  upon  the  request 
of  the  assured,  upou  repayment  of  both  the  '"customary  short 
rates"  from  the  date  of  the  policy  and  the  "exjpeuses  of  writing 
the  risk,"  such  expenses  may  not  be  included  under  the  former 
clause,  although  such  expenses  will  cover  the  agent's  commis- 
sions for  i3rocuring  the  risk.^^  In  a  case  in  the  United  States  su- 
preme court  a  policy  upon  a  marine  risk  for  six  months,  dated 
April  5,  1880,  was  stipulated  ''to  continue  in  force  from  the 
date  of  expiration  until  notice  is  given  this  company  of  its 
discontinuance,  tlie  assm^ed  to  pay  for  such  ptivilege  pro  rata 
for  the  time  used."  There  was  a  loss  by  a  sea  peril  on  Novem- 
ber 6th,  and  it  was  held  that  the  act  of  insured  in  sending  a 
check  on  October  9th  for  one  monthly  premium,  from  Octo- 
ber 5tJi  to  i^ovember  5th,  did  not  operate  as  a  notice  of  dis- 
continuance, but  merely  as  a  monthly  payment.^^ 

§   1649.      Rigrht  to  Reject  Policy  not  of  Class  Ordered. 

If  one  requests  a  policy  of  a  particular  class,  he  has  the  right 
to  reject  and  return  in  a  reasonable  time  a  policy  not  of  the 
class  ordered,  and  he  is  not  obligated  to  pay  a  note,  because  of 
his  retention  of  said  policy,  where  he  has  offered  to  return  the 
same  and  has  made  no  use  thereof. '^^ 

§  1650.  Rescission  and  Surrender — Mutual  Company 
— Withdrawal  of  Member. — A  rescission  and  withdrawal  of 
the  policy  or  certificate  in  a  mutual  company  will,  where  the 
agreement  is  completed,  terminate  the  conti-act  and  release 
the  member  from  subsequently  accruing  liability  to  assess- 
ments,^^ but  such  i-escission  must  be  based  upon  some  right  re- 

334,  c.  49.  See,  also,  Snpp.  Fnb.  Stats.  Mass.  1882-88.  p.  532,  c.  214» 
sec,  60,  same  as  Maine;  Laws  Minn.  1895,  p.  417,  c.  175,  sec.  53,  same 
as  Maine.  The  Pennsylvania  Act  (Pub.  Laws,  1891.  22,  sec.  1)  n- 
qniring  the  insurance  commissioner  to  prepare  .nnd  file  a  standard 
form  of  fire  insurance  policy  is  unconstitutional:  1  Pepper  «fc  Lewis' 
Dig.  1700-1894,  p.  2384,  sec.  95;  O'Neil  v.  American  F.  Ins.  Co.,  106 
Pa.  St.  72;  reversing  3  D.  E.  778.  But  see  Id.,  p.  23S5,  sees.  9G,  97: 
Act  1891,  Pub.  Laws.  22,  sees.  2,  3. 

*^  State  Ins.  Co.  v.  Homer.  14  Colo.  391;  23  Pac.  Kep.  788. 

'"  Greenwich  Ins.  Co.  v.  Providence  etc.  Steamship  Co.,  119  U.  S» 
481;  7  Supr.  Ct.  Hep.  292. 

"  Jones  V.  (Jilbert,  93  Ga.  604;  20  S.  E.  Rep.  48. 

"  Section  12G8,  herein. 
Joyce,  Vol.  II.— 105, 
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served  under  tlie  charter,  by-laws,  or  certificate  itself,  or  must 
rest  upon  some  statute  or  arise  from  the  mutual  consent  of  the 
parties.  Thus,  a  mere  declaration  of  the  assured,  made  after 
the  ]>olicy  and  premium  note  are  delivered  to  the  respective 
parties,  that  he  abandons  the  whole  thing  and  will  have  noth- 
ing more  to  do  with  it,  does  not  effect  a  cancellation  and  re- 
lease the  assured  from  his  liability  on  his  premium  note.^^  A 
question  sometimes  arises  as  to  what  acts  of  a  mutual  com- 
pany are  sufficient  under  its  by-laws  to  effect  or  consummate 
a  cancellation  of  the  policy.  But  if  the  assui'ed  voluntarily 
surrenders  his  policy,  clearly  intending  that  it  shall  be  can- 
celed, and  the  company  accepts  such  surrender  for  that  pur- 
pose, the  fact  that  there  has  not  been  at  the  time  of  the  loss  a 
strict  compliance  with  the  by-laws  as  to  matters  merely  formal, 
such  as  a  formal  cancellation  and  erasure  of  the  member's 
name  from  the  books,  will  not  render  the  company  liable.^"* 
But  it  is  held  that  although  a  member  of  a  mutual  company 
directs  his  name  to  be  taken  off  the  books  of  the  company,  and 
pays  all  assessments  then  due,  as  required  by  the  charter,  his 
membership  is  not  thereby  terminated  if  he  does  not  surren- 
der his  policy,  the  charter  also  requiring  that  his  policy  be 
returned  to  the  secretary.^''  So  where  by  the  terms  of  the 
contract  a  member  of  a  mutual  insurance  company  might  ob- 
tain a  cancellation  of  his  contract,  by  the  payment  of  all  as- 
sessments due  from  him  at  the  time  of  the  request  and  a  fee 
of  two  dollars  for  cancellation,  and  a  member  wishing  to  have 
his  contract  terminated  paid  the  cancellation  fee,  but  neg- 
lected to  pay  an  assessment  due  at  the  time  of  surrendering  his 
contract,  it  was  held  that  the  insurance  and  membership  con- 
tract remained  in  force.""  Where  an  endowment  benefit  as- 
sociation incorporated  under  the  statute  employs  paid  agents 
to  solicit  business  contrary  thereto,  members  to  whom  beneRt 
certificates  are  issued  have  a  right  to  have  the  contract  termin- 

'«  ^IcAllistcr  V.  New  England  Tj.  Ins.  Co..  101  Mass.  558. 

"  Farmers'  Ins.  Co.  v.  Wen^er.  90  Pa.  St.  220. 

"  Rchroeder  v.  Farmers'  Mut.  F.  Ins.  Co.,  87  Mich.  310;  40  N.  TV. 
Xvep.  .530  (one  .uidffo  dissentin.c). 

»'  Bufmood  V.  Farmers'  Union  Ins.  Co.,  42  Neb.  598;  60  N,  W.  Rep. 
«05. 
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ated  and  the  accumulated  fund  distributed  among  the  certifi- 
cate holders.^^  If  under  the  charter  of  a  mutual  fire  insur- 
ance company  any  member  ''may  withdraw  therefrom  by  no- 
tice in  writing  to  the  secretary  and  paying  all  dues  and  liabili- 
ties," and  by  a  provision  of  the  policy  the  insurance  "may  be 
terminated  at  any  time  at  the  request  of  the  assured,  in  which 
case  the  association  shall  retain  only  the  customary  short  rates 
for  the  time  the  policy  has  been  in  force,"  the  company  is  en- 
titled, in  case  of  an  application  for  cancellation,  to  such  time 
as  may  be  necessary  to  determine  the  amount  of  the  applicant's 
liability,  and  if  the  member  desires  cancellation  of  his  policy 
from  the  date  of  the  application,  he  must  pay  his  full  sbare 
of  the  liabilities  to  that  date.^^ 

§  1651.  Rig-ht  of  Assured  to  Surrender  Liife  Policy 
Dependent  upon  Beneficiary's  Consent. — In  determining 
the  right  of  one  whose  life  is  assured  for  the  benefit  of  an- 
other, the  game  principle  is  involved  as  in  cases  where  the  ques- 
tion arises  as  to  the  right  to  change  a  beneficiary,  which  has 
already  been  considered,^*^  but  it  may  be  stated  here  that  ex- 
cept there  be  some  right  reserved  in  the  contract,  or  unless  the 
act  be  within  the  intent  of  some  permissive  statute,  one  whose 
life  is  insured  for  the  benefit  of  another  cannot  rescind  or  sur- 
render the  policy  without  the  beneficiary's  consent.^^  There 
are  cases,  however,  involving  the  same  principle  which  are  de- 
cided to  the  contrary.^^  In  support  of  the  rule  above  stated, 
it  is  held  that  a  policy  procured  by  a  wife  upon  her  'husband's 

"  Foffs  V.  Supronie  Lodge  of  the  Order  of  Golden  Lion,  159  Mass. 
9:  31  N.  E.  Ren.  289. 

■"  State  Mut.  F.  Ins.  Assn.  v.  Briukley  S.  &  H.  Co.  (Ark.  1895).  31 
S.  W.   Ren.   157. 

•°  Sees.  740,  741,  herein. 

«>  Lattan  v.  Royal  Ins.  Co..  45  N.  J.  4.53;  Re  Booth,  11  Abb.  N.  C. 
(N.  Y.)  145;  Washington  Cent.  Bank  v.  Ilnme.  128  U.  S.  195;  Schnei- 
der V.  United  States  L.  Ins.  Co..  4  N.  Y.  S.  797;  Rieker  v.  Charter  Oak 
L.  Ins.  Co.,  27  Minn.  193;  38  Am.  Rop.  289;  Fraternal  Mut.  L.  Ins. 
Co.  V.  Applegate,  7  Ohio  St.  292;  Chase  v.  Insurance  Co.,  67  Me.  85; 
Unity  Mut.  etc.  Assn.  v.  Dugan.  IIS  Mass.  219;  Knapp  v.  Homoeo- 
pathic Mut.  L.  Ins.  Co.,  117  U.  S.  411. 

"'  See  change  of  beneficiary  under  cliapters  on  beueliciaries  herein. 
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life,  payaible  to  herself  on  liis  death,  or  to  her  children  in  case 
of  her  decease  before  his,  cannot  be  surrendered  bj  him  to  the 
company  after  her  death  without  the  children's  knowledge  and 
against  their  interests,  even  though  the  children  did  not  know 
of  the  insurance  until  after  his  death,  and  the  surrender  was 
made  by  him  as  guardian  of  the  children,  and  although  all  ex- 
cept one  of  the  children  had  attained  majority.^^  And  the 
fact  that  he  has  obtained  a  divorce  from  his  wife  for  adultery 
will  not  enable  him  to  have  the  j>olicy  reformed,  notwith- 
standing an  intention  existing  when  the  policy  was  issued  that 
it  should  not  be  payable  to  her  in  such  case  where  such  inten- 
tion was  not  communicated  to  the  company.^^  But  in  case 
the  beneficiary  dies,  the  intent  to  benefit  such  person  is  de- 
feated, and  thereafter  he  may  surrender  the  policy  without  the 
consent  of  the  legal  representatives  of  the  beneficiar)^,  and 
effect  another  policy  payable  to  another  person.^*  If,  how- 
ever, the  husband  fraudulently  represents  that  his  wife  is  dead 
he  cannot  sun^ender  the  policy  and  have  it  canceled  so  as  to 
affect  her  rights  under  the  policy.^^ 

§  1652.  Proposition  to  Cancel  mnst  be  Accepted  or 
Declined  as  a  Whole  if  Indivisible. — If  the  policy  is 
surrendered  for  cancellation  upon  a  proposition  which  is  in- 
divisible, the  company  cannot  cancel  by  accepting  a  part  of  the 
conditions  and  rejecting  other  conditions,  but  must  accept  or 
decline  the  proposition  as  a  whole.  If  accepted  in  part  only, 
there  is  no  fulfillment  of  the  conditions.  Thus,  where  the  com- 
pany's agent  proposed  to  cancel  the  policy  in  whole  or  in  part, 
and  it  was  returned  to  him  w^ith  a  direction  that  the  risk  be 
placed  in  another  company,  it  was  held  that  the  company's 

"  Whitehead  v.  New  York  L.  Ins.  Co.,  63  How.  Tr.  (N.  Y.)  394;  33 
Hun  (N.  Y.),  425.  See  People  v.  Globe  L.  Ins.  Co.,  15  Abb.  N.  C.  (N. 
"X.)  75.  See,  also,  Watts  v.  Phoenix  Mut.  L.  Ins.  Co.,  16  Blatchf.  (U. 
S.)  228. 

"^  Goldsmith  v.  Union  Mut.  L.  Ins.  Co.,  17  Abb.  N.  C.  (N.  Y.)  15. 

"  Continental  L.  Ins.  Co.  v.  Palmer,  42  Conn.  60;  Bickerton  v. 
Jacques,  28  Hun  (N.  Y.),  119;  12  Abb.  N.  C.  (N.  Y.)  25;  Walsh  v.  Mu- 
tual L.  Ins.  Co.,  61  Hun  (N.  Y.~»,  91. 

•"  Knapp  V.  Homoeopathic  Mut.  L.  Ins.  Co.,  117  U.  S.  411. 
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agent  could  not  cancel  without  complying  with  the  condition 
upon  which  the  cancellation  was  ordered.^^  So  also  where 
the  assured  requested  the  underwriters  to  cancel  an  existing 
policy  upon  a  boat,  where  there  had  been  a  partial  but  unad- 
justed loss,  and  to  issue  a  new  policy  for  the  same  amount  but 
with  additional  privileges,  and  offering  to  remit  the  increased 
premium  for  the  added  privileges,  it  was  held  that  the  com- 
pany could  not  refuse  to  agree  to  the  proposed  change,  and 
^'cancel  pro  rata"  and  credit  unearned  premiums  on  outstand- 
ing premium  notes,  for  the  proposal  to  cancel  must  be  ac- 
cepted or  rejected  as  an  entirety.^'^ 

§  1653.  Want  of  Insurable  Intei-est  as  a  Ground  of 
Rescission  or  Cancellation. — If  the  policy  is  issued 
to  one  who  has  no  insurable  interest  in  the  property  insured, 
the  policy  holder  may  rescind.^^  But  if  a  policy  is  taken  out 
on  the  'life  of  another  by  one  who  at  the  time  has  an  insura- 
ble interest,  it  is  not  a  sufficient  ground  for  cancellation  that 
such  interest  has  ceased,  and  the  payee  has  become  hostile  to 
the  insured,  where  it  does  not  appeal'  that  the  insured's  life  is 
in  danger,  and  so  notwithstanding  an  offer  to  return  the  pre- 
miums.^* 

§  1654.  Rescission  or  Avoidance  of  Compromise  or 
Release. — If  the  original  contract  of  insurance  is  surren- 
dered, the  sole  consideration  of  such  release  being  a  void  pol- 
icy, such  release  may  be  avoided  without  offering  to  return  the 

•"  The  court  said:  "The  first  proposition  of  the  Hudson  Company 
was  to  cancel  the  policy  in  whole  or  in  part,  to  place  the  risk  in  the 
Lancashire  Company,  or  return  the  premium  as  the  plaintiff  mitrht 
elect.  He  assented  that  the  policy  might  be  canceled  for  the  whole, 
and  the  property  reinsured  by  thorn  in  the  Lancashire  Company. 
The  two  were  coupled  together,  and  there  is  no  evidence  that  the 
plaintiff  agreed  that  the  policy  should  be  canceled  without  a  re- 
insurance, and  as  the  Hudson  Company  did  not  reinsure,  they  cannot 
insist  upon  the  cancellation.  There  was  no  agreement  of  the  par- 
ties": row  V.  Hudson,  2  Fed.  Kep.  4.32.  434,  43.5. 

"  >A'ilkins  v.  Tobacco  Ins.  Co.,  30  Ohio  St.  317;  1  Cin.  (Ohio)  349. 

»'  New  Holland  Turnpike  Co.  v.  Farmers'  Mut.  Ins.  Co.,  144  Pa.  St. 
541:  22  Atl.  Rep.  023;  48  Leg.  Intell.  527. 

«"  reckham  v.  Grindley,  17  Abb.  N.  C.  (N.  Y.)  IS. 
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void  policy. "^^  And  where  the  jDolicy  was  for  specified  sums 
on  a  dwelling-house,  barn,  and  produce  therein,  and  the  barn 
and  its  contents  were  destroyed,  the  amount  of  the  insurance 
upon  the  produce  being  paid  upon  a  release  being  executed 
to  the  company  stating  that  said  amount  was  received  in  full 
satisfaction  of  the  loss,  ''canceling"  the  entire  amount  of  in- 
surance on  all  the  projjerty,  it  was  held  tliat  there  was  no  suffi- 
cient consideration  for  the  release  to  discharge  the  company 
from  liability  as  to  the  barn,  and  that  the  release  did  not  can- 
cel the  policy  beyond  the  amount  paidJ^  And  if  a  com- 
promise for  a  less  sum  than  the  amount  of  the  loss  is  obtained 
by  the  fraudulent  statements  of  the  company's  adjuster,  such 
compromise  may  be  rescinded  upon  an  offer  to  return  the  pay- 
ment made  under  such  fraudulent  compromise,  there  being  a 
sufficient  tender  and  surrender  of  the  same."^^ 

§  1655.  Right  of  Ag-ent  to  Rescind  or  Cancel — Notice 
of  Cancellation   to  Agent  or   Broker. — If  the   company's 

agent  is  instructed  to  cancel,  but  through  negiigeuce  or  other- 
Avise  he  fails  to  notify  the  assured,  there  is  no  cancellation;  '^^ 
and  although  such  agent  may  notify  the  assured,  yet  if  he 
fails  to  return  or  tender  a  ratable  proportion  of  the  premium, 
there  is  no  cancellation,''^*  although  if  notice  is  given  the  broker 
and  he  notifies  the  insured,  who  surrenders  the  policy,  there 
is  a  cancellation,  even  though  no  money  is  tendered  by  the 
company  to  the  broker  to  whom  the  company  had  charged  the 
premium.'^^  Thoug'h  power  may  be  given  to  an  agent  to  pro- 
cure inSiUranoe  upon  a  building,  yet  this  does  not  authorize  him 

"  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345. 

"  Eedfield  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  354. 

"  Berry  v.  American  Central  Ins.  Co.,  132  N.  Y.  49;  43  N.  Y.  St. 
Rep.  400;  21  Ins.  L.  J.  455;  30  N.  E.  Rep.  254;  45  Alb.  L.  J.  402;  Hold- 
en  V.  Putnam  F.  Ins.  Co.,  46  N.  Y,  1. 

"  Scott  V.  Sun  Fire  Office,  1.33  Pa.  St.  322;  19  Atl.  Rep.  360;  Water- 
town  F.  Ins.  Co.  V.  Rust,  141  111.  85;  40  III.  App.  119;  30  N.  E.  Rep. 
772;  London  &  L.  F,  Ins.  Co.  v.  TurnbuU,  86  Ky.  230:  5  S.  W.  Rep. 
542.     See  McLean  v.   Republic  Ins.  Co.,  3  Lans.  (N.  Y.)  421. 

"  Franklin  F.  Ins.  Co.  v.  Massey,  33  Pa.  221. 

"  Stone  V.  Franklin  F.  Ins.  Co.,  105  N.  Y.  543;  12  N.  E.  Rep.  45 
(one  .iudge  dissenting).  See  Goit  v.  National  Protection  Ins.  Co.,  25 
Barb.  (N.  Y.)  189. 
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to  cancel  a  policy  procured  by  liim."'^  But  if  au  insurance 
agent,  with  general  authority  from  the  owner  to  keep  his  prop- 
erty insured,  cancels  one  policy  on  order  of  the  comi^any  issu- 
ing it,  and  immediately  reinsures  in  another  company,  papng 
the  premium,  notifjdng  the  assured  by  mail  of  the  transac- 
tion, and  depositing  tlie  policy  in  his  safe  for  the  assured,  this 
is  a  sufficient  cancellation  of  the  first  and  delivery  of  the  sec- 
ond policy."^^  The  right  of  an  agent  to  rescind  or  cancel,  and 
the  effect  of  giving  notice  of  cancellation  to  an  agent  or  broker, 
has,  however,  been  fully  considei'ed  in  another  part  of  this 
work."^^ 

§  1656.     Cancellation  by  Mistake  of  Agent. — The  legal 

owners  of  the  property,  and  also  ownere  by  indorsement  to 
them  of  a  certificate  of  insurance  at  the  time  of  the  alleged 
cancellation,  cannot  be  bound  by  a  cancellation  ordered  by 
mistake  as  to  the  meaning  of  a  telegram  sent  'by  them  to  one 
who  has  purchased  goods  and  effected  insurance  thereon  under 
an  agreement  with  said  parties.*^'  And  the  assured  is  not 
bound  by  a  cancellation  made  by  a  broker  by  mistake  where 
it  is  no  part  of  the  broker's  duty  to  cancel,  and  he  is  not  au- 
thorized by  the  assured  so  to  do.®**  It  is  held  in  ISTew  York 
that  if  a  policy  is  returned  for  cancellation  by  mistake  of  the 
broker's  clerk,  even  though  done  without  the  knowledge  or 
consent  of  the  assured,  it  precludes  the  assured  from  main- 
taining an  action  on  said  policy.®^  The  better  opinion  is,  how- 
ever, that  there  must  be  some  express  or  implied  authority 
from  the  principal,  and  that  the  evidence  of  an  implied  author- 
ity must  be  clear  to  warrant  an  exercise  by  the  broker  or  ag-ont 
of  the  right  of  the  assured  to  cancel,  and  the  mere  fact  that  the 
policy  is  left  in  the  broker's  hands  does  not  of  itself  justify 
him  in  canceling  a  policy.     Such  is  the  rule  established  by  the 

"  So  held  in  Bolan  v.  Fire  Assn.  of  Philadelphia,  58  Mo.  App.  225. 

"  Dibble  v.  Northern  Assur.  Co.,  70  Mich.  1;  14  Am.  St.  Eep.  470. 

"  See  sees.  451,  454,  636-642.  herein. 

"  IMarsli  V.  Northwestern  National  Ins.  Co..  3  Biss.  (C.  C.)  3."1. 

«»  Xenos  X.  Wiclcham,  14  Com.  B..  N.  S.,  861;  .36  L.  J.  Com.  P.  313; 
reversing  13  Com.  B.,  N.  S.,  3S1;  14  Com.  B.,  N.  S.,  435;  33  L.  J. 
Com.  P.  13. 

"  Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  6  N.  Y.  S.  C.  300. 


•  §§  lo57-1659      RESCISSION  and  cancellation.  1672 

English  decisions,  where  the  authority  of  a  broker  is  much 
more  extensive  than  here.^^ 

§  1657.  Partner's  Consent  to  Cancellation  or  Substi- 
tution Biuds  Firm. — A  partner  may  by  cousenting  to  the 
cancellation  of  a  policy  or  substitution  of  another  policy,  bind 
the  firm  to  the  extent  of  the  partnership  interest,  and  tliis  is  so 
in  case  of  a  cancellation,  even  though  the  policy  is  not  formally 
surrendered,  such  act  being  only  an  evidence  of  the  cancel- 
lation.^^ But  a  mere  agTeement  made  by  one  with  certain 
parties  to  purchase  merchandise  and  ship  the  same  to  them 
and  effect  insurance  thereon,  of  which  they  become  owners  be- 
fore the  alleged  cancellation,  does  not  constitute  the  purchas- 
ing party  a  partner  mtli  authority  to  bind  said  parties  by  a 
-cancellation  of  the  policy.^* 

§   1658.      Release  by  Part  of   the  Insured  Parties. — A 

release  by  part  of  the  insured  parties  does  not  bind  those  of 
the  insured  who  do  not  join  therein,  and  who  have  no  knowl- 
edge of  its  execution,  where  it  is  not  intended  when  executed 
to  have  such  effect,  or  where  the  release  is  obtained  by  insur- 
ers with  intent  to  defraud  those  not  signing.®* 

§  1659.  Wrongrful  Cancellation  or  Termination  of 
Contract  by  Assurer. — If  there  is  a  wrongful  cancellation 
or  termination  of  the  contract  by  the  company,  and  it  refuses 

"  See  sec.  636,  herein. 

«'  Bingham  v.  North  American  Ins.  Co.  (Wis.),  43  N.  W.  Rep.  494; 
Whiteman  Bros.  v.  American  Cent.  Ins.  Co.,  14  Lea  (Tenn.),  327. 

"  Marsh  v.  Northwestern  National  Ins.  Co.,  3  Biss.  (C.  C.)  351. 

*•  Lumberman's  Ins.  Co.  v.  Preble,  50  111,  332.  As  to  release  of 
claim  procured  through  fraud,  see  Henry  v.  Imperial  Council  O.  of 
W.  F.  (N.  .7.  Ch.  1S94),  29  Atl.  Rep.  508;  Northwestern  Mut.  L.  Ins. 
Co.  V.  Woods,  54  Kan.  663;  39  Pae.  Rep.  189;  Springfield  F.  &  M. 
Ins.  Co,  V.  Hull  (Ohio  S.  C.  1894),  37  N.  E.  Rep,  1116;  Titus  v,  Roches- 
ter German  Ins.  Co,  (Ky,  C,  A.  1895).  41  Cent,  L.  J.  110;  Sllli  v. 
Mutual  Res,  F,  L,  Assn,  (Pa.  S,  C,  1894),  23  Ins,  L,  J,  334;  28  Atl, 
Rep.  445;  Lord  v.  American  Mut,  Ace.  Assn,  (Wis.  1895),  61  N.  W, 
Rep.  293;  Wabash  Valley  Prot.  Union  v.  James  (Ind.  A.  C,  1894),  35 
N.  E.  Rep,  919;  Heiulein  v.  Imperial  L,  Ins,  Co.,  101  Mich.  2.50;  25  L. 
R,  Annot,  627;  Star  Ace.  Co.  v.  Siblev  (111,  A.  C.  1895),  27  Chic,  L. 
News,  204. 
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to  receive  premmms  or  to  longer  recognize  the  policy  as  bind- 
ing upon  it,  the  question  arises  as  to  the  rights  of  the  assured 
in  the  premises.  A  Connecticut  case  states,  however,  what 
seems  to  be  a  result  of  the  authorities  upon  the  subject. 
There  the  company  insisted  that  the  policy  had  been  forfeited 
by  breach  of  a  condition  therein  by  the  assured.  The  con- 
tract was  not  rescinded  by  the  assured,  but  he  brought  an  ac- 
tion to  recover  back  the  premiums  paid,  relying  upon  an  im- 
plied promise  to  keep  the  policy  alive.  The  court  refused  to 
entertain  the  action,  and  it  was  declared  that  in  such  case  the 
policy  holder  had  only  three  remedies:  1.  To  consider  the  jxvlicy 
terminated  and  recover  its  just  value  in  a  proper  action  there- 
for; 2.  To  institute  an  equitable  proceeding  to  adjudge  the 
policy  in  force,  and  the  question  of  forfeiture  could  then  be 
determined;  3.  To  tender  the  premiums,  and  when  the  policy 
became  payable,  an  action  might  be  brought  upon  the  policy 
and  the  question  of  forfeiture  be  then  tested.^*'  In  a  Missouri 
case,  where  the  insured  rescinded  and  sued  to  recover  the  pre- 
miums paid,  it  was  held  that  he  might  recover  at  least  all  the 
money  paid  under  the  contract;  for,  as  was  suggested  by  the 
court,  the  judgment  might  afford  far  from  an  adequate  meas- 
ure of  damages ;^'^  and  it  is  so  held  in  West  Virginia.^^  So 
in  New  York  it  is  held  that  for  a  wrongful  cancellation  for 
nonpayment  of  premiums  the  plaintiff  was  entitled  to  have 
the  policy  declared  in  force,  but  that  it  should  also  be  ad- 
judged that  the  premiums  due  with  proper  interest  be  paid.^® 
In  a  case  in  Virginia,  where  one's  life  was  insured  for  the 
benefit  of  his  child,  and  the  company  repudiated  the  contract, 
it  was  held  in  a  suit  brought  by  the  child,  during  the  pend- 

«'  Day  V.  Connecticut  Gen.  L.  Ins.  Co.,  45  Conn.  480;  29  Am.  Rep. 
693;  Alabama  Gold  L.  Ins.  Co.  v.  Garmany,  74  Ga.  51. 

"  McKee  v.  Plioonix  Ins.  Co.,  28  Mo.  383;  75  Am.  Dec.  129. 

««  McCall  V.  PhooTiix  Mut.  L.  Ins.  Co.,  9  W.  Va.  237;  27  Am.  Rep. 
558. 

'°  Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  29  Am.  Rep. 
200.  See  Whitehead  v.  New  York  L.  Ins.  Co.,  102  N.  Y.  143;  Fischer 
V.  Hope  Mut.  L.  Ins.  Co.,  69  N.  Y.  161.  In  this  case  the  insuring 
company  was  succeeded  by  a  new  company,  and  the  question  arose 
as  to  policy  holders'  redress  if  not  accepting  policy  from  the  suc- 
ceeding company. 
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ency  of  wliicli  the  insured  died,  tliat  a  recovery  could  be  had 
for  the  value  of  the  policy,  less  unpaid  premuiros  estimated  as 
of  the  date  of  the  wrongful  cancellation  by  the  company.^* 
So  a  wife  may  recover  the  value,  at  the  time  of  a  wrongful 
cancellation  of  a  policy  upon  her  husband's  life.^^ 

§  1660.  Strict  Compliance  with  Stipulation  as  to 
Rescission  or  Cancellation  Required  unless  Waived — When 
Stipulation  not  Binding-. — If  the  contract  has  been  fairly 
entered  into,  and  has  taken  effect,  the  right  to  rescind  or  can- 
cel can  only  be  exercised  by  either  party  acting  strictly  in 
compliance  with  the  exact  stipulations  of  the  policy  relating 
thereto.  If  the  cancellation  is  asked  for  by  the  company,  no 
burdens  can  be  imposed  upon  the  assured  necessitating  trouble 
and  expense.  The  demand  miist  also  be  unconditional,  except 
in  certain  cases  where  the  right  to  cancel  is  absolute  upon 
breach  of  condition.^^  But  the  party  against  whom  the 
abrogation  of  the  contract  is  claimed  may  waive  strict  compli- 
ance with  such  stipulations.^^  ,A  contract  stipulation,  how- 
ever, that  the  insured  cannot  cancel  the  policy,  to  take  out  in- 
surance in  another  company,  without  incurring  a  forfeiture 
of  his  premium,  does  not  bind  him  where  the  policy  in  question 
was  substituted  by  the  company's  agent  for  other  policies,  giv- 
ing him  a  right  to  cancel,  and  the  insured  relied  upon  the  agent 
for  the  insertion  of  a  similar  clause  in  the  substituted  policy, 

••  Clemmett  v.  New  York  L.  Ins.  Co.,  76  Va.  355. 

"  Brooklyn  L.  Ins.  Co.  v.  Week,  9  111.  App.  358.  See  Phoenix  Ins. 
Co.  V.  Baker,  85  111.  210.  See,  also,  as  sustaining  the  above  rule. 
Insurance  Co.  v.  Tullidge,  39  Ohio  St.  240;  Heline  v.  Philadelphia  L. 
Ins.  Co.,  61  Pa.  St.  107;  Piedmont  etc.  L.  Ins.  Co.  v.  Fitzgerald,  1  Tex. 
Civ.  Cas.  784;  New  York  L.  Ins.  Co.  v.  Statham,  85  111.  210. 

"^  Runkle  v.  Citizens'  Ins.  Co.  of  Pittsburgh,  6  Fed.  Rep.  143;  Lan- 
dis  V.  Home  Mut.  F.  &  M.  Ins.  Co.,  56  Mo.  591;  Planters'  Ins.  Co.  v. 
Walker  Lodge,  W.  &  W.  (Tex.^  415;  International  L.  A.  Co.  v. 
Franklin  I.  T.  Co..  06  N.  Y.  119;  Goit  v.  National  Protection  Ins.  Co., 
25  Barb.  (N.  Y.)  189;  Chase  v.  Phoenix  etc.  Ins.  Co.,  67  Me.  85;  Griffin 
V.  New  York  Cent.  Ins.  Co.,  100  N.  Y.  417;  30  Hun  (N.  Y.).  299;  53 
Am.  Rep.  202;  Mohr  Distilling  Co.  v.  Ohio  Ins.  Co.,  12  Fed.  Rep.  74; 
Peoria  F.  &  M.  Ins.  Co.  v.  Botto,  47  111.  516;  Bennett  v.  Insurance 
Co..  115  Mass.  241. 

••  Bennett  v.  Insurance  Co.,  115  Mass.  241. 
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and  there  was  a  concealment  by  the  agent  of  the  fact  that  said 
clause  was  not  contained  in  the  substituted  policy.^* 

§  1661.  Rig-lits  relating:  to  Rescission  or  Cancellation 
must  be  Exercised  within  a  Reasonable  Time. — The  right  to 
rescind  or  cancel  a  policy  where  the  policy  w^ould  otherwise  con- 
tinue in  force  must  be  exercised  within  a  reasonble  time  after 
such  right  accrues.  Thus,  if  a  right  to  rescind  for  breach  of 
contract  is  claimed  by  the  assured,  he  must  act  within  a  reason- 
able time  after  the  claimed  breach,  and  a  delay  of  three  and 
one-half  years,  the  assured  during  all  that  time  treating  the 
contract  as  in  force,  knowing  the  fact  of  the  breach  thereof, 
will  prevent  a  rescission.^^  And  it  is  held  that  if  the  assured 
requests  the  company  to  cancel,  it  must  refuse  to  accept  said 
proposition  -within  a  reasonable  time;  if  it  remains  silent  for 
two  and  a  half  months  after  receiving  such  request,  and  tlien 
sends  a  notice  bearing  a  date  prior  to  that  of  the  loss,  but  post- 
marked a  day  later,  refusing  to  cancel,  it  will  be  estopped  to 
deny  that  it  has  assented  to  the  cancellation.  In  this  case  the 
point  was  raised  tiiat  the  validity  of  the  policy  issued  by  an- 
other company  was  dependent  upon  whether  the  prior  policy 
was  canceled.^^  But  if  a  time  is  specified  within  which  the 
right  to  cancel  must  be  exercised,  such  limitation  governs,  and 
if  the  right  is  not  exercised  within  the  specified  time,  it  is  lost.®'^ 

§  1662.   Company  cannot  Cancel  when  Loss  is  Imminent. 

Although  a  reserved  right  to  cancel  a  policy  may  be  exercised 
in  case  the  risk  is  subjected  to  a  greater  danger  of  fire  than  ex- 
isted when  the  policy  was  issued,  provided  the  right  is  exercised 
in  good  faith,  yet  if  the  act  of  cancellation  will  operate  as  a 
fraud  upon  the  assured,  by  reason  of  some  special  emergency, 
such  as  an  approaching  conflagration,  or  a  probable  and  threat- 
ened peril  from  fire  which  makes  the  liability  to  loss  imminent, 

"*  Hartford  S.  B.  I.  &  Tns.  Co.  v.  Cartier,  89  Mich.  41;  50  N.  W.  Rep. 
747. 

»'  ISIarcnt  r.  Unitod  Brethren  Mut.  Aid  Soc.  (Pa.  1892),  148  Pa.  St. 
IS.":  23  Atl.  Rep.  896;  1  Advance  Eep.  533. 

^  Walters  v.  St.  .Tosoph  F.  etc.  Ins.  Co..  .39  Wis.  489. 

"  Tough  V.  Provincial  Ins.  Co.,  20  L.  C.  J.  Q.  B.  168. 
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the  privilege  reserved  to  terminate  the  policy  on  notice  cannot 
be  exercised,  for  to  admit  such  a  right  would  render  policies 
valueless.  And  in  case  the  notice  of  cancellation  is  given  in 
the  face  of  such  imminent  danger,  it  cannot  'aid  the  assurer 
that  the  property  is  actually  destroyed  by  lire  from  another 
quarter.  On  the  other  side,  however,  the  assured  ought  to  be 
obligated  to  use  every  reasonable  endeavor  to  avail  himself  of 
suoh  means  as  are  afforded  of  protection  from  an  approaching 
conflagration,  and  which  every  prudent  man  would  use,  espec- 
ially so  if  his  neglect  so  to  do  is  such  as  to  clearly  evidence  an 
intent  to  defraud  the  company.^^ 

§  1663,  Cancellation  and  Rescission  after  L<oss  or 
Forfeiture. — As  a  rule,  the  right  of  the  company  to  can- 
cel a  policy  must  be  exercised  before  the  rights  of  the  assured 
thereunder  have  become  fixed  by  a  loss  within  the  terms  of  the 
contract,  although  in  certain  cases  of  fraud  and  mistake  which 
are  noted  under  the  sections  herein  relating  to  cancellation  in 
equity  the  contract  may  be  canceled.  It  is  held,  how^ever,  in 
a  case  in  Canada  that  if  the  right  to  cancel  for  forfeiture  is  ab- 
solute, dependent  upon  notice  merely,  such  notice  may  be  given 
after  a  loss.^^  If  the  cancellation  depends  upon  a  return  of 
the  unearned  premium,  which  is  not  paid  until  after  the  loss, 
and  is  then  received  in  ignorance  thereof,  the  insurer  is  not 
released  from  liability  under  the  contract,  for  there  is  no  can- 
cellation,^"^ even  though  the  assured  in  such  case  signs  a  can- 
cellation receipt.^"^ 

"  Home  F.  Ins.  Co.  of  New  York  v.  Heck.  65  111.  Ill;  approved  in 
Lipman  v.  Niagara  F.  Ins.  Co.,  121  N.  Y.  454.  The  rule  is  well  set- 
tled that  when  a  person  undertakes  to  do  an  act  upon  notice  from 
another,  it  is  implied  that  he  shall  have  a  reasonable  time  after  he 
is  called  upon  to  do  the  thing  or  render  the  service.  The  privilege  re- 
served by  the  company  to  terminate  the  policy  upon  notice  cannot  be 
exercised  under  circumstances  which  would  make  it  a  fraud  on  the 
insured:  Reversing  Lipman  v.  Niagara  F.  Ins.  Co..  48  Hun  (N.  Y.), 
503.  See  Home  Ins.  Co.  v.  Heck,  65  111.  Ill;  Imperial  F.  Ins.  Co.  v. 
Cunning,  81  111.  236. 

~  Bruce  v.  Gore  Dist.  Mut.  Ins.  Co..  20  U.  C.  C.  P.  207. 

*"  Hollingsworth  v.  Germania  F.  Ins.  Co.,  45  Ga.  294;  Van  Yalken- 
burgh  V.  Lenox  F.  Ins.  Co.,  51  X.  Y.  465. 

"'  Van  Valkenburgh  v.  Lenox  F.  Ins.  Co.,  51  N.  Y.  465. 
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§  1664.  Cancellation  in  Equity  after  Policy  has  be- 
come Void  or  Inoperative. — As  a  general  rule,  a  court  of 
equity  will  not  exercise  jurisdiction  to  cancel  a  contiract  merelv 
because  it  has  become  void  or  inoperative  by  reason  of  some 
fact  whicli  has  taken  place  since  its  execution.^^^  Although 
equity  will  entertain  jurisdiction  in  cases  of  contracts  generally 
to  cancel  a  contract  void  upon  its  face.-^*^^  And  it  is  also  held 
in  numerous  cases  that  a  policy  wbicb  has  become  void  since 
its  execution  by  reason  of  some  fact  not  appai'ent  upon  its  face, 
as  in  case  of  a  breach  of  condition  or  fraud,  misrepresentations, 
or  concealment  in  its  procurement,  that  equity  will  upon  proper 
showing,  decree  a  cancellation,  not  exercising  sucb  jurisdiction 
as  a  matter  of  right  in  the  party,  but  in  the  court's  equitable 
discretion.^ "■*  So  notwithstanding  the  rule,  if  the  special  cir- 
cumstances of  the  case  would  render  it  unjust  or  oppressive  for 
the  policy  to  remain  outstanding,  the  court  will,  under  such 
circumstances  assume  equitable  jurisdiction,  and  cancel  per- 
formed and  inoperative  contracts,  and  it  will  also,  under  like 
circumstances  and  for  like  reasons,  set  aside  contracts  for  de- 
fects not  apparent  upon  their  face,  although  sucht  defects  arise 
after  their  execution,  and  even  though  an  action  at  law  could 
have  been  maintained. ^"^  It  is  said,  however,  with  mucb  rea- 
son that  if  the  objection  does  not  appear  upon  the  face  of  the 
instrument,  it  cannot  be  held  that  law  affords  that  relief  which 
is  obtainable  in  equity.*^® 

,  §  1665.  May  the  Policy  be  Terminated  Eo  Instanti 
on  Notice — Reasonable  Time. — It  was  held  in  the  superior 
court  of  New  York  that  notwitlistanding  a  reservation  in  the 

'"-  Connecticut  Mut.  L.  Ins.  Co.  v.  Home  Ins.  Co.,  17  Blatch.  (C.  C.) 
142,  per  Shipraan,  J.;  Connecticut  Mut.  L,  Ins.  Co.  v.  Bear,  26  Fed. 
Rep.  5S2. 

""  See  Cornish  v.  Bryan,  10  N.  J.  Eq.  (2  Stock.)  140;  Hays  v.  Hays. 
2  Ind.  28. 

"*  Wilson  v.  Ducl^et,  3  Burr.  1361;  Barker  v.  Walters,  8  Beav.  92; 
Atlantic  Ins.  Co.  v.  Lamar,  1  Sand.  Ch.  (N,  Y.)  91;  and  cases  cited  in 
sees.  1674-1676,  herein. 

'"'  Connecticut  Mut.  L.  Ins.  Co.  v.  Home  Ins.  Co.,  17  Blntclif. 
(C.  C.)  142.  per  Shipman,  .!.:  citinir  Hamilton  r.  Cummiuirs.  1  .Tohns. 
Ch.  (N.  Y.)  517;  Hoare  v.  Brenu-iflcre  L.  R.  S  App.  C.  22;  Hartford  v. 
Chipman.  21  Conn.  4«fi;  Forirnson  v.  Fisk,  28  Conn.  50L     * 

"'  Fenn  v.  Craig,  3  Younge  &  C.  210. 
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policy  enabling  the  company  to  cancel  upon  giving  notice  t(^ 
the  assured,  that  the  latter  was  entitled  to  a  reasonable  time 
after  notice,  and  that  a  notice  given  within  a  very  short  time 
before  the  fire  and  at  a  time  of  the  day  when  insurance  would 
be  difficult  to  obtain,  was  unreasonable.-^ ^'^     The  court  of  ap- 
peals, however,  did  not  sustain  this  ruling,  but  decided  that 
inasmuch  as  there  was  no  special  emergency  at  the  time,  and 
as  the  notice  was  given  in  good  faith,  under  a  right  reserved 
in  the  policy,  that  the  cancellation  was  effected.     The  court 
said  that  although  the  rule  was  "well  settled  that  where  a  per- 
son undert.akes  to  do  an  act  upon  notice  from  another,  it  is 
implied  that  he  shall  have  a  reasonable  time  after  he  is  called 
upon  to  do  the  thing  or  render  the  service,  and  no  time  for  per- 
fm-mance  is  specified,  the  law  gives  him  a  reasonable  time"; 
but  that  the  rule  of  reasonable  time  did  not  apply  where  the 
time  of  performance  is  fixed  by  the  contract,  and  that  if  the 
obligation  is  only  to  continue  until  notice  given  to  the  other 
party,    it   cannot    continue    after   the    notice    is    given,    and 
the  court  added  that  it  was  competent  for  the  parties,  had  they 
so  desired,  to  have  stipulated  that  the  company  should  carry 
the  risk  a  reasonable  time  after  notice,  to  enable  the  assured 
to  secure  insurance  elsewhere,  but  not  having  so  provided,  the 
policy  must  be  so  construed  according  to  its  terms,  and  that  a 
custom  to  give  reasonable  notice  could  not  be  admitted  to  con- 
trol the  explicit  lang-uage  used  in  the  contract.     In  this  case 
the  question  of  tender  of  unearned  premium  was  eliminated, 
since  no  premium  had  been  paid.^^^     It  is  held,  however,  in  a 
Massachusetts  case  that  the  insured  must  give  reasonable  no- 
tice,^°9 

»<"  Lipman  v.  Niagara  F.  Ins.  Co.,  1  N.  Y.  St.  Rep.  384;  followed  in 
Karelsen  v.  Sun  Fire  Office,  1  N.  Y.  St.  Rep.  387. 

^"^  Lipman  v.  Niagara  F.  Ins.  Co.,  121  N.  Y.  454;  citing  Mueller  v. 
Soutli  Side  F.  Ins.  Co.,  87  Pa.  St.  399;  Grace  v.  American  C.  Ins.  Co., 
109  U.  S.  278.  See,  also.  Imperial  F.  Ins.  Co.  v.  Gunning,  81  111.  236, 
where  it  is  declared  that  if  a  company  waits  until  after  a  loss,  a 
court  will  not  then  rescind  the  contract. 

'"  Massasoit  Co.  v.  W.  A.  Co.,  125  Mass.  110.  See,  also,  Ohad- 
bourn  v.  German-American  Ins.  Co.,  31  Fed.  Rep.  533,  where  the 
policy  provides  that  unless  the  premiums  are  paid  within  a  certain 
time,  the-comp,Tny  may  cancel  the  policy  -n-ithout  notice.  It  is  held 
that  the  mere  nonpayment  of  premiums  does  not  render  the  policy 
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§   1666.      Cancellation  of  Parol  Contract — Notice. — The 

fact  that  a  contract  rests  in  parol  does  not  enable  it  to  be  can- 
celed, except  upon  notice/ ^^  such  a  contract  being  dependent 
upon  the  conditions  of  the  ordinary  policy  issued  in  such  cases. 

§   1667.     Cancellation — Notice  to  the  Insurer. — If   the 

risk  is  incepted  under  an  open  policy  of  insurance,  the  in- 
sured cannot  terminate  the  policy  by  merely  giving  notice  to 
the  insurer;  the  latter's  consent  is  necessary.^^^  And  this  rests 
upon  the  general  principle  already  noticed,  that  except  there 
be  a  right  to  rescind  under  the  policy,  or  some  statute  provide 
otherwise,  a  policy  cannot  be  terminated  by  one  party,  except 
by  the  consent  of  the  other,  subject  to  sucb  exceptions  'as  are 
noted  under  this  chapter. 

§  1668.  Cancellation — Notice  to  the  Assured — To 
Mortgagee — To  One  of  Several. — If  the  policy  reserves 
a  right  to  cancel  upon  notice,  this  means  a  notice  to  the  assured 
or  his  agent  authorized  to  receive  notice.^^^  The  mere  fact 
that  an  agent  has  authority  to  effect  a  particular  insurance  does 
not  authorize  him  to  accept  notice  of  cancellation,^ ^^  especially 
where  the  insurer  has  knowledge  of  the  limits  of  the  agent's 
authority,  and  that  the  policy  has  been  delivered  to  assured.^  ^* 
If,  however,  the  policy  provides  for  notice  of  cancellation  to 
insured  or  his  representatives,  an  affidavit  of  defense  may  set 
up  cancellation  and  notice  to  brokers  who  were  assured's  agents 
and  representatives  in  all  matters  relating  to  insurances;  ^^^ 

void,  but  that  some  affirmative  action  must  be  tal^en  by  the  com- 
pany: O'Brien  v.  ITudential  Ins.  Co.  (N.  Y.  City  &  Co.  C.  C.  P.),  6G 
N.  Y.  St.  Rep.  721;  33  N.  Y.  Supp.  67. 

"»  Commercial  Ins.  Co.  v.  State,  4  Ind.  (L.  ed.)  449;  13  Week. 
Rep.  47. 

»'  New  York  F.  &  M.  Ins.  Co.  v.  Roberts.  4  Duer  (N.  Y.),  141. 

"'  London  etc.  Co.  v.  Turnbull.  SO  Ky.  230;  5  S.  W.  Rep.  .542:  Lan- 
cashire Ins.  Co.  V.  Nill.  114  Pa.  St.  248;  Van  Loan  v.  Farmers'  Mut. 
F.  Ins.  Co.,  00  N.  Y.  2S0. 

"*  British-American  Ins.  Co.  v.  Cooper  (Colo.  1895),  40  Pac.  Rep. 
147. 

"*  Snedica  v.  Citizens'  Ins.  Co.  (Mich.  1895).  64  N.  W.  Rep.  35. 

"»  Royal  Ins.  Co.  v.  Wic^ht,  5  U.  S.  C.  C.  A.  200;  55  Fed.  Rep.  455; 
reversinc:  .53  Fed.  Rep.  340;  distinguishing  Grace  v.  Insurance  Co., 
109  U.  S.  278;  3  Supr.  Ct.  Rep.  207. 
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and  if  the  agent  is  a  general  agent  employed  to  keep  certain 
property  insured  to  a  certain  amount,  and  lie  is  intrusted  with 
the  charge  of  all  the  policies,  although  only  for  the  purpose  of 
preventing  the  inconvenience  arising  from  frequently  sending 
and  returning  policies,  such  an  agent  has  authority  to  receive 
notice  of  cancellation.^^®  ISJ'otice  to  a  mortgagee  is  insufficient 
where  the  mortgagor  is  alone  obligated  to  pay  the  premium,^ ^'^ 
and  notice  to  one  of  several  holding  an  interest  under  the  pol- 
icy is  insufficient,^ ^^  But  it  is  held  in  Pennsylvania  that  no- 
tice of  cancellation  to  the  mortgagee  alone  to  whom  the  loss  is 
payable  is  sufficient.^ ^^ 

§  1669.  Cancella-tion — Notice  by  Mail  must  be  Re- 
ceived.— Notice  of  cancellation,  if  given  by  mail,  must  be 
received  before  loss  by  the  party  entitled  thereto,  or  by  his 
agent  authorized  to  receive  the  same,  otherwise  there  is  no 
cancellation,^  ^^  even  though  a  by-law  provides  for  service  of 
the  notice  personally  or  by  mail;  ^^^  although,  as  has  been 
noted  under  a  preceding  chapter,  there  are  many  cases  which 
hold  that  in  case  of  notice  of  the  time  of  payment  of  pre- 
miums or  assessments,  the  notices  are  sufficiently  served  by  de- 
positing the  same  properly  mailed  and  addressed,  even  though 
never  received.  If  personal  notice  is  required,  the  assured 
may,  by  receiving  it  without  objection,  waive  the  personal  ser- 
vice.^ ^^  If  thett'e  is  no  positive  evidence  that  the  letter, 
claimed  to  have  contained  the  notice  of  cancellation,  was  ever 
mailed  or  even  directed,  there  is  no  cancellation,  especially  in 
the  face  of  a  denial  by  the  assured  of  a  receipt  of  the  letter.^^^ 

""  Sohauern  v.  Queen  City  Ins.  Co.,  88  Wis.  561;  60  N.  W.  Rep.  994. 

^"  Chadboiu-ne  v.  German  etc.  Ins.  Co.,  31  Fed.  Rep.  533. 

118  Gugcesberg  v.  Waterloo  Mut.  Ins.  Co.,  24  U.  C.  Ch.  350. 

"»  Mueller  v.  South  Side  F.  Ins.  Co.,  87  Pa.  St.  399. 

>^  Whitins  V.  Mississippi  Valley  Mut.  Ins.  Co.,  76  Wis.  ,592;  45  N. 
W.  Rep.  672;  Tough  v.  Provincial  F.  Ins.  Co.,  20  L.  C.  J.  Q.  B.  168; 
Crown  Point  Iron  Co.  v.  ^Etna  Ins.  Co.,  127  N.  Y.  60S;  Mullen  v.  Dor- 
chester Mut.  F.  Ins.  Co.,  121  Mass.  171;  Chadbourne  v.  German-Amer- 
ican Ins.  Co.,  31  Fed.  Ren.  533. 

"1  Mullen  V.  Dorchester  Mut.  F.  Ins.  Co.,  121  Mass.  171. 

^"  Hollister  v.  Quincy  Ins.  Co..  118  Mass.  478. 

"'  Whiting  v.  Mississippi  V.  Mut,  Ins.  Co.,  76  Wis.  592;  45  N.  W. 
Rep.  672. 
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§  1670.  Cancellation — Company  must  Give  Notice — 
Sufficiency  and  Service  of  Same. — A  reservation  in  the  pol- 
icy of  a  right  to  cancel  upon  notice  and  return  of  a  proportion- 
ate premium  is,  as  will  be  noted  hereafter,  a  condition  prece- 
dent to  the  exercise  of  the  right  of  the  company  to  cancel  the 
policy,^ ^'*  and  the  rule  applies  as  well  to  the  notice  as  to  the 
return  of  the  unearned  premium.^  ^^  If  the  policy  stipulates 
as  to  the  manner  and  time  of  the  notice,  such  condition  must 
be  observed,^  ^®  except  thei-e  be  a  waiver  of  the  notice  or  its 
sufficiency  by  the  assured,  for  a  notice  not  otherwise  sufficient 
may  be  accepted  by  the  assured,  and  be  thus  made  binding 
upon  him  as  well  as  upon  the  party  giving  it;^^^  and  such  no- 
tice must  be  unconditional  and  unequivocal.  Something  more 
than  an  expression  coupled  with  a  request  for  the  performance 
of  certain  conditions,  or  that  the  policy  will  be  canceled,  is 
requisite.  In  other  words,  the  assurer,  under  such  a  stipula- 
tion, cannot  claim  that  a  policy  has  been  canceled,  unless  the 
notice  be  as  provided  one  of  actual  cancellation,  not  of 
future  conditional  cancellation,  nor  a  notice  of  doubtful 
meaning  as  to  time  or  purpose.^  ^®  If  the  policy  provides 
that  the  insurance  may  be  terminated  at  the  option  of 
the  company  at  any  time,  it  is  canceled  upon  notice  to  the  as- 
sured that  the  local  agent  has  been  instructed  that  the  company 
will  be  no  longer  liable  thereon  ;^^®  and  under  a  provision  pro- 
viding for  termination  at  election  of  the  company  upon  an  in- 
crease of  risk,  notice  of  an  intention  to  terminate  is  sufficient,^  ^** 

"*  Section  1671,  herein. 

"*  Peoria  etc.  Ins.  Co.  v.  Botto,  47  111.  516;  distinguishing  Fabyan  v. 
Union  M.  F.  Ins.  Co.,  33  N.  H.  203. 

""  Landis  v.  Hume  etc.  Ins.  Co.,  56  Mo.  591. 

'"  Columbia  Ins.  Co.  v.  Masonheimer,  76  Pa.  St.  138. 

'-'  Lyman  v.  State  Mut.  Ins.  Co..  14  Allen  (Mass.),  329;  Petersburgh 
Pav.  etc.  Ins.  Co.  v.  Manhattan  F.  Ins.  Co.,  66  Ga.  446;  Griffey  v. 
New  Yorl?  Cent.  Ins.  Co.,  100  N.  Y.  417;  53  Am.  Rep.  202;  American 
Ins.  Co.  V.  Woodruff.  34  Mich.  6;  Goit  v.  National  Prot.  Ins.  Co..  25 
Barb.  (N.  Y.)  189;  Whiting  v.  Mississippi  V.  Mut.  Ins.  Co.,  76  Wis. 
592;  45  N.  W.  Rep.  672. 

"»  Sprlnirfield  F.  &  M.  Ins.  Co.  v.  McKennon.  59  Tex.  507. 

""  Albany  City  Ins.  Co.  v.  Keating,  46  111.  394.   See  Peoria  M.  &  F. 
Ins.  Co.  V.  Botto.  47  111.  516. 
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and  under  such  a  stipulation  the  notice  may  be  conditional.^ ^^ 
And  a  notice  to  cancel,  coupled  with  a  promise  to  pay  and  a 
promise  to  call  for  the  premium,  is  sufficient.^ ^^  The  princi- 
ple that  underlies  these  decisions,  however,  is  that  which 
has  already  been  noted,  and  which  precludes  a  party  from 
destroying  existing  contract  rights  except  upon  a  strict 
observance  of  the  reservations  contained  in  the  contract  itself, 
or  some  statute,  or  by  agreement  or  waiver  of  his  rights  by  the 
other  party.  The  fact  that  the  notice  of  cancellation  was  pre- 
pared on  the  tMrd  of  the  month,  and  that  several  months  after 
the  fire  the  notice  was  found  among  the  papers  of  the  'assured, 
does  not  sufficiently  prove  its  service.-^ ^* 

§  1671.  Cancellation  —  Company  mnst  Return  or 
Tender  Unearned  Premium. — A  reservation  of  a  right  to  the 
company  to  cancel  the  policy  at  any  time  by  giving  notice  to 
that  effect  and  refunding  a  ratable  proportion  of  the  premium, 
is  vahd.^^*  In  such  case  the  return  of  the  proportionate  pre- 
mium or  a  tender  of  the  same  to  the  assured  or  to  his  agent 
authorized  to  receive  the  same  is  an  essential  part  of  the  condi- 
tion, and  is  a  prerequisite  or  condition  precedent  to  the  cancel- 
lation. If  the  proportionate  premium  be  not  actually  returned 
or  tendered,  the  condition  is  not  performed,  and  the  policy  con- 
tinues in  force,  even  though  notice  of  the  cancellation  be  given 
as  specified.  The  'authorities  are  well  settled  upon  the  point 
that  actual  payment  must  be  made,  and  the  returned  propor- 
tionate premium  be  actually  received  by  or  tendered  to  the 
assured  or  his  agent  authorized  to  act  in  the  premises,  to  re- 
lease the  company  from  its  obligations  under  the  contract.^  ^* 

***  Bergerson  v.  Builders'  Ins.  Co.,  38  Cal.  541. 

"*  Rumple  V.  Citizens'  Ins.  Co.,  6  Fed.  Bep.  143. 

»»  Lattan  v.  Boyal  Ins.  Co.,  45  N.  J.  L.  453. 

■»"  Irwin  V.  National  Ins.  Co.,  2  Disn.  (Ohio)  68. 

^"  Hathorn  v.  Cermania  Ins.  Co..  55  Barb.  (N.  Y.)  28:  Hollinsrs- 
worth  V.  Germania  Ins.  Co.,  45  Ca.  294;  12  Am.  Bep.  575;  Peoria  M. 
&  F.  Ins.  Co.  V.  Botto.  47  111.  510;  IManlove  v.  Commercial  Mut.  F. 
Ins.  Co.,  47  Kan.  300;  27  Pac.  Bep.  979;  21  Ins.  L.  J.  174;  Insurance 
Co.  V.  Hartwell,  100  lud.  5()fi;  Home  Ins.  Co.  v.  Curtis.  32  Mich.  402; 
White  V.  Insurance  Co..  120  Mass.  .H30;  Van  Vallxcnbur-jrh  v.  I^enox  F. 
Ins.  Co.,  51  N.  Y.  465;  Goit  v.  National  Prot.  Ins.  Co.,  25  Barb.  (N.  Y.) 
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This  rule,  liowever,  docs  not  apply  to  casese  where  the  policy 
expressly  stipulates  for  termiaiation  at  any  time  at  the  option  of 
the  company  by  notice  to  the  assured,  unless  there  be  a  waiver 
by  the  assured  of  his  rights  under  the  contract,  and  the  burden 
of  such  proof  is  upon  the  oompany.^^^ 

§  1672.  Cancellation — What  is  not  a  Sufficient  Pay- 
ment or  Tender  of  tbe  Unearned  Premium. — The  acceptance 
of  the  unearned  premium  after  the  loss,  but  in  ignorance 
thereof,  or  even  with  a  knowledge  of  tlie  loss  by  the  insurer  and 
assured,  will  not  release  the  comjmny,^^^  although  in  the  latter 
case  circumstances  might  exist  which  would  make  the  sur 
render  of  the  poUcj'  and  acceptance  of  the  return  premium 
nnder  a  distinct  compromise  or  adjustment  binding  upon  both 
parties.  So  a  mere  statement  of  the  company's  agent 
that  he  is  ready  to  pay  the  unearned  premium  is  insufficient, 
where  he  does  not  actually  pay  it  until  after  the  loss.^^^     So 

189;  iEtna  Ins.  CJo,  v.  Maguire,  51  111.  342;  Lyman  v.  State  Mut.  F. 
Ins.  Co.,  14  Allen  (Mass.),  329;  Griffin  v.  New  York  Cent.  Ins.  Co., 
100  ^'.  Y.  417;  Chadbourne  v.  German- American  Ins.  Co.,  31  Fed. 
Rep.  5.S3;  Pottsville  Mut.  Ins.  Co.  v.  Minnequa  Springs  Imp,  Co.,  100 
Pa.  St.  137;  Franldin  F.  Ins.  Co.  v.  Massey,  33  Pa.  221;  Hathorn  v. 
Germania  Ins,  Co.,  55  Barb.  (N.  Y.)  28.  But  see  Newark  F.  Ins.  Co, 
V.  Sammon,  11  111.  App.  230.  If  the  policy  provides  that  the  com- 
pany by  whicih  it  is  issued  may  cancel  the  same,  and  that  upon  can- 
cellation the  unearned  portion  of  the  premium  shall  be  returned  on 
surrender  o-f  the  policy,  it  is  held  necessary  to  make  an  actual  re- 
turn or  tender  of  the  unearned  premium,  in  order  to  cancel  the  pol- 
icy: Tisdell  V.  N.  H.  F.  Ins.  Co.  (N.  Y.  City  Super.  Ct.),  65  N.  Y.  St. 
Rep.  306;  32  N.  Y.  Supp.  166.  In  this  case  it  appeared  that  notice 
had  twice  been  served  by  the  company  upon  the  insured;  that  the 
company  had  elected  to  cancel  the  policy,  and  that  the  unearned 
premium  h.ad  been  pin  red  in  the  hands  of  one  of  the  company's 
agents,  subject  to  plaintiff's  order.  It  was  admitted  by  the  com- 
pany, however,  that  no  actual  tender  of  the  unearned  premium  had 
been  made.  The  pl.Tintiff  admitted  th.Tt  there  had  been  no  tender 
or  surrender  of  the  policy  or  demand  made  for  the  unearned  pre- 
mium. 

"»  Hathorn  v.  Germania  Ins.  Co.,  55  Barb.  (N.  Y.)  2S;  .Il^tna  Ins.  Co. 
V.  Masruire.  51  111.  342. 

'"  Ilollingsworth  v.  Germania  Ins.  Co..  45  Ga.  294;  12  Am.  Rep. 
570;  Van  Valkenburgh  v.  Lenox  F.  Ins.  Co..  51  N.  Y.  465. 

"'  HoUingsworth  v.  Germania  Ins.  Co.,  45  Ga.  204;  12  Am.  Rep. 
579. 
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the  assured's  obligation  for  premiums  in  a  mutual  company 
must  be  surrendered,  as  in  case  of  a  premium  notej^^^  and  the 
demand  for  a  surrender  and  offer  to  return  tbe  premium  note 
is  insufficient  where  the  company  retains  the  right  to  make 
assessments  up  to  the  actual  day  of  cancellation.^^®  So  if  the 
company  has  taken  the  insured's  promissory  note  for  the  pre- 
mium, the  unearned  premium  must  ncYerthelcss  be  re- 
turned,^ *^  and  a  credit  upon  the  company's  books  of  the  un- 
earned premium  is  not  a  performance  of  the  condition,  al- 
though it  is  subject  to  the  order  of  the  assured.^ *^ 

§  1673.  Cancellation — When  Actual  Payment  or  Ten- 
der of  Unearned  Premium  Unnecessary. — The  rule  stated  un- 
der the  last  section  is  subject  to  such  exceptions  as  may  arise 
from  agreement  of  the  parties,  from  waiver  or  rescission  in 
cases  of  fraud  or  fraudulent  misrepresentation  or  concealment, 
or  where  the  policy  is  forfeited  by  breach  of  condition.  Thus, 
the  assured  may  agree  to  accept  in  full  satisfaction  a  less  amount 
than  the  ratable  proportion  of  the  premium  due,  in  which 
case  the  condition  as  to  return  of  a  proportionate  premium  is 
sufficiently  performed.^*^  So  if  the  minds  of  the  parties  have 
met  upon  the  point  that  there  is  an  actual  cancellation,  tender 
of  the  unearned  premium  is  unnecessary;  as  in  case  the  assured 
voluntarily  surrenders  tbe  policy  and  agrees  with  the  com- 
pany's agent,  at  the  latter's  request,  that  the  return  of  such 
proportionate  premium  may  be  postponed,  this  constitutes  a 
cancellation;***  and  if  the  company's  authorized  agent  is  in- 
duced by  tie  assured  to  believe  that  he  agreed  to  the  cancel- 
lation without  payment  of  the  unearned  premium,  he  will  be 
estopped  to  claim  nonperformance  of  the  condition  as  to  pay- 
ment.**'    So  a  tender  is  unnecessary  where  the  insured  has 

>"  Landls  v.  Home  etc.  Ins.  Co..  56  IMo.  .501;  Chadbourne  v.  Ger*- 
man-American  Ins.  Co.,  31  Fed.  Kep.  533;  /Etna  Ins.  Co.  v.  Webster, 
6  Wall.  (TJ.  S.)  129. 

'*>  Landis  v.  Home  Mnt.  F.  Ins.  Co.,  56  Mo.  591. 

*"  Home  Ins.  Co.  v.  Curtis,  32  Mich.  402;  5  Ins.  L.  J.  120. 

»«  Van  ValkeoiTtnrch  v.  T.enox  F.  Ins.  Co.,  51  N.  Y.  465. 

*"  .l^tna  Ins.  Co.  v.  Weissinser.  91  Ind.  297. 

'**  Bingrham  v.  Insurance  Co.  of  North  America.  74  Wis.  498;  43  N. 
W.  Rep.  494. 

»*»  Hopkins  v.  Phoenix  Ins.  Co.,  78  Iowa,  344;  43  N.  W.  Rep.  197. 


1685  RESCISSION    AND    CANCELLATION.  §  1674 

not  paid  tlie  premium,  or  is  indebted  to  the  company  on  the 
premium  account  for  a  sum  equal  to,  or  in  excess  of,  the  re- 
turned premium.^ "^^  And  it  is  also  so  held  where  no  part  of 
the  premium  has  been  actually  paid,  but  credit  therefor  has 
been  given  to  the  broker.^  "^^  And  where  both,  parties  ex- 
pressly understand  that  the  policy  is  canceled,  formal  tender 
of  the  premium  is  not  required,  and  a  direction  to  the  agent 
to  procure  other  insurance  in  other  companies  evidences  an 
intent  that  th.e  unearned  premiums  should  be  used  for  that 
purpose.^*®  And  the  company  may  insist  upon  the  invalidity 
of  the  policy  for  a  breach  of  its  conditions  relating  to  forfeit- 
ure, without  offering  to  return  the  unearned  premium.^*® 
And  the  rule  requiring  a  payment  or  tender  of  the  unearned 
premium,  as  a  condition  precedent  to  cancellation,  has  no  appli- 
cation to  a  case  resting  upon  the  fraud  or  fraudulent  misrepre- 
sentations of  the  assured  concerning  a  fact  material  to  tbe 
risk.^^<> 

§  1674.  When  Equity  will  Rescind  or  Cancel — Gen- 
erally.— Whether  a  court  of  equity  will  entertain  jurisdic- 
tion or  not  in  the  matter  of  an  application  to  have  a  policy 
canceled  or  delivered  up  rests  in  the  sound  discretion  of  the 
court,  not  arbitrarily  exercised,  but  a  disctretion  regulated  and 
governed  by  the  general  principles  appertaining  to  equity,  and 
applied  to  the  case  presented  by  the  bill  under  which  the  relief 
prayed  for  is  based,  and  although  equity  may  have  jurisdiction 
to  entertain  the  suit  by  reason  of  the  allegations  of  the  bill,  yet 
if  under  the  case  made  by  the  bill  it  is  inexpedient  to  exercise 
?nch  jurisdiction,  and  it  would  be  a  more  reasonable  and  proper 
exercise  of  that  discretion  which  the  court  has  in  bills  to  can- 


'"  Bergeson  v.  Builders'  Co.,  38  Cal.  541. 

"'  Stone  V.  Franklin  Ins.  Co.,  105  N.  Y.  543;  12  N.  E.  Rep.  45. 

i«  Hillock  V.  Traders'  Ins.  Co.,  54  Mich.  531. 

'"  Phoenix  Ins.  Co.  v.  Willis,  70  Tex.  12;  fi  S.  W.  Kep.  825;  Har- 
ris V.  Royal  Canadian  Ins.  Co..  .^3  Iowa.  230;  9  Ins.  L,  J.  525;  Albany 
City  Ins.  Co.  v.  Keating,  46  111.  394;  International  L.  Ins.  Co.  v. 
Franklin  F.  Ins.  Co.,  m  N.  Y.  119;  5  Ins.  L.  J.  371. 

"•  Blaser  v.  Milwaukee  Mechanics'  Mut.  Ins.  Co.,  87  Wis.  31. 
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eel  to  leave  the  parties  to  their  remedy  at  law,  rather  than  re- 
tain the  bill  and  exercise  the  authority  asked,  the  court  will  so 
do.  If  it  appears  that  the  petitioner  has  an  adequate  remedy 
at  law,  either  by  action  or  by  way  of  a  full,  plain,  and  perfect 
defense,  and  no  reason  is  shown  why  a  resort  to  equity  is  neces- 
sary, expedient,  or  proper,  and  there  is  no  danger  of  indefinite 
delay,  the  court  may  refuse  to  entertain  jurisdiction.  As  a  gen- 
eral rule,  insurance  contracts  stand  upon  the  same  footing  as 
other  contracts,  with  respect  to  interference  by  a  court  of 
equity.  If  the  contract  is  obtained  by  fraud  or  deception,  or 
by  false  and  fraudulent  misrepresentations,  or  the  relief  sought 
rests  upon  accident  or  mistake,  equity  will  take  cogniziance 
and  gi*ant  relief;  so  also  will  jurisdiction  be  entertained  if  the 
party  has  no  adequate  remedy  at  law.  But  the  fact  that  the 
plaintiff  has  an  adequate  remedy  at  law  does  not  of  necessity 
preclude  a  resort  to  equity,  nor  does  it  follow  that  for  such  rea- 
son a  court  of  equity  will  refuse  to  entertain  jurisdictiom  If 
the  special  circumstances  would  render  it  inequitable,  unjust, 
or  a  hardship  to  compel  the  plaintiff  to  await  a  suit  at  law  at 
the  instance  of  the  other  party,  the  court  will  exercise  its 
power,  or  if  the  court  has  obtained  jurisdiction  for  one  pur- 
pose, it  may  retain  it  for  all  purposes,  evien  though  circum- 
stances have  arisen  which  would  give  an  adequate  remedy  at 
law,  and  the  same  are  set  forth  in  the  case  by  supplemental 
bilL^si 

"'  Home  Ins.  Co.  v,  Stanehfield,  2  Abb.  (C.  C.)  6;  1  Dill.  (C.  C.)  424, 
per  Dillon  and  Miller,  JJ.;  McEvers  v.  Lawrence,  Hoffm.  172;  Tay- 
loe  V.  Merchants'  Ins.  Co.,  9  How.  (U.  S.)  390;  North  American  Ins. 
Co.  V.  Whipple,  2  Biss.  (C.  C.)  418;  Franklin  Ins.  Co.  v.  McCrea,  4 
G.  Greene,  229;  Globe  Mut.  L.  Ins.  Co.  v.  Reals,  79  N.  Y.  205;  48  How. 
Pr.  (N,  Y.)  502;  Connecticut  Mut.  L.  Ins.  Co.  v.  Home  Ins.  Co.,  17 
Blatchf.  (C.  C.)  142;  Ocean  Ins.  Co.  v.  Fields.  2  Story  (C.  C),  59;  Ger- 
rish  V.  German  Ins.  Co.,  55  N.  H.  355;  American  Ins.  Co.  v.  Bamett, 
73  Mo.  364;  39  Am.  Bep.  517;  IngersoU  v.  Missouri  Valley  L.  Ins.  Co., 
37  Fed.  Rep.  530;  Thornton  v.  Knig^ht,  16  Sim.  509;  French  v.  Conolly, 
2  Anstr.  454;  Prince  of  Wales  Assur.  Co.  v.  Palmer,  25  Beav.  605; 
Union  Central  L.  Ins.  Co.  v.  Poetker.  33  Ohio  St.  459;  31  Am.  Rep. 
555.  As  to  the  rule  in  contracts  generally  that  equity  will  retain  jur- 
isdiction and  grant  final  relief  if  jurisdiction  has  once  attached,  see 
Currie  v.  Clark  (N.  C),  7  S.  E.  Rep.  776;  Towns  v.  Smith,  115  Ind. 
480;  16  N.  E.  Rep.  811. 
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§   1675.      When  Equity  will  Rescind  or  Cancel — Cases. 

Equity  ^dll  take  cognizance  of  a  bill  by  policy-holders  of  a  life 
insurance  company  to  comjpel  the  termination  of  their  con- 
tracts and  decree  the  payment  of  the  present  value  of  their  pol- 
icies, where  the  company's  corporate  existence  is  only  for  the 
purpose  of  winding  up  its  affairs  and  its  premium  receipts  do 
not  pay  expenses,  the  company  having  transacted  no  new  bus- 
iness for  sevea'al  years.^^^  If  the  policy  is  conditioned  to  be- 
come void  if  the  assured  should  become  so  far  intemperate  as 
to  impair  his  health,  equity  will  not  decree  that  the  policy  be 
delivered  up  to  be  canceled.^^^  If  the  policy  be  obtained  by 
fraud,  or  by  misrepresentation  or  concealment  amounting  to 
fraud,  equity  will  order  a  cancellation  upon  a  suit  brought  be- 
fore loss  or  death,  and,  in  certain  cases,  even  after  loss  or 
"death.  Thus,  where  the  insured  misrepresented  and  concealed 
facts  concerning  his  health  which  materially  affected  the  risk, 
it  was  canceled,  even  though  the  policy  had  been  assigned.-^ ^* 
So  it  is  held  that  cancellation  will  be  decreed  for  want  of  insur- 
able interest,^ ''^  or  for  concealment  in  marine  risks  of  material 
facts.^^* 

§  1676.  When  Equity  will  not  Rescind  or  Cancel — 
Cases. — Although  fraud  and  concealment  are  alleged  in  a 
bill  for  cancellation  of  the  poL'cy,  and  the  court  has  jurisdic- 
tion, it  may  refuse  relief  where  its  interference  would  with- 
draw the  case  from  a  court  of  law  wherein  the  plaintiff  has, 
upon  the  case  made  by  the  bill,  a  full  and  perfect  defense.^ ^"^ 
Equity  will  not  decree  the  cancellation  of  a  policy  after  a  loss 
has  occurred,  and  enjoin  the  assured  from  bringing  any  action 
thereon,  where  the  facts  upon  which  the  bill  is  based,  although 

"'  IngersoU  v.  Missouri  Yal.  L.  Ins.  Co.,  37  Fed.  Rep.  530. 

^^  Connecticnt  Mut.  L.  Ins.  Co.  v.  Bear.  20  Fed.  Rep.  5S2.  Contra, 
Connecticnt  Mut.  I..  Ins.  Co.  v.  Home  Ins.  Co.,  17  Blatchf.  (C.  C.)  142. 

'"  British  Equitable  Assur.  Co.  v.  Great  Western  Ry.  Co.,  20  L.  T.» 
N.  S.,  422;  Hancock  v.  IMcXamara.  2  Irish  Eq.  4SG. 

"'  Goddard  v.  Garrett,  2  Yern.  2G9. 

"«  London  Assur.  Co,  v.  Mansel,  3  Younpe  &  C.  210;  Do  Costa  v_ 
Scaudret.  2  P.  Wms.  170. 

"•  Hoare  v.  Bremridfre.  8  L.  R.  Ch.  22:  42  L.  J.  Ch.  1.  See  Marine 
lus.  Co.  V.  Hodgson,  7  Craneh  (U.  S.),  332. 
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alleging  fraud  in  obtaining  the  policy,  could,  if  true,  be  fully 
availed  of  as  a  defend  in  an  action  at  law,  and  no  sueb  cause 
as  indefinite  delay  or  that  equitable  relief  is  necessary  or  ex- 
pedient is  set  up,  and  no  suggestion  of  any  obstacle  to  making 
a  defense  at  law.^^^  Nor  will  relief  be  granted  simply  on  the 
gi-ound  of  unseaworthiness  of  the  ship  and  deviation,  no  case 
of  fraud  being  made  out  upon  the  bill.^^^  And  equity  will 
not  decree  that  a  policy  is  void  for  breach  of  condition 
against  the  premises  being  vacant,  where  there  is  no  evi- 
dence to  show  that  the  loss  would  not  have  occurred  exactly 
as  it  did  had  it  been  occupied.^^*'  Nor  will  the  court  order  the 
policy  canceled  nor  an  action  at  law  enjoined  upon  the  allega- 
tion of  fraud  in  the  assignor  in  effecting  the  policy,  the  matter 

set  up  in  the  bill  being  a  good  defense  in  the  action  at  law.-^^^ 

« 

§  1677.  Equity  may  Rescind  Cancellation  made  by 
Mistake. — If  a  cancellation  of  a  marine  risk  is  made  by 
mutual  mistake  after  a  loss,  and  in  ignorance  thereof,  by  both 
parties,  equity  will  rescind  the  cancellation,  though  said  can- 
cellation was  in  consideration  of  a  returned  proportionate  pre- 
mium.^ ®^  Although  this  rule  is  based  upon  a  case  in  the  lower 
courts,  the  principle  underlying  the  decision  is  that  which  ob- 
tains in  numerous  cases  where  relief  has  been  granted  by 
equity. 

§  1678.  Where  Equity  will  Refuse  to  Cancel  after  Loss 
or     Death.  —  The    fact    whether     the    suit    to    cancel    has 

been  brought  before  or  after  loss  has  been  declared  by  high 
authority  to  be  a  turning  point  in  determining  whether  equity 
would  entertain  jurisdiction,  it  being  declared  that  although  in 
the  case  presented,  the  action  being  brought  after  loss, 
jurisdiction  would  not  be  entertained,  yet  if  such  a  bill 
had  been  brought   before   loss,  or   in  case   of  a  life   policy 

'«  Home  Ins.  Co.  v.  Stanehfield,  1  Dill.  (C.  C.)  424;  2  Abb.  (C.  C.)  1. 
"'  Tbornton  v.  Knight,  16  Sim.  509. 

"*  Traders'  Ins.  Co.  v.  Race,  142  111.  338;  31  N.  E.  Rep.  392. 
'"  Scottish  Amicable  L.  Assur.  Soe.  v.  Fuller,  2  Irish  Eq.  53.     See 
Carter  v.  United  Ins.  Co.,  1  .Tohns.  Ch.  (N.  Y.)  463. 
'°  Duncan  v.  New  York  Mut.  Ins.  Co.,  46  N.  Y.  St.  Rep.  241. 
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before  death,  there  would  be  a  strong  inclination  to  sua- 
tain  the  bill.^^^  And  although  the  intention  of  the  in- 
sured to  destroy  the  property  by  fire  will  justify  an  imme- 
mediate  canoelktion  before  loss,  yet  if  the  company  seeks  to 
rescind  in  equity  after  the  loss,  the  court  will  refuse  to  enter- 
tain the  bUl,  and  the  remedy  must  be  at  law  if  the  assured  con- 
summates his  intention  to  bum  tbe  property.^ ^^  And  al- 
though the  bill  alleged  fraudulent  representations  and  conceal- 
ment, but  there  was  no  averment  of  an  intended  assignment, 
and  the  obligation  to  pay  had  become  fixed  by  the  death  of  the 
party,  and  the  matter  had  become  purely  one  of  an  adequate 
remedy  at  law,  the  court  refused  to  entertain  the  bill.^*'' 

§   1679.    When  Equity  will  Cancel  after  Loss  or  Death. 

Notwithstanding  the  decisions  noted  under  the  last  section, 
there  are  numerous  cases  wherein  equity  has  entertained  juris- 
diction and  decreed  cancellation  of  the  policy,  even  upon  a  bill 
filed  after  loss  or  death,  upon  a  proper  case  made  under  the 
bill.  Thus,  it  is  held  that  even  after  the  loss  has  been  adjusted 
and  payment  promised  equity  will  order  the  policy  canceled 
and  the  promise  to  pay  rescinded,  upon  the  ground  tKat  the 
insured  has  misrefpresented  his  title  to  the  property,  by  means 

'••  Home  Ins.  Co.  v.  Stanchfield,  2  Abb.  (C.  C.)  6;  1  Dill.  (C.  C.) 
424,  per  Miller,  J.  In  this  case  thiere  was  a  limitation  in  the  policy 
as  to  the  time  of  bringing  suit,  and  it  was  alleged  that  the  defend- 
ants were  threatening  to  sue  at  law,  and  there  was  therefore  no  dan- 
ger of  indefinite  delay,  and  the  company  would  have  a  full,  plain, 
and  perfect  defense  at  law;  and  generally,  by  the  occurrence  of  the 
loss  a  suit  at  law  arises  to  which  the  company  may  interpose  a  de- 
fense, the  facts  presented  by  its  case  upon  the  bill,  and  this  test, 
whether  the  suit  is  brought  before  or  after  loss,  has  been  held  the 
turning  point  in  other  cases,  the  suit  not  being  sustained  where  filed 
after  loss.  See  Globe  Ins.  Co.  v.  Reals,  79  N.  Y.  205;  50  How.  Pr. 
(N.  Y.)  237;  Phoenix  Ins.  Co.  v.  Bailey,  13  Wall.  (U.  S.)  616;  Fowler 
V.  Palmer,  62  N.  Y.  533;  Hoare  v.  Brembridge,  L.  R.  8  Ch.  App.  22; 
Town  of  Venice  v.  Woodruff,  62  N.  Y.  462;  Imperial  F.  Ins.  Co.  v. 
Gunning,  81  111.  236. 

^•^  Imperial  F.  Ins.  Co.  v.  Gunning.  81  111.  236. 

'«  Insurance  Co.  v.  Bailoy.  13  Wall.  (V.  S.)  616;  citing  Hupp  v. 
Babin,  19  How.  (IJ.  S.)  271;  Parlver  v.  Lnke  Co..  2  Black  (C.  C).  .545; 
Boyce  V.  Grundy.  3  Pet.  (U.  S.)  210;  Graves  v.  Insurance  Co.,  2 
Cranch  (U.  S.),  215. 
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of  whicli  the  policy  under  tlie  contract  stipulations  is  forfeited, 
it  appearing  that  the  company  did  not  discover  the  facts  al- 
leged until  after  adjustment  and  its  promise  made.^^^  So 
equity  may  cancel  a  policy  even  after  a  loss  occurs,  it  ap- 
pearing that  the  policy  was  by  mistaJie  issued  for  a  longer  time 
than  was  intended  by  either  party.^^^  So  where  one  who  had 
no  interest  in  either  ship  or  cargo  effected  a  policy  on  the  ship, 
which  was  lost  before  the  policy  expired,  it  was  held  that  equity 
would  order  the  policy  surrendered  for  cancellation.^ ^^ 
Again,  where  a  marine  policy  was  effected  by  the  insured  upon 
his  ship,  and  he  concealed  the  fact  that  he  had  heard  that  a 
ship  answering  the  description  of  his  vessel  had  been  lost,  a 
cancellation  was  decreed.-' ^^  And  in  another  case  where  it 
appeared  thiat  the  policy  had  been  obtained  on  the  life  of  an- 
other by  fraudulent  means  for  a  fraudulent  purpose,  which 
was  consummated  by  the  holder  of  the  policy  by  the  murder 
of  the  insured,  it  was  held  that  equity  would  order  the  policy 
delivered  up  for  cancellation.^ '^^  This  case  would,  however, 
differ  from  that  where  the  policy  is  forfeited  by  the  act  of  one 
who,  after  effecting  for  his  own  benefit  insurance  on  the  life 
of  another,  murders  him  to  obtain  the  insurance,  in  which  case 
the  defense  could  be  availed  of  at  law.^'^^ 

§  1680.     Same  Subject — Conclusion.— The  result  of  the 

above  cases  seems  to  be  this:  That  if  equitable  in  tea-position  is 
sought  before  loss  or  death,  the  right  of  the  plaintiff  to  the  aid 
of  the  court  is  better  than  it  would  be  were  he  to  wait  until 
after  loss  or  death,  when  the  question  might  arise  whether  his 
remedy  by  way  of  defense  to  an  action  at  law  on  the  policy 
would  not  be  adequate,  and  when  it  would  be  necessary  to  show 
that  some  obstacle  prevented  making  the  defense  at  law.     In 

i«  American  Ins.  Co.  v.  Barnett,  73  Mo.  364;  39  Am.  Rep.  517.  See, 
also.  North  American  Ins.  Co.  v.  Whipple.  2  Biss.  (C.  C.)  418. 

'"North  American  Ins.  Co.  v.  Whipple,  2  Biss.  (C.  C.)  418.  See 
Wittinjrham  v.  Thornborough,  2  Vern.  206;  Finch,  20. 

^««  Goddart  v.  Garrett,  2  Yern.  269. 

J"  De  Costa  v.  Scaudret,  2  P.  Wms.  170. 

>™  Prince  of  Wales  Assxir.  Co.  v.  Palmer,  25  Bear.  605. 

»"  See  New  York  Mut.  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591. 
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other  words,  having  no  remedy  at  law  before  loss,  the  case  pre- 
sented by  a  bill  brought  after  loss  would  have  to  show,  not- 
withstanding a  then  existing  adequate  remedy  at  law,  that  a  re- 
sort to  equity  was  necessitated  by  some  particular  circumstance 
of  equitable  cognizance  warranting  equitable  relief,  and  it 
would  seem  reasonable  to  state,  'as  a  rule,  that  the  fact  that  the 
loss  has  occuiTed  is  not  conclusive,  and  upon  a  proper  averment 
of  facts  showing  that  a  resort  to  equity  is  either  necessary,  expe- 
dient, or  proper,  or  that  some  obstacle  prevents  a  complete  de- 
fense at  law,  the  court  may,  in  a  reasonable  and  proper  exercise 
of  that  discretion  which  is  generally  exercised  in  matters  of 
cancellation,  take  cognizance  and  grant  relief.  The  words  of 
Judge  Dillon  are,  however,  pertinent  in  this  connection.  Re- 
ferring to  the  English  decisions  on  the  question  of  equitable 
cancellation,  he  says:  "The  old  oases  are  'entitled  to  very  little 
respect  as  authority,  and  the  modem  ones  tend  to  show  that 
equity  will  not  oust  the  law  jurisdiction  or  iriterfere  with  the 
legal  remedies  where  there  is  a  full  def©n£e  lat  law,  'and  no  ob- 
stacle in  t3ie  way  of  making  it."  ^'^^ 

§   1681.     Proof   as  to    Cancellation    or    Rescission. — 

The  burden  of  proving  a  rescission  or  cancellation  of  the  con- 
tract is  upon  the  party  claiming  that  it  has  been  thus  termin- 
ated,^'^ and  where  the  statute  provides  that  fire  companies 
shall,  upon  request  of  the  assured,  ciamcel  any  policy,  issued  or 
renewal,  the  burden  of  proof  is  upon  the  company  to  show  that 
the  request  for  cancellation  has  been  received  before  the  fire.^'^* 
But  the  insurers  are  bound  by  the  specified  reason  assigned  for 
the  cancellation,  and  cannot  set  up  ^another  reason,  nor  can 
they  assign  a  specific  reason  when  a  general  right  to  rescind  i'3 

"'  Home  Ins.  Co.  v.  Stanchfield,  2  Abb.  (C.  CI  6;  1  Dill.  (C.  C.)  424, 
per  Dillon  and  Miller,  JJ.;  Connofticut  Mut.  L.  Ins.  Co.  v.  Home  Ins, 
Co.,  17  Blatehf.  (C.  C.)  142,  per  Shipman,  J.;  Fenn  v.  Craig,  3  Younge 
&  C.  216;  11  Chin.  D.  303. 

"»  Riinkle  v.  Citizens'  Ins.  Co.  of  Pittsburgh  (Pa.),  6  Fed.  Rep.  143; 
Gomila  v.  Hibernian  Ins.  Co.,  40  La,  Ann.  553;  4  S.  Rep.  490. 

"*  Crown  Point  Iron  Co.  v.  .TJtna  Ins.  Co.,  127  N.  Y.  608;  40  N.  Y. 
f?t.  Rep.  426;  28  N.  E.  Rep.  6.53;  21  Ins.  L.  J.  31;  citing  Griffey  v.  In- 
surance Co..  100  X.  Y.  417;  3  N.  F.  Rep.  309;  affirming  25  N.  Y.  St. 
Rep.  728;  reversing  26  N.  Y.  St.  Rep.  9S3. 
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claimed.^  ^^  And  where  tlie  fact  as  to  whether  there  has  or  has 
not  been  a  cancellation  depends  largely  upon  the  agent's  acts  in 
reference  thereto,  such  acts  and  declarations  may  be  shown  in 
evidence.^'^®  The  company  must  prove  that  it  has  given  the 
assured  notice  of  cancellation  where  it  relies  upon  a  reservation 
in  the  policy  giving  it  the  right  to  cancel  upon  notice, 
etc.^''^  The  fact  that  the  notice  was  found  among  the  assured's 
papers  several  months  after  the  loss  is  not  sufficient  proof  of 
service  of  notice,  even  though  coupled  with  the  fact  that  a  no- 
tice was  prepared  by  the  company.^^^ 

§  1682.  Whether  Question  of  Bescissipn  or  Cancella- 
tion is  one  of  Law  or  Fact. — The  question  whether  there 
has  been  a  caDcellation  may  depend  upon  the  legal  construc- 
tion of  written  communication  by  the  court,  and  all  transac- 
tions relating  to  the  cancellation  of  a  contract  of  insurance 
must  be  reasonably  and  fairly  construed  aiccording  to  the  mani- 
fest understanding  of  the  parties  at  the  time  and  within  the 
limits  of  good  faith ;  or  the  question  may,  in  certain  cases,  rest 
upon  the  veracity  of  the  respective  parties  and  their  witnesses 
as  to  the  facts,  or  upon  what  was  said  or  done  by  and  between 
them,  and  thus  be  a  question  for  the  jury.^*^®  If  the  evidence 
of  cancellation  by  mutual  consent  raises  no  real  question  of 
fact  under  the  issue,  the  court  need  not  submit  it  to  the  jury.^^° 
"Where  the  policy  was  to  lapse  if  the  premium  note  was  not 
paid  when  due,  the  question  in  an  action  for  wrongfully  can- 
celing the  policy  as  to  what  was  a  reasonable  time  within  which 
the  plaintiff  might  notify  the  company  of  acceptance  of  the 
cancellation,  is  a  question  of  law  for  the  courts.^  ^^     What  is 

»"  Cahill  V.  Andes  Ins.  Co.,  5  Biss.  (C.  C.)  211. 

"•  Mallory  v.  Ohio  Farmers'  Ins.  Co.,  90  Mich.  112;  51  N.  W.  Rep. 

188. 

'"  Runkle  v.  Citizens'  Ins.  Co.,  6  Fed.  Rep.  143. 

»"  Lattan  v.  Royal  Ins.  Co.,  45  N.  J.  453. 

"»  lonides  v.  Hartford.  29  L.  J.  Ex.  36;  Bingham  v.  Insurance  Co. 
of  North  America.  74  Wis.  498;  43  N.  W.  Rep.  494;  Barnes  v.  Wood- 
fall.  6  Com.  B..  N.  S..  657;  28  L.  J.  Com.  P.  338;  Mallory  v.  Ohio 
Farmers'  Ins.  Co.,  90  Mich.  112;  51  N.  W.  Rep.  200. 

'«"  Candee  v.  Citizens'  Ins.  Co.,  4  Fed.  Rep.  143;  citing  Pleasants  v. 
Fant.  22  Wall.  (V.  S.")  116;  Commissioners  v.  Clarlc.  94  U.  S.  278. 

^  Willmot  V.  Charter  Oali  L.  Ins.  Co.,  40  Conn.  483. 
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a  reasonable  notice  of  cancellation  is  a  question  for  tLe  jury 
where  tie  fact  is  controverted  wlietlier  there  was  a  sufficient 
tnne  fotr  a  survey  required  by  the  company  and  reinsurance 
after  notice  and  before  the  fire.^^^ 

*"  Chadboume  v.  German-American  Ins.  Co.,  31  Fed,  Rep.  533. 
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DESCRIPTION  OF  PARTIES  AND  SUBJECT  MATTER. 

8  1689.    Description  of  parties. 

§  1690.    Description  of  the  property— General  rules. 

§  1691.    Extent  of  interest  need  not  be  specifically  described. 

§  1G92.  Same  subject :  Carriers :  Shipowner :  Consignee :  UndivideO! 
interest:  Assignee. 

i;  1693.    Same  subject :  Joint  owners :  Partners, 

§  1694.  Same  subject:  Trustee:  Tenant  by  curtesy:  Administrator; 
Executor:  Agent:  Charterer. 

§  1695.    Same  subject:  Mortgagor  and  mortgagee:  Reinsurer. 

§  1696.    Goods  shipped  by  carriers:  Owner's  interest  covered. 

§  1697.  Specific  description,  how  far  exclusive:  The  terms  "Includ- 
ing" and  "consisting  of." 

§  1698.    When  specific  designation  of  interest  or  property  is  required. 

§  1689.  Description  of  Parties.* — In  this  country  it 
is  usual  to  insert  in  the  policy  the  names  of  the  parties.^  In 
marine  policies  the  parties  intended  to  be  benefited  may  be  cov- 
ered by  descriptive  words.  There  may  be  a  nominal  insured, 
and  the  party  actually  interested  be  covered  by  the  words 
"whom  it  may  concern,"  or  words  of  like  import.  Fire  policies 
may  also  be  effected  "for  whom  it  may  concern,"  or  equivalent 
words.  In  England,  policies  in  blank  are  prohibited;  as  con- 
strued by  the  courts,  the  statute  renders  it  necessary  that  the 
name  of  the  person  actually  procuring  the  policy  to  be  effected 
be  inserted,  and  in  practice  the  name  usually  inserted  is  that 
of  the  insurance  broker,  and  while  such  policies  are  usually  ef- 
fected by  such  broker  in  his  name  and  en  liis  own  account,  or 

*  See  sees.  310,  311.  herein. 

*  But  see  Weed  v.  London  etc.  Ins.  Co.  (N.  Y.),  22  N.  E.  Rep.  231. 
J  OYCE,  Vol.  II.-107  ( 1G97 ) 
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in  liis  name  and  on  the  principal's  account,  neither  the  law  nor 
practice  preclude  a  change  as  to  the  descriptive  words  used. 
Mr.  Maclachlan  says  a  policy  in  blank  "is  either  prohibited  by 
the  laws  or  rejected  by  the  practice  of  all  mercantile  states." 
Mr.  Duer,  however,  is  of  the  opinion  that  the  prohibitory  act 
of  England  evidences  that  such  policies  were  valid  at  the  com- 
mon law,  and  that  in  this  country,  unless  the  law  has  been  su- 
perseded by  an  appropriate  usage  in  the  absence  of  a  statute, 
they  are  valid,  even  though  in  blank.  But  the  question  would, 
however,  hardly  arise  under  the  practice  of  tie  present  day,^ 

•  Clinton  v.  Hope  Ins.  Co.,  51  Md.  647;  F.  I.  Co.  v.  M.  &  M.  T. 
Co.,  66  Md.  339;  1  Phillips  on  Insurance,  3d  ed.,  p.  26,  see.  2S;  Emeri- 
gon  on  Insurance,  Meredith's  ed.  1850,  c.  ii,  sec.  7,  p.  46;  c.  v,  sees. 
1-6,  pp.  106-14:  c.  xi,  sec.  4,  p.  262,  et  seq.;  1  Arnould  on  Marine  In- 
surance, Perliins'  ed.  1850,  pp.  22,  *23,  et  seq.;  1  Arnould  on  Marine 
Insurance,  Maclachlan's  ed.  1887,  231-35;  1  Duer  on  Marine  Insur- 
ance, ed.  1845,  pp.  11-20,  sees.  10-17;  Richards  on  Insurance,  ed.  1892. 
220,  sec.  200.  The  Massachusetts  standard  form  of  fire  policy  pro- 
vides for  the  insertion  of  "the  corporate  name  of  the  company  or 
association,  and  its  principal  place  or  places  of  business":  Pub. 
Stats.  Mass.,  pp.  713-15.  The  English  form  of  marine  policy  is  given 
by  Mr.  Maclachlan  under  the  pages  above  referred  to  in  this  note. 
See,  also,  35  Geo.  Ill,  c.  63;  30  Vict,  c.  23,  w'here  it  is  printed  in  the 
schedule.  Both  this  writer  and  Mr.  Arnould  give  the  mode  of  filling 
up  said  blank  as  to  insertion  of  the  names  of  the  assured  or  the 
agent:  See  above  reference.  The  first  statute  was  passed  in  1785 
(25  Geo.  Ill,  c.  44),  and  provided  that  if  the  insured  resided  in  Great 
Britain,  his  name,  or  that  of  his  agent,  should  be  inserted  in  the 
policy  as  the  person  interested,  and  when  he  resided  abroad  the 
name  of  his  agent  should  be  inserted.  This  act  was  repealed 
by  28  Geo.  Ill,  c.  56,  which  provided  that  "it  shall  not  be  lawful  for 
any  person  or  persons  to  make  or  effect,  or  cause  to  be  made  or  ef- 
fected, any  policy  or  policies  of  assurance  upon  any  ship  or  ships, 
vessel,  or  vessels,  or  upon  any  goods,  merchandises,  effects,  or  other 
properties  whatsoever,  without  first  inserting,  or  causing  to  be  in- 
serted, in  such  policy  or  policies  of  assurance,  the  name  or  names, 
or  the  usual  style  and  firm  of  dealing  of  one  or  more  of  the  persons 
interested  in  such  assurance,  or  without,  instead  thereof,  first  in- 
serting, or  causing  to  be  inserted,  in  such  policy  or  policies  of  assur- 
ance, the  name  or  names,  or  the  usual  style  and  firm  of  dealing  of  the 
consignor  or  consignors,  consignee  or  consignees,  of  the  goods,  mer- 
chandises, effects,  or  property  so  to  be  insured;  or  the  name  or 
names,  or  the  usual  style  and  firm  of  dealing  of  the  person  or  persons 
residing  in  Great  Britain  who  shall  receive  the  order  for  and  effect 
such  policy  or  policies  of  assurance,  or  of  the  person  or  persons  who 
shall  give  the  order  or  direction  to  the  agent  or  agents  immediately 
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altliougli  it  is  declared  that  a  "policy  in  the  name  of  A"  for 

covers  "whom  it  may  concern,"  where  it  appears  that 

tlie  blank  was  intended  to  be  filled.^  The  phrase  "whom  it 
may  concern"  is  a  technical  one,  and  means  those  whose  inter- 
ests were  intended  to  be  covered,  even  though  foreigners,  and 
not  everybody  who  may  have  an  interest.^  Bodies  politic  and 
corporate  may  be  included  under  the  designation  of  "person 
or  persons"  in  the  policy.® 

§   1690.     Description  of  tlie  Property — General  Rule. 

The  policy  should  designate  the  property,  so  that  the  subject 
insured  and  at  risk  may  be  determined.  In  describing  the 
property  intended  to  be  covered  it  should  be  so  clearly  set  forth 
in  the  policy,  that  the  obligation  concerning  the  same  embodied 
in  the  contract  is  certain  of  ascertainment,  either  from  the 
specific  terms  themselves  or  by  relation ;  or  some  means  of  de- 
termining to  what  the  contract  is  to  be  applied,  should  be 
prescribed.  This  rule  does  not,  however,  preclude  resort  to 
extrinsic  evidence  in  such  cases  where  by  usage,  ambiguity,  or 
use  of  technical  words,  or  otherwise,  such  evidence  is  rendered 
admissible.  Care  sihould  also  be  taken  in  describing  the  sub- 
ject of  insurance  to  use  such  words  as  that  neither  party  shall 
have  it  in  his  power  to  render  the  contract  inoperative,  or  to 

employed  to  negotiate  or  effect  such  policy  or  policies  of  assurance." 
Tliis  act  ma  Ices  null  and  void  all  policies  underwritten  contrary  to 
its  "true  intent  and  meaning."  For  cases  construing  the  act  25  Geo. 
Ill,  c.  44,  see  Cox  v.  Parry,  1  Term.  Rep.  464;  Pray  v.  Edie,  1  Term. 
Kep.  .313;  AA'oolff  v.  Hornoastle,  1  Bos.  &  P.  321,  per  Buller,  J.  For 
cases  construing  the  act  28  Geo.  Ill,  c.  56.  see  Woolff  v.  Horncastle,  1 
Bos,  &  P.  316;  Beel  v.  Gilson,  1  Bos.  &  P.  345;  De  Vignier  v.  Swanson, 
1  Bos.  v<k  P.  346,  n.;  Hibbert  v.  Martin,  1  Camp.  538;  Routh  v.  Thomp- 
son. 13  East,  274;  Lueena  v.  Crawford,  1  Taunt,  325;  3  Bos.  &  P.  N. 
R.  209;  Bell  v.  Janson,  1  Maule  &  S.  202;  Diclison  v.  Lodge,  1  Starlv. 
180;  Hagerdorn  v.  Oliverson,  2  Maule  &  S.  479;  Palmer  v.  Marshall, 
8  Bing.  79.  The  construction  of  those  statutes  is  also  considered  In 
1  Arnould  on  Marine  Insurance,  Perlvlns'  ed.  1850,  pp.  165-71,  *164- 
70:  1  Duer  on  Marine  Insurance,  od.  1845,  pp.  11-18,  sees.  10-16;  1 
Marshall  on  Insurance,  ed.  1810.  *306-12  a. 

*  Turner  v.  Burrows,  8  Wend.  (N.  Y.)  144.  per  Walworth.  Ch. 

•  Newtou  V.  Douglass.  7  Har.  &  J.  (Md.)  4.50;  Seamans  v.  Loring, 
1  Mason  (C.  C).  127,  per  Story.  .7. 

«  United  States  v.  Amedy,  11  Wheat.  (U.  S.)  392. 
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enlarge  or  diminisli  its  provisions  according  as  Ms  personal 
interest  may  dictate.  TMs  may  best  be  accomplished  by  reli- 
ance upon  the  adjudicated  cases  in  point,  and  upon  well-ascer- 
tained geneial  principles  applicable  thereto.'^  The  description 
should  sufficiently  designate  the  property.  A  subscription  to 
a  printed  form  of  marine  policy  wherein  the  ship  is  not  named, 
nor  the  specific  subject  of  insurance  set  forth,  nor  any  value  de- 
clared, nor  any  sum  mentioned,  is  not  a  policy  on  which  thQ 
underwri'ter  is  liable,  although  the  diescription  of  the  goods  is 
thereafter  inserted.*  In  cases  of  doubt  as  to  what  property  is 
covered,  the  construction  will  be  against  the  insurer.^  It  is  a 
controlling  presumption  that  polices  of  insurance  have  refer- 
ence to  the  character  and  use  of  the  insured  property,  and  to 
the  incidents  and  usages  of  that  particular  risk,  and  contemplate 
its  use  by  the  owner  in  the  ordinary  manner  and  for  the  pur- 
poses to  whidh  such  use  is  ordinarily  applied,  unless  the  laws 
and  usage  of  the  policy  is  such  as  to  exclude  such  presump- 
tion.-^^ If  a  vessel  or  goods  are  insured,  that  vessel  or  those 
goods  are  covered  which  compare  most  accurately  to  the  de- 
scription.^^ Property  which  would  reasonably  be  included  in 
the  description  is  covered,  and  if  the  insurers  intend  otherwise, 
it  should  be  excluded  by  proper  terms,  or  they  should  insist 
upon  a  representation  as  to  the  character  of  the  property  or 
some  warranty  in  regard  to  it  which  would  prevent  the  policy 
attaching.^ ^  Reference  may  be  had  to  the  bill  of  lading 
to  identify  the  goods  and  determine  the  right  of  the  as- 
sured to  receive  them.^'  And  in  a  fire  policy  the  refer- 
ence to  the  plan  must  be  regarded  as  identifying  the  build- 

*  See  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  x,  p.  233,  c. 
ii,  sec.  7.  p.  46.    See  chapter  herein  on  evidence,  and  c.  ix,  herein. 

»  Langhorne  v.  Cologan.  4  Taunt.  330. 

•  Planters'  Ins.  Co.  v.  Engle,  52  Md.  468;  Franklin  F.  Ins.  Co.  v. 
Updegraff,  43  Pa.  St.  350.    See  c.  viii,  herein. 

"  See  Ilolbi-ook  v.  St.  Paul  F.  &  M.  Ins.  Co.,  24  Minn.  229,  per  the 
court;  Macy  v.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354;  Livingston  v. 
Maryland  Ins.  Co.,  7  Cranch  (U.  S.),  506;  Glendale  Woolen  Co.  v. 
Protection  Ins.  Co.,  21  Conn.  19. 

"  Sea  Ins.  Co.  v.  Fowler,  21  Wend.  (N.  Y.)  600. 

"  Baltimore  Ins.  Co.  v.  Taylor,  3  Har.  &  J.  (Md.)  198.  But  see 
Richardson  v.  Home  Ins.  Co.  (47  N.  Y.  Super.  Ci.).  15  Jones  &  S.  138. 

"  Ballard  v.  Merchants'  Ins.  Co.,  9  La.  (O.  S.)  258. 
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ing.^*  And  in  fact  the  voyage  or  time  of  shipment  not  only 
go  to  the  question  of  attachment  of  the  risk,  bat  also  serve  to 
identify  the  goods  covered,  and  this  is  especially  true  of  insur- 
ances on  goods,  etc.,  by  ship  or  ships.^^  Although  separate 
forms  of  marine  insurance  are  provided  in  this  countiy  for  ship 
and  oargo,^^  the  English  form  of  marine  policy  covering  the 
subject  insured  is  upon  "any  kind  of  goods  and  merchandises, 
and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition, 
artillery,  boat,  and  other  furniture  of  and  in  the  good  ship  and 

vessel  called  the ."     This  is  applicable  to  insurances  on 

both  ship  and  cargo,  but  it  is  written  in  the  body  or  otherwise 
to  cover  the  subject  intended  to  be  insured,  to  which  alone  it 
then  becomes  applicable,  for  the  written  words  control  the 
printed  ones  so  far  as  they  are  a  part  of  the  poHcy.*'' 

§  1691.  Extent  of  Interest  Need  not  be  Specifically 
Described. — It  is  not  necessary,  as  a  general  rule,  that 
the  extent  of  the  insured's  interest  be  specifically  set  forth  in 
the  policy.  One  who  holds  an  undivided  interest  need  not 
specifically  describe  his  share  or  proportion  of  interest  in  the 
policy,  but  may  efi'ect  insurance  thereon  in  general  terms.  If 
it  appears  that  the  description  was  intended  to  cover  and  apply 
exclusively  to  tbe  individual  interest  of  the  assured,  he  will 
recover  for  such  interest  as  he  has.^^     Such  exceptions  as  exist 

"  Fair  V.  Manhattan  Ins,  Co.,  112  Mass.  S20. 

"  Crowley  v.  Cohen.  3  Barn.  &  Adol.  478;  Lorbe  v.  Merchants'  Ins. 
Co.,  6  La.  185.  See  Murray  v.  Columbian  Ins.  Co.,  11  Johns.  (N.  Y.) 
302. 

"•  It  Is  the  practice  in  this  coutry  to  insure  ship  and  freight  undor 
the  same  policy. 

"  1  Arnould  on  Marine  Insurance,  Perldns'  ed.  IS.^O,  28,  et  seq.;  1 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  237-39;  citing 
Robertson  v.  French,  4  East,  141,  per  Lord  Ellenborough;  Robinson  v. 
Tobin,  1  Stark.  333;  Houghton  v.  Ewbank,  4  Camp.  89;  Dudgeon  v. 
Pembroke,  2  App.  Cas.  284,  293.  One  form  used  in  San  Francisco 
being  "upon  his  or  their  interest  as in  the  body,  machinery,  tac- 
kle, apparel,  and  other  furniture  of  the  good  called  the  ," 

cargo  being  "upon valued  at (if  no  overvaluation  be  written 

herein,  then  the  property  is  hereby  valued  at  invoice  cost  on  board), 
laden  or  to  be  laden  under  deck  on  board  the  good ." 

"  See  Emerigon  on  Insurance,  iMerodith's  ed.  ISnO,  c.  xi.  sec.  4.  p. 
262,  et  seq.;  c.  x,  sec.  1,  p.  233;    Palmer    v.  Pratt,  2   Blng.  192,  per 
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to  the  above  rule  will  be  noted  under  the  sections  of  tliis  and 
the  following  chapter,  wherein  the  several  interests  are  speei- 
fied,  and  also  under  the  chapter  on  "concealment"  herein. 

§  1692.  Same  Subject — Carriers — Shipowner — Con- 
sigrnee — Undivided  Interest — Assignee. — The  general  rule 
above  stated  is  applied  to  a  carrier's  interest  as  such  in  goods/ ^ 
and  to  a  general  policy  on  the  owner's  interest  in  the  ship  with- 
out the  insured  specifying  in  the  policy  its  character  or  ex- 
tent ;^°  likewise  to  a  consignee's  interest  where  he  is  entitled  to 
insure  by  reason  of  a  lien  for  advances  and  the  like.^^  So  also 
has  the  rule  been  held  to  apply  where  insurance  was  effected  by 
the  plaintiffs,  who  were  owners  of  only  one-third  of  the  cargo^ 
in  their  own  name  "as  well  as  in  the  name  or  names,"  etc. ;  it 
being  declared  that  if  it  appeared  that  if  the  insured  had  an  in- 
terest in  the  cargo,  it  was  sufficient,  and  it  was  not  material 
whether  it  was  a  distinct  or  undivided  share.^^  And  an  assingec 
for  a  valuable  consideration  of  property,  it  being  in  his  posses- 
sion, and  subject  to  his  control,  need  not  specifically  set  forth 
his  interest,  but  may  in  general  terms.^^  So  where  insurance 
was  effected  for  the  "owners  of  the  brig,"  it  was  held  that  such 
words  were  merely  descriptive  of  the  persons  intended  to  be 
iuFured;  that  the  policy  was  effected  for  the  benefit  of  "whom 
it  might  concern,"  and  that  extrinsic  evidence  was  admissible 
to  show  who  were  intended  and  what  their  interests  were.^* 

§   1693.     Same    Subject — Joint    Owners — Partners. — 

Where  a  policy  was  on  goods  owned  jointly  by  N.  and  G.,  and 
the  policy  was  afterward  indorsed,  by  request  of  insured,  "loss. 

Park,  J.;  Carruthers  v.  Shedden,  6  Taunt.  114;  Crowley  v.  Cohen,  3 
Barn.  &  Adol.  478,  per  Lord  Tenterden;  Glover  v.  Black,  1  W.  Black. 
423;  Cal.  Civ.  Code,  sees.  2591,  2592. 

"  Crowley  v.  Cohen,  3  Barn.  &  Adol.  478. 

^  Kenney  v.  Clarkson,  1  Johns.  (N.  Y.)  385;  Irving  v.  Richardson,  2 
Barn.  &  Adol.  293;  1  Moody  &  R.  153. 

"  Carruthers  v.  Shedden,  6  Taunt.  14.  Contra,  Tappan  v.  Atkinson, 
2  Mass.  365. 

"  Lawrence  v.  Van  Horn.  1  Caines  (N.  Y.),  276. 

**  Paradise  v.  Sun  Mut.  Ins.  Co.,  6  La.  Ann.  596. 

"  Foster  v.  IJinited  States  Ins.  Co.,  11  Pick.  (Mass.)  85;  Catlett  v. 
Pacific  Ins.  Co.,  1  Wend,  (N.  Y.)  561;  affirmed,  4  Wend.  (N.  Y.)  75;  1 
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if  any,  payable  to  G.,  as  liis  interest  may  aiDpear,"  it  was  held 
that  the  intent  was  to  insure  the  joint  property  of  the  parties, 
and  should  be  so  oonstrued.^^  So  it  is  held  that  if  an  actino: 
partner  effects  insurance  on  his  own  account  by  his  individual 
name  and  of  "whomsoever  else  it  may  ooncern,"  it  is  an  insur- 
ance on  joint  account  if  it  is  shown  that  such  was  the  intention 
of  the  insured,  and  if  the  moiety  of  the  other  partner  was  ac- 
quitted and  that  of  the  named  partner  condemned,  the  recovery 
must  be  of  a  moiety  of  a  sum  insured."^  So  goods  owned 
jointly  but  insured  in  the  name  of  one  covers  the  interest  of 
both,  it  appearing  that  the  agent  informed  the  assured  that  it 
would  make  no  difference  whether  the  insurance  were  effected 
in  the  name  of  one  or  both.^'^  One  of  several  part  owners  may 
insure  freight  generally  without  specifying  what  share  he  has 
in  the  ship.^^  A  case  in  the  United  Statessupreme  court  decides 
that  a  policy  in  the  name  of  one  partner  without  the  general 
clause  "as  well  for  the  persons  named  in  the  policy  as  for  the 
benefit  of  all  concerned,"  does  not  cover  the  interest  of  copart- 
ners not  named.^^  In  a  New  York  case,  under  a  policy  to  one 
to  cover  the  interest  of  himself  and  another,  it  was  held  that  the 
interest  of  a  third  person  was  not  covered  by  the  policy,  al- 
though its  terms  might  seem  to  include  him.^^  Where  one  of 
two  equal  owners  effects  a  policy  in  his  own  name,  the  other's 
interest  is  not  covered,  nor  is  the  insured  liable  to  the  other 

Paine  (C.  C),  615;  Finney  v,  Warren  Ins.  Co.,  1  Met.  (Mass.)  16.  See 
Eoutli  V.  Thompson,  11  East,  428;  De  Bolte  v.  Pennsylvania  Ins,  Co., 
4  Whart.  (Pa.)  68. 

«  Pitney  v.  Glen's  Falls  Ins.  Co.,  61  Barb.  (N.  Y.)  335.  See  Solmes 
V.  Rutgers  F.  Ins.  Co.,  42  N.  Y.  (3  Keyes)  416. 

='°  LaMi-ence  v.  Sebor,  2  Caiiies  (N.  Y.),  203.  See  Deerlug's  Annot. 
Civ.  Code  Cal.,  sec.  2590;  Bailey  v.  Hope  Ins.  Co..  56  Me.  474;  Emeri- 
gon  on  Insurance,  Meredith's  ed.  1850,  c.  x,  sec.  1,  p.  240. 

"  Manhattan  Ins.  Co.  v.  Webster,  59  Pa.  St.  227. 

**  Rising  V.  Burnett,  reported  in  2  Marshall  on  Insurance,  ed.  1810, 
♦730. 

"  Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch  (U.  S.),  419,  per  Marshall, 
C.  J.;  Kemble  v.  Rhinelander,  3  Johns.  Cas.  (N.  Y.)  130.  See  Pearsoa 
V.  Lord,  6  Mass.  81. 

~  Pacific  Ins.  Co.  v.  Catlett.  4  Wend.  (N.  Y.)  75;  affirming  1  Wend. 
(N.  Y.)  561.  See  Id.,  1  Payne  (C.  C),  615.  See  opinions  of  Walworth, 
Ch.,  and  Thompson,  J. 
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joint  owner  for  any  portion  of  tlie  insurance  money.^^     If  the 
evidence  does  not  show  an  intention  to  cover  the  interest  of  any- 
other  person,  the  recovery  will  be  limited  to  that  of  insured's 
own  interest.^^     So  if  one  effects  a  policy  in  his  own  name  on 
specie,  -and  after  the  payment  of  the  loss  discovers  that  only 
a  portion  of  the  property  was  his,  and  returns  the  balance  to 
the  insurers,  another  cannot  recover  on  the  ground  that  his 
interest  was   intended  to  be    covered.^^     And  where    parties 
are  joint  owners  of  a  stock  of  goods,  and  one  of  the  copart- 
ners insures  the  whole  in  his  own  name,  it  will  cover  only  his 
individual  interest  where  there  is  no  evidence  of  an  intent  to 
insure  for  the  firm's  benefit.^*     Mr.  Parsons  says:  "Whether 
the  partner  insured,  in  an  action  for  the  whole  loss,  lavemng  in 
his  declaration  an  entire  interest,  can  upon  proof  of  the  firm 
O'^vnership  recover  anything,  and  if  anything  whether  his  pro 
rata  share  only  or  the  whole,  has  been  variously  decided,"  al- 
though he  notes  that  the  decision  in  the  United  States  supreme 
court  ^^  "is  entitled  to  the  highest  respect."  ^^     Mr.  Phillips 
says  the  rule  governs  which  is  established  by  this  decision.^'^ 
So  also  does  Mr.  Duer,  who  considers  at  length  the  cases  bear- 
ing upon  the  question.^^     It  would  seem  that  the  following 
rule    might    be    deduced    from    the    cases:     If    the    policy 
is  made  in  the  name  of  one  person  or  an  individual  part- 
ner without  general  words  or  the  words  "for  whom  it  may 
concern,"  or  "as  the  property  may  appear,"  or  it  contains  no 
words  importing  an  interest  in  any  other  than  the  person 
named,  the  insurance  is  confined  to  the  sole    benefit    of  the 
nominal  insured,  and  in  case  of  a  partner  it  makes  no  differ- 

"  Garrell  v.  Hanna.  5  Har.  &  J.  (Md.)  412. 

«  Murray  v.  Columbian  Ins.  Co.,  11  Johns.  (N.  Y.)  302.  See  Holmes 
V.  Marine  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  329. 

"  Baudrey  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  391. 

"  Peoria  F.  &  M.  Ins.  Co.  v.  Hall,  12  Mich.  202. 

»  Graves  v.  Boston  M.  Ins.  Co.,  2  Cranch.  (U.  S.),  419,  per  Mar- 
shall, C.  J. 

«'  Parsons  on  Partnership,  4th  ed.,  31S,  sec.  239. 

"  1  Phillips  on  Insurance,  3d  ed..  219,  sec.  391.  But  see  2  Phillips 
on  Insurance,  G14.  sec.  2021. 

«»  2  Duer  on  Marine  Insurance,  ed.  1S46,  pp.  25-27,  sec.  22,  pp.  74- 
83. 
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ence  in  this  respect  that  the  insurance  is  on  the  firm  prop- 
ertj.^^  An  insurance  "as  the  property  may  appear"  covers  the 
interest  the  assured  has.^^ 

§  1694.  Same  Subject — Trustee — Tenant  by  Curtesy — 
Administrator — Executor — Agent — Charterer. — A  trustee 
need  not  describe  his  interest  where  he  has  the  title,  posses- 
sion, control,  and  management  of  the  property,  but  may  in- 
sure in  his  own  name.*^  So  a  husband  who  is  tenant  by  cur- 
tesy may  insure  his  interest  in  his  wife's  estate  without  a  spe- 
cific description,  although  this  might  rest  upon  the  principle 
of  trusteeship. ^2  ^j^^  ^^^^  ^^^  holds  as  administrator  may 
insure  without  stating  the  capacity  in  which  he  holds,^^  al- 
though it  was  held  in  an  English  case  that  an  executor  could 
not  recover  on  a  policy  where  the  testator's  name  was  not  in- 
serted therein.^*  If  one  insures  himself  as  'agent  generally, 
evidence  is  admissible  to  show  whose  interest  was  intended  to 
be  covered.^'^  But  an  agent  need  not  describe  himself  as 
agent,*^  although  a  policy  effected  by  one  as  agent  for  a  par- 
ticular person  covers  only  the  interest  of  that  person.^^  A 
charterer  who  is  also  a  part  o^vner  need  not  describe  the  char- 
acter of  his  interest,  but  may  insure  generally.*® 

§   1695.      Same  Subject — Mortg-agror  and  Mortg-ag-ee — 
Reinsurer. — A  mortgagee  may  insure  as  general  owner  without 

"  Burgher  v.  Columbian  Ins,  Co.,  17  Barb.  (N.  Y.)  274;  Dumas  v. 
Jones,  4  Mass.  647;  Turner  v.  Burrows,  8  Wend.  (N.  Y.)  144;  5  Wend. 
(N.  Y.)  541;  Bell  v.  Ansley,  16  East,  141;  Cohen  v.  Hannam,  5  Taunt. 
101.  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  v,  sec.  1,  p.  107, 
says:  "If  the  person  effecting  the  insurance  does  not  introduce  the 
expression  'for  account'  he  is  presumed  to  act  for  himself  as  owner." 

**  Graves  v.  Boston  M.  Ins.  Co..  2  Cranch  (U.  S.).  419. 

*"■  Stetson  V.  Massachusetts  F.  &  M.  Ins,  Co.,  4  Mass.  330.  See  Hlb- 
bert  V.  Martin,  1  Camp.  538. 

"  Franlvlin  F.  Ins.  Co.  v,  Drake,  2  B.  Mon.  (Ky.)  51;  Clarke  v.  Fire- 
men's Ins.  Co.,  18  La.  431. 

*"  Finney  v.  Warren  Ins.  Co.,  1  Met.  (Mass.)  16. 

"  Cox  V.  Parry,  1  Term  Rep.  464. 

*"  Davis  V.  Boardman,  12  Mass.  80. 

**  De  Vignier  v.  Swainson,  1  Bos.  &  P.  346.  n. 

"  Russell  V.  New  England  M.  Ins.  Co.,  4  Mass.  32;  Holmes  v.  United 
States.  2  Johns.  Cas.  (N.  Y.)  320. 

*  Oliver  v.  Greene,  3  Mass.  133. 
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specifying  tlie  nature  of  his  interest  or  disclosing  tlie  same  to 
the  insurers  in  the  absence  of  a  specific  inquiry,  although  he 
may  insure  as  mortgagee.^^  And  where  a  part  owner  mort- 
gaged the  ship  to  the  extent  of  his  interest  therein,  and  the 
mortgagee  insured  to  the  full  'amount  of  the  mortgage,  and 
subsequently  the  mortgagee,  at  request  of  the  mortgagor,  ef- 
fected several  additional  insurances  upon  the  ship  generally, 
without  specifying  any  particular  share  or  interest,  it  was  held, 
in  an  action  against  the  mortgagee  by  a  part  owner  to  recover 
his  proportionate  share  of  the  insurance,  that  if  the  jury  should 
determine  that  the  mortgagee  knew  at  the  time  of  effecting 
the  insurance  that  the  interests  of  persons  other  than  the  mort- 
gagor were  intended  to  be  covered,  the  action  could  be  sus- 
tained, the  mortgagor  having  become  bankrupt.^®  A  mort- 
gagor or  mortgagee  of  a  ship  may  insure  under  a  general  de- 
scription,^^ although  it  was  formerly  held  otherwise  ;^^  and 
although  his  interest  is  generally  so  expressed,  the  rule  is  that 
a  reinsurer  need  not  specify  his  interest  in  the  policy.^^ 

§  1696.  Goods  Shipped  by  Carriers — Owner's  Inter- 
est Covered. — Where  a  steamship  company  effected  an  open 
policy  on  goods  to  be  shipped  on  its  steamers,  and  which  it 
might  agree  to  insure  prior  to  the  sailing  of  the  vessel,  losses 
payable  to  it  or  order,  and  it  appears  from  the  policy,  bill  of 
lading,  and  evidence  that  other  owners'  goods  had  been  covered 
by  like  insurances,  and  Josses  under  the  same  had  been  paid 
without  question,  and  that  it  was  evidently  intended  to  pro- 

<»  Titus  V.  Glen's  Falls  Ins.  Co.,  81  N.  Y.  410;  Russell  y.  Universal 
Ins.  Co.,  4  Dall.  (U.  S.)  421;  1  Wash.  (C.  C.)  409;  Buck  v.  Phcenix  Ins. 
Co.,  70  Me.  580;  Irving  v.  Richardson,  2  Barn.  &  Adol.  193;  1  Moody 
&  R.  153;  Norwich  F.  Ins.  Co.  v.  Booner.  52  111.  442,  per  Walker,  ,T. 

"  Brink  v.  Douglass,  4  Mylne  &  C.  320. 

"  Higginson  v.  Dall,  13  Mass.  101;  Ivivermore  v.  Newburyport  Ins. 
Co.,  3  Mass.  264;  Kenney  v.  Clarkson,  1  Johns.  (N.  Y.)  385;  Russell  v. 
Union  Ins.  Co.,  4  Dall.  (V.  S.)  421;  1  Wash.  (C.  C.)  409;  Locke  v.  North 
American  Ins.  Co.,  13  Mass.  61. 

"  Merry  v.  Prince.  2  Mass.  176;  Emerigon  on  Insurance,  Meredith's 
ed.  1850,  c.  X,  see.  2.  p.  243. 

"  New  York  Bowery  F.  Ins.  Co.  r.  New  York  F.  Ins.  Co.,  17  Wend. 
(N.  Y.)  'i::9.  See  Mackenzie  v.  Whitworth,  1  Exch.  Div.  36;  L.  R.  IS 
Exch.  142. 
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tect  tlie  general  owiiei-sliip  of  tlie  plaintiff  and  not  merely  the 
steamship  company's  interest  as  carriers,  the  owner's  interest 
will  be  protected.^'* 

§  1697.  Specific  Description,  How  far  Exclusive — 
Tlie  Terms  "Including-"  and  "Consisting  of." — If  the  prop- 
erty intended  to  be  insured  is  specifically  described,  the  kind 
and  character  of  goods  being  designated,  such  description  oper- 
ates to  exclude  goods  not  within  the  description;  or  if  there  be 
a  general  description,  and  the  policy  or  the  application,  which 
is  made  a  part  thereof  by  express  reference  or  otherwise,  con- 
tains other  clauses  or  terms  showing  clearly  that  it  was  intend- 
ed to  limit  the  general  words  used  to  a  particular  class  or  kind 
of  property,  the  policy  will  be  so  construed ;  or  in  other  words, 
although  the  courts  are  inclined  in  cases  of  doubt  toward  a 
liberal  construction  in  favor  of  the  assured,  yet  they  will  not  go 
beyond  what  is  manifestly  and  clearly  the  intent  of  the  parties 
as  evidenced  by  the  language  chosen  to  describe  the  property 
insured.  A  distinction  has  been  frequently  made  between  the 
words  "including"  and  "consisting  of"  following  a  general  de- 
scription, the  former  being  held  not  a  word  of  limitation,  but 
otherwise  as  to  the  latter;  especially  so  when  other  words  of 
the  contract  clearly  wan-ant  such  a  construction.  In  case, 
therefore,  the  goods  are  specifically  described,  care  should  be 
taken  that  the  description  be  accurate,  and  include  the  articles 
intended  to  be  covered.  These  general  principles  are  alike  ap- 
plicable to  marine  and  fire  risks,  and  their  application  will  be 
noted  in  the  cases  cited  under  this  section.  In  this  connection 
we  will  also  consider  many  of  the  articles  mentioned  in  what 
is  known  as  "memorandum  articles,"  and  which,  being  of  a 
more  or  less  perishable  nature,  are  made  the  subject  of  special 
stipulations  governing  the  liability  of  the  insurers  therein."^ 
If  the  goods  insured  are  specifically  described  in  marine  poli- 
cies, and  are  not  loaded  on  board  ship,  they  are  not  protected, 
nor  does  it  avail  the  assured  that  goods  of  equal  value  are 

"  Insurance  Co.  v.  Forcheimer.  80  Ala.  .'i41 :  5  So.  Rep.  870. 
"  The  effect  of  the  memorandnm  clause  and  stipulations  therein 
will  be  considered  under  another  section. 
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shipped.  Til  lis  Emerigon  says:  "If  in  tlie  policy  the  subject 
has  been  specified  on  which  insurance  was  intended,  and  it  has 
not  been  placed  on  board,  the  insurance  would  be  null,  though 
the  person  should  have  for  his  account  other  goods  on  board 
the  ship."  56 

§  1698.  "When  Specific  Desig-nation  of  Interest  or 
Property  is  Required. — The  general  rule  is  that  the  pol- 
icy must  specify  the  subject  matter,  whether  it  be  goods,  ship, 
freight,  or  whatever  its  character,  and  although  this  rule  has 
been  applied,  to  marine  risks,^'''  it  is  equally  applicable  to  prop- 
erty covered  by  other  risks.  By  long  and  well-ascertained  us- 
age, especially  in  marine  policies,  certain  descriptive  words 
have  come  to  have  an  ascertained  and  certain  meaning,  so  that 
general  terms  will  frequently  include  what  might  not  other- 
wise be  covered.  There  are,  however,  certain  interests  and 
property  which  are  not  covered  by  general  words,  but  which 
must  be  specifically  designated  in  the  policy;  such  as  those 
special  interests  which,  owing  to  their  peculiar  nature,  are  in 
reality  the  subject  matter  of  the  contract,  and  which  may  ma- 
t?erially  affect,  alter,  or  increase  the  risk.^^  These  different  in- 
terests or  properties  will,  however,  be  notod  under  the  fol- 
lowing chapter,  which  are  so  far  as  possible,  reference  being 
had  to  the  character  and  kinds  of  interest,  arranged  alpha- 
betically.^^ 

"  EiTierigon  on  Insurance,  Meredith's  ed.  1850,  c.  x,  sec.  1,  p.  234; 
1  Marshall  on  Insurance,  ed.  1810,  *316. 

"  1  Marshall  on  Insurance,  ed.  1810,  316;  1  Arnould  on  Marine  In- 
surance, Perkins'  ed.  1850,  28,  sec.  22;  1  Ainould  on  Marine  Insur- 
ance, Maclaclilan's  ed.  1887,  237. 

"  See  Mackenzie  v.  Whitworth,  1  Ex.  Div.  36,  per  Blackburn,  .T.; 
Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  x,  sec.  2,  p.  242. 

"  Particular  Words  and  Phrases. — A  policy  on  American,  English,  and 
West  Indian  goods  will  not  cover  goods  belonging  to  any  of  the  specified 
classes:  Hutchins  v.  People's  Mut.  F.  Ins.  Co., 7  La.  Ann.  244.  A  policy 
upon  a  two-story  brick  huildinq  and  ''additions  thereto"  will  include  a 
building,  part  of  which  was  occupied  by  the  servants  of  the  assured, 
and  one  room  of  which  w^as  used  as  a  laundry,  though  this  building  was 
not  annexed  to  the  main  building,  it  appearing  that  there  were  no  other 
buildings  in  the  assured's  yard  which  could  be  claimed  to  be  an  addition, 
and  not  built  in  the  main  building  originally  as  a  part  thereof:  Phtx'nix 
Ins.  Co.  V.  Martin,  16  S.  Eep.  417;  24  Ins.  L.  J.  319.     Whether  "bundles 
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of  rods^'  are  "bar  iron"  within  a  stipulation  against  partial  loss  on 
certain  enumerated  articles,  "unless  the  same  shall  amount  to  twenty 
per  cent  on  the  whole  aggregate  value,"  is  not  a  question  for  the  court, 
but  one  for  the  jury:  Evans  v.  Commercial  etc.  Ins.  Co.,  6  R.  I.  47. 
Cattle  includes  hogs:  Decatur  Bank  v.  St.  Louis  Bank,  21  Wall.  (,U.  S.) 
294.  An  insurance  upon  the  "contents^'  in  a  granary,  or  on  "stocks  '* 
on  the  farm  does  not  cover  grain  stored  in  buildings  other  than  the 
granary:  Benton  v.  Farmers'  M.  F.  Ins.  Co.,  60  N.  W.  Rep.  691;  24  Ins. 
L.  J.  34 ;  26  L.  R.  Annot.  237 ;  39  Cent.  L.  J.  502.  Nor  does  an  insurance 
upon  a  frame  building  and  its  ''contents^'  cover  property  which  is  re- 
moved from  such  building  to  a  new  building:  Benton  v.  Farmers'  M.  F. 
Ins.  Co.,  60  N.  W.  Rep.  691;  24  Ins.  L.  J.  24;  26  L.  R.  Annot.  237. 
Corn,  in  the  memorandum,  includes  malt  (Moody  v.  Surridge,  2  Esp. 
333),  peas,  and  generally  every  sort  of  grain  (Mason  v.  Skurry,  reported 
1  Marshall  on  Insurance,  ed.  1810,  *226),  but  does  not  include  rice :  Scott 
V.  Bourdillon,  2  Bos.  &  P.  N.  R.  213.  Counters,  shelves,  and  drawers  are  cov- 
ered by  a  policy  on  the  building,  if  so  connected  therewith  that  they 
cannot  be  taken  away  without  injury  to  the  building:  Capital  City 
Ins.  Co.  V.  Caldwell,  95  Ala.  77;  10  S.  Rep.  355.  A  policy  on  stock 
in  trade,  consisting  of  corn,  seed,  hay,  show  fixtures,  and  utensils  in 
business,  does  not  include  hops  and  matting,  even  though  the  same 
usually  constitute  a  part  of  the  stock  of  that  particular  trade  :  Joel  v 
Harvey,  5  W.  R.  488.  Cotton  in  bales  may  by  usage  mean  pressed 
bales :  Taylor  v.  Briggs,  2  Car.  &  P.  525.  A  fire  policy  on  the  es~ 
tate  of  0.  covers  property  left  by  0.  to  trustees  for  the  benefit  of  creditors : 
Weed  V.  Hamburg-Bremen  Fire  Ins.  Co.,  133  N.  Y.  394;  31  N.  E.  Rep. 
231 ;  45  N.  Y.  St.  Rep.  105 ;  21  Ins.  L.  J.  577 ;  Weed  v.  Fire  Assn.  o 
Phila.,  69Hun  (N.  Y.),  621:  42  N.  Y.  St.  Rep.  477;  17  N.  Y.  Supp.  206. 
Family  groceries,  etc.,  does  not  ordinarily  include  fireworks:  Georgia  Home 
Ins.  Co.  v.  Jacobs,  56  Tex.  366.  A  haypress  used  upon  a  farm  is  within 
the  meaning  of  the  term  "farming  utensils  "  as  used  in  a  fire  policy,  but 
where  the  policy  is  upon  "reapers,  mowers,  harvesters,  and  other  farm- 
ing utensils,  w^agons,  buggies,  and  harness  in  buildings  on  said  premises," 
it  is  held  that  a  haypress  in  a  stockyard  at  a  distance  from  a  building  i 
not  covered  by  the  descrij)tion :  Phoenix  Ins.  Co.  v.  Stewart,  53  111. 
App.  273.  A  privilege  of  keepi ng^r^crac^ers  does  not  include  fireiuorks: 
Steinbach  v.  Insurance  Co.,  13  Wall.  183.  A  policy  upon  aXlfixture?  and 
gas  meters  placed,  or  to  be  placed,  in  buildings,  etc.,  of  subscribe!  s,  does 
not  limit  the  insurance  to  the  property  placed  when  the  policy  was  issued, 
but  covers  all  such  fixtures  and  meters  to  the  amount  of  the  insurance 
whether  placed  before  or  after  the  date  of  the  policy :  The  New  York  Gas 
Light  Co.  V.  The  Mechanics'  Fire  Ins.  Co.,  2  Hall  (N.  Y.),  108.  Fixtures 
in  a  shoe  factory  are  not  covered  by  the  term  store  fixtures :  Thurston  v. 
Union  Ins.  Co.,  17  Fed.  Kep.  127.  Under  a  policy  containing  an  exception 
of  "store  furniture  and  fixtures,"  shelving  in  the  store  and  an  office 
inclosed  with  railings  in  one  corner  are  store  fixtures  within  the  ex- 
ception: Connecticut  Fire  Ins.  Co.  v.  Allen,  80  Ala.  571.  So  evi- 
dence is  admissible  that  store  fixtures  cover  by  usage  all  furniture  and 
other  articles  in  a  shop  necessary  or  convenient  for  use  in  the  course  of 
trade:  Whitmarsh  v.  Conway  Fire  Ins.  Co.,  16  Gray  (82  Mass.)  359., 
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Fixtures  do  not  incliKie  furniture  and  movables  :  Holmes  v.  Charlestown 
Mat.  Ins.  Co.,  10  Met.  (Mass.)  211.  Dried  fish  does  not  include  pickled 
fish:  Baker  v.  Ludlow,  2  Johns.  Oas.  (N.  Y.)  289.  Fruit  in  the  memo- 
randum covers  dried'prunes:  De  Pau  v.  Jones,  1  Brev.  437.  Furs  maybe 
shown  to  be  not  perishable  in  their  nature,  and  evidence  is  also  admissi- 
ble to  show  that  the  term  fur  includes  skins  chiefly  valuable  for  their  fur : 
Astorv.  Union  Ins.  Co.,  7  Car.  202  (see  hides  and  skins).  Giant  powder 
is  held  to  be  excluded  by  a  stipulation  excluding  nitro-glycerine,  on  tlie 
ground  that  the  latter  is  the  basis  of  the  former,  a  decision  which  should 
at  least  be  the  subject  of  adverse  criticism :  Sperry  v.  Springfield  Fire  & 
M.  Ins.  Co.,  26  Fed.  Rep.  234;  15  Ins.  L.  J.  270.  Grain  in  stack  covers 
flax  in  stack  raised  solely  for  seed :  Hewitt  v.  Watertown  Fire  Ins.  Co., 
55  Iowa,  623;  39  Am.  Rep.  174.  In  another  case,  the  policy  was  in  stock 
in  trade,  consisting  o/ grain,  guano,  and  salt.  At  the  time  the  insurance 
was  effected,  the  assured  had  fertilizers  on  hand,  but  no  guano,  and  it 
was  held  that  the  word  guano  embraced  fertilizers:  Planters'  Mut.  Ins. 
Co.  V.  Eagle,  52  Md.  468,  one  judge  dissenting.  Whether  groceries  in- 
cludes alcohol  and  spirituous  liquors  is  a  question  of  fact  for  the  jury, 
where  there  is  evidence  that  they  formed  a  part  of  the  stock  insured, 
and  that  the  insurer  knew  of  such  fact :  Niagara  etc.  Ins.  Co.  v.  De 
Graff,  12  Mich.  124.  An  exclusion  of  gunpowder  is  not  an  exclusion  of 
fireworks:  Tischler  v.  California  Farmers'  Mut.  F.  Ins.  Co.,  66  Cal. 
178.  A  policy  on  a  stock  of  hair,  wrought,  raw,  and  in  process,  does  not 
cover  other  goods,  even  though  they  are  such  as  is  usually  kept  in 
stores  of  the  class  insured:  Medina  v.  Builders'  Ins.  Co.,  120  Mass. 
225.  The  term  hazardous  goods  does  not  embrace  extrahazardous  or 
iprcially  hazardous  goods:  Pindar  v.  Continental  Ins.  Co.,  38  N.  Y. 
364;  97  Am.  Dec.  795.  Hides  and  skins  covers  deerskins:  Bakewell  v. 
United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  246  (.see  furs.)  An  insurance 
upon  goods  held  "  in  trust"  covers  goods  held  by  an  agent  employed  to 
manage  a  store  and  who  carries  on  business  in  his  own  name,  but  who  is 
obliged  to  account  to  his  principal  for  the  profits,  whenever  called  upon 
so  to  do  by  the  principal,  and  who  is  obliged  to  turn  over  to  the  latter  at 
the  end  of  his  employment  all  property  in  his  possession:  Roberts  v. 
Fireman's  Ins.  Co.,  165  Pa.  St.  55;  30  Atl.  Rep.  450;  44  Am.  St.  Rep. 
642.  See,  as  to  "in  trust,"  Hough  v.  People's  Ins.  Co.,  36  Md.  398. 
Iron  covers  steel:  Hart  v.  Standard  M.  Ins.  Co..  22  Q.  B.  D.  499.  A 
policy  on  jewelry  and  clothing,  being  stock  in  trade,  does  not  include  musi- 
cal or  surgical  instruments,  guns,  pistols,  etc.,  since  the  words  "stock  in 
trade"  are  limited  by  the  antecedent  words,  "jewelry  and  clothing  "  : 
Rafael  v.  Nashville  M.  &  F.  Ins.  Co.,  7  La.  Ann.  244.  Linen  does  not 
cover  linen  drapery  when  from  the  context  household  linen  or  apparel  is 
meant:  Watehorn  v.  Langford,  3  Camp.  422.  Machinery  which  is  con- 
structed for  and  used  in  a  flourmill  is  held  to  be  real  property  within  the 
meaning  of  a  statute:  Havens  v.  Germania  F.  Ins.  Co.,  27  S.  W.  Rep. 
718;  26  L.  R.  Annot.  107.  The  term  "  perishable  articles"  does  not  include 
pickled  fish  (Baker  v.  Ludlow,  2  Johns.  Cas.  (>.'.  Y.)  289) ;  and  it  may  be 
shown  not  to  include  deerskins  (Bakewell  v.  United  Ins.  Co.,  2  John?, 
Cas.  (N.  Y.)  246) ;  nor  flour  (Nelson  v.  Louisiana  Ins.  Co.,  17  Mart.  '.La.) 
289);  nor  furs  (Astor  v.  Union  Ins.  Co.,  7  Cow.  (N.  Y.)  202.)     Piece 
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goods  does  not  cover  hats:  Hunter  v.  Prinsep,  10  East,  378;  1  Marshall 
on  Insurance,  ed.  1810,  *316.  Plate  does  not  include  silver  forks, 
tea  or  tablespoons,  under  a  clause  excluding  plate,  etc.,  unless  par- 
ticularly specified :  iianover  F.  Ins.  Co.  v.  Mannasson,  29  Mich.  316. 
Neither  premises,  nor  premises  and  building,  apply  to  personalty:  Carr 
V.  Roger  Williams'  Ins.  Co.,  60  N.  H.  513;  Morely  v.  Vermont  Mut. 
F.  Ins.  Co.,  55  Vt.  142.  A  policy  of  insurance  upon  goods,  locating 
the  premises  and  describing  the  property  as  "  being  situated  on  or 
confined  to  premises  actually  occupied  by  the  assured,"  .and  the  appli- 
cation being  for  insurance  upon  the  goods  "  while  on  the  premises  onJy,^' 
will  not  cover  a  loss  upon  such  goods  while  on  premises  twentv  miles 
distant:  Lakings  v.  Fhenix  Ins.  Co.  (Iowa,  1895),  62  N.  W.  Rep.  783; 
24  Ins.  L.  J.  545;  28  L.  R.  Annot.  70;  and  see  note  to  26  L.  R.  Annot. 
237.  Private  stock  "  contained  in"  a  certain  building  may,  under  a  policy 
to  stockholders,  be  shown  to  mean  capital  stock:  Warren  v.  Davenport 
F.  Ins.  Co.,  31  Iowa,  464.  Refined  oil  does  not  include  lard  oil:  Wei- 
singer  V.  Harmony  Ins.  Co.,  56  Pa.  St.  442.  If  an  accident  policy  pro- 
vides that  it  does  r.ot  cover  accidents  on  a  "railroad  bridge,  trestle,  or 
roadbed,"  the  word  "roadbed"  will  not  include  a  space  of  ten  feet  between 
railroad  tracks:  Meadows  v.  Pacific  M.  L.  Ins.  Co.  (Mo.,  1895),  31  S.  W. 
Rep.  578;  24  Ins.  L.  J.  721.  Nor  does  it  include  the  ends  of  ties  of  such 
unusual  lengths  that  a  person  standing  or  sitting  thereon  would  be  be- 
yond the  reach  of  passing  trains:  Standard  Life  &  Accident  Assn.  v. 
Langs  Ion,  60  Ark.  381 ;  30  S.  W.  Rep.  427.  The  word  "roadbed,"  as  used 
in  an  accident  policy,  does  not  mean  the  entire  space  included  in  the 
company's  right  ot  way,  but  only  refers  to  that  part  of  the  right  of  way 
which  is  occupied  by  the  ties  and  rails:  Meadows  v.  Pacific  M.  L.  Ins. 
Co.  (Mo.  1895),  31  S.  W.  Rep.  578;  24  Ins.  L.  J.  721.  Roots  in  the  memo- 
randum covers  pink-root,  and  usage  is  admissible  to  show  the  mean- 
ing of  the  word  roots:  Klett  v.  Delaware  Ins.  Co.,  23  Pa.  St.  262. 
It  may  also  be  shown  that  the  term  is  confined  in  such  case  to  perish- 
able articles,  and,  tiierefore,  does  not  cover  sarsaparilla:  Coit  v.  Com- 
mercial Ins.  Co.,  7  Johns.  (N.  Y.)  385.  Under  an  insurance  on  their 
slock  of  vatches,  uatch  tr,mviings,  etc.,  the  word  slock  is  held  not  limited 
by  the  following  words,  but  covers  the  assured's  (,eneral  stock,  a  case  not 
in  accord  with  the  authorities  above  noticed:  Cn.sby  v.  Franklin  Ins. 
Co.,  5  Gray  (Mass.),  504.  An  insurance  on  a  stock  of  eggs  in  pickle  covers 
eggs  which  are  a  part  of  the  stock,  though  not  in  picklr,  where  the 
agent  testified  that  it  was  intended  to  insure  the  entire  stock  while  being 
pickled  and  disposed  of:  Hall  v.  Concordia  Fire  ins.  Co.,  90  ^lich.  403; 
61  N.  W.  Rep.  524.  So  the  words  stock  in  trade,  or  like  words,  may  cover 
firew^orks  when  they  are  shown  to  be  usually  kept  in  a  stock  of  the  class 
insured:  Barnum  v.  Merchants'  F.  Ins.  Co.,  97  N.  Y.  188.  An  insur- 
ance on  a  stock  of  ship  timber,  including  specified  goods,  may  cover  other 
than  those  specified  :  Webb  v.  National  F.  Ins.  Co.,  2  Sandf.  (N.Y.)  497. 
Tools  of  a  fiourmill  does  not  cover  paper  bags :  Hutchinson  v.  Niagara  etc. 
Ins,  Co.,  39  U.  C.  Q.  B.  483.  Tools  used  in  the  manufacture  of  boots  and 
fiiioes  cover  shoe  patterns:  Adams  v.  New  York  Bowery  Fire  Ins.  Co. 
(Iowa,  1892),  51  N.  W.  Kep.  1149.  So  patterns  for  iron  castings,  used 
■by  the  hands  of  a  single  person,  are  ''tools,"  within  a  policy  insuring 
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against  fire.  "  Fixed  and  movable  machiner)',  engine,  lathes,  and  tools" 
of  a  manufacturer  of  machinery,  are  not  within  an  exception  of  "  jewels, 
plate,  watches,  ornaments,  medals,  patterns,  printed  music,"  etc:  Love- 
well  V,  Westchester  Fire  Ins.  Co.,  124  Mass.  418;  26  Am.  Rep.  671. 
Wearing  appirel  does  not  cover  linen  sheets  and  shirts  which  have  been 
smuggled  and  are  only  kept  for  the  purpose  of  clandestine  sale :  Clay  v. 
Protection  Ins.  Co.,  1  Wright,  228. 


CHAPTER   XLI. 

DESCRIPTION  OF  PROPERTY. 

§  1705.    Accounts:  Evidences  and  securities  of  property. 

S  1706.  Advances:  Advancements  by  charterer  and  master:  Ad- 
vances on  freight. 

§  1707.    "All  or  either":  "Both  or  either." 

§  1708.    Alteration  and  repairs  of  property. 

§  1709.    Bank  notes  and  bills  of  exchange. 

§  1710.    Bottomry  and  respondentia. 

§  1711.    Captor's  interest:  Prize  of  war. 

§  1712.    Cargo. 

§  1713.    Contingent  or  special  interest  In  property  of  others. 

§  1714.    Contraband  of  war:  Belligerent  and  neutral  property. 

§  1715.    'Curiosities:  Scientific  cabinets  and  collection. 

§  1716.    Equitable  interest  may  be  covered  by  the  term  property. 

§  1717.    Freight  must  be  insured  eo  nomine. 

§  1718.  Freight  right  reseiTed  by  owner  and  vendor:  Whether  such 
interest  covered  by  insurance  on  freight. 

§  1719.  Freight:  Whether  charterer  may  insure  It  eo  nomine:  DiflS- 
cult  to  formulate  a  rule. 

§  1720.    Same  subject:  The  cases. 

§  1721.    Same  subject:  Opinions  of  text-writers. 

§  1722.    Same  subject:  Conclusion. 

§  1723.    Freight:  Designation  of  shipowner's  interest. 

§  1724.    Freight:  Other  interests. 

§  1725.    Goods,  wares  and  merchandise:  Cargo. 

§  1726.    Goods  laden  on  deck. 

§  1727.  Goods,  wnros  au<l  merchandises:  "In  trust  or  on  commis- 
sion": On  consignment. 

§  1728.  Clause  "In  trust  or  on  commission"  may  be  limited  and  con- 
trolled by  other  words  in  the  policy. 

§  1729.    Goods,  etc.,  "sold  but  not  delivered":  "Sold  but  not  removed." 

§  1730.  Goods,  etc.,  "in  trust  or  on  commission":  On  storage:  Where 
policy  requires  specific  declaration  or  separate  insurance. 

§  1731.  Where  policy  stipulates  specific  insurance  of  goods  "iu 
trust"  and  specifies  what  interest  these  words  cover. 

§  1732.    Goods  or  merchandises:  Shifting  and  successive  cargoes. 

§  1733.  Goods  or  merchandise:  Shifting  and  successive  goods:  After- 
acquired  property:  Fire  risks. 

§  1734.  What  goods  are  covered  may  be  determined  by  custom  b»>- 
tween  the  parties. 
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§  1735.    What  goods  are  covered  may  be  determined  by  known  usage 
of  a  particular  place. 

§  1736.    Goods  or  merchandises  to  be  described  by  indorsement:  Ap- 
proval of  risks:  Goods  to  be  thereafter  declared  and  valued: 
Marine  risks. 

§  1737.    Gunpowder:  Marirte. 

§  1738.    House  or  building:  Dwelling-house. 

§  1739.    Houses  and  buildings:  Connected  structure  and  additions. 

§  1740.    Household  furniture:  Hotel  furniture. 

§  1741.    Livestock:  Marine  risks, 

§  1742.    Locality  important  in  fire  risks. 

§  1743.    Locality:  Property  "contained  in." 

§  1744.    Locality:  Property  "contained    in"  connected  or   adjoining 
buildings:  New  buildings  substituted  for  old, 

§  1745.    Locality:  "Contained  in":  Goods  in  different  parts  of  build- 
ing. 

§  1746.    Locality:  "Contained  in":  Removal  of  goods  from  a  specified 
location:  Permanent  removal, 

§  1747.    Locality:  Temporary  removal  of  property  from  a  specified 
location, 

§  1748.    Locality:  Property  on  premises, 

§  1749.    Locality:  Premises  owned  and  occupied:  Property  on  wharf, 

§  1750.    Locality:  Occupation  and  ownership  or  use  of  premises  ac- 
quired subsequently  to  issuing  policy. 

§  1751.    Manufactories:  Factories:  Mills, 

§  1752,    Materials  not  included  in  "building":  Unfinished  vessel, 

§  1753.    Medals  and  models:  Specific  description:  Standard  policy. 

§  1754.    Money,  specie,  buUion,  coin,  treasure,  jewels. 

§  1755.    Painting:  Patterns:  Specific  description:  Standard  policy. 

§  1756,    Passage  money. 

§  1757.    Personal  effects:  Money,  .1e'^^'elry,  etc.:  Master's  effects. 

S  1758,     Personal  property:  Wearing  apparel:  Master's  clothes:  Bag- 
gage, 

■§  1759.    Plate:  Specific  description:  Standard  policy, 

§  1760,    Pi'oflts  and  commissions, 

§  1761.    "Property." 

^  1762,    Provisions  and  provender:  Marine  risks. 

•.§  1763.    Scientific  cabinets  and  collections :  Sculpture:  Specific  descrip- 
tion :  Standard  policy. 

§  1764.    Ship, 

§  1765,    Ships:  Stores  and  outfit:  What  ship  Includes. 

§  1766.    Ship's  boat  or  launch. 

$  1767.    Ships:  Character  or  kind  of  vessel:  Rating. 

§  1768.    Ships:  Name  important:  Master's  name. 

§  1769.    Change  of  ship  or  master,  or  name  of  ship. 

§  1770.    Ship's  enrollment  as  affecting  validity  of  policy. 

I  1771.    Ship  as  privateer  or  letter  of  marque. 

§  1772.    Ship  or  ships. 

I  1773.    Ship  or  ships:  Right  to  apply  policy  in  case  of  different  ship- 
ments and  loss. 
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§  1774.    Stock  of  goods,  etc.,  in  manufacturing:  Stock  in  trade  of 

mechanic:  Fire  risk. 
§  1775.    Stock  in  trade:  Goods  or  merchandise  for  sale:  Fire  risks. 
§  1776.    Stock  in  trade:  Stock  in  building:  Owner  and  goods  of  others. 
§  1777.    Stock  in  trade,  etc.,  may  cover  property  specifically  excluded, 

or  the  keeping  of  which  is  prohibited. 
§  1778.    Whaling  and  fishing  voyages:  Outfits:  Stores,  catchings,  etc. 


§  1705.  Accounts — Evidences  and  Securities  of  Prop- 
erty of  every  kind  are  not  included  under  the  form  of 
the  Massachusetts  standard  fire  policy  unless  specifically  men- 
tioned.^ 

§  1706.  Advances — Advancements  by  Charterer  and 
Master — Advances  on  Freight. — As  has  been  already  stated 
the  common  printed  English  form  of  marine  policy  is  gener- 
ally written  in,  either  in  the  body  or  elsewhere,  upon  the  face 
of  the  policy,  so  as  to  cover  the  subject  intended  to  be  insured, 
the  written  pai't  excluding  by  construction  so  much  of  the 
printed  part  as  is  not  applicable,  although  the  whole  policy  is 
to  be  construed  together  as  far  as  possible  and  made  to  apply 
to  the  subject  insured.^  So  where  a  policy  was  effected  at 
Lloyds  "on  advances,"  the  words  being  written  in  the  valua- 
tion clause,  it  was  held  that  not  advances  for  repairs,  but 
something  independent  of  the  ship,  must  be  held  to  have  been 
intended,  such  as  money  advanced  in  her  business,  since  that 
which  was  printed  fully  described  all  parts  of  the  ship.'  Ad- 
vancements by  the  charterer  for  shipping  the  homeward  cargo 
may  be  made  the  subject  of  a  distinct  and  special  insurance, 
but  are  not  covered  by  a  policy  on  "specie  and  returns."  *  But 
advances  consisting  of  money  laid  out  by  the  master  for  the  use 
of  the  ship  may,  by  the  usage  of  a  particular  trade,  be  recov- 
ered at  respondentia  interest  under  a  policy  on  "goods,  specie, 
and    effects."'^     The    ship-owner    may    by    the    designation 

»  Massachusetts  Pub.  Stats.,  pp.  713-15;  Acts  1S87,  c.  214,  sec.  GO. 

'  See  sec.  1G90.  herein. 

'  Providence-Washington  Ins.  Co.  v.  Bowring  (U.  S.  C.  C.  A.  1S02), 
50  Fed.  Rep.  0)1.3. 

*  Winter  v.  Haldimand,  2  Barn.  &  Adol.  649,  per  Lord  Tentorden. 

'  Gregory  v.  Ohristie,  3  Doug.  419.  See  further  as  to  advances, 
sees.  997-1000,  1016,  1017,  herein. 
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"freiglit"  cover  advancements  made  as  part  of  the  freiglit  by 
the  charterer  under  the  charter-party.'^  An  assignee  of  a  char- 
ter-party may  recover  under  the  term  "freight"  actual  ad- 
vances on  account  of  the  charter-party  as  part  of  the  freight/ 
although  it  is  held  tliat  "advancements  by  the  charterer"  are 
not  properly  "freight,"  but  the  price  of  the  privilege  of  put- 
ting the  goods  on  board  the  ship  for  the  opportunity  of  trans- 
portation, and  should  be  specifically  described  as  such  ad- 
vances.^ Mr.  Arnould  sees  no  reason  why  they  should  not  be 
insured  eo  nomine  as  freight,  although  he  says  "in  practice  it 
will  be  safer  to  insure  it  specially."  Mr.  Maclachlan  says  the 
question  depends  upon  the  terms  of  the  charter-party.® 

§  1707.     "All   or  Either"— "Both    or    Either."— If  the 

policy  be  "on  all  or  either"  of  certain  designated  buildings  for 
a  specified  sum,  and  one  of  the  buildings  is  destroyed,  the  in- 
surers are  liable  for  the  entire  loss  not  exceeding  the  amount 
insured.-^ ^  So  a  marine  policy  on  cargo  or  freight,  "both  or 
either  to  the  amount  insured,  valued  at  the  sum  insured,"  is 
an  insurance  on  cargo  or  freight  as  interest  shall  appear,  not 
on  either  at  the  election  of  the  assured.  If  only  one  of  this 
species  of  property  be  at  risk,  it  is  covered;  or  it  will  cover 
both,  if  both  be  at  risk,  proportionately  to  the  insured's  inter- 
est in  the  respective  subjects.^^ 

*  Etches  V.  Alden,  1  Man.  &  R.  165,  per  Bayley,  J.  See  Winter  v. 
Haldimand,  2  Barn.  &  Adol.  649;  Allison  v.  Bristol  M.  Ins.  Co.,  1  App. 
Gas.  209;  Williams  v.  North  China  Ins.  Co.,  35  L.  T.,  N.  S.,  8S4;  Saun- 
ders V.  Drew,  3  Barn.  &  Adol.  445.    See  sees.  997,  1000,  1016,  herein. 

'  Robbins  v.  New  York  Ins.  Co.,  1  Hall  (N.  Y.),  325.  See  Samson  v. 
Ball,  4  Dall.  (U.  S.)  459. 

»  Winter  v.  Haldimand,  2  Barn.  &  Adol.  649,  per  Lord  Tenterden, 

'  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850.  226.  227,*220, 
*221;  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887.  34;  cit- 
ing Allison  V.  Berstock  M.  Ins.  Co.,  1  App.  Cas.  209;  De  Silvale  v. 
Kendall,  4  Maule  &  S.  37;  Manfield  v.  Martland,  4  Barn.  &  Aid.  582; 
Winter  v.  Haldimand,  2  Barn.  &  Adol.  649:  Wilson  v.  Martin,  11  Ex. 
684:  Hicks  v.  Shield.  7  El.  &  B.  633;  26  L.  J.  Q.  B.  205;  Williams  v. 
North  China  Ins.  Co.,  35  L.  T.,  N.  S.,  884;  Maclachlan  on  Mercliant 
Shipping,  519,  520;  Ellis  v.  Lafone,  8  Ex.  546;  22  L.  J.  Ex.  124. 

'0  Commonwealth  v.  Hide  &  Leather  Ins.  Co.,  112  Mass.  136;  17 
Am.  Rep.  72. 

"  Faris  v.  Newburyport  Ins.  Co.,  3  Mass.  476. 
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§  1708.  Alteration  and  Repairs  of  Property. — Where 
p-operty  is  insured  under  a  fire  policy,  if  alterations  or  repairs 
are  not  prohibited  they  may  be  made,  unless  they  change  or  in- 
crease the  risk,  and  the  property  is  still  covered,  for  the  right 
to  alter  and  repair  is  incidental  to  that  of  ownership.*^  "A 
ship,"  says  Emerigon,  "is  always  presumed  the  same,  though 
all  the  materials  which  at  first  had  given  it  existence  have  been 
successively  changed,"  ^^  and  an  insurance  upon  the  s;liip  cov- 
ers the  ship  wken  repaired.^*  The  questions  of  alteirations  and 
repairs  will,  however,  be  more  fully  considered  hereafter.^'* 

§  1709.  Bank-notes  and  Bills  of  Exchange. — There  is 
a  question  whether  bank-notes  and  bills  of  exchange  should  be 
specifically  described  in  marine  policies.  They  are  not,  tech- 
nically speaking,  cargo  or  merchantable  goods  or  goods  used  in 
commerce,  except  possibly  in  those  cases  where  they  are  in- 
tended to  be  used  for  the  purchase  of  cargo;  but  if  bills  of  ex- 
changee are  specifically  described,  they  are  not  covered  except 
they  be  legal  bills  of  exchange,  as  in  case  of  bills  payable  on  a 
contingency.^^  Bank  bills  are  covered  by  the  term  "prop- 
erty," when  the  siame  are  intended  to  be  used  in  the  coasting 
trade,  the  word  "property"  being  held  more  comprehensive 
than  "goods,  wares,  and  merchandise."  ^"^  Bills  of  exchange 
and  notes  are  not,  however,  covered  under  the  IMassachusetta 
standard  fire  policy  unless  specifically  mentioned.** 

§  1710.  Bottomry  and  Respondentia. — The  interest  of 
the  lender  on  bottomry  is  a  special  interest,  which  must  be  spe- 
cifically described  and  insured  eo  nomine;  it  is  not  covered  by 

"  Dorn  V.  Germania  Ins.  Co.,  8  Chic.  Lej?.  News,  156;  1  L.  &  Eq. 
Rep.  132;  James  v.  Lycoming  F.  Ins.  Co.,  4  Cliflf.  (C.  C.)  272;  Plant- 
ers' Mut.  Ins.  Co.  V.  Rowland,  60  Md.  236. 

"  Emerisron  on  Insurance,  Meredith's  ed.  18."0,  c.  vi.  sec.  7,  p.  144. 

"  Livie  V.  .lansen,  12  East,  648;  Le  Cheminaut  v.  Pearson,  4  Taunt. 
867. 

"  See  chapters  on  Increase  of  risk  and  loss,  or  averajre. 

'•  Hill  V.  Patten,  8  East,  371,  per  Lord  Ellenborouj;h;  Brown  y. 
Stapylton.  4  Bilng.  121.  per  Best,  C.  J.,  and  Park,  J.;  Stainbank  v. 
Fennin.ff.  11  Com.  B.  57. 

"  Whiton  V.  Old  Colony  Tns.  Co..  2  Mot.  (':\rnss.'»  1.  per  Pli.nw.  C.  J. 

»  Massachusetts  Pub.  Stats.,  pp.  213-15.    Acts  1S87,  c.  214,  sec.  60. 
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■  a  policy  in  general  terms,  and  tlie  same  is  true  of  respondentia 
bonds.  These  securities  are  of  themselves  a  species  of  insur- 
ance, and  have  always  been  expressed  as  on  bottomry  or  re- 
spondentia by  the  custom  of  merchants,  although  another  rea- 
son which  has  been  assigiied,  and  which  does  not  now  seem  ap- 
plicable under  the  common  form  of  contract,  is  that  there  is 
neither  average  nor  salvage,  and  a  capture  does  not  mean  a 
temporary  taking,  but  one  that  occasions  a  total  loes.^*  Where 
the  master  bon'owed  money  to  repair  the  vessel  in  a  foreign 
port,  and  designated  his  interest  as  "on  bottomry,"  and  the 
master  bound  himself  for  repayment  eight  days  after  his  ar- 
rival at  the  port  of  London,  it  was  held  that  the  interest  was 
well  described,  and  that  "after  my  arrival"  meant  after  the 
ship's  arrival,  and  not  whether  the  ship  arrived  or  not,  al- 
though the  words  "whether  she  do  or  not  arrive"  were  used.-^ 
And  if  the  policy  is  in  general  terms,  not  specifically  designat- 
ing the  interest,  the  insured  is  not  aided  by  the  fact  that  the 

"  "Considering  the  contract  as  bottomry  only,  it  created  a  special 
interest,  which,  when  insured,  must  be  particularly  expressed  in  the 
policy.  This  has  long  been  determined  to  be  the  law  and  practice  of 
merchants,"  per  Kent,  J.,  In  Robertson  v.  United  Ins.  Co.,  2  Johns. 
Cas.  (N.  Y.)  250.  See,  also.  Glover  v.  Black,  3  Burr.  1394;  1  Wm. 
Black.  396,  399,  405,  422;  Kenney  v.  Clarkson,  1  Johns.  (N.  Y.)  394; 
Simonds  v.  Hodgson,  3  Barn.  &  Adol.  50;  Emerigon  on  Insurance. 
Meredith's  ed.  1850,  c.  viii,  sec.  6,  p.  173;  1  Marshall  on  Insurance, 
ed.  1810,  *317,  et  seq.;  1  Arnould  on  Marine  Insurance,  Perkins'  ed. 
1850,  229,  *223,  sec.  102;  1  Arnould  on  Marine  Insurance,  Maclachlan's 
ed.  1887,  40,  et  seq.;  1  Phillips  on  Insurance,  3d  ed.,  234,  sec.  427.  See. 
also,  sec.  1017,  herein.  This  author  also  says  in  relation  to  the  point 
of  average  and  salvage:  "But  this  reason  has  become  somewhat  ob- 
solete, as  bottomry  is  more  frequently  now  made,  expressly  or  by  im- 
plication, subject  to  salvage,  and  entitles  the  lender  to  salvage,  and 
subjects  him  to  the  expense  of  salvage  in  the  same  manner  as  an 
Insurer,  and  the  rate  of  marine  interest  and  of  the  premium  in  effect- 
ing insurance  on  his  interest  is  regulated  accordingly":  See  further 
on  this  point,  Gibson  v.  Philadelphia  Ins.  Co.,  1  Binn.  (Pa.)  405. 
*^Taken  by  the  enemy  ....  does  not  mean  merely  a  temporary  tak- 
ing which  is  only  an  obstruction.  To  come  within  the  clause,  it  must 
be  such  a  taking  as  constitutes  the  loss  of  the  ship,  and  which  would 
fimount,  between  the  insurer  and  the  insured,  to  a  total  loss,"  per 
Lord  Mansfield,  in  Joyce  v.  "Williamson,  3  Doug.  164;  Insurance  Co. 
V.  Duval,  S-Serg.  &  R.  (Pa.)  138. 

~  Simonds  v.  Hodgson.  3  Barn.  &  Adol.  50;  1  L.  J.  K.  B..  N.  S„  51; 
reversing  3  Moore  &  P.  385;  6  Bing,  114. 
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words  "grants,  bargains,  and  sells"  are  contained  in  the  bond, 
for  the  master  as  such  can  only  pledge,  and  not  sell,  the  vessel 
in  such  case.^^  The  bond  must  also  be  a  valid  bottomry  bond, 
otherwise  the  interest  on  bottomry  is  not  covered. ^^  So  a 
joint  insurance  upon  a  bottomry  bond  given  to  two  jointly, 
contrary  to  the  prohibition  of  a  statute,  is  void,  although  the 
lenders  are  copartners.^^  Mr.  Marshall  instances  a  case  where 
a  departure  from  the  rule  requiring  a  specific  description  of 
these  interests  is  warranted  by  usage,  the  case  being  that  where 
"goods,  specie,  and  effects  on  board"  covered  a  respondentia 
interest,  in  accordance  with  a  usage  of  the  East  India  trade  to 
effect  insurances  of  such  interests  in  that  manner.^*  And  in 
a  Massachusetts  case  on  insurance  the  "property  on  board"  is 
held  to  cover  the  captain's  interest  arising  from  an  agreement 
with  the  owners  that  he  should  receive  for  his  services  a  certain 
per  cent  of  the  return  cargo.^** 

§  1711.     Captor's    Interest  —  Prize    of    War. — As    has 

been  stated  under  a  prior  section,  a  captor's  right  to  an  interest 
in  prizes  depends  upon  a  grant  from  the  government,  and  the 
early  -English  cases  which  were  exhaustively  discussed  by  the 
courts,  and  which  have  been  constantly  cited  and  reviewed  by 
the  text-writers,  gave  an  insurable  interest  to  captors  in  certain 
cases,  based  upon  a  reasonable  expectation  of  a  grant  or  a  rea- 
sonable expectation  of  an  allowance  of  the  claim,^^  and  it  is 
upon  this  point  of  a  reasonable  expectation  of  a  profit  which 
is  not  actually  a  vested  property,  but  which  resembles  an  in- 
terest in  probable  profits,  and  the  point  of  a  vested  interest  in 
the  government,  that  the  question  whether  such  interest  should 
be  specifically  described  has  turned;  it  being  held  in  the  for- 

«  Robertson  v.  United  Ins.  Co.,  2  Johns.  C.  (N,  Y.)  250. 

«  Simonds  v.  Hodgson,  6  Binj:.  114;  3  Moore  &  P.  385.  Although 
the  decision  was  reversed  upon  the  construction  of  the  instrument. 
It  beinsr  decided  a  valid  bond,  the  principle  was  not  denied:  Id.,  3 
Barn.  &  Adol.  50;  1  L.  J.  K.  B.,  N.  S.,  51. 

«  Everetli  v.  Blackburn.  6  Maule  &  S.  152;  2  Stark.  58. 

"  1  Marshall  on  Insurance,  ed.  1810,  *319,  citing  Gregory  v.  Chris- 
tie. 3  Dnuc:.  419. 

»  PTolbrnolc  v.  Bvo^^-^\.  2  Mass.  280. 

*•  Section  1025,  herein. 
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mer  case  that  the  captor's  interest  must  be  specifically  de- 
scribed, and  the  interest  vested  bj  grant  need  not  be  so  desig- 
nated, but  may  be  covered  by  a  general  policy  upon  ship  and 
cargo.^*^ 

§  1712.  Cargo. — An  insurance  upon  the  cargo  does  not 
cover  the  ship.  The  word  "cargo,"  says  Emerigon,  "signifies 
the  contained,"  and  the  word  "body,"  or  "hull,"  signifies  "the 
container  and  all  its  accessories,"  so  that  an  insurance  upon  the 
body  or  hull  does  not  cover  merchandise  or  cargo  on  board. 
In  certain  cases  usage  may  be  resorted  to  in  order  to  ascertain 
■what  is  meant  by  the  word  "cargo."  The  insurance  may,  how- 
ever, be  so  framed  as  to  cover  both  ship  and  cargo.^'^  The 
words  "cargo  and  freight"  do  not  cover  goods  laden  on  deck, 
or  livestock,  their  provender,  and  their  freight."^  The  "svord 
"cargo"  is,  however,  so  far  synonymous  with  goods  and  mer- 
chandise in  marine  policies,  tliat  it  will  be  further  considered 
under  the  subsequent  section  covering  those  wordjs. 

§  1713.  Conting-ent  or  Special  Interest  in  Property  of 
Others.  —  If  there  is  nothing  upon  the  face  of  the 
policy  to  indicate  that  it  was  intended  to  cover  other  than  the 
insured's  interest  in  property  as  owner,  the  policy  should  be 
limited  to  that  species  of  property  which  naturally  and  ob- 
viously is  included  within  its  terms  and  cannot  be  extended  in 
its  terms  by  implication  so  as  to  cover  a  special  and  contingent 
interest  in  the  property  of  others,  although  the  locality  of  the 
property  might  seem  to  baling  it  within  the  descriptive  words  of 
the  policy.  This  is  illustrated  by  the  case  where  a  fire  policy 
was  effected  by  a  railroad  corporation  upon  "all  the  wood  and 
logs  cut  and  piled  along  the  line  of  their  railroad"  between 
specified  points.  About  two  hundred  cords  of  wood  and  a 
quantity  of  hemlock  logs  were  piled  and  lying  upon  land  not 

"a  Routh  V.  Thompson,  11  East,  433,  per  Lord  Ellenborougb;  s.  c, 
13  East,  274. 

"  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  x,  sec.  1,  pp.  233, 
234;  Houghton  v.  Gilbert,  7  Car.  &  P.  701;  1  Marshall  on  Insurance, 
ed.  1810,  320  a. 

'"  Wolcott  V.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429.  See,  also.  sees. 
1726,  1741,  17G2,  herein. 
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owned  or  occupied  by  the  railroad  company,  the  piles  being 
only  a  short  distance  from  the  railroad,  but  none  of  the  wood 
was  owned  by  the  company,  and  it  was  held  that  the  contin- 
gent interest  of  the  railroad  in  the  property  of  others  endan- 
gered by  fire  from  its  engines  was  not  covered  unless  spe- 
cifically described.  In  this  case  the  wood  was  consumed  by  fire 
kindled  by  sparks  from  the  locomotive,  and  it  also  appeai-ed 
that  the  company  had  property  along  the  Line  of  its  road  w'hicli 
came  within  the  description.^^ 

§  1714.  Contraband  of  War — Belligrerent  and  Neutral 
Property. — Emerigon  says:  "In  cases  where  it  is  allowed 
to  insure  goods  of  contraband  or  enemies'  property,  it  is  just 
that  the  insurei-s  should  be  informed  of  it,  because  of  the  in- 
creased risk."  ^^  Mr.  Duer  is  of  the  opinion  "that  an  insur- 
ance on  contraband  of  war  is  a  valid  contract,  but  that  the 
underwriter  is  never  responsible  for  a  loss  occasioned  by  the 

seizure  of  goods  unless  their  true  character  was  known 

His  consent  to  assume  the  risk  is  never  to  be  implied  from 
the  use  of  general  terms  in  the  policy  that  in  tlieir  literal  ex- 
tent embrace  the  property Where  the  goods  insured, 

although  described  by  general  words,  are  declared  in  the  policy 
to  be  contraband  of  war,  the  agreement  on  the  part  of  the  as- 
surer to  assume  the  risk  is  express,  and  it  may  be  regarded  as 
equally  so  where  the  goods  that  are  in  fact  contraband  by  the 
general  law  of  nations,  although  not  so  declared  in  the  policy, 

are  specifically  insured  by    their  appropriate    names 

But  where  the  consent  of  the  underwriter  to  assume  the  risk 
does  not  appear  in  any  form  on  the  face  of  the  policy,"  it 
must  appear  that  he  had  knowledge  of  their  character,  or  that 
other  circumstances  or  usages  of  trade  exist  whereby  he  is 
bound  to  infer  their  character.^^     Mr.    Amould    says:    "Al- 

"  Monadnock  R.  E.  Co.  v.  IMnnnfactnrors'  Ins.  Co.,  113  Mass.  77. 
See  sec.  898,  herein. 
">  Emerigon  on  Insurance,  Meredith's  ed.  18.50,  c.  x,  sec.  2.  p.  243, 
*^  2  Dner  on  Marine  Insurance,  ed.  1845,  612,  citing  numerous  for- 
eign authorities,  and  Richardson  v.  Maine  Ins.  Co..  G  Mass.  102;  4 
Am.  Dec.  02;  Coolc  v.  Essex  F.  &  M.  Ins.  Co.,  G  Mass.  122;  Alaitln.nd 
V.  Gray,  6  Mass.  124;  Parlier  v.  Jones,  13  Mass.  173;  Archibald  v. 
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tliough.  the  underwriter  would  not  be  held  liable  unless  he 
were  told  of  the  n'ature  of  the  intended  risk,  yet  it  has  never 
been  decided  that  the  contraband  character  of  the  cargo  must 
be  specified  in  the  policy,"  and  Mr.  Maclachlan,  in  his  edition 
of  Mr.  Arnould's  work,  says  the  same.^^  It  is  declared  that 
"if  goods  contraband  of  war  are  on  cargo,  the  assurer  is  not 
responsible  for  tlieir  capture  and  condemnation  on  that  ac- 
count, unless  either  with  a  full  knowledge  of  the  nature  of  the 
goods  and  of  the  voyage,  or  by  an  express  undertaking,  he  shall 
insure  them  against  such  capture."  ^^  The  rule  as  stated  by  an 
eminent  authority  in  this  country  is,  that  although  the  policy 
is  in  general  terms,  the  imderwriter  cannot  be  presumed  to 
undertake  risks  occasioned  by  the  insured  or  his  agents  in 
known  violation  of  law,  and  that  it  is  well  settled  that  the 
general  terms  of  the  policy  do  not  render  the  underwriters 
liable  for  any  loss  arising  from  foreign  or  illicit  trade,  unless 
the  policy  be  written  with  a  full  knowledge  that  the  object  of 
the  voyage  was  illicit  trade.^'*  If  contraband  articles  are  spe- 
cifically named  in  the  policy,  the  insurers  assume  the  risk,  un- 
less the  printed  clauses  by  construction  with  the  written  de- 
scription exclude  the  presumption  that  the  underwriters  in- 
tended to  assume  such  risk.  This,  however,  is  a  question  of 
construction,  governed  by  the  general  rule  that  the  written 
control  the  printed  clauses,  except  it  be  possible  to  construe 
them  together  and  so  effectuate  the  intention  of  the  parties.^^ 

Mercantile  Ins.  Co.,  3  Pick.  (Mass.)  70;  3  Kent's  Commentaries,  5th 
ed.,  268. 

**  1  Arnould  on  Marine  Insurance,  Perlvins'  ed.  1850,  216,  *212;  1 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  26. 

»'  Ricliardson  v.  Maine  Ins.  Co.,  6  Mass.  102;  4  Am.  Dec.  92,  per 
Parsons,  C.  J. 

«*  Andrevcs  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason  (C.  C),  6,  per  Story. 
J.  See  Seton  v.  Low,  1  Johns.  C.  (N.  Y.)  1,  per  Kent,  C.  J.  To  the 
same  effect  are  Skid  more  v.  Desdorty,  2  Johns.  Cas.  (N.  Y.)  77;  Juhel 
V.  Ehinelander.  2  Johns.  Cas.  fN.  Y.)  120;  affirmed,  2  Johns.  Cas. 
(N.  Y.)  487;  Gardiner  v.  Smith,  1  .Johns.  Cas.  (N.  Y.)  141.  It  will  be 
observed  that  these  decisions  conflict  with  the  Massachusetts  cases 
above  cited,  and  Chancellor  Kent  says  that  they  are  overruled:  3 
Kent's  Commentaries.  5th  ed..  268. 

"  Goicoechea  v.  Louisiana  State  Ins.  Co..  IS  Mart.  (La.)  51:  17  Am. 
Dec.  175;  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mason  (C.  C).  6;  Se- 
ton V.  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  175. 


II 
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Belligerent  and  neutral  property  are  covered  by  a  general  pol- 
icy whicli  contains  no  warranty  of  neutrality  and  insures  all 
persons  interested.^* 

§  1715.  Curiosities — Scientific  Cabinets  and  Col- 
lections are  not  covered  under  the  Massachusetts  Standard 
fire  policy  unless  specifically  mentioned.^'^ 

§  1716.  Equitable  Interest  may  be  Covered  by  the 
Term  "Property." — A  bona  fide  equitable  interest  in  prop- 
erty, even  though  the  legal  title  be  in  anotlier,  is  covered  by 
the  term  "property,"  ^^  And  unless  the  terms  of  the  policy  re- 
quire a  disclosure  of  the  exact  interest,  or  specific  inquiries  con- 
cerning the  same  are  made,  the  equitable  interest  of  a  person 
■who  holds  possession  under  a  contract  of  purchase,  the  legal 
title  being  in  another,  may  be  described  by  the  insured  as 
his  property  without  more  specific  designation.^®  But  it  is 
also  held  by  Mr.  Justice  Story  that  a  common  policy  on  the 
ship  covers  only  the  legal  ownership,  and  if  the  insured  has  a 
special  or  equitable  ownership,  he  must  give  notice  to  the  un- 
derwriter, on  the  ground  that  the  nature  of  such  a  title  is  ordi- 
narily material  to  the  risk,  and  that  there  is  an  implied  repre- 
sentation that  the  ship's  papers  are  according  to  the  real  legal 
ownership.  In  this  case  the  equitable  title  was  sought  to  be 
established,  however,  by  parol.'**'  This  case  was  distinguished 
from  a  New  York  case  where  the  equitable  title  and  the  pos- 
session of  the  ship  was  held  under  a  written  contract  of  sale 
from  the  legal  owner.    A  large  portion  of  the  purchase  money 

**  Hodgson  V  Marine  Ins.  Co.,  5  Crancb  (U.  S.).  100. 

"  Pub.  Stats.  Mass.,  pp.  713-15;  acts  1S87,  c.  214.  sec.  60. 

•'  Locke  V.  North  American  Ins.  Co.,  13  Mass.  61;  Gaylord  v.  La- 
mar Ins.  Co.,  40  Mo.  13;  Bartlett  v.  Wallcer,  13  Mass.  267;  Peltoii  v. 
Insurance  Co.,  77  N.  Y.  605;  Tyler  v.  .Etna  Ins.  Co.,  12  Wend.  (N.  T.) 
507;  16  Wend.  (N.  Y.)  385. 

"  Walsh  V.  Philadelphia  F.  Assn.,  127  Mass.  383;  Insurance  Co.  v. 
Wilgus,  88  Pa.  St.  107;  Franklin  F.  Ins.  Co.  v.  Martin.  11  Vroora  (N. 
J.),  568;  20  Am.  Rep.  271;  Insurance  Co.  v.  Nelson.  65  111.  415:  Hough 
V.  City  Ins.  Co.,  29  Conn.  10;  Lebnnon  Mut.  Ins.  Co.  v.  Erb.  112  Pa. 
St.  149;  Insurance  Co.  v.  Boomer.  52  111.  442;  Pelton  v.  Insurance  Co.» 
77  N.  Y.  605. 

•  Ohl  V.  Eagle  Ins.  Co.,  4  Mason  (C.  C).  390. 
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had  been  paid,  and  a  recovery  for  a  total  loss  was  adjudged, 
althougli  the  equitable  interest  was  neither  specified  in  the 
policy  nor  disclosed.*^ 

§   1717.     Freig^bt  Must  be  Insured  Eo  Nomine. — It  is 

well  settled  that  freight  must  be  insured  eo  nomine.*^  So  up- 
on an  insurance  on  goods  the  underwriters  are  not  liable  for 
freight  pro  rata  itineris  paid  by  the  owners  of  the  goods  to  the 
shipowner,  for  the  insurers  on  cargo  have  nothing  to  do  vdth 
the  freight.'*^ 

§  1718.  Freigbt — Right  Reserved  by  Owner  and  Vendor 
— Whether  Such  Interest  Covered  by  Insurance  on  Freight. 

In  a  much  discussed  New  York  case  the  owner  sold  his  vessel 
under  an  agreement  with  the  purchaser,  in  whose  name  the 
ship  was  registered,  that  the  original  owner  should  have  the 
benefit  of  freight  to  be  earned  on  a  voyage  for  which  he  had 
previously  chartered  the  ship.  The  purchaser  insured  as  own- 
er for  the  voyage,  and  the  vendor  also  effected  a  policy  on 
freight  on  the  goods  on  the  same  voyage,  and  it  was  held  that 
one  who  is  not  the  owner  of  the  vessel,  although  he  may  have 
an  interest  in  the  earnings,  cannot  insure  his  interest  under 
the  general  designation  of  "freight,"  but  must  specifically  de- 
scribe his  interest,  since  it  does  not  accrue  to  him  as  owner; 
that  by  failing  to  disclose  the  nature  of  his  interest  he  imposes 
upon  the  insurer,  who  may  rightfully  assume  that  in  insuring 
"freight"  he  is  insuring  the  owner  of  the  ship,  and  not  a 
stranger,  and  that  to  permit  the  latter  to  insure  "freight"  with- 

"  Kenney  v.  Van  Home,  1  Johns.  (N.  Y.)  385.  See  Locke  v.  North 
America  Ins.  Co.,  13  Mass.  61;  Oliver  v.  Greene,  3  Mass.  133.  Exam- 
ine sees.  896,  1696,  herein;  chapter  on  evidence,  sec.  3762;  "Insurable 
interest  in  ship  and  the  ship's  register,"  and  see  sees.  1822,  1859, 
herein. 

*'  1  Phillips  on  Insurance.  3d  ed.,  259,  sec.  469;  1  Arnould  on  Marine 
Insurance,  Perkins'  ed.  1850,  225,  *220;  1  Amould  on  Marine  Insur- 
ance, Maclachlan's  ed.  1887,  34;  1  Duer  on  Marine  Insurance,  ed. 
1845,  448,  sec.  44;  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  x, 
sec.  2,  p.  243,  states  the  same  rule  as  to  freight  earned. 

*■  Baillie  v.  Modigliani,  reported  in  2  Marshall  on  Insurance,  ed. 
1810.  728  a;  1  Park  on  Insurance.  116.  per  Lord  Mansfield;  Gibson 
V.  Philadelphia  Ins.  Co.,  1  Binn.  (Pa.)  405. 
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out  explanation  would  lead  to  abuse  and  fraud  by  affording  au 
opportunity  for  cumulative  insurances.^*  This  decision  has 
been  criticised  by  Mr.  Phillips  j'*^  also  by  Judge  Duer'**^  and 
by  Mr.  Parsons.*^  Mr.  Amould  says  the  vendor  ought,  in 
such  case,  to  have  an  insurable  interest  in  the  freight  to  be 
earned,  for  he  stands  precisely  in  the  situation'  of  a  charterer 
who  takes  goods  on  freight.*^  And  Mr.  Maclachlan  refers  to 
the  doubts  raised  by  this  ITew  York  case,  but  says  that  neither 
in  this  country  nor  in  England  "have  such  doubts  prevailed 
against  the  opinion  that  such  persons  have  an  intei'est  Which 
may  be  covered  by  a  valid  policy  on  freight."  *® 

§  1719.  Freight — Whether  Charterer  may  Insure  It 
Eo  Nomine — Diflacult  to  Formulate  a  Kule. — Whether  a 
charterer  can  insure  freight  eo  nomine  has  been  a  subject  of 
much  discussion.  We  have  noted  under  the  last  section  the 
criticisms  upon  the  case  of  Riley  v.  Delafield,°°  and  have  under 
a  preceding  chapter  considered  the  question  of  the  insurable 
interest  of  the  charterer  in  freight.  But  upon  the  point 
whether  a  charterer  may  insure  under  the  name  of  freight  gen- 
erally, without  particularly  specifying  his  interest,  it  is  diffi- 
cult to  formulate  a  rule  which  will  be  clearly  supported  by 
the  weight  of  authority,  since  there  is  at  the  least  an  apparent- 
ly irreconcilable  conflict  in  the  authorities. 

§  1720.  Same  Subject — Cases. — In  a  New  York  case"  the 
insured  under  a  general  policy  upon  freight  was  assignee  of  a 

"  Riley  v.  Delafield.  7  Johns.  (N.  Y.)  522.  See  Eobbins  v.  New 
York,  1  Hall  (N.  Y.),  325;  Mellin  v.  National  Ins.  Co.,  1  Hall  (N.  Y.), 
452;  Cheriot  v.  Baker,  2  Johns.  (N.  Y.)  346. 

•  1  Phillips  on  Insurance,  3d  ed.,  sec.  40;  citing:  Taylor  v.  Wilson, 
15  East,  324;  Oliver  v.  Greene.  3  Mass.  133.  per  Parsons,  C.  J.;  Bart- 
lett  V.  Walter,  13  Mass.  2G7;  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.) 
2S9,  as  opposed  thereto. 

**  2  ©uer  on  Insurance,  ed.  1S46,  452,  sec.  47,  et  seq.,  note  a.  p.  453. 

"  1  Parsons  on  Marine  Insurance,  ed.  1868,  186,  n.  1;  528,  n.  2,  cit- 
ing the  same  authorities  as  Mr.  Phillips. 

*"  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  265.  *259;  Id. 
228,  *222. 

**  1  Arnould  on  Marine  Insurance.  Maclachlan's  ed.  1887.  35.  See, 
also,  1  Arnould  on  Marine  Insurance,  Maclaclilan's  ed.  1887,  62. 

">  7  Johns.  (N.  Y.)  522. 

»  Robbins  v.  New  York  Ins.  Co.,  1  Hall  (N.  Y.).  325. 
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cliarter-party.  There  was  no  obligation  to  pay  the  cLartered 
freight  until  the  safe  arrival  of  the  ship,  and  it  was  held  that 
the  insured  could  not  insure  freight  eo  nomine,  althoug'h  an 
actual  advance  on  account  was  declared  recoverable.^^  So 
where  the  plaintiff  under  an  insurance  on  freight  chartered  a 
vessel  and  agreed  to  pay  a  specified  sum  for  freight  on  de- 
liveiy  of  the  cargo,  of  which  he  was  the  owner,  and  the  ship 
being  lost  no  cargo  was  delivered  and  no  freight  became  due, 
it  was  decided  that  there  could  be  no  recovery.^^  In  a  Mas- 
sachusetts case^"*  one  A.,  part  owner  of  the  vessel,  hired  of 
M.,  a  part  owner,  his  moiety  for  eighteen  months,  agreeing 
to  pay  therefor  a  certain  sum  per  month,  and  if  the  vessel  was 
lost  during  the  term,  A.  was  to  pay  M.  a  specified  sum  for  his 
share.  The  charterer  insured  his  interest  generally  without 
any  further  designation,  and  it  was  held  that  he  was  entitled 
to  recover  the  amount  insured,  he  being  interested  in  the  ves- 
sel to  that  sum.^*  So  where  the  charterer  agreed  to  pay  a  cer- 
tain sum  for  the  ship  for  the  out  passage,  and  a  like  amount  for 
the  return  passage,  and  insured  the  out  freight  under  a  valued 
policy  for  an  amount  about  equal  to  the  freight  he  was  to  re- 
ceive at  the  outport,  and  nothing  became  due  the  shipowner 
because  of  the  loss  of  the  ship  on  her  outward  voyage,  it  was 
held  that  the  charterer's  interest  was  protected  by  the  policy; 
the  case  turning  upon  the  point  whether  the  valuation  was 
made  with  a  full  knowledge  of  the  facts  and  was  fair,  and  not 
a  cover  for  a  wager.'®  It  was  held  in  this  last  case  that  the 
charterer  might  set  up  the  ship  as  a  general  freighting  ship, 
and  would  "stand  as  owner  pro  haec  vice  in  relation  to  those 
who  should  load  her.  He  would  assume  the  risks  and  dangers 
of  the  sea  in  respect  to  them  just  as  the  original  or  absolute  own- 

"  See,  also,  Mellin  v.  National  Ins.  Co.,  1  Hall  (N.  Y.),  452;  Huth 
V.  New  York  M.  Ins.  Co.,  8  Bosw.  (N.  Y.)  138. 

"  Cheriot  v.  Baker,  3  Johns.  (N.  Y.)  346.  • 

"  Oliver  v.  Greene,  3  Mass.  133,  per  Parsons,  C.  J. 

»  See  Silloway  v.  Neptune  Ins.  Co..  12  Gray  (Mass."),  73;  Flint  v. 
Flemynsr,  1  Bam.  &  Adol.  45;  8  L.  J.  K.  B.  350.  See,  also,  cases  cited 
in  sec.  1009,  herein. 

"  Clark  V.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  289.  See,  also,  Taylor 
V.  Wilson,  15  East,  324. 
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■er  had  assumed  the  risks  in  respect  to  him,"  and  that  if  he  was 
to  pay  a  certain  sum  for  the  hire,  and  was  to  receive  a  larger 
sum  from  those  who  loaded  her,  the  excess  would  be  at  his  own 
risk  in  case  of  loss.^^  Other  cases  bearing  upon  this  subject 
have  been  noticed  under  preceding  sections.^® 

§  1721.     Same  Subject — Opinions  of  the  Text-writers. 

Mr.  Arnould  sajs:  "It  is  clear  law  in  this  country  [England] 
that  the  ship-owner  has  an  insurable  interest  in  the  benefit 
which  he  expects  to  derive  or  the  profit  he  expects  to  make  by 
carrying  his  own  goods  in  his  own  ship,  and  may  protect  this 
interest  under  a  general  insurance  on  freight  There  is  no 
reason  why  the  charterer,  who  under  the  circumstances  is  sup- 
posed to  stand  in  the  same  position,  may  not  do  the  same."  ^^ 
Mr.  Parsons  is  of  the  opinion  that  "a  charterer  may  insure  un- 
der the  name  of  freight  what  he  is  to  receive  for  carrying  the 
goods  of  others,  provided  that  amount  is  at  his  risk";  he  also 
says  in  regard  to  the  profit  the  charterer  expects  to  make  from 
carrying  his  own  goods:  "We  do  not  know  why  the  char'terer 
does  not  stand  in  the  same  condition  with  the  shipowner,  and 
as  the  shipowner  has  an  insurable  interest  in  the  freight  of 
his  own  goods  which  he  may  insure  under  that  name,  the  char- 
terer should  have  an  insurable  interest  in  the  carriage  of  his 
own  goods,  and  may  insure  it  simply  as  freight  ....  We 
believe  that  the  charterer  may  insure  his  interest  in  the  freight 
under  the  word  'freight'  "  ^°  Mr.  Phillips  deduces  from  the 
cases  the  rule  "that  a  charterer  who  is  the  only  person  inter- 
ested in  the  freight  or  a  part  of  it,  or  is  bound  by  his  agree- 
ment to  insure  it,  and  make  it  good  at  'all  events,  may  insure 
it  generally  to  the  amount  of  his  interest,  without  particularly 
specifying  it"  ®^ 

"  Per  Putnam,  J. 

"  See  sees.  1007-1010.  1012.  101.^.  1016.  herein. 

"  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  227,  228.  265, 
*221,  *222,  *259;  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed. 
1887,  34. 

"  1  Parsons  on  Marine  Insurance,  ed,  1868,  173,  174,  529,  notes. 

"  1  Phillips  on  Insurance,  3d  ed.,  262.  263.  sees.  480.  481,  relyin.sr 
upon  Taylor  v.  Wilsou,  15  East.  324;  Oliver  v.  Greene,  3  Mass.  133; 
Bartlett  v.  Walter,  13  Mass.  207. 
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§   1722.     Same  Subject — Conclusion. — Were  we  to  tormu- 

late  a  rule,  we  sliould  only  state  in  substance  what  is  contained 
in  the  opinions  of  Mr.  Arnould,  Mr.  Parsons,  and  Mr.  Phillips, 
noted  under  the  last  section,  with  which  opinions  we  fully  con- 
cur, and  which  find  support  in  the  words  of  Putnam,  J.,  in 
C^lark  V.  Ocean  Insurance  Companj,'^^  and  are  sustained  upon 
analogy  and  principle  by  the  cases  relied  on;  and  we  would  sug- 
gest that  in  all  cases  where  the  chartereo:  has  an  insurable  in- 
terest in  freight  as  such,  and  the  insurance  is  fairly  made  by 
the  parties  with  a  full  knowledge  of  the  material  facts,  the 
amount  of  interest  which  the  charterer  has  at  risk,  under  such 
circumstances,  ought  to  be  fully  protected  within  the  rules  of 
indemnity  by  a  general  policy  on  freight  and  by  that  name 
without  more  specific  description 

§  1723.  Freigrht — Designation  of  Shipowner's  Interest. 

By  reason  of  the  extensive  meaning  of  the  word  "freight,"  that 
term  as  used  in  policies  of  insurance  signifies  all  the  benefit 
derived  by  the  shipowner  either  from  the  chartering  of  the 
ship  or  its  employment  for  the  carriage  of  the  goods  of  others, 
and  the  shipowner  may  also,  under  the  general  designation  of 
"freight,"  insure  the  profit  he  expects  to  realize  from  the  in- 
creased value  of  his  own  goods  arising  from  their  transporta- 
tion in  his  own  ship.^^  In  case  of  insurance  of  the  shipowner's 
profit  in  carrying  his  own  goods,  it  is  better  to  insure  goods  and 
freight  togetlier,  describing  them  as  goods  and  freight. 

§  1724.  Freig-ht — Other  Interests. — Where  by  a  writ- 
ten clause  the  insurance  was  "declared  to  be  on  freight  earned 
or  not  earned,  policy  to  be  proof  of  interest,"  freight,  and  not 

"  16  Pick.  (Mcass.)  289. 

^  Flint  V.  Flemyng,  1  Barn.  &  Adol.  45,  per  Lord  Tenterden;  Riley 
V.  Hartford  Ins.  Co.,  2  Conn.  373;  Wolcott  v.  Eagle  Ins.  Co.,  4  Pic!c. 
(Mass.)  429;  Silloway  v.  Neptune  Ins.  Co.,  12  Gray  (Mass.),  73;  Rob- 
inson V.  Mamifacturers'  Ins.  Co.,  1  Met.  (Mass.)  143;  Denorn  v.  Home 
etc.  Assnr.  Co.,  L.  R.  7  Com.  P.  341;  De  Vaux  v.  Jansen,  5  Bing. 
N.  C.  519;  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.)  289.  per  Put- 
nam. J.;  Hart  v.  Delaware  Ins.  Co.,'2  Wash.  (C.  C.)  346;  M'Gaw  v. 
Ocean  Ins.  Co..  23  Pick.  (Mass.)  409,  per  Shaw.  C.  .T.;  Etches  v.  Al- 
den.  1  Man.  &  R.  157;  Cal.  Civ.  Code,  sec.  2661.  But  see  Dumas  v. 
Jones.  4  Mass.  647. 
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cargo,  was  held  within  the  tenns.^'*    "Freight  on  board,"  means 
freight  of  the  vesseL®^     Freight  is  susceptible  of  api>ortioii- 
ment  as  between  the  owners  and  the  insurei-s,  so  as  to  give  to 
each  of  the  parties  the  usufruct  of  the  ship  during  the  time 
of  their  respective  ownership.*"^  Where  a  policy  was  on  freight; 
from  a  certain  port,  and  part  of  the  outward  cargo  was  bar- 
tered for  other  cargo  which  was  taken  on  board,  it  was  held 
that  the  freight  covered  only  the  substituted  cargo,  and  not 
any  part  of  the  outwai-d  cargo  remaining  on  board  ;*''^  nor  does 
a  cargo  on  freight  valued  cover  specie.^^     The  eaming-s  of  a 
ship  on  a  fishing  voyage  are  not  "freight"  in  this  country,  but 
are  otherwise  designated  in  the  policy.^^     Freight  is  not  cov- 
ered by  the  term  "property,"  and  where  an  insurance  was  on 
pi'operty    on    board,    a    part    of    the    cargo    being    timber, 
three-fifths   of   which   was   to  be   taken   as   freight,    it   was 
held  that  the  policy  covered  three-fifths  of  tlie  lumber,  but  not 
the  freight  of  the  rest  of  the  cargo.*^^     Freight  generally  does 
not  cover  the  freight  of  goods  laden  on  deck,  since  a  policy 
would  not  generally  attach  to  goods  so  laden,  for  the  risk  is 
greater  than  that  contemplated.'^^     This  rule  is,  however,  sub- 
ject to  such  exceptions  as  may  arise  in  case  of  usage  or  a  par- 
ticular designation  or  disclosure  of  the  nature  of  the  risk.'^^ 
Many  of  the  principles  underlying  the  question  of  attachment 
and  duration  of  the  risk  on  goods  and  freight  are  applicable 
here,  and  it  will  be  sufficient  to  refer  to  the  chapter  thereon,  as 
they  are  more  fully  stated  there  than  could  be  done  here  ex- 
cept by  unnecessary  repetitions^ 

"  Hiith  V.  New  York  Tns.  Co.,  8  Bosw,  (N.  T.)  538. 

"  Ivobinson  v.  Mannfacturers'  Ins.  Co.,  1  Met.  (Mass.)  143. 

«°  Kennedy  v.  Baltimore  Ins.  Co.,  3  Har.  &  J.  (Md.)  367;  6  Am.  Dec. 
409. 

"  Forbes  v.  Cowie.  1  Camp.  520. 

**  Adams  v.  Pennsylvania  Ins.  Co.,  1  Ttawle  (Pa.)  97. 

«•  1  Phillips  on  Insurance,  3d  ed.,  209,  seo.  490. 

w  -wigcrin  V.  Mercantile  Ins.  Co.,  7  Pick.  (Mass.)  271. 

"  Adams  v.  Warren  Tns.  Co..  22  Pick.  (TNIass.)  103;  Dodj?e  v.  Bartol, 
5  Me.  286;  Toledo  F.  &  M.  Ins.  Co.  v.  Speares,  16  Ind.  52.  See  sec. 
1720.  herein. 

"  Milward  v.  ITerbert.  3  Ad.  &  E..  N.  S..  120;  Northwestern  Ins.  Co, 
V.  iRtna  Ins.  Co.,  26  Wis.  78.    And  sec.  1720,  herein. 

"  See  e.  xxxvii,  hei'ein. 
Joyce,  Vol.  III.— 109 
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§   1725.    Goods,  Wares  and  Merchandises — Cargo. — The 

policy  in  marine  risks  may  be  upon  goods  or  mercliandise  gen- 
erally. A  policy  on  goods  need  not  specify  the  different  kinds; 
this  arises  both  from  the  fact  of  the  almost  impossibility  of  par- 
ticularizing in  many  cases,  and  again  the  policy  is  so  framed, 
by  reason  of  the  usual  memorandum  clause,  as  to  afford  pro- 
tection to  the  underwriter  in  case  of  articles  perishable  in  their 
nature.'^*  The  question  might,  however,  arise  whether  the 
words  "laden  under  deck"  are  more  conclusive  than  the  im- 
plied condition,  and  would  supersede  a  well-known  and  well- 
ascertained  usage  so  as  to  exclude  evidence  thereof."^^  As  a 
general  rule,  one  may,  by  the  terms  "goods"  or  "merchandise" 
secure  the  protection  of  the  policy  upon  such  goods  of  the  in- 
sured as  are  on  board  at  the  time  of  loss.  This  rule,  however, 
does  not  apply  to  those  cases  where  the  nature  or  kind  of  the 
goods  are  such  as  to  require  a  specific  designation.'''^  The  term 
"cargo"  is  held  to  be  one  of  extensive  signification,  and  to 
mean  the  lading  of  a  ship  of  whatever  it  consists.'^'^  When  the 
cargo  consists  of  a  few  articles,  or  of  goods  valued  by  the  hogs- 
head, pipe,  bale,  etc.,  it  is  customary  to  specify  them,  but  un- 
der the  English  form  of  policy  this  would  not  be  necessary.'''* 
An  insurance  on  the  "cargo"  or  "goods  and  merchandise"  of  a 
whaling  ship  will  cover  oil  and  other  articles  which  are  the 

'*  The  English  form  of  the  policy  is  "upon  any  kind  of  goods  and 
merchandises."  Of  the  cargo  found  in  use  here  we  will  notice  two; 
thus,  one  form  is,  "Upon valued  at laden  or  to  be  laden  un- 
der deck  on  board."    Another  is,  "Upon laden  or  to  be  laden  on 

'board." 

"  See  sees.  1718,  et  seq.,  and  sec.  1726,  herein. 

"  For  the  general  principles  above  stated,  see  1  Marshall  on  Insur- 
ance, ed.  1810,  *316;  1  Arnould  on  Marine  Insurance,  Perldns'  ed. 
1850.  214,  et  seq.,  *210,  et  seq.;  1  Arnould  on  Marine  Insurance.  I\Iac- 
lachlan's  ed.  1887,  24.  et  seq.  "It  suffices,"  says  Emerigon.  "that  the 
aliment  of  the  risli  is  found  contained  in  the  ship  to  render  the  in- 
surance on  cargo  and  goods  valid;  for.  as  the  Guidon  decides,  there 
is  no  need  in  insurance  to  specify  the  quantity  or  quality  of  the  mer- 
chandise insured":  Emerigon  on  Insurance,  Meredith's  ed.  18.50,  c.  x, 
sec.  1,  p.  233. 

"  Macy  V.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354. 

«  De  Symonds  v.  Shedden.  2  Bos.  &  P.  1.53:  1  Marshall  on  Insur- 
ance, ed.  1810,  *317;  1  Arnould  on  Marine  Insurance.  Perkins'  ed. 
18.50,  221.  *215;  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed. 
1887,  29,  30, 
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ordinary  products  of  the  voyage.'^^  The  clause  "goods  laden 
or  to  be  laden"  on. board  covers  all  goods  laden  and  to  be  laden 
embraced  in  the  contract.^*'  "Merchandise,"  in  marine  poli- 
cies, is  said  to  include  all  property  of  gTeat  value  on  board  ship 
and  not  attached  to  the  person  of  passengers.  ^^  An  insurance 
by  common  carriers  on  a  canal  on  "goods  and  merchandise" 
was  held  a  sufficient  description  to  cover  their  interest.^^ 
"Merchandise,"  as  used  in  a  fire  policy,  does  not  cover  every 
kind  of  inanimate  movable  property;  so  that  a  policy  on  "gi-ain 
and  other  merchandise"  in  warehouses  is  held  not  to  cover  a 
platform  scale  bedded  in  the  floor,  a  beam  scale,  corn-sheller, 
and  belting,  although  they  had  been  dispensed  with  in  the  busi- 
ness and  offered  for  sale,  nor  does  it  include  implements  used 
or  necessary  to  the  business,^^  although  as  a  rule  "merchandise" 
will  cover,  vsdthout  more  specific  designation,  all  property  kept 
for  sale  and  all  kinds  of  goods  in  which  the  assured  deals.^* 
Under  a  policy  on  "merchandise"  a  small  railroad  car  and  a 
mast  and  boom  in  store  for  sale  were  held  covered;  ®^  and 
"merchandise"  will  cover  a  curricle,®^  and  also  furniture,  wear- 
ing apparel,  and  books.^^  Goods  "shipped  on  board  the  G. 
Steamship  Co."  covers  goods  on  a  chartered  ship  of  the  com- 
pany.®^ Goods  being  landed  in  shallops,  boats,  or  launches, 
according  to  usage,  in  such  cases  are  covered.^'  Cargo  tem- 
porarily  landed   may  be   covered.®''       Goods   remaining    on 

"  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  (Mass.)  227;  Hill  v.  Patten. 
8  East.  374. 

"">  Hinck  V.  Home  Ins,  Co.,  19  La.  Ann.  527. 

"  BroAvn  v.  Stapleton,  4  Bing.  119,  per  Park,  J.  See  Hill  v.  Patten. 
8  East,  374,  per  Lord  Ellenborougli. 

"  Crowley  v.  Cohen,  3  Barn,  <fe  Adol.  478. 

»»  Kent  V.  Liverpool  &  London  Ins.  Co.,  26  Ind.  294;  29  Am.  Dec. 
463. 

"  Stlllwell  V.  Staples,  19  N.  Y.  401. 

**  Burgess  v.  Alliance  Ins.  Co.,  10  Allen  (Mass.),  22. 

•«  Dnplanty  v.  Com.  Ins.  Co.,  Anth,  (N.  Y.)  114. 

"  Siter  V.  Morrs.  13  Pa.  St.  218. 

««  CroPRwell  V.  Mercantile  ISfnt.  Ins.  Co..  19  Fed.  Bep.  24.  See  Red 
Wing  Mills  v.  Jlercantile  Mut.  Ins.  Co.,  19  Fed.  Rep.  11.5. 

«»  Stewart  v.  Bell,  5  Barn.  &  A.  238.  Section  1569.  herein.  See  sec. 
1599,  herein. 

•"  Section  1576,  herein. 


§  1726  DESCRIPTION    OF    PKOPERTY.  1732 

board  after  the  bulk  of  the  cargo  is  discharged  are  not  cov- 
ered.^^ 

§  1726.  Goods  Laden  on  Deck. — Goods  laden  on  deck,  in 
order  to  be  covered  by  the  policy,  must  be  specifically  men- 
tioned, or  it  must  be  stated  in  the  application  that  they  are  so 
shipped.  Goods  so  stowed  are  not  covered  by  a  policy  on  "car- 
go," "goods,"  or  "merchandise,"  or  "goods  and  merchandise." 
The  risk  on  goods  so  laden  is  gTeater  than  when  laden  the  cus- 
tomaiy  way,  nor  are  they  considered  as  part  of  the  cargo  in 
which  other  shippers  are  interested.®^  The  rule,  however,  is 
subject  to  such  exceptions  as  arise  in  the  case  of  usage,  or  where 
such  goods  are  so  carried  with  the  consent  of  the  insurer,  or 
where  the  policy  is  on  property  specifically  named  and  is  of  a 
character  which  is  usually  carried  on  deck,  not  only  for  its  own 
safety,  but  the  safety  of  the  ship,  in  which  last  case  the  insurer 
is  presumed  to  know  that  they  were  intended  to  be  insured  as 
laden.®'  But  in  cases  where  usage  is  relied  upon,  the  ques- 
tion is  held  to  go  beyond  mere  proof  of  the  fact  that  it  was  cus- 
tomary so  to  stow  the  goods,  and  that  it  must  be  shown  as 
evidencing  tlie  intent  to  insure  goods  so  stowed  that  losses  have 
been  paid  by  insurers  in  like  cases  under  a  general  policy.®* 
It  would  seem,  however,  tliat  the  principle  underlying  the  cases 
so  deciding  ought  not  to  be  held  to  require  anything  more  than 
clear  and  satisfactory  proof  that  such  a  custom  exists,  so  as  to 
raise  the  presumption  that  the  insurers  have  knowledge  there- 

"  Moore  v.  Taylor,  1  Ad.  &  E.  25;  3  Nev.  &  M.  406.  See  c.  sxxvii, 
herein, 

•»  Tairaton  Copper  Co.  v.  Merchants'.  Ins.  Co..  22  Pick.  (Mass.)  108; 
Lenox  v.  United  Ins.  Co.,  3  Johns.  C.  (N.  Y.)  178;  Allegre  v.  Maryland 
Ins.  Co.,  2  Gill  &  J.  (Md.)  1SC>;  20  Am.  Dec.  424;  Smith  v.  Mississippi 
Ins.  Co.,  1  La.  (O.  S.)  142;  30  Am.  Dec.  714;  Dodge  v.  Bartel,  5  Me. 
286;  Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429;  Toledo  F.  &  M. 
Ins.  Co.  V.  Spears,  16  Ind.  52;  Adams  v.  Warren  Ins.  Co.,  22  Pick. 
(Mass.)  163;  Miller  v.  Titherington.  7  Hurl.  &  N.  954;  31  L.  J.  Ex. 
363;  affirming  6  Hurl.  &  N.  278;  30  L.  J.  Ex.  217. 

'^  Wadsworth  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.)  34;  De  Costa  r. 
Edmunds,  4  Camp.  142;  2  Chit.  227;  Blackett  v.  Koyal  Ex.  Assur.  Co., 
2  Cromp.  &  J.,  per  Lord  Lyndhurst,  C.  B. 

"  Wadsworth  v.  Pacific  Ins.  Co..  4  Wend.  (N.  Y.)  34:  Taunton  Cop- 
per Co.  V.  Merchants'  Ins.  Co..  22  Pick.  (Mass.)  108.  See  Northwest- 
ern Iron  Co.  V.  .S^tna  Ins.  Co.,  26  Wis.  78. 
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oif^  but  if  both  the  character  of  the  goods  are  specified  and  a 
usage  of  long  standing  to  stow  such  goods  ou  deck  is  shown, 
and  they  ai'e  laden  on  the  deck  of  a  steamer,  their  loss,  they 
being  necessarily  jettisoned,  will  be  covered  by  the  policy.^® 
Where  the  application  failed  to  state  that  the  goods  were  ship- 
ped on  deck,  and  the  underwriters  had  no  knowledge  of  that 
fact,  it  was  held  that  there  could  be  no  recovery.  It  appeared, 
however,  that  the  fact  was  stated  in  the  bill  of  lading  which 
was  given  to  the  secretary  of  the  company,  but  the  secretary 
did  not  open  or  read  it.^^  In  this  connection  the  case  of  Wood 
V.  Phoenix  Insui'ance  Company^^  is  important.  The  action 
was  a  libel  by  the  owner  of  goods  jettisoned  to  recover  contri- 
bution by  general  average.  The  cargo,  which  was  iron,  was 
loaded  a  part  under  and  a  part  on  deck,  and  the  insurance  was 
upon  the  part  stowed  under  deck,  but  the  underwriter  knew 
that  a  part  was  loaded  above  deck.  The  deckload  was,  how- 
ever, not  included  in  the  policy,  because  the  insured  was  un- 
willing to  pay  the  underwriters  the  terms  asked.  It  was  sought 
to  establish  a  custom  of  the  trade  in  shipping  cargo  of  such  a 
character  to  load  a  part  thereof  on  deck.  The  court  held  that 
in  the  absence  of  clear  evidence  of  such  a  custom,  the  claim 
against  the  underwriters  could  not  be  sustained,  although  it 
was  admitted  tliat  if  such  a  custom  were  proven,  it  constituted 
an  exception  to  the  general  rule.  The  other  exceptious  noted 
were  where  the  goods  are  carried  on  deck  by  contract  and  where 
they  are  so  carried  on  steam  vessels.  The  decision  is  valuable, 
and  extensively  reviews  the  authorities.^^  Mr.  Amould  is, 
however,  of  the  opinion  that  as  "the  custom  only  applies  to  cer- 
tain descriptions  of  goods  in  any  trade,  it  may  be  doubtful 
whether  even  in  this  case  the  goods  ought  not  to  be  specifically 
described  in  the  policy  in  order  that  the  underwriter  may  be 

»  See  Wood  v.  Phoenix  Ins.  Co.,  1  Fed.  Rep.  235.  Sections  255-258, 
herein. 

»•  Merchants'  &  Mamifactnrers'  Ins.  Co.  v.  Shilllto.  15  Oliio  St.  559. 

"  Smith  V.  Mississippi  Ins.  Co.,  11  La.  142;  30  Am.  Dec.  714. 

•»  1  Fed.  Rep.  235. 

•»  See.  also.  Milwnrd  v.  Hibbert.  3  Ad.  &•  E..  N.  S..  120;  11  X.  J. 
O.  R..  N.  S..  1.37:  Miller  v.  Titlierincton.  7  ITnrl.  &-  N.  278:  30  L.  J.  Ex. 
217;  Rogers  v.  Mechanics'  Ins.  Co.,  1  Story  (C.  C),  603. 
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apprised  that  he  is  to  run  the  extra  risk" ;  and  Mr.  Maclachlan 
expresses  the  same  doubt  and  caution.^ ^"^ 

§  1727.  Goods,  Wares,  and  Merchandise  "in  Trust  or 
on  Commission" — On  Consigrnnient. — An  insurance  upon 
goods  held  in  trust  or  on  commission  covers  goods  held  by  the 
assured  on  storage,  for  which  he  is  to  receive  a  compen^ation.^*^^' 
The  phrase  "held  in  trust"  must  be  understood  in  a  mercantile 
sense,  and  not  in  a  strictly  technical  sense,^°^  and  the  words 
''held  by  them  in  trust"  will  extend  to  and  cover  property 
held  exclusively  in  trust  for  railroad  companies,  who  have  an 
insurable  interest  in  such  goods;  the  words  cannot  be  limited 
so  as  to  exclusively  apply  to  a  holding  in  trust  only  for  an  ab- 
solute owner.^°^  An  insurance  on  a  stock  in  trade,  on  consign- 
ment, or  held  in  trust,  covers  goods  bought  on  the  joint  account 
and  to  be  sold  for  mutual  profit  of  the  insured  and  another  not 
named  in  the  policy.^ "'*  The  clause  "in  trust  or  on  commis- 
sion" covers  cloth  sent  the  insured  to  be  manufactured  into 
clothing,^ °^  and  goods  intrusted  to  a  warehouseman  for  keei> 
ing  are  covered  under  the  words  "merchandise  held  in 
trust."  ^^®  And  the  same  is  true  of  the  words  "in  trust  or 
on  commission,"  even  though  one  is  not  bound  to  insure  the 
same,  and  without  regard  to  the  fact  whether  the  insured  had 
a  lien  thereon  or  not  for  storage.^"'^  So  household  furniture 
and  wearing  apparel  in  the  warehouse  of  a  commission  and  for- 
warding firm,  and  also  books  deposited  with  them  subject  to 
the  owner's  orders,  are  covered  by  a  clause  insuring  merchan- 

'«•  1  Amould  on  Marine  Insurance.  Perkins'  ed.  1850.  218,:  *213;  1 
Amould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  27. 

»<»  Home  Ins.  Co.  v.  Favorite.  46  111.  263. 

>«  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  (3  Otto)  .^27; 
Lucas  V.  Insurance  Co..  23  W.  Va.  258;  48  Am.  Rep.  383;  Home  Ins. 
Co.  V.  Favorite,  46  111.  263. 

"'  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387:  10 
Super.  Ct.  Rep.  365;  19  Ins.  L.  J.  385:  7  Rail.  &  Corp.  L.  .T.  363.  See, 
also.  Hough  V.  People's  F.  Ins.  Co.,  36  Md.  398;  Snow  v.  Carr,  61  Ala. 
363. 

"*  Millaudon  v.  Atlantic  Ins.  Co.,  8  La.  (O.  S.)  .5.58. 

»•»  Stillwell  V.  Staples.  19  N.  Y.  401. 

>»•  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co..  m  U.  S.  (3  Otto)  527. 

>•"  Waters  t.  Monarch  Ins.  Co.,  5  El.  &  B.  870;  25  L.  J.  Q.  B.  102. 
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dise  generally,  "and  without  exception,  tlieir  own  or  held  iu 
trust  or  on  consignment."  ^"^  So  the  words  "held  in  trust" 
will  cover  the  interest  of  a  commission  merchant  or  other  con- 
signee in  goods  consigned  to  him,-^^^  Goods  pawned  may  be 
covered  by  like  words.^^*^  But  a  policy  on  goods  bought  at 
the  assured's  own  risk  does  not  cover  goods  consigned  to  him 
nor  his  commissions  thereon.-^  ^^ 

§  1728.     Clause    *'in  Trust  or  on   Commission"  may  be 
Limited   and  Controlled  by  Other  Words  in  the  Policy. 

The  meaning  of  the  words  "in  trust  or  on  commission"  may  be 
limited  and  controlled  by  the  use  of  other  words  and  clauses. 
Thus,  where  the  insurance  was  upon  "merchandise,  the  in- 
sured's own,  in  trust  or  on  commission,"  followed  by  the  clause 
"for  which  they  are  responsible,"  it  was  held  that  said  clause 
controlled  the  rights  of  the  parties,  and  that  the  policy  did  not 
cover  goods  deposited  in  bond  for  which  the  warehousemen 
gave  wharfingers'  warrants,  deliverable  to  the  persons  named 
therein  or  assigns,  upon  payment  of  duty  and  warehouse 
charges,  which  goods  were  purchased  by  the  assured  from  im- 
porters, who  indorsed  the  warrants  in  blank  and  delivered 
them  to  the  insured,  who  in  time  sold  them  to  others  on  credit 
under  an  agreement  to  have  the  goods  cleared  and  delivered. 
For  these  goods  the  insured  were  in  no  way  responsible  to  the 
purchasers  in  case  of  loss  by  fire,  and  were  under  no  obligations 
to  have  them  insured,  nor  were  the  purchasers  either  chaxged 
with  the  premiums  nor  in  any  way  liable  therefor,  and  the  as- 
sured would  not  be  aided  in  such  case  by  the  fact  that  they 
paid  the  purchasers  the  value  of  the  goods  destroyed  by  fire, 
since  such  payment  must  be  held  to  have  been  voluntarily 
made  under  the  circumstances.^ ^^ 

g  1729,     Goods,  etc. — "Sold  but  not  Delivered" — "Sole? 

but   not  Removed."— The    words    "sold    but    not  delivered'* 

'«  Siter  V.  Morrs,  13  Pa.  St.  218. 

109  Parks  V.  General  Mut.  Ins.  Co.,  5  Pick.  (Mass.)  34;  Johnson  ▼. 
Campbell.  120  Mass.  449. 

"»  Tn  re  Wright,  1  Ad.  &  E.  fi21. 

"*  Toppan  v.  Atkinson,  2  Mass.  305. 

»*  North  British  «:  ^Mercantile  Ins.  Co.  v.  MoCfatt,  7  L.  R.  Com.  P. 
25;  41  L.  J.  Com.  P.  1. 
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apply  to  goods  or  property  whicli  have  been  sold,  but  the 
ownership  of  which  has  not  been  changed  by  delivery.^ ^^  So 
the  words  "their  own  or  held  by  them  in  trust  or  on  commis- 
sion, or  sold  but  not  delivered,"  in  a  policy  issued  to  a  packing 
establishment  will  cover  goods  held  on  storage,  although  not 
held  for  sale  or  commission,  for  the  clause  should  not  be  lim- 
ited in  its  operation  to  cases  where  the  title  of  goods  has  been 
vested  in  a  trustee.^^*  And  a  policy  upon  "property  held  by 
it  in  trust  or  sold  but  not  delivered,  and  piled  on  the  docks," 
will  cover  property  sold,  piled,  and  marked  for  delivery  await- 
ing removal  by  the  purchaser.^ ^^  The  words  "sold  but  not 
removed"  have,  however,  a  more  extensive  meaning  than  the 
words  "sold  but  not  delivered,"  for  in  the  former  ciase  it  makes 
no  difference  that  the  title  to  the  property  and  the  ownership 
and  right  to  control  has  passed  to  another  by  delivery;  the  gist 
of  the  obligation  is  that  the  property  has  not  in  fact  been  re- 
moved, and  to  that  extent  it  is  covered  by  a  policy  containing 
the  clause  "sold  but  not  removed."  ^^® 

§  1730.  Goods,  etc — "In  Trust  or  on  Commission" — 
On  Storage — Where  Policy  Requires  Specific  Declara- 
tion or  Separate  Insurance. — If  by  the  express  stipulations 
of  the  policy  goods  held  in  trust  or  on  commission  or  on  storage 
are  to  be  particularly  described  or  specified,  or  expressly  de- 
clared as  such  or  separately  insured,  such  provision  must  be 
complied  with,  and  an  insurance  upon  goods  generally,  or  in 
fact  otherwise  than  in  such  terms  as  to  apprise  the  insurers  of 
the  character  of  the  risk  in  conformity  with  the  special  require- 
ment, will  not  cover  goods  in  trust  or  on  commis'sion.-^^'^  And 
in  such  case,  if  the  policy  indicates  that  no  other  interest 
than  that  of  o^vnership  in  the  goods  is  covered,  the  indemnity 
will  be  confined  to  that  interest,  and  if  it  appears  that  the 

"»  Waring  v.  Indemnity  F.  Ins.  Co..  4.5  N.  Y.  606. 

"♦  Home  Ins.  Co.  v.  Favorite,  46  111.  263;  Phoenix  Ins.  Co.  v.  Fa- 
vorite. 49  111.  259. 

"»  Michigan  Pipe  Co.  v.  Michigan  F.  &  M.  Ins.  Co..  92  Mich.  482;  52 
N.  W.  Rep.  1070. 

"«  Waring  v.  Indemnity  F.  Ins.  Co.,  4.5  N.  Y.  606. 

*"  Baltimore  F.  Ins.  Co,  v.  Loney,  20  Md.  20, 


i 
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goods  destroyed  are  held  in  trust  merely,  and  that  the  insured 
is  not  the  owner  of  any  of  tliem,  and  is  not  subjected  to  any 
loss  or  liability  by  the  fire,  there  can  be  no  recovery;  ^^^  and 
it  is  so  held  even  though  the  property  be  goods  held  on  com- 
mission, and  upon  which  the  insured  has  a  lien  for  advances.^  ^^ 
If  a  policy  be  effected  upon  a  stock  of  music  and  musical  in- 
struments, and  the  policy  provides  that  goods  held  in  storage 
must  be  specifically  and  separately  insured,  a  piano  received 
from  the  owner  to  be  forwarded  to  another  place  for  repairs  is 
covered  to  its  full  value  by  the  clause  "held  by  him  in  trust  or 
on  commission";  ^^o  j^^^.  ^nder  such  a  requirement  will  a  pol- 
icy upon  "jewelry  and  clothing,  being  his  stock  in  trade,"  ef- 
fected by  a  pawnbroker,  cover  articles  in  pawn.^^^ 

§  1731.  Where  Policy  Stipulates  Specific  Insurance 
of  Goods  "in  Trust"  and  Specifies  what  Interests  those 
Words  Cover.— Where  the  policy  stipulates  that  prop- 
erty held  in  trust  must  be  insured  as  such,  and  also  specifies 
what  interests  are  intended  to  be  covered  by  the  words  "in 
trust,"  the  requirement  is  thereby  limited  in  its  application  to 
the  interests  expressly  designated  as  those  intended  to  be  cov- 
ered. Nevertheless,  an  interest  arising  out  of  a  secret  ti*ust  in 
fraud  of  creditors  will  not  be  protected,  even  though  tech- 
nically within  the  terms  of  the  specification.  Thus,  where  the 
stipulation  is  that  "property  held  in  trust  must  be  insured  as 
such,"  and  the  clause  follows,  "By  property  held  in  trust  is  in- 
tended property  held  under  a  deed  of  trust  or  under  appoint- 
ment of  a  court,  or  held  as  collateral  security,"  property  held 
in  trust  to  defraud  the  owner's  creditors  is  not  within  the  pro- 
tection of  the  limiting  clause,  but,  otherwise,  where  the  prop- 
erty is  held  as  security  for  a  debt.^^^ 

§  1732.     Goods    and  Merchandise — Shifting-   and    Suc- 
cessive  Cargoes. — Emerigon    says;  "Effects    laden  on   board 

"•  Duncan  v.  Sun  Mut.  Ins.  Co..  12  La.  Ann.  486. 
"»  Brirlita  v.  La  Fa.velte  Ins.  Co..  2  Hall  (N.  Y.).  372. 
"»  Lncas  v.  Livorpool  eto.  Ins.  Co.,  23  W.  Va.  258;  48  Am.  Rep.  383. 
See  Dalfflish  v.  Buchanan.  10  C.  C.  S.  3.32:  2(1  Scot.  Jur.  160. 
'"  Eafel  V.  Nashville  Co..  7  La.  Ann.  244. 
"»  Ayres  v.  Hartford  P.  Ins.  Co.,  17  Iowa,  176. 
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during  the  course  of  the  voyage  for  account  of  the  insured  are 
covered  by  a  general  insurance  on  the  cargo";  ajad  again:  "The 
insurance  covers  all  goods  laden  on  boai"d  the  ship  ....  dur- 
ing the  course  of  the  voyage,  provided  the  clause  to  touch  at 

has  been  stipulated."  ^-^     So  the  rule  is  that  a  marine 

policy  on  goods  and  merchandises  generally  covers  shifting  or 
successive  cai'goes  loaded  on  board  the  same  ship  in  the  course 
of  the  same  voyage  in  substitution  of  the  original  cargo;  as  in 
case  of  a  trading  voyage  out  and  home,  and  substituted  goods 
loaded  at  intermediate  ports.  The  character  of  the  traffic  or 
produce  or  goods  changed  may  differ,  and  yet,  according  to  the 
course  of  such  trading  voyage,  constitute  one  continued  subject 
matter  of  insurance  under  the  name  of  "goods"  or  "merchan- 
dises." ^^*  And  the  same  rule  applies  where  by  the  descrip- 
tion of  the  subject  matter  the  policy  indicates  that  a  trading 
voyage  is  contemplated,  although  not  expressed.^  ^"^ 

§  1733.     Goods  or  Mercliandise — Shifting-  and  Succes- 
sive Goods — After-acquired  Property — Fire  Hisks. — If  a 

fire  policy  is  effected  upon  a  stock  of  goods  or  merchandise  to 
be  sold  and  replenished,  and  which  is  fluctuating  in  character, 
or  the  property  is  of  a  particular  class,  or  is  constantly  chang- 
ing in  value,  goods  successively  in  stock,  consisting  of  additions 
made  from  time  to  time  after  the  policy  is  effected,  are  covered, 
for  the  insurance  in  such  cases  is  not  confined  to  the  par'ticu- 
lar  goods  or  merchandise  in  stock  when  the  policy  was  effected; 
but  where  the  nature  of  the  risk,  the  character  of  the  property, 
and  business  usages  so  indicate,  it  will  be  held  that  the  in- 
surance covers  the  goods  or  merchandise  of  the  character  and 
description  or  class  specified  on  hand  or  in  stock  at  the  time  of 
loss,  not  exceeding  the  amount  insured.  This  rule  arises  not 
only  from  the  principles  of  indemnity,  but  also  accords  with 
the  rules  of  construction  whereby  the  policy  is  to  be  given 

"»  Emerigon  on  Insurance,  Mereditli's  ed.  1850,  c.  x,  sec.  1,  pp.  237- 
39. 

"*  Hill  V.  Patten,  8  East,  377,  per  Lord  Ellenboronsrh.  See  Tobin  v. 
Hartford.  34  L.  J.  Com.  P.  37;  13  Com.  B..  N.  S.,  791;  32  L.  J.  Com. 
P.  134;  Crowley  v.  Cohen,  3  Barn.  &  Adol.  478. 

"*  See  sec.  1569,  herein. 
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effect,  so  far  as  possible,  in  accordance  with  tiie  manifest  inten- 
tions of  the  parties,  and  also  to  make  the  protection  the  policy 
affords  coextensive  with  such  intent,  so  fai-  as  is  consistent  with 
the  words  u,sed  and  the  risk  assumed.^  ^^  .  And  in  case  of  an 
insurance  upon  live-stock  on  the  premises,  the  policy  is  not 
avoided  by  the  fact  that  the  horse  killed  was  acquired  by  as- 
sured, after  the  policy  issued,  by  exchange  for  horses  then  on 
the  premises.-'"'^ 

§  1734.  What  Goods  are  Covered  may  be  Determined 
by  Custom  between  the  Parties. — A  custom  between  the  par- 
ties may  determine  what  goods  are  covered  by  the  policy.  Thu3 
all  goods  consigned  may  be  covered  by  an  open  policy,  in  the 
absence  of  a  reservation  to  the  contrary  expressed  in  the  bill 
of  lading,  where  such  is  the  custom  between  the  parties.^^" 

§  1736.  What  Goods  are  Covered  maybe  Determined 
by  Known  Usage  of  a  Particular  Place. — A  usage  of  a  par- 
ticular place  governing  the  mode  of  shipping  goods  and  of  ef- 
fecting insurances  upon  the  same,  and  under  which  shipments 
are  rarely  known  either  to  the  consignee  or  the  insured  until 
the  arrival  of  the  vessel,  and  which  is  so  well  known  among 
merchants  that  the  underwriters  are  bound  to  take  notice  there- 
of, will  bind  them,  and  goods  insured  in  accordance  with  such 
custom  will  be  covered.^  ^^ 

**•  American  Central  Ins.  Co.  v.  Rothschild.  82  111.  16;  City  F.  Ins. 
Co.  V.  Mark,  45  111.  282;  Whitwell  v.  Putnam  F.  Ins.  Co.,  6  Lans. 
(N,  Y.)  166;  Cower  v.  Ocean  Ins.  Co.,  19  La.  28;  Hoffman  v.  JEtna 
F.  Ins.  Co..  32  N.  Y.  40.5;  88  Am.  Dec.  337;  Sawyer  v.  Dodjje  Mut.  Ins. 
Co.,  37  Wis.  504;  Hooper  v.  Hudson  River  F.  Ins.  Co.,  17  N.  Y.  424; 
British-American  Ins.  Co.  v.  Joseph,  9  L.  C.  Rep.  Q.  B.  448;  West 
Branch  Ins.  Co.  v.  Helfenstein.  40  Pa.  St.  289;  80  Am.  Dec.  573;  IVrry 
Co.  Ins.  Co.  V.  Sewart,  17  Pa.  St.  45;  Butler  v.  Standard  F.  Ins.  Co..  4 
Abb.  N.  C.  391;  Cromwell  v.  Portsmouth  F.  Ins.  Co..  26  N.  H.  289; 
Lane  v.  Maine  Ins.  Co.  (3  Fairf.).  12  Me.  44;  Mills  v.  Farmers'  Ins. 
Co..  37  Iowa,  400;  Planters'  Ins.  Co.  v.  Encle,  .52  Md.  468. 

"'  Mills  V.  Farmers'  Ins.  Co..  37  Iowa,  400. 

**  Bramstein  v.  Crescent  Mut.  Ins.  Co..  24  La.  Ann.  589. 

«•  Hartshorne  v.  Union  Mut,  Ins.  Co..  36  N.  Y.  172;  5  Bosw.  (N.  Y.) 
538;  Pratt  v.  Union  Mut.  Ins.  Co..  9  Bosw.  (N.  Y.)  100;  citing  Harts- 
horne V.  Union  Mut.  Ins.  Co.,  5  Bosw.  (N.  Y.)  538. 
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§  1736.  Goods  or  Merchaudises  to  be  Described  by 
Indorsement — Approval  of  Kisks — Goods  to  be  Tbere- 
after  Declared  aud  Valued — Marine  Kisks/^° — It  is  no  doubt 
perfectly  competent  to  eli'ect  insurances  on  goods,  merchandis- 
es, or  property  agreed  to  be  subsequently  declared  or  indorsed 
upon  the  policy  or  otherwise,  and  the  policy  may  be  open  or 
valued,  or  what  is  known  as  a  "running  policy."  These  poli- 
cies are  differently  framed;  they  may  be  upon  such  sums  or 
property  from  such  places  and  on  board  such  vessels  as  shall 
be  agreed  upon  and  indorsed;  or  they  may  stipulate  that  no 
shipments  are  to  be  considered  or  be  binding  until  approved 
and  indorsed ;  or  tliat  risks  are  to  attach  from  the  time  of  ship- 
ments, which  are  to  be  reported  to  insurers  on  receipt  of  in- 
voices for  indorsement;  or  that  all  sums  or  the  various  sums  at 
risk  be  indorsed,  or  that  the  risks  applicable  be  reported  to  the 
underwriter  for  indorsement  as  soon  as  known  to  the  assured; 
or  that  indorsements  on  the  policy  are  to  be  evidence  of  prop- 
erty at  risk;  or  the  premium  on  risks  may  be  stipulated  to  be 
fixed  at  the  time  of  indorsement;  or  other  words  of  similar  im- 
port.^ ^^  Although  a  policy  of  this  character  may  be  practi- 
cally a  new  and  separate  insurance  upon  each  successive  parcel 
of  goods  as  indorsed/^^  nevertheless  the  object  or  purpose 
of  such  insurances  is  to  afford  protection  under  a  general  policy 
■upon  expected  shipments  by  indorsements,  and  thus  protect  all 
merchandises  of  the  assured  at  risk,  instead  of  effecting  a  par- 

"•  See  see.  1576.  herein. 

"^  See  Neville  v.  MerchaTits  &  Manufacturers'  Ins.  Co..  19  Ohio. 
452;  17  Ohio  192;  Da  Costa  v.  Frith,  4  Burr.  19fifi;  Schaefer  v.  Bal- 
timore M.  Tns.  Co..  33  Md.  109;  .Jameson  v.  Ralli.  6  El.  &  B.  422;  Kew- 
ley  V.  Ryan.  2  H.  Black.  34.3;  Marx  v.  National  M.  &  F.  Ins.  Co..  25 
La.  Ann.  39;  Donville  v.  Sun  Mut  Ins.  Co..  12  La.  Ann.  259;  Gled- 
stanes  v.  Boyal  Exch".  Assur.  Co.,  5  Best  &  S.  797;  34  L.  .7.  Q.  B.  30; 
Protection  Ins.  Co.  v.  Wilson,  6  Ohio  St  .5.53;  Carver  Co.  v.  Mami- 
facturers'  Ins.  Co.,  6  Gray  (Mass.).  214;  Lanffhorne  v.  Colojran.  4 
Taunt  330;  Wells  v.  Pacific  Ins.  Co..  44  Cal.  397;  Edwards  v.  St. 
Louis  Perpetual  Ins.  Co.,  7  Mo.  382;  Kennebec  Co.  v.  Augusta  Ins. 
etc.  Co.,  6  Gray  (Mass.).  204;  Harman  v.  Kingston.  3  Camp.  1.50: 
Orient  Mut  Ins.  Co..  20  Pa.  St.  312.  Nearly  all  the  above  cases  are 
noted  it\  the  text  of  this  section. 

^5*  Hartshorne  v.  Shoe  &  Leather  Dealers'  Ins.  Co.,  15  Gray  (Mass.), 
240;  Donville  v.  Sun  Ins.  Co.,  12  La.  Ann.  159. 
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ticular  policy  upon  each  shipment;  and  again,  tlie  nature  and 
kind  of  the  goods  to  be  shijDped  may  not  be  known,  or  it  may 
not  be  known  that  the  goods  are  shipped  until  after  the  loss, 
as  in  case  of  goods  expected  from  abroad.     In  many  of  the  de- 
cisions the  principal  point  involved  is  whether  the  contract  has 
been  completed.     Other  questions,  however,  are  whether  the 
indoi-sement  may  be  made  after  loss;  whether  the  underwriter 
is  obligated  to  indorse  shipments  or  give  his  approval;  whether 
he  has  a  right  to  reject  a  declaration,  etc.     The  wording  of  the 
contract  must  necessarily  affect  its  construction  and  the  rela- 
tive rights  of  the  parties.     The  effect  of  these  contracts  will, 
however,  be  seen  from  the  cases  following  in  this  section.^ ^^ 
In  an  Ohio  case^^*  the  policy  was  an  open  one  on  such  sums 
and  property  from  such  places  and  on  board  such  vessels  as 
should  be  mutually  agreed  upon  between  the  parties  and  in- 
dorsed upon  the  policy.     The  point  involved  was  whether 
there  was  a  completed  contract,  there  being  a  modification  of 
the  value  to  be  insured,  and  it  was  held  that  there  was  to  be  no 
acceptance  of  the  modification.     Again,  it  is  held  obligatory 
upon  the  underwriters  to  indorse  the  shipments  notwithstand- 
ing the  loss  where  they  are  notified  within  a  reasonable  time 
after  the  shipment  and  the  insured  acts  in  good  faith,  although 
in  such  cases  the  insured  cannot,  as  to  any  shipments  made  by 
them  and  coming  within  the  conditions  of  the  policy,  wait 
until  he  hears  that  the  ship  is  lost  or  in  peril  and  then  elect, 
and  in  such  cases,  upon  notification  of  the  insured  to  the  office 
of  the  underwriter,  the  insurance  takes  effect  from  the  ship- 
ment, and  covers  the  goods  lost  or  not  lost.^^°     In  a  Maine 
case  the  insurance  was  under  an  open  running  policy  "lost  or 
not  lost"  to  a  specified  sum  on  property  on  hoard  vessel  or  ves- 
sels, "with  such  other  risks  as  may  be  agreed  as  per  indorse- 
ment herein  accepted  by  this  company."  The  nominal  assured, 
by  virtue  of  an  authorization  by  the  underwriter,  indorsed  a 
risk  and  filled  out  a  blank  certificate  in  favor  of  the  plaintiff 

*"  See,  also,  cases  citod  in  the  first  note  in  tliis  section. 
"*  Neville  v.  Merchants  t<c  Manufacturers'  Ins.  Co..  10  Ohio,  452; 
overruling  17  Ohio.  192. 
"*  Carver  Co.  v.  Manufacturers'  Ins.  Co.,  G  Gray  (Mass.),  214. 
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to  a  specified  sum  on  certain  mercliandises  on  a  named  vessel, 
designating  the  place  from  and  tke  destination,  and  received 
the  premium.  The  court  decided  that  the  contract  was  com- 
pleted.^ ^^  In  another  case,  however,  the  polic;y  was  upon  prop- 
erty "lost  or  not  lost  on  board  vessel  or  vessels,"  etc.,  all  sums 
at  risk  to  be  indorsed  upon  the  policy  and  valued  at  the  sum 
indorsed  at  such  a  per  cent  as  should  be  specified  against  each 
indorsement.  The  underwriter  refused  to  indorse  an  the 
ground  that  a  loss  had  occurred,  and  it  was  held  that  the  agree- 
ment was  to  effect  a  new  and  separate  insurance  on  successive 
shipments  by  indorsement  and  an  agreed-upon  rate  of  pre- 
mium, and  therefore  the  consent  of  both  parties  was  necessary, 
and  there  was  no  completed  contract^ ^^  If  the  policy  pro- 
vides for  an  insurance  upon  "such  property  in  such  sums," 
etc.,  as  may  be  approved  "and  entered  in  the  book  attached 
to  this  policy,"  and  that  the  risk  shall  not  be  binding  "until 
so  approved  and  entered,"  the  goods  are  properly  described  by 
indorsement  and  entry  in  accordance  with  the  stipulations  of 
the  contract,  and  are  covered  by  the  policy  by  the  entry  made 
as  specified  by  the  insurer  or  his  authorized  agent.^^®  In  an- 
other case  the  stipulation  was  that  shipments  were  not  to  be 
"considered  insured  until  approved  and  indorsed  on  this  policy" 
by  the  underwriter,  "indorsements  valued  at  the  same,  pro- 
vided they  do  not  vary  from  the  cost  more  than"  a  certain  per 
cent.  Indorsements  were  customarily  made  of  the  shipments, 
and  shortly  thereafter,  upon  receipt  of  the  invoices,  the  value 
and  rate  were  filled  in.  After  the  vessel  was  overdue  it  was 
discovered  that,  owing  to  a  mistake  in  writing  in  an  indorse- 
ment, the  value  of  the  goods  shipped  was  not  stated,  and  it 
was  declared  that  the  insurers  were  not  then  obligated  to  in- 
dorse the  same,  and  were  not  liable.^^^     Where  treasure  and 

"«  Massachusetts  t.  Maine  Mut.  M.  Ins.  Co..  61  Me.  537. 

'"  Hartshorne  v.  Shoe  &  Leather  Dealers'  Ins.  Co.,  15  Gray  (Mass.). 
240. 

»»*  Marx  V.  National  M.  &  F.  Ins.  Co..  25  La.  Ann.  39.  "  No  risk 
■was  to  be  bindins:  till  approved  and  entered.  When  this  was 
done,  the  contract  of  insurance  became  operative,  and  it  covered  the 
property,  whether  lost  or  not  lost,  at  the  time  of  the  abandonment," 
per  Wyley,  J. 

'^»  Schaefer  v.  Baltimore  M.  Ins.  Co..  33  Md.  109. 
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bullion  to  be  shipped  bj  W.  was  insured  under  an  open  or  run- 
ning marine  policy,  the  various  sums  to  be  indorsed  thereon, 
and  risks  applicable  to  be  reported  to  the  company  for  indorse- 
ment as  soon  as  known  to  the  assured,  the  policy  to  attach  from 
the  loading  thereof  on  board  at  specified  ports,  it  was  held  that 
treasure  on  board  at  one  of  the  specified  ports  was  covered,  and 
that  the  company  was  liable  although  a  loss  had  occurred  and 
was  known  to  the  parties  before  indorsement;  although  it  was 
said  in  this  case  that  it  was  the  duty  of  the  insured  to  report 
the  amount  of  shipments  as  soon  as  the  fact  became  known  to 
the  insured,  without  regard  to  the  sources  of  information,^"**^ 
It  is  declared  by  a  learned  writer  that  if  the  assured  effects  a 
policy  on  goods  to  be  thereafter  declared  and  valued,  as  in 
case  of  goods  expected  from  foreign  ports,  and  the  kind  and 
amount  are  unknown  to  the  assured,  and  since  he  may  have 
no  knowledge  thereof  before  the  loss,  it  is  not  obligatory  upon 
him  to  declare  the  siame  before  the  loss,  although  the  effect  of 
not  so  declaring  will  be  to  make  the  policy  an  open,  and  not  a 
valued,  one.**^  It  will  be  observed  that  the  wording  of  the 
clause  relating  to  indorsement  is  the  point  upon  which  rests 
the  determination  of  the  relative  rights  of  the  parties,  and  that 
in  most  of  those  eases  where  the  decision  was  adverse  to  the 
claim  of  the  insured  it  depended  upon  the  fact  that  the  con- 
tract lacked  some  essential  necessary  to  its  completion,  or  that 
the  insured  had  failed  to  fully  comply  with  what  the  court  by 
its  construction  of  the  requirements  of  the  policy  deemed  some 
condition  precedent.  Thus,  in  one  case  the  modification  of 
the  value  was  not  accepted;  in  others  the  premium  was  not 
fixed,  or  being  fixed  the  terms  were  not  accepted  or  the  pre- 
mium had  not  been  paid  or  secured.  Some  of  the  cases  seem 
to  have  been  arbitrarily  decided,  and  out  of  these  arbitranly 
made  decisions  arises  a  conflict  with  those  cases  wherein  the 
courts  have  endeavored  to  follow  principle  and  precedent. 

i«  Wells  V.  Pacific  Ins.  Co.,  44  Cal.  S07. 

»"  1  ArnoTild  on  Marine  Insiirnncp.  Perkins'  erl.  ISFiO.  ^27.  *n21:  1 
ArnoTild  on  Marine  Tnsnrance.  Mnclnchlan's  ed.  1887,  315;  citing 
tlrawford  v.  Hunter,  8  Term.  Rep.  10,  n. 
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§  1737.  Gunpowder — Marine  Risk. — Where  gunpowder 
foims  a  part  of  tke  cargo,  and  is  an  article  notoriously  suitable 
to  the  market  where  it  is  destined,  it  will  be  covered  by  a  pol- 
icy indorsed  ''cargo,"  and  which  makes  no  exception  as  to  gun- 
powder, and  such  article  is  "lawful  goods  and  merchandise'* 
under  such  policy.^ ^^  It  is  pertinent  to  this  rule  to  note  that 
the  decision  rests  upon  a  principle  differing  from  that  wkerein 
certain  specified  articles  generally  known  as  "hazardous"  or 
•'extra-hazardous"  are  excluded  by  a  provision  in  the  policy 
from  its  protection,  and  where  the  rule  would  obtain  that  the 
enumeration  of  designated  articles  as  tbose  which  cannot  be 
kept  amounts  to  a  consent  that  all  otbeirs  may  be  kept 

§  1738.  House  or  Building- — Dwelling-house — The  word 
"h'oi^e,"  as  used  in  a  policy  of  insurance,  embraces  everything 
appurtenant  and  accessory  to  the  main  building  and  wbich  is 
a  part  and  parcel  thereof,  even  though  separated  therefrom. ^'^^ 
An  incubator  building  used  for  the  sole  purpose  of  hatching 
cbickens  is  not  a  "farm  building"  within  the  meaning  of  those 
words,  as  used  in  a  statute  proliibiting  insurances  in  mutual 
fire  companies  on  any  property  other  than  detached  buildings 
and  farm  buildings.^**  So  a  bog-pen  and  hen-house,  covered 
with  boards  and  neither  shingled  nor  battened,  are  not  a  build- 
ing under  a  representation  tliat  there  are  no  buildings  within 
a  specified  distance  of  the  property  insured.-^^^  So  it  is  held 
competent  to  show  by  the  testimony  of  builders  whether  struc- 

'^  Lapene  v.  Sun  Ins.  Co.,  8  La.  Ann.  1.  "We  think  there  is  noth- 
ing: in  anotlier  ground  of  defense  urged  in  this  court,  viz.:  That  the 
risk  was  unduly  enhanced  by  there  being  gunpowder  among  the 
plaintiffs'  goods.  The  invoice  shows  that  some  twenty  kegs  of  pow- 
der were  on  board.  We  do  not  find  any  exception  in  the  policy  as  to 
gunpowder.  It  is  construed  in  the  general  laws,  'lawful  goods  and 
merchandise,'  under  which  the  plaintiffs  insured,  and  is  an  article 
notoriously  suitable  to  the  market  to  which  the  cargo  was  destined. 
It  clearly  comes  within  the  word  'cargo,'  which  was  indorsed  on  the 
policy,"  per  Eustis,  C.  J. 

»«  Workman  v.  Insurance  Co.,  2  La.  (O.  S.)  507;  22  Am.  Dec.  141. 

>«*  O'Neil  V.  Pleasant  Prairie  Mut.  F.  Ins.  Co.,  71  Wis.  621,  un^der 
Laws  Wis.  18S.5,  c.  421.  sec.  2. 

»«  White  V.  Mutual  F.  Assur.  Co.,  8  Gray  (Mass.),  5G6. 
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tures  are  "brick  buildings."  ^^^     If  a  house  is  described  as  a 
"brick  building/'  the  fact  that  a  wall  which  had  settled  has 
heen  rei^laced  by  wood  does  not  make  it  a  misdescription.^'*^ 
The  insurance  upon  a  building  applies  to  the  structure  as  such, 
£0  mucb  so  that  if  it  loses  its  distinctive  character  and  ceases 
to  exist  as  a  building  through  some  agency  other  than  that  of 
the  peril  specified  in  the  policy,  it  at  that  moment  loses  the 
protection  offered  by  the  insuranee.     The  materials  existing 
separately  or  in  some  othea:"  form  do  not  constitute  the  build- 
ing.^''^     But  after  >a,  building  has  been  partly  destroyed  by  fire 
and  in  that  form  is  again  insured  as  a  building,  the  company 
cannot  avoid  liability  under  a  claim  that  the  property  insured 
was  not  a  building  at  the  time  the  policy  was  issued,    nor  can 
it  successfully  defend  on  the  ground  that  the  total  loss  resulted 
from  both  fires.^^^     A  building  with  a  granite  front  only  and 
three  stories  high  in  the  front  'and  rear  and  one  story  bigh  in 
the  middle  is  a  "three-story  granite  building"  mthin  the  mean- 
ing of  those  words  in  a  policy.^ ^'^     An  insurance,  however, 
upon  a  stone  dwelling-house  does  not  cover  a  bouse  partly  wood 
and  partly  stone.^^^      So  a  policy  upon  a  "frame  building  and 
additions  thereto  with  a  shingle  roof ,"  occupied  "as  a  dwelling,-' 
covers  a  carriage-house  under  the  same  shingle  roof  used  for 
keeping  therein  carriages  and  horses,  and  also  having  a  room 
over  the  carriage  part  which  was  occupied  by  a  servant,  said 
"carriage-house"  being  separated  by  a  plain  board  partition 
from  the  woodshed,  which  connected  it  with  the  kitchen.^ ^^      »^ 
"one-story"  building  covers'  a  story  and  a  half.^^*     A  cellar 
mentioned  in  the  application  is  covered,  although  not  described 
in  the  policy,  if  the  policy  makes  the  lapplieation  a  part  there- 

**•  Mead  v.  Northwestern  Ins.  Co.,  7  N.  T.  530. 

"^  Gerhausen  v.  North  British  &  Mercantile  Ins.  Co.,  7  Nev.  174. 

'«  Nave  V.  Home  Mut.  Ins.  Co.,  37  Me.  430. 

"'  Hambiirg-Bremen  F.  Ins.  Co.  v.  Garlinuton.  G6  Tex.  103. 

"^  Medina  v.  Builders'  Mut.  F.  Ins.  Co.,  120  ^Nfass.  22.5. 

'"  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52;  22  Barb.  527  (two  judges 
dissenting). 

"»  Hannan  v.  Williamsburgh  City  F.  Ins.  Co.,  SI  Mich.  561;  45  N. 
W.  Sep.  1122. 

"'  Eakin  v.  Home  Ins.  Co.,  1  Tex.  Civ.  Cas.,  sees.  1234,  1235. 
Joyce,  Vol.  III.— ilO 
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of,^°^  otherwise  a  cellar  will  not  be  considered  as  a  story  of  the 
house.-^^°  The  dwelling-house  of  the  insured  may  meain  only 
one  room  in  which  he  lives.^^^  But  if  a  building  is  described 
as  ''occupied  as  a  machine-shop,"  when  in  fact  it  is  occupied 
for  a  purpose  which  makes  the  risk  greater,  as  where  it  was 
actually  occupied  as  an  organ  factory,  the  property  will  not  be 
covered j^'^^  nor  does  a  policy  upon  "buildings  and  fixtures" 
cover  fumiture.^^^  "Where  the  building  is  described  as  "stand- 
ing detached,"  it  will  cover  a  building  seven  feet  away  from 
other  buildings,  and  the  words  "standing  detached"  may  not 
be  shown  to  mean  buildings  at  a  greater  distance.^^* 

§  1739.  Houses  and  Buildings — Connected  Structures 
and  Additions. — The  policy  may  by  express  terms  include 
connected  buildings,  structures,  or  additions;  or  the  term 
"building,  factory,  or  warehouse"  may  by  implication  include 
other  buildings  or  structures  so  connected  wdth.  the  main 
building  as  to  be  actually  a  part  thereof,  and  in  the  case 
of  factories  or  other  buildings  devoted  to  particular  uses,  it 
may  be  evident  that  certain  connected  buildings  were  neces- 
sary to  the  continued  occupation  of  the  main  building,  and 
were  therefore  evidently  contemplated  as  included  in  the  de- 
scription as  a  part  of  the  property  intended  to  be  insured,  and 
so  under  certain  circumsttances  parol  evidence  will  be  admitted 
that  connected  buildings  were  intended  to  be  included.  Thus, 
wbere  a  policy  was  effected  upon  a  brick  building  used  as  a 
"tobacco  factory  and  warehouse,"  it  was  held  competent  to 
show  by  parol  evidence  that  the  policy  was  intended  to  include 
a  room  wbich  was  connected  with  the  main  building  by  bridges 
and  used  as  a  part  of  the  factory.^ ^°  So  insurance  on  a  grain 
"elevator,  buildings,  and  additions"  will  extend  to  and  include 

««  Menk  v.  Home  Mut.  Ins,  Co.,  76  Cal.  50;  18  Pac.  Eep.  117;  14 
Pac.  Rep.  837. 

"'  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389. 

166  Friedlander  v.  London  Assur,  Co.,  1  Moody  &  R.  171. 

'"  Goddard  v.  Monitor  Ins.  Co.,  108  Mass.  56. 

1"  Holmes  v.  Charlestown  M.  &  F.  Ins.  Co..  10  Met.  (Mass.)  211. 

"'  Hill  V.  Hibernia  Ins.  Co.,  17  N.  Y.  Supr.  Ct.  26, 

»*>  Harris  v.  iEtna  Ins,  Co.,  1  Cine.  (Ohio)  361. 
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a  building  tlirougli  wliicli  all  tlie  grain  is  received  into  or  dia- 
charged  from  the  warehouse,  although  such  building  is  only 
attached  to  the  elevator  proper  by  boards  nailed  to  both  struc- 
tures and  the  J  are  two  and  a  half  feet  apart.^''^  So  a  building 
described  as  a  "car  factory,"  the  policy  being  upon  goods 
therein,  includes  goods  in  a  wing  connected  with  the  main 
building  by  an  opening  through  the  wall  usually  closed  by  an 
iron  door,  where  both  the  wing  and  main  building  are  kno^Ti 
as  the  car  factory  and  are  both  used  for  manufacturing  cars.*®^ 
So  a  policy  on  a  brick  store  will  include  a  wooden  shed  or  awn- 
ing projecting  over  the  sidewalk  supported  on  pillars  sunk  into 
the  ground  on  the  farther  side  and  having  rafters  extended  into 
the  brick  wall  of  the  building.^  ^^  And  the  term  "one  build- 
ing" in  a  policy  will  include  an  entire  structure  under  one  com- 
mon outer  wall  which  is  under  one  management  and  control 
and  devoted  to  the  same  use,  although  it  is  a  warehouse  five 
stories  high,  divided  into  three  compartments  on  each  flloor  by 
two  main  partition  walls,  with  doors  eight  feet  square  connect- 
ing the  several  compartments  on  each  floor;  and  a  custom  of  a 
particular  place  to  class  certain  stories  as  distinct  buildings  and 
risks  will  not  bind  the  parties  to  an  insurance  effected  in  an- 
other place  in  the  absence  of  proof  that  the  custom  was  known 
to  said  parties.-'^*  So  an  engine-room  and  its  contents  located 
at  a  distance  of  twenty-two  feet  from  the  mill,  connected  there- 
with by  a  ghaft  for  transmitting  po^ver  and  by  a  spout  for  car- 
rying shavings,  is  covered  by  a  policy  upon  a  planing-mill  and 
addition  and  machinery  therein,  especially  where  there  is  no 
evidence  of  any  other  addition,  and  even  though  there  be  a 
roadway  sepaj'ating  the  buildings.^  ^' 

§   1740.      Household    Furniture — Hotel   Furniture. — 

Household  furniture,"  in  the  absence  of  restrictive  words  in  the 

in  Cargill  V.  Millers  &  Mannfarturers'  Miit.  Tns.  Co..  n.*?  Minn.  90. 
See.  also.  Pettit  v.  State  Ins.  Co.  (Minn.V  43  N.  W.  Rep.  .378. 

>«*  Blake  v.  Exchange  etc.  Tns.  Co..  12  Cray  (Mass.l.  2n,'i. 

>«  Commercial  F.  Ins.  Co.  v.  Allen.  SO  Ala.  .^7;  1  S.  "Rep.  20. 

"*  German-American  Ins.  Co.  v.  Commercial  F.  Ins.  Co.,  95  Ala.  469; 
21  Ins.  L.  J.  626;  11  S.  Rep.  117. 

"'  Home  Mut.  Ins.  Co.  v.  Roe,  71  Wis.  33;  36  N.  W.  Rep.  594  (an- 
notated case). 
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policy,  covers  goods,  vessels,  utensils,  and  siicli  other  articles 
and  property  which  are  reasonably  necessary,  useful,  and  con- 
venient for  housekeeping.-^ ^^  And  in  marine  policies  household 
furniture  may  sometimes  be  covered  under  the  designation  of 
"cargo."  ^^^  So  insurance  upon  a  hotel  and  its  furniture 
covers  furniture  stored  and  being  used  in  the  business  of  the 
hotel,  and  the  latter  is  not  within  the  exception  in  the  policy  of 
"goods  held  on  storage."  ^^^  And  -^vithin  the  same  principle 
furniture  in  a  dwelling-house  describes  and  covers  goods  stored 
in  the  attic  and  occasionally  used  when  needed  in  the  house.^^'-* 

§  1741.  Live-stock — Marine  Risks. — Live-stock  is  not 
included  under  the  general  description  of  "cargo"  or  "goods," 
for  such  property  is  the  subject  of  particular  insurance,  except 
in  case  of  a  usage  to  that  effect.^  ^°  Such  property  is,however, 
generally  insured  in  England  by  a  declaration  in  the  policy 
specifically  describing  such  property  by  kind  and  number  of 
each  kind  shipped,  or  by  a  specific  valuation  of  the  property 
as  such  under  an  annexed  statement  made  a  part  of  the  pol- 
icy.^''^^  And  as  a  rule,  in  this  country  such  property  ought  to 
be  particularly  represented  to  the  underwriters  and  described 
in  the  policy,  as  such  a  rule  requiring  such  specific  designation 
would  at  least  seem  reasonable,  for  the  undervtrriter  is  entitled 
to  know  the  extent  of  the  risk  he  assumes.^"^^ 

§  1742.  Locality  Important  in  Fire  Bisks. — As  a  rule, 
locality  and  place  are  essential,  but  in  detennining  how  far 
locality  is  important  in  describing  the  property  insured  refer- 

»••  Reynolds  v.  Iowa  &  N.  Ins.  Co.,  80  Iowa,  563;  46  N.  W.  Rep. 
659. 

1"  Vassee  v.  Ball,  2  Dall.  (U.  S.)  270. 

i"*  Continental  Ins.  Co.  v.  Pniitt,  65  Tex.  125. 

"»  Clarke  v.  Firemen's  Ins.  Co.,  18  La.  (O.  S.)  431. 

"»  Allegre  v.  Maryland  Ins.  Co.,  2  Gill  &  J.  CSId.)  136;  Wolcott  v. 
Eacle  Ins.  Co.,  4  Pick.  (Mass.)  429;  Chesapeake  Ins.  Co.  v.  Allegre,  2 
Gill.  &  J.  (Md.)  164. 

*"  Lawrence  v.  Aberdeen.  5  Barn.  &  Aid.  107;  Gabay  v.  Lloyd,  3 
Barn.  &  C.  793.    See  Brown  v.  Stapylton,  4  Bing.  119. 

"'  See  "Wolcott  v.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  434.  per  Putnam, 
J.,  and  cases  cited  under  first  note  to  this  section.  For  insurance  of 
live-stock  under  fire  risks,  see  sec.  2791,  herein. 
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ence  must  be  liad  to  the  character  of  the  property,  to  a  consid- 
eration of  what  is  the  primary  object  in  effecting  the  insur- 
ance, and  also  to  the  fact  to  what  uses  the  property  insured 
would  in  all  reasonable  probability  be  put.  So  usage  may  be 
a  controlling  factor  in  the  matter,  as  may  also  be  the  fact,  in  the 
case  of  certain  kinds  of  propei'ty,  whether  the  removal  thereof 
is  permanent  or  temporary.  Where  the  policy  is  upon  a  class 
of  property  the  risk  upon  which,  from  its  particular  character, 
depends  so  much  upon  place  or  location  that  the  same  consti- 
tutes an  essential  element  of  the  contract;  as  in  the  case  of  a 
stock  of  goods  or  fumitui'e  "contained  in"  a  specified  building, 
then  such  property  will,  as  a  rule,  not  be  covered,  if  changed 
or  removed  to  another  place  or  locality.  The  insurer  for 
various  reasons  in  cases  of  this  character  might  refuse  to 
accept  the  risk  altogether,  or  might  accept  it  at  an  en- 
hanced premium  if  he  had  known  that  its  location  was 
other  than  that  designated,  and  the  right  of  the  insurer  to 
know  exactly  what  risk  he  is  undertaking  cannot  be  denied. 
But  if  the  primary  object  is  to  insure  the  property  described, 
and  the  character  of  the  property  is  such  as  to  warrant  that 
presumption,  then  its  exact  location  may  be  a  subordinate  mat- 
ter of  more  or  less  importance.^ ^^  The  above  distinctions 
will,  however,  clearly  appear  from  an  examination  of  the  cases 
under  this  and  the  sections  next  f ollomng.  A  policy  upon  a 
house  insured  as  the  house  of  A  on  a  certain  road  does  not  cover 
a  house  of  A  located  in  another  place,  although  he  resided  in 
the  latter  place  and  the  agent  supposed  that  he  was  insuring  the 
house  in  which  he  resided.^ '^^  So  where  the  property  is  spec- 
ified as  located  in  a  certain  building,  it  is  not  covered  if  situate 
in  an  adjoining  building,  nor  can  the  policy  be  reformed  so 
as  to  protect  such  goods  so  located.* "^^     A  policy  upon  an  oil- 

""  Bradbury  v.  Fire  Tns.  Assn.,  80  Me.  396;  Trade  Ins.  Co.  v.  Bar- 
raoliff.  45  N.  J.  L.  .543;  Lyons  v.  Providenf^e-Wnshinston  Tns.  Co..  14 
B.  T.  in<>;  51  Am.  Bep.  3fi4;  Towne  v.  Fire  Assn..  27  Til.  App.  433; 
Severance  v.  Contino'ntnl  Tns.  Co..  5  Biss.  (C.  C.)  15(1:  Sampson  v.  Se- 
curity Tns.  Co.,  133  Mass.  49;  ITans  v.  Fire  Assn..  114  Pa.  St.  431;  Mc- 
C1"f^r  T.  Guard  F.  &  M.  Ins.  Co.,  4S  Iowa.  349. 

"*  Mead  v.  Westchester  F.  Ins.  Co.,  3  Hun  (N.  Y.),  G08. 
•"»  Severance  v.  Continental  Ins.  Co.,  5  Biss.  (C.  C.)  156. 
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mill  for  crushing  linseed  and  grinding  dyewood,  and  upon 
iixed  machinery  and  grinding  gear  therein,  and  which  also  in- 
sures one  logwood  house  in  which  chopping  dyewood  is  per- 
formed, does  not  cover  machinery  and  geai"  in  the  logwood 
house.^^** 

§  1743.  Locality — Property  "Contained  in." — A  policy 
on  merchandise  "contained  in  letter  'C,'  Patterson  stores,"  does 
not  cover  goods  in  the  same  building  in  section  "A,"  said  stores 
consisting  of  a  warehouse  divided  into  sections  by  fireproof 
walls  designated  by  letters  of  the  alphabet,  such  description  of 
locality  being  a  waiTanty.^^'^  So  an  insurance  upon  a  brick 
"pottery  building"  and  upon  machinery,  stock,  etc.,  "contained 
in  said  building,  situate"  on  D  street  near  the  F.  railroad, 
covers  only  the  pottery  building  and  its  contents.^ '^^  If  a  pol- 
icy describes  the  property  as  contained  in  a  building  of  a 
certain  kind,  parol  evidence  may  sometimes  be  resorted  to  to 
determine  whether  the  building  answers  the  description.^ '^^ 
So  goods  insured  as  being  in  "the  store  part"  are  not  covered 
when  located  elsewhexe,^^*^  and  goods  in  a  tavern  are  not  goods 
in  a  "store."  ^^^  Goods  described  as  in  a  building  used  as  a 
furnace-house  in  the  rear  of  number  82  on  a  specified  street 
are  held  not  covered  when  in  a  storehouse  in  the  rear  of  num- 
bers 82  and  84  of  said  street.^  ^^  In  a  policy  on  goods  "con- 
tained in"  a  house  at  a  specified  number  on  a  certain  street, 
the  exact  locality  is  important.* ^^ 

§  1744.  Locality  —  Property  "Contained  in*»  Con- 
nected or  Adjoining-  Buildingrs — New  Building-s  Substitn- 
ted  for  Old. — The  property  may  be  so  described  that  it  is  evi- 

"•  Hare  v.  Barstow,  8  Jur.  928. 

"'  Bryce  v.  Lorillard  F.  Ins.  Co.,  55  N.  Y.  240;  46  How.  Pr.  (N.  Y.> 
498:  3  Jones  &  S.  394;  14  Am.  Ren.  249. 

>"  Hews  V.  Atlas  Ins.  Co..  126  Mass.  389. 

"^  Medina  v.  Builders'  Mut.  F.  Ins.  Co..  120  Mass.  225. 

""  Boynton  v.  Clinton  etc.  Ins.  Co.,  16  Barb.  (N.  Y.)  254. 

181  prudliomme  v.  Salamander  Ins.  Co.,  27  La.  Ann.  695. 

"'  Eddy  St.  Foundry  v.  Camden  Stock  &  Mut.  Ins.  Co.,  1  Cliff.  (C. 
O  300. 

'"  Lyons  v.  Providence-Washington  Ins.  Co.,  14  R.  I.  109;  reversing 
13  R.  I.  347. 
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dent  from  the  ciiaracter  of  the  risk  or  the  nature  and  uses  of 
the  property  that  it  was  intended  that  the  insurance  should 
extend  to  and  cover  property  in  connected  or  adjoining  build- 
ings.    This  is  especially  true  in  cases  of  insurances  upon  man- 
ufactories and  their  contents,  or  where  the  buildings  are  used 
in  a  special  business,  and  are  so  constructed  with  reference  to 
the  particular  purpose  for  which  they  were  intended  that  al- 
though they  are  separate  structures,  yet  together  they  consti- 
tute one  structm-e  mthin  the  intent  of  a  description  in  an  insur- 
ance policy.     Manufactories  and  structures  of  the  latter  class 
are  generally  within  one  inclosure,  or  so  connected  with  each 
other  that  the  one  is  in  reality  a  part  of  the  other,  both  being 
used  together  for  a  common  purpose,  the  use  of  the  property  in 
one  being  necessarily  incident  to  the  use  of  that  in  the  other.^^* 
Thus,  where  the  property  was  described  as  a  "frame  steam  saw- 
mill" situate,  etc.,  "boiler,  engine,  machinery,  and  belting  con- 
tained therein,"  the  insurance  covers  a  planing  machine  in  the 
building  twenty-five  feet  distant  from  the  other  machinery,  but 
located  upon  the  same  floor,  connected  therewith  by  belting 
and  plainly  visible.^ ^^     So  grain  in  an  elevator  covers  grain  in 
an  adjacent  annexed  building,  both  being  connected  by  pas- 
sage-ways and  operated  as  one  elevator.^^^     And  in  the  case 
where  "chair,  lumber,  and  such  other  stock  as  is  usually  used 
in  a  chair  factory"  was  insured  as  "contained  in"  a  designated 
factory  situate,  etc.,  it  was  held  that  chair  material  was  in- 
cluded, although  in  an  engine-house  ten  feet  in  the  rear,  but 
connected  by  a  platform  eight  feet  wide  and  by  belting.     The 
chair  material  was  in  a  drying-room  in  the  second  story  of  the 
engine-house.^®'^     Where  a  policy  described  the  property  as 
"contained  in"  a  new  frame  bam,  wagon,  and  wareroom  sit- 

"*  See  Liddle  v.  Market  etc.  Tns.  Co..  4  Bosw.  (N.  Y.)  179:  Blake  v, 
Exehanffe  Tns.  Co.,  12  Gray  fJIass.).  2(\r>;  Sampson  v.  Security  Ins. 
Co..  133  Mass.  49,  and  cases  next  cited  under  this  section. 

""  .Tames  River  Ins.  Co.  v.  IMerritt,  47  Ala.  3.S7. 

188  pettit  V.  State  Tns.  Co..  41  Minn.  200;  4S  N.  W.  Rep.  37S.  See, 
also.  Carcill  v.  Millers  Sk  Mannfactnrers'  Mnt.  Ins.  Co..  .33  Minn.  00. 

^"  Liehenstein  v.  Battie  F.  Tns.  Co..  4^  Til.  301;  Tj'ebon!5tt>iii  v. 
Metropolitan  F.  Tns.  Co.,  45  111.  303.  Contra,  Liebenstein  v.  .T:tna 
Ins.  Co..  45  111.  303. 
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uate,  etc.,  it  was  held  not  to  cover  goods  and  merchandises 
contained  in  a  brick  addition  to  the  storeroom  erected  after 
the  policy  was  issued,  although  such  addition  covered  a  place 
where  part  of  the  barn  had  stood  at  the  time  the  insurance  was 
effected,  and  which  part  had  been  removed  for  the  additional 
structure.-^ ^*  Again,  where  the  primary  object  is  to  insure 
property  described  mthin  certain  limits,  its  exact  location  is 
a  subordinate  matter.^^^ 

§  1745.  Locality  — "Contained  in"  —  Goods  in  Dif- 
ferent Parts  of  Buildingr, — If  there  is  nothing  in  the  pol- 
icy nor  in  any  plan  or  other  paper  constituting  a  part  of  the 
contract  to  show  that  the  description  was  intended  to  limit 
the  location  of  the  property  insured  to  a  particular  part  of  the 
building,  it  will  not  be  so  limited,  and  a  clause  providing 
against  removal  of  the  goods  will  not  in  itself  be  sufficient  to 
constitute  such  a  limitation,  and  this  rule  applies  even  though 
the  property  be  placed  and  located  in  stores  in  said  building 
other  than  those  in  which  they  were  situate  when  the  policy 
was  issued.^®® 

§  1746.  Locality — "Contained  in" — Removal  of  Goods 
from  a  Specified  Location — Permanent  Removal. — If  from 
the  terms  of  the  policy  or  by  reason  of  the  plan  or  other  paper 
constituting  a  part  of  the  contract  it  is  evident  that  the  descrip- 
tion was  intended  to  limit  the  location  of  the  property  insured 
to  a  particular  part  of  the  building,  it  will  be  so  limited.  Thus, 
where  the  policy  is  upon  goods  "in  the  store  part,"  they  are 
not  covered  when  removed  to  the  second  and  third  stories  of 
the  building,  said  locality  not  being  the  "store  part."  ^^^  Kor 
are  goods,  insured  as  "contained  in"  a  dwelling-house,  covered 
when  removed  to  a  barn.^^^     go  tools,  pumps,  etc.,  describe^! 

**•  Lycomine  F.  Ins.  Co.  v.  Updegraff.  40  Pa.  St.  311. 

«»  Meadowcraft  v.  Standard  Ins.  Co.,  61  Pa.  St.  91. 

»•  Fair  v.  Manhattan  Ins.  Co.,  112  Mass.  320;  West  v.  Old  Colony 
Ins.  Co..  9  Allen  (Mass.l.  310. 

1"  Boynton  v.  Clinton  &  Essex  Mut.  Ins.  Co..  16  Barb.  (N.  Y.)  2.54. 

»«  Enslish  v.  Franldin  Ins.  Co..  m  IMicli.  273.  "It  is  claimed  for 
the  plaintiff  that  the  barn  in  this  case  may  be  considered  a  part  of 
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as  "contained  in"  a  certain  building  situate,  etc.,  are  not  pro- 
tected by  the  policy  when  removed  to  another  building  thirty 
feet  away.^^'  And  the  words  "contained  in"  as  applied  to  roll- 
ing stock'  of  a  railroad  company  in  car  and  engine  houses  are 
not  merely  descriptive  of  the  cars  and  engines  covered,  but  are 
words  of  limitation  intended  to  limit  the  risk  on  that  property 
to  the  time  during  which  they  are  actually  within  the  car  and 
engine  houses.^ ^*  The  rule  above  stated  is  especially  applica- 
ble to  cases  where  it  is  evident  that  the  removal  is  intended 
as  a  permanent  one,  as  is  clearly  illustrated  by  a  case  of  re- 
moval of  household  goods  from  the  place  where  located  when 
insured  to  another  residence,  there  to  be  used  by  the  in- 
sured.^'^^ 

§  1747.  liocality — Temporary  Removal  of  Property 
from  Specified  Location. — In  considering  the  effect  upon 
the  risk  of  a  removal,  an  important  consideration  is  that  of  the 
character  of  the  property,  and  the  uses  which  it  must  be  pre- 
sumed it  was  contemplated  that  the  property  would  in  all  rea- 
sonable probability  be  subjected  to  during  the  period  of  in- 
surance, and  in  connection  with  this  fact  another  point  is  in- 
volved, and  that  is,  whether  the  remofval  is  permanent  or  tem- 

the  dwelling-house,  It  being  within  the  curtilage.  But  there  is  no 
ground  for  this  claim.  This  is  a  case  of  contract,  and  the  question 
is  what  contract  the  parties  have  made.  For  some  purposes  the  law 
regards  a  baru  within  the  curtilage  as  part  of  the  dwelling-house,  but 
it  is  not  properly  so  regarded,  and  it  must  be  very  rare  indeed  that 
in  a  contract  it  Ls  treated  as  such.  It  certainly  was  not  so  treated  in 
this  case.  There  ■were  two  classes  of  insiired  property,  and  the  class 
to  which  the  goods  in  question  belonged  was  insured  as  situated  in  a 
described  building,  which  the  policy  designates  as  the  dwelling-house, 
and  the  description  malies  it  very  clear  that  no  other  building  was 
understood  to  be  included.  The  parties  certainly  did  not  understand 
that  in  insuring  the  household  goods,  etc..  in  the  dwelling-house,  and 
also  horse,  buggies,  etc.,  and  barn  tools,  that  the  horse,  buggies,  and 

barn  tools  were  in  the  dwelling-house We  find  the  contract  to 

be  that  defendant  Avill  be  responsible  for  the  loss  by  fire  of  these 
goods  while  they  remain  in  the  dwelling-house,  but  not  when  out  of 
it,"  per  Cooley.  C.  .T. 

>"  Harris  v.  Canadian  Ins.  Co..  .58  Iowa,  236. 

*•*  Annapolis  etc.  R.  R.  Co.  v.  Baltimore  etc.  Ins.  Co..  32  l\Id.  .57. 

**  Lyons  v.  Providence-Washington  Ins.  Co.,  14  R.  I.  109;  reversing 
13  R.  I.  347. 
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porary.  But  the  mere  fact  that  the  removal  is  a  temporary 
one,  when  its  character  and  use  does  not  warrant  it,  ought  not  of 
itself  to  protect  property  insured  when  removed  and  situate 
at  the  time  of  loss  in  another  place  than  that  specifically  desig- 
nated. In  marine  risks  usage  may  become  another  important 
factor  in  determining  the  right  to  change  a  designated  locality. 
Thus,  fui-niture  temporarily  stored  and  situate  at  the  time 
of  the  loss  in  a  building  other  than  that  designated  is  not  cov- 
ered.^^®  But  wearing  apparel  which  with  other  articles  is 
insured  as  contained  in  a  certain  "dwelling-house,"  and  which 
in  the  course  of  its  ordinary  use  and  while  being  worn  away 
from  the  premises  is  destroyed  or  damaged,  has  been  held  to 
be  covered  by  the  policy.^ ^^  So  a  ship's  furniture  which  is 
temporarily  placed  on  shore  in  a  storehouse  while  the  ship  is 
being  repaired  is  covered  under  a  usage  warranting  such  tem- 
porary removal.^ ^^  But  the  temporary  removal  of  cars  and 
engines  from  car  and  engine  houses,  even  for  a  regular  trip 
upon  the  road,  will  not  protect  them  where  the  policy  limits 
the  risk  by  the  words  "contained  in"  such  buildings.^ ^^  There 
are  several  cases  wherein  the  courts  have  considered  the  char- 
acter of  the  property  and  the  use  contemplated,  and  have  held 
that  horses  have  been  covered  by  the  policy  although  not  in 

•••  English  V.  Franklin  Ins.  Co.,  55  Mich.  273;  21  N.  W.  Rep.  340. 

•"  Longueville  v.  Western  Assur.  Co.,  51  Iowa,  553;  33  Am.  Rep. 
146.  "The  words  'contained  In  the  two-story  frame  dwelling,'  etc., 
are  words  of  description  of  tlie  property  insured,  indicating  the  place 
of  deposit  when  not  in  ordinary  use.  The  character  of  the  property 
insured  must  be  considered  in  determining  the  true  construction  of 
the  policy.  The  household  furniture  is  used  only  in  the  dwelling. 
It  is  proper  to  infer  that  the  parties  to  the  contract  intended  the 
risk  should  attach  to  it  only  when  in  the  building  specified.  But 
wearing  apparel,  when  used,  must  of  necessity  be  worn  sometimes 
away  from  the  dwelling.  Of  course,  the  use  of  the  apparel  away 
from  the  dwelling  must  be  an  ordinary'  use,  and  the  dwelling  must  be 
the  place  of  deposit  for  the  apparel  when  not  in  use.  The  policy, 
therefore,  does  not  contemplate  that  the  insured  may  take  a  journey 
or  sleep  away  from  his  dwelling;  thus,  when  the  apparel  is  not  worn, 
keeping  it  in  a  place  of  deposit  other  than  his  own  dwelling."  per 
Beck,  C.  J.  See.  also,  Noyes  v.  Northwestern  Mut  Ins,  Co.,  64  Wis. 
415.  and  cases  cited  therein. 

»»»  Felly  V.  Royal  Exch.  Assur.  Co..  1  Burr.  341. 

»»  Annapolis  R.  R.  v.  Baltimore  F.  Ins.  Co.,  32  Md.  37. 
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the  place  designated  by  tlie  policy;  as  in  a  case  wliere  a  horse 
was  killed  while  being  used  in  the  ordinary  course  of  business 
at  a  place  other  than  that  siDecified  in  the  policy,  even  though 
the  animal  was  purchased  after  the  policy  was  issued.^^°  And 
the  same  ruling  was  made  when  the  horse  was  lost  while  in  the 
barn  of  a  hotel  at  which  the  insured  had  stopped  overnight 
while  hauling  grain  to  market.^*^^  On  a  line  "with  tlie  cases 
above  noted  is  a  case  where  the  policy  was  upon  "carriages, 
buggies,  hacks,"  etc.,  contained  in  "livery  and  sales  stable," 
in  which  it  was  expressly  decided  that  the  words  "contained  in" 
could  not  be  construed  so  as  to  exclude  the  use  of  the  property 
reasonably  contemplated  by  its  very  character,  and  that  the 
words  merely  designated  the  place  of  usual  deposit  of  the  prop- 
erty when  not  in  use  or  while  being  prepared  for  use,  and 
therefore  a  carriage  or  hack  at  a  repair  shop,  temporarily  there 
for  repairs,  was  covered. ^°^  And  like  decisions  under  similar 
facts  have  also  been  made  in  other  states.^^'  On  the  contrary, 
however,  it  is  held  in  Maine  that  a  policy  containing  a  like 
description  does  not  cover  a  hack  in  a  repair  shop  one-eighth  of 
a  mile  away  for  the  temporary  purpose  of  repair,  the  insurers 
not  consenting  to  the  removal. ^^'^  Notwithstanding  adverse  de- 
cisions, reason  and  principle  would  seem  to  favor  the  rule  that 
if  the  property  is  of  such  a  character  that  it  may  be  reasonably 
presumed  that  the  insurer  knew  that  it  was  contemplated  that 

**  Mills  V.  Farmers'  Ins.  Co.,  37  Iowa.  400;  American  etc.  Ins.  Co.  v. 
Hans  (Pa.).  11  Atl.  Rep.  107.  See,  also,  Hans  v.  Fire  Assn.  of  Phila- 
delphia, 114  Pa.  St.  431;  7  Atl,  Rep.  159;  Trade  Ins.  Co.  v.  BarracliCf, 
45  N.  J.  L.  543. 

»i  Peterson  v.  Mississippi  Valley  Ins.  Co.,  24  Iowa.  404.  But  exam- 
ine Wildey  v.  Farm  Mut.  F.  Ins.  Co.,  52  Mich.  440.  See  Bruirht  v. 
Sprinprfield  F.  &  M.  Ins.  Co.,  34  Minn.  352;  Holbrook  v.  St.  Paul  F. 
&  M.  Ins.  Co..  25  Minn.  220.  See,  also,  Everett  v.  Continental  Ins. 
Co.,  21  Minn.  70.  But  see  Hans  v.  St.  Paul  F.  &  M.  Ins.  Co.  (Pa.),  15 
Atl.  Rep.  915  (annotated  case);  Gorman  v.  Hand-in-IIand  Ins.  Co..  11 
W.  R.  C.  L.  224. 

=«  Niagara  F.  Ins.  Co.  v.  Elliott,  85  Va.  962;  9  S.  E.  Rep.  694;  18 
Ins.  L.  J.  G2S. 

""  McCluer  v.  Girard  Ins.  Co.,  43  Iowa.  .349:  22  Am.  Rep.  249,  and 
note  253;  48  Iowa,  349;  London  etc.  F.  Ins.  Co.  v.  Graves  (Ky.),  12 
Ins.  L.  J.  308. 

^*  BrarHiury  v.  Fire  Ins.  Assn.  of  Enirlnnd  (and  fonr  other  com- 
panies), 80  Me.  390;  6  N.  E.  Rep.  733;  15  Atl.  Rep.  34  (annotated  case). 
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tke  property  would  be  used  in  the  ordinary  way  in  which  prop- 
erty of  a  like  character  is  generally  used,  and  that  the  real  and 
beneficial  enjoyment  of  the  same  precludes  any  supposition  that 
it  would  be  kept  at  all  times  in  one  particular  xplace,  then  the 
words  "contained  in"  cannot  exclude  such  property  from  the 
protection  of  the  policy  where  it  is  temporarily  removed  for 
the  use  contemplated  or  for  purposes  which  are  an  incident  to 
such  use,  and  language  which  would  exclude  such  a  construc- 
tion oug'ht  to  be  very  clearly  expressed. 

§   1748.     Locality — Property  on  Premises. — If  the  prop- 
erty is  described  as  being  on  certain  premises,  the  word  "prem- 
ises" will  limit  the  protection  of    the  policy  to  the    property 
within  or  upon  the  specified  locality,  except  there  be  a  usage 
warranting  the  conclusion  that    other  property  was  intended 
to  be  covered,  or  unless  the  character  and  use  of  the  property 
is  such  that  the  rule  given  under  the  last  section  will  apply. 
The  meaning,  however,  of  the  word  "premises"  may  be  limited 
or  extended  by  the  other  clauses  of  the  policy,  or  by  a  specific 
description  of  the  property  with  which  the  word  "premises" 
is  clearly  intended  to  be  synonymous.     Thus,  where  a  certain 
building  was  insured  as  a  "three-story  brick,  gravel-roof,  hotel 
building"  situate,  etc.,  and  known  as  the  "Tremont  House," 
and  permission  was  granted  to  light  "the  premises"  with  gaso- 
line, but  that  the  same  should  not  be  "stored  on  the  prem- 
ises," it  was  held  that  the  word  "premises"  was  limited  to  the 
building  itself,  and  did  not  extend  to  building  lots  outside  of 
the  hotel  belonging  to  the  insured,  so  as  to  prohibit  him  from 
depositing  gasoline  in  reasonable  quantities  thereon  for  use 
in  the  hotel. ^"-^     Property  described  as  being  situated  in  the 
rear  of  a  building,  situate,  etc.,  covers  all  property  of  the  kind 
specified  which  is  on  any  part  of  the  said  premises.^"^     But 
where  an  oil-tank  was  described  as  located  on  certain  land,  and 
at  the  time  of  the  loss  was  situate  in  another  place,  to  which 
it  had  been  carried  by  floods,  it  was  held  to  be  covered  by  the 

"*  Northwestern  Mnt.  Ins.  Co.  v.  Germania  F.  Tns.  Co..  40  Wis.  446. 
See  Sawyer  v.  Dodce  Co.  Mut.  Tns.  Co..  37  Wis.  .50.3:  Soli  v.  Farmers' 
Mnt.  Ins.  Co.  of  IVIanohester.  .51  Minn.  24:  .52  \.  W.  "Rep.  079. 

•^^  Eddy  Street  Foundry  v.  Farmers'  Mut.  F.  Ins.  Co.,  5  R.  I.  426. 
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policy.^"''^  The  term  "ship-yard,"  even  though  specifically  des- 
ignated by  boundaries  in  the  policy,  may  by  usage  extend  to 
the  yard  actually  used,  and  so  cover  timber  lying  on  the  side- 
v/alks,  even  though  designated  as  a  "stock  of  ship  timber  in  a 
ship-yard."^"* 

§  1749.  Locality — Premises  Owned  and  Occupied — 
Property  on  Wharf. — A  wharf  belonging  to  the  assured  will 
constitute  their  premises,  so  that  a  policy  will  cover  a  dredge- 
boat  made  fast  thereto,  said  policy  being  upon  "any  property 
belonging"  to  the  insured  "on  premises  owned  and  occupied 
by  them  and  situate  on  railroad  premises."  ^^^  And  the  same 
ruling  was  made  as  to  cars  standing  at  the  extreone  end  of  a 
wharf  upon  a  track  which  by  adoption  had  become  a  part  of 
the  company's  line.^^® 

§  1750.  Locality — Occupation,  Ownership,  or  Use  of 
Premises  acquired  Subsequently  to  Issuing:  Policy. — A  pol- 
icy insuring  property  "on  premises  used  or  occupied"  by  the 
insured  means  "used"  or  "occupied"  at  the  time  of  the  issu- 
ance orf  the  policy,  and  not  a  use  or  occupation  subsequently 
acquired.^^^ 

§  1751.  Manufactories — Factories — Mills. — A  policy 
upon  a  manufactory,  factory,  mill,  manufacturing  establish- 
ment, and  the  like,  includes  whatever  is  essential  and  necessary 
or  incident  to  a  proper  conduct  of  the  business,  whether  the 
property  be  hazardous  or  otherwise,  unless  the  same  be  express- 
ly excepted  from  the  protection  of  the  policy.^^^  So  the  insur- 
ance of  a  starch  manufactory,  including  machinery  and  fix- 

»»^  Western  etc.  Pipe  Lines  v.  Home  Ins.  Co.  (Pa.  1892),  21  Ins.  L. 
J.  24. 

=»»  Webb  V.  National  F.  Ins.  Co..  2  Sand.  (N.  Y.I  407. 

"^  Farmers'  Loan  etc.  Co.  v.  Harmony  etc.  Ins.  Co.,  41  N.  Y.  (2 
Hanrl.)  filO:  .51  Barb.  (N.  Y.)  33. 

"»  Fitchburg  R.  R.  v.  Cbarlestown  Mut.  F.  Ins.  Co.,  7  Gray  (Mass.), 
64. 

m  Providence  etc.  R.  R.  Co.  r.  Yonkers  F.  Ins.  Co..  10  R.  I.  74. 

'"  Citizens'  Ins.  Co.  v.  McLansrblin.  .53  Pa.  St.  4Sn:  Seavey  v.  Cen- 
tral INI.  F.  Ins.  Co.,  Ill  Mass.  .540:  TTmno  Ins.  Co.  v.  Favorite,  46  III. 
2G3;  Phoenix  Ins.  Co.  v.  Favorite,  49  111.  259. 
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tures,  will  cover  all  fixtures  and  macliinerj  necessary  and  iu- 
cident  to  the  process  of  manufacturing  starch.^^^  The  words, 
"mills  and  manufactories"  will  be  construed  according  to  com- 
mon usage,  nor  will  a  strict  and  literal  interpretation  be  given 
those  words.  A  manufactory  is  not  necessarily  a  place  where 
articles  are  made  by  hand,  nor  is  a  "mill"  limited  to  the  des- 
ignation of  a  place  where  something  may  be  ground;  nor 
does  the  fact  that  an  article  is  made  by  hand  in  a  certain  build- 
ing necessarily  constitute  that  place  a  "manufactory"  within 
the  meaning  of  a  prohibition  of  such  buildings  in  an  insur- 
ance policy.^^*  The  word  "manufactory"  is  not  necessary  in 
all  cases  to  cover  machinery  used  therein,  for  it  has  been  held 
to  be  covered  by  the  words  "mill  building."  ^^'  A  steam 
flourmill  driven  by  steam  and  furnished  with  the  necessary 
machinery  is  a  manufacturing  estabhshment."  ^^^  So  a 
"steam  sawmill"  is  a  manufactory  in  the  sense  that  machinery 
necessary  to  be  used  therein  will  be  covered  by  a  policy  on 
such  mill.^^''  "Factory"  may  cover  adjoining  or  connected 
buildings.^^^  The  wheels  of  a  machine  used  foo*  polishing  are 
covered,  though  detached  therefrom.^^* 

P  1762.  Materials  not  Included  in  "Building** — Un- 
finished Vessel. — There  is  a  distinction  between  materials 
as  such  and  materials  which  have  actually  entered  into  the  con- 
struction of  buildings,  structures,  or  vessels,  and  have  become 
a  part  thereof.  Materials  so  used  lose  their  distinctive  char- 
acter as  materials,  and  become,  in  a  certain  sense,  identified 
with  the  particular  structure,  building,  or  vessel  into  the  con- 
struction of  which  tliey  have  entered.  But  while  materials 
exist  as  such  they  are  not  covered  by  a  policy  on  a  building, 
vessel,  or  structure,  even  though  the  latter  be  in  an  unfinished 

•"  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis.  18  111.  553. 

"*  Franklin  etc.  Ins.  Co.  v.  Brock,  57  Pa.  St.  74. 

='»  Bniiitrer  v.  State  Ins.  Co.,  5  Saw.  (C,  C.)  304;  4  Fed.  Rep.  472;  8 
Ins.  L.  .T.  293. 

"•  Carlin  v.  Western  Assur.  Co.  of  Toronto,  Canada.  57  Md.  515;  40 
Am.  Ken.  440. 

«'  Biffler  v.  New  York  Cent.  Ins.  Co.,  20  Barb.  (N.  Y.)  635. 

"'  See  sec.  1744.  herein. 

«<•  Pierce  v.  Genge,  108  Mass.  78. 
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state  and  the  material  is  intended  to  be  used  in  the  completion 
of  the  same.  So  a  policy  on  an  unfinished  house  does  not 
cover  materials  for  finishing  the  house  which  are  located  in 
an  adjoining  building.--"  JS^or  are  spars,  blocks,  cordage,  and 
other  articles  necessaiy  for  building  and  equipping  a  vessel  so 
far  a  part  of  the  vessel  as  to  be  covered  bj  a  policy  on  the  lat- 
ter, or  a  general  usage  warranting  such  a  construction  of  the 
policy.^^^  This,  however,  is  not  the  case  of  an  insurance  upon 
the  building,  structure,  or  vessel  in  an  unfinished  state,  for  un- 
der such  a  policy,  as  in  the  case  of  an  insurance  upon  a  "bark 
now  being  built,"  the  risk  attaches  to  and  covers  the  same 
whatever  its  state  of  completion.^^^ 

§  1 753.  Medals  —  Models  —  Specific  Description  — 
Standard  Policy. — Medals  and  models  are  required  to  be  speci- 
fically described  under  the  Massachusetts  standard  fire  pol- 
icy. ^^^ 

§   1754.     Money,  Specie,  Bullion,  Coin,  Treasure,  Jewels. 

Money,  specie,  bullion,  coin,  treasure,  jewels,  and  the  like,  are 
generally  specifically  described  in  marine  policies,  although 
the  rule  seems  to  be  that  a  general  policy  on  goods,  wares,  and 
merchandises  will  cover  such  articles  although  not  specifically 
designated.^^'*  Money  and  jewels  must,  however,  be  specifi- 
cally described  under  the  Massachusetts  standard  fire  policy.^^" 
The  rule  as  stated  by  Emerigon  is:  "With  regard  to  specie 
and  jewels,  where  their  transport  is  not  prohibited,  it  suffices 
that  a  bill  of  lading  is  made  for  them  in  due  form  to  cover 

**  Ellmaker  v.  Franklin  F.  Ibs.  Co..  5  Pa.  St.  183;  6  Watts  &  S. 
(Pa.)  439. 

"•  Mason  V.  Franklin  F.  Ins,  Co..  12  Gill  &  J.  (Md.)  4G8;  Hood  v. 
Manhattan  Ins.  Co.,  11  N.  Y.  5.32;  reversing  2  Dnor  (N.  Y.).  101,  and 
citing  Johnson  v.  Hunt,  11  Wend.  (N.  Y.)  135;  Merritt  v.  Johnson,  7 
Johns.  (N.  Y.)  473;  Andrews  v.  Durant,  11  N.  Y.  35;  Ellmaker  v. 
Franklin  Ins.  Co.,  5  Binn.  (Pa.)  183;  G  Watts  &  S.  (Pa.)  439;  Ferard  on 
Fixtures,  9,  note  a. 

*"  Mason  v.  Franklin  Ins.  Co.,  12  Gill  &  J.  (Md.)  468. 

«»  Massachusetts  Pub.  Stats.,  pp.  713-15:  Acts  1887,  c.  214,  sec.  60. 

-"  Da  Costa  v.  Frith,  4  Burr.  1966;  1  Marshall  on  Insurance,  ed. 
1810.  320  a. 

*»  Massachusetts  Pub.  Stats.,  pp.  713-15;  Acts  1887,  c.  214,  sec.  60. 
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them  by  a  general  insurance  on  cargo  and  goods,"  referring, 
of  course,  to  marine  risks.-^"  Thus,  goods  and  merchandise 
in  such  policies  will  cover  specie  dollars  aiising  from  the  sale 
of  the  cargo  insured;  so  also  coin  and  doubloons  to  be  ex- 
pended for  cargo  at  the  port  of  discharge.^^^  But  money  paid 
for  the  use  of  the  vessel  dui'ing  an  embargo  is  not  covered  by 
a  policy  on  ''cargo."  ^^^  A  policy  o-n  cargo  containing  a  writ- 
ten clause  on  goods  and  specie,  both  or  either,  and  which  also 
contains  a  warranty  against  illicit  or  prohibited  trade,  covers 
the  specie  when  the  same  is  known  to  be  prohibited,^^^  although 
it  is  held  that  the  insurer  is  not  liable  for  the  risk  of  clandestine 
exportation  of  precious  metals  intended  to  be  used  in  clandes- 
tine trade. ^^^  An  insurance  on  "treasure,  bullion,  and  bonds 
laden  or  to  be  laden  ....  beginning  the  adventure  from  and 
immediately  after  the  loading  thereof"  at  certain  specified 
ports,  risks  to  be  indorsed,  covers  the  treasure  from  the  time 
it  is  on  board  at  any  one  of  the  specified  ports  for  transporta- 
tion.231 

§  1755.  Paintings — Patterns — Specific  Description — 
Standard  Policy.  —  Paintings  and  patterns  are  required 
to  be  specifically  described  under  the  Massachusetts  standard 
fire  policy. ^^^ 

§  1756.  Passage  Money. — Passage  money  is  not  insur- 
able as  freight,  so  as  to  be  covered  by  a  policy  on  the  latter,  if 
there  is  any  freight  to  which  such  a  policy  may  be  applied. 
But  it  has  been  declared,  however,  that  wdiether  "freight"  in- 
cludes passage  money  must  depend  upon  the  terms  of  the  pol- 

^«  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  x,  sec.  2,  p.  243. 

''"  American  Ins.  Co.  v.  Griswold,  14  Wend.  (N.  Y.)  399;  Wolcott  v. 
Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429.  See  Whiton  v.  Old  Colony  Ins. 
Co..  2  Met.  (Mass.)  1.  See  Manning's  Index  to  N.  P.  R.,  2d  ed.,  165, 
re.  5. 

=^  Penny  v.  Ne\r  York  Ins.  Co.,  3  Caines  (N.  Y.).  155. 

"'  Seton  V.  Delaware  Ins.  Co..  2  Wash.  (C.  C.)  175. 

'^o  1  Marshall  on  Insurance,  ed.  1810,  320  a;  citing  1  Magens,  10,  sec. 
15;  Da  Costa  v.  Frith,  4  Burr.  19(^0.  See  criticism  in  1  Phillips  on 
Insurance,  3d  ed.,  237,  238,  sec.  432. 

^'i  Wells  V.  Pacific  Ins.  Co.,  44  Cal.  .307. 

"^  Massachusetts  Pub.  Acts,  pp.  713-15;  Acts  1887.  c.  214,  sec.  60. 
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icy,  and  al&o  upon  the  particular  circumstances  of  tiie  ca;3e.  it 
ia  usual,  however,  to  describe  such  subject  matter  as  passage 
money,  or  to  so  oLlier^vise  designate  it  that  it  may  be  distin- 
guished from  freight  of  merchandise.^^^ 

§  1757.  Personal  Effects  —  Money,  Jewelry,  etc. — 
Master's  Effects. — In  marine  risks  money,  jewelry,  and  arti- 
cles of  personal  property  of  like  character  which  are  not  part 
of  the  cargo  as  articles  of  commerce,  but  attached  to  the  pei-sou 
of  passengers  or  owned  by  them,  or  otherwise  part  of  their  per- 
sonal effects,  are  not  covered  by  a  general  marine  policy  on 
goods,  wares,  or  merchandises,  for  a  policy  on  goods  generally 
means  merchandisable  goods  and  those  which  are  a  part  of  the 
cargo.^^*  Emerigon  says:  ''If  a  passenger  desires  to  effect 
insurance  on  his  baggage,  he  will  designate  it  in  the  policy, 
giving  it  a  value."  ^^^  So  in  a  fire  policy  jewelry  is  not  in- 
cluded under  household  furniture  or  wearing  apparel.-^® 

§  1758.  Personal  Property — Wearing-  Apparel  — 
Master's  Clothes — Bag-gage. — Wearing  apparel  must  be  speci- 
fically described  under  the  provisions  of  the  Massachusetts 
standard  fire  policy.^^"^  "Wearing  apparel  is,  however,  usually 
designated  as  such  in  fire  policies.  The  master's  clothes  are  not 
goods,  wares,  or  mercliandise  within  the  meaning  of  those 
words  in  a  marine  policy.^^®  And  goods  intended  to  be 
brought  over  in  the  trunks  of  a  partner  or  employee  of  the 
house  as  baggage  are  not  covered  where  nothing  is  agreed 
upon  be\'ond  the  policy.  "How,  then,  can  it  be  construed  to 
cover  the  loss  of  goods  packed  in  the  trunks  of  travelers  not 

"*  See  sec.  1021,  herein;  Denoon  v.  Home  &  Colonial  Ins.  Co.,  7  L. 
R.  Com.  P.  341;  26  L.  .7.,  N.  S..  028. 

***  1  Marshall  on  Insurance,  ed.  1810,  320  a;  1  Phillips  on  Insurance, 
3fl  ed.,  238,  sec.  435. 

*"  Emerigon  on  Insurance.  Meredith's  ed.  IS.^0,  c.  x,  sec.  2,  p.  243. 

"'  Clai-y  Y.  Protection  Ins.  Co.,  ]  Ohio,  227. 

^"  Pub.  Stats.,  pp.  713-15;  Acts  1887,  c.  214,  sec.  fiO. 

*»  Duff  V.  Macl^-enzio,  3  Com.  B..  N.  S..  10;  20  L.  J.  Com.  P.  313:  1 
Marshall  on  Insurance,  od.  1810.  *319.  *727  a:  citing  Broupii  v.  Whit- 
more.  4  Term  Rep.  200;  Ross  v.  Hunter,  and  Ross  v.  Tlnvnite.  1  Park 
on  Insurance,  20.    See  King  v.  Glover,  2  Bos,  &  P.  N.  R.  206, 
Joyce,  Vol.  Ilf.— HI 
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subject  to  the  j^ayment  of  freight  nor  covered  by  bills  of  lad- 
ing, nor  stowed  with  the  cargo,  nor  contained  in  covers  or 
boxes  commonly  subject  to  entry  at  the  customhouse?  The 
company  has  a  right  to  stand  upon  its  written  policy,  and  to 
say  to  the  plaintiff,  non  in  haec  federa  veni.  The  goods  were 
not,  in  a  legal  sense,  laden  on  board  the  Arctic,"  although  they 
were  to  be  declared  and  indorsed,  and  the  invoices  were  not 
presented  nor  the  premium  offered  until  after  the  loss.^'® 

§  1759.  Plate — Specific  Description — Standard  Pol- 
icy.— Plate  must  be  specifically  described  as  such  under 
the  provisions  of  the  Massachusetts  standard  fire  policy.^^** 

§   1760.     Profits  and  Commissions. — An   insurance  may 

be  validly  made  on  profits.^^^  Profits  should  be  specifically 
described,  whether  the  property  be  insured  under  a  marine  or 
fire  risk,  and  this  rule  is  unquestionably  the  law  in  Eng- 
land.^^^  "Lloyd's  form  of  policy  is  adopted  as  usual  by  the 
insertion  of  the  words  'profits'  or  'commissions'  in  the  mar- 
gin; or  in  the  valuation  clause  adopting  or  adapting  the  lan- 
guage of  the  clause  according  as  the  subject  of  the  policy  is 
valued  or  not."  ^^^  A  loss  of  tolls  sustained  by  the  insured  on 
its  road  while  a  bridge  is  rebuilding  is  not  covered  by  a  pol- 
icy on  the  bridge,^**  nor  does  a  policy  on  a  building  cover  a 
loss  of  profits  during  repairs.^^^  But  commissions  and  profits 
are  held  in  Massachusetts  to  be  covered  by  the  words  "proper- 

"*  Donnville  v.  Sun  Mut.  Ins,  Co.,  12  La.  Ann.  259,  per  Merrick,  C. 
J.    And  see  sec.  1736,  herein. 

"»  Pub.  Stats.,  pp.  713-15;  Acts  1S87,  c.  214,  sec.  60. 

"1  Barclay  v.  Cousins,  2  East,  544. 

***  See  sec.  682,  herein,  and  cases;  Lucena  v.  Crawford.  2  Bos.  &  T. 
N.  R.  315;  5  Bos.  &  P.  269;  Elmalvcr  v.  Franklin  Ins,  Co.,  5  Pa.  St, 
183;  Wright  v.  Sun  F.  Office,  3  I^awle  &  Man.  819;  Sawj-er  v.  Dodjre 
Co.  Ins.  Co..  .37  Wis.  403;  Anderson  v.  Morrice,  L.  R.  10  Com.  P.  609; 
Torn  V.  Smith,  3  Caines  (N.  Y.),  245,  249;  1  Arnould  on  Marine  Insur- 
ance, Perkins'  ed.  1850,  228,  *222;  sec,  101;  1  Arnould  on  Marine  In- 
surance, Maclachlau's  ed.  1887,  39. 

'*'  1  Arnould  on  Marine  Insurance,  Maclachlau's  ed.  1887.  39.  40; 
citing  Eyre  v.  Glover,  16  East.  218. 

"*  Farmers'  Mut.  Ins.  Co.  v.  New  Holland  Turnpike  Koad  Co.  (Pa.) 
15  .\tl.  Rep.  563. 

»«  Wright  V.  Pale,  1  Ad,  &  E.  021. 


1763  DESCRIPTION  OF  PROPEKTY.     §§  1761,  1762 

ty  on  board."  ^^^  A  policy  on  the  skip  does  not  cover  profits, 
and  tlie  same  is  true  of  a  policy  on  freiglit.^*^  So  if  there  be 
a  usage  to  that  elfect,  a  policy  on  "goods"  will  cover  profits.-'*^ 
Where  an  insurance  was  effected  on  "profits  on  rice,"  it  was 
held  that  the  policy  only  attached  to  the  rice  on  board  the 
ship  when  the  voyage  was  abandoned,  and  not  to  the  entire 
quantity  which  was  purchased  by  the  insured  and  expected  to 
aiTive.^^^  In  case  of  an  insurance  on  profits  under  a  valued 
policy  on  goods  and  an  abandonment  is  made,  and  the  insured 
takes  the  goods  and  sells  them,  it  is  held  that  he  cannot  recover 
profits  lost.^^® 

§  1761.  "Property." — An  insurance  on  "property"  will 
cover  property  kept  for  use  as  well  as  for  sale,^^^  and  it  is  held 
that  it  will  cover  a  bona  fide  equitable  interest,  though  the 
legal  title  be  in  another.^^^  And  the  term  "property"  means 
all  the  insured  property  under  a  provision  invalidating  the 
policy  if  "the  property  shall  hereafter  become  mortgaged  or 
encumbered,"  so  that  a  mortgage  of  a  part  only  was  held 
not  within  the  condition.^^^ 

§   1762.     Provisions  and  ProvenderunderMarine  Risk. 

Provisions  on  board  for  the  use  of  the  crew  are  part  of  the 
necessary  furniture,  stores,  and  equipment  of  the  ship,  and  are 
covered  by  a  policy  thereon  under  the  usual  clause,  or  by  a 
policy  on  "hull  and  outfit."  ^^*    But  this  rule  does  not  apply 

*«  Holbrook  v.  Brown,  2  Mass.  280. 

"'  Luceua  v.  Crawford,  2  Bos.  &  P.  N.  R.  315;  5  Bos.  &  P.  269. 

***  Pritchett  v.  Insurance  Co.  of  North  America,  Yeates  '^Pa.),  461. 

*"  McSweeney  v.  Royal  Exch.  Assur.  Co.,  14  Q.  B,  634;  19  L.  J, 
Q.  B.  222;  reversing  IS  L.  J.  Q.  B.  193. 

^  Torn  V.  Smith,  3  Caines  (N.  Y.),  245. 

'"  Burgess  v.  Alliance  Ins.  Co.,  10  Allen  (Mass.),  221. 

'"  Locke  V.  North  American  Ins.  Co.,  13  INIass.  61;  Tyler  v.  J5tna  Ins. 
Co..  12  Wend.  (N.  Y.)  507;  16  Wend.  (N.  Y.)  3S5.  See  sec.  1716,  herein. 
■^^  Phoenix  Ins.  Co.  v.  Lorenz,  7  Ind.  App.  266;  29  N.  E.  Rep.  604. 
As  to  "property  on  board,"  see  Holbrook  v.  Brown,  2  Mass.  2S0.  noted 
in  sec.  2030,  herein;  Whiton  v.  Old  Colony  Ins.  Co.,  2  Met.  (Mass.)  1, 
noted  in  see.  IISO,  herein;  Wiggin  v.  Mer.  Ins.  Co.,  7  Pick.  (Mass.) 
271. 

"^*  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  13S.  per  Story,  J.;  Rill 
V.  Patten,  8  East,  373,  per  Lord  Elleuborough;  Macy  v.  Whaling  Ins. 
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to  provisions  consumed  during  the  sliip's  detention  by  an  eia- 
bargo.^^^  Tliat  such  was  the  rule  estiiblished  by  this  case  is 
evidenced  by  the  words  of  Lord  Kenyon  and  Butler  in  a 
later  case.^^^  A  ship's  provisions  are  also  held  not  to  be 
covered  by  a  policy  on  goods  or  merchandises,^^'^  nor  are  provi- 
sions for  passengers  included,  nor  is  a  provender  for  live-stock 
included  in  a  policy,  either  on  ship  or  cargo  and  freight;  these 
must  be  specifically  designated.-^^  Nor  are  provisions  con- 
sumed by  slaves  on  board  a  part  of  the  cargo  covered.^^^ 

§  1763.  Scientific  Cabinets  and  Collections — Sculpt- 
ure—Specific Description — Standard  Policy. — Scientific 
cabinets  'and  collections  and  sculpture  are  required  to  be  spe- 
cifically designated  under  the  terms  of  the  Massachusetts  stand- 
ard fire  policy.  ^^*^ 

§  1764.  Ship. — The  English  form  of  policy  reads  "up- 
on the  body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boats,  and  other  furniture  of  and  in  the  good  ship  and  vessel 

called  the ."     One  of  the  several  forms  used  here  reads: 

"Upon  his  or  their  interest  as  in  the  body,  machinery, 

tackle,  apparel,  and  other  furniture  of  the  good  called 

the  ."  ^^^     Insurance  on  the  body  of  the  ship  does  not 

extend  to  cargo,  goods  or  merchandise,  even  though  at  the 
time  the  policy  on  the  ship  is  effected  it  be  laden.*" 

Co.,  9  Met.  (Mass.)  364,  per  Hubbard.  J.;  Forbes  v.  Aspinwall.  13  East, 
325,  per  Lord  Ellenborougrh;  Broiigb  v.  Wbitmore,  4  Term.  Ke^  208, 
per  Lord  Keuyon  and  Biiller,  .J.;  Emerigon  on  Insurance,  Meredith's 
ed.  1850,  c.  X,  sec.  1,  p.  234.  See  Emerigon  on  Insurance.  Meredith's 
ed.  1850,  c.  viii,  see.  6,  p.  172,  et  seq.;  Stevens  on  Average,  5tli  ed., 
60. 

"*  Robei-tson  v.  Ewer,  1  Term  Eep.  127. 

^  Brough  v.  Whitmore,  4  Term  Rep.  206. 

*"  Ross  V.  Hunter,  Ross  v.  Thwaites,  Park  on  Insurance,  8th  ed., 
20.  23:  1  Marshall  on  Insurance,  ed.  1810.  *319  a.  *727  a. 

"*  Wolcott  V.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429;  1  Arnould  on  Ma- 
rine Insurance.  Maclachlan's  ed.  1887,  29,  48. 

"»  Robertson  v.  Ewer,  1  Term  Rep.  127.  as  construed  by  Buller.  J., 
in  Brough  v.  Whitmore.  4  Term  Rep.  206. 

^  Pub.  Stats.,  pp.  713-15;  Acts  1887,  c.  214,  sec.  60. 

*"  A  San  Francisco  form. 

"*  1  Marshall  on  Insurance,  ed.  1810.  320  a;  Emerigon  on  Insurance, 
Meredith's  ed.  1850,  c.  x,  sec.  1,  p.  234. 
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§  1765.  Ship's  Stores  and  Outfits — What  Ship  In- 
cludes.— An  insurance  on  the  ship  covers  the  hull  and  out- 
fits, compreliending  rigging,  tackle,  furniture,  apparel,  sails, 
cordage,  armament,  provisions  for  the  crew,  and  in  fact  all 
that  properly  belongs  to  and  which  is  necessary,  appurtenant, 
and  usual  to  it,  reference  being  had  to  the  character  of  the 
vessel  and  the  trade  in  which  she  is  employed,  and  the  usage  of 
that  trade,  and  generally  to  what  is  usual  and  necessary  for 
the  navigation  or  voyage  intended.  So  such  charts,  compasses, 
and  chronometers  belonging  to  the  shipowner  as  ai^e  necessary 
for  the  safe  navigation  of  the  ship  are  covered  where  wai-rant- 
ed  by  custom,  and  machinery  of  steamships  are  covered,  al- 
though generally  designated.  In  applying  this  rule,  however, 
tlie  requirements  of  a  particular  trade,  as  in  the  case  of 
whaling  or  fishing  voyages,  may  give  to  the  word  "outfits"  a 
particular  meaning,  and  exclude  the  necessary  fishing  stores 
from  the  protection  of  a  general  policy  on  the  ship,  and  re- 
quire a  description  of  the  several  interests.^^^  Emerigon  says: 
"The  rigging  and  apparel  form  part  of  the  ship";  also  that  the 
French  Ordonnance  "permits  insurance  on  the  rigging,  ap- 
parel, armament,  and  stores.  By  'armament'  is  understood 
advances  made  to  the  crew,  provisions  and  mimitions  of  war, 
and  all  expenses  incun'ed  up  to  the  departure  of  the  A'^essel. 
All  these  are  subject  to  daily  diminution;  but  this  is  compen- 
sated by  the  freight  the  vessel  earns";  and  again:  "The  ex- 
pression in  the  body  embraces  in  its  generality  ....  all 
that  regards  the  ship,  such  as  the  hull  of  the  vessel,  its  rigging 
and  apparel,  munitions  of  war,  stores  and  victualing,  advances 
to  the  crew,  and  all  that  has  been  expended  in  fitting  it  out."^^* 
But  wages  paid  to  hands  that  were  of  the  crew,  discharged  at 

*"  Forbes  v.  Aspinwall,  13  East.  325,  per  Lord  Ellenboroiich; 
Brough  V.  Whitmore,  4  Term.  Rep.  208,  per  Lords  EUenboronjrh  and 
Buller;  Hill  v.  Patten,  8  East,  375,  per  Lord  Ellenhoron.ch;  Robertson 
V.  Ewer,  1  Term.  Rep.  127,  per  Lord  Mans'field;  TTaslcins  v.  Pickers- 
gill,  3  Dong.  222:  The  Dundee.  1  ITaffg.  Adm.  Rep.  109;  Macy  v.  Whal- 
ing Ins.  Co.,  9  Met.  3.54;  Gale  v.  Laurie.  5  Bam.  &  C.  156. 

^*  Emerigon  on  Insurance.  :Mpredith's  ed.  1850,  c.  vi,  sec.  7.  p.  144; 
c.  viii.  sec.  6,  p.  172;  c.  x,  sec.  1.  p.  2,34.  And  see  c.  x,  sec.  2.  p.  244, 
where  he  says  the  detail  of  the  London  policy  "is  superfluous— it  is 
sufficient  to  say  on  the  body." 
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a  port  of  repair,  and  re-employed  as  ordinary  workmen,  are 
not  covered  by  a  policy  on  the  hull  of  a  steamboat  on  time.-*^^ 

§  1766.  Ship's  Boat  or  Launch. — Emerigon  says:  "In 
practice,  the  ship's  launch  is  comprised  in  the  rigging  and  ap- 
parel of  the  ship,  because  it  is  absolutely  necessary  for  the  nav- 
igation. The  same  is  the  case  with  the  smaller  boats,"  and 
he  is  of  the  'opinion  that  a  policy  on  the  ship  includes  the 
launch.^^®  And  the  rule  in  England  and  in  this  country  is 
that  a  policy  on  the  body  or  hull  of  the  ship  includes  the 
ship's  boat  earned  in  a  way  usual  and  necessary,  although 
the  English  policy  expressly  designates  it  in  the  description 
clause.^^^  But  it  may  be  shown,  however,  that  the  boat  was 
slung  or  carried  in  an  unusual  way,  calculated  to  extraordi- 
narily increase  the  risk  assumed  by  the  undenvriter.^^* 

§   1767.     Ship — Character  or  Kind  of  Vessel — Rating-. 

A  ship,  according  to  the  generally  accepted  meaning  of  that 
term,  comprehends  every  species  of  vessel  which  navigates  tho 
seas.  Emerigon,  however,  distinguishes  in  practice  between 
the  term  "ship  (vaisseau)"  and  "vessel  (navire),"  saying  tho 
former  "includes  only  vessels  with  three  masts,"  while  the 
latter  "comprehends  every  structure  of  carpentry  fit  for  float- 
ing and  making  way  on  the  water,"  including  shallops,  the 
smallest  vessels,  and  even  rafts,  although  he  adds:  "According 
to  all  our  dictionaries  the  word  'ship  (vaisseau)'  is  not  less  gen- 
eric than  Vessel  (na^dre)'";  and,  referring  to  Cleirac,  adds 
that  that  writer  under  the  term  "ship"  includes  "every  species 
of  ships,  galleys,  barques,  and  boats";  but  he  ailso  says:  "The 
words  just  mentioned  receive  the  signification  that  usage  in 
each  country  attaches  to  them.  There  cannot  be  established 
on  this  point  any  sure  rule."  ^^®     So  far,  however,  as  this  dis- 

*"  Webb  V.  Protection  Ins.  Co.,  6  Ohio,  456. 

*">  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  vl,  sec.  7,  p.  144; 
C.  X,  sec.  2,  p.  244. 

*"  Blaclvett  V.  Royal  Exch.  Assnr.  Co.,  2  Cromp.  &  J.  250;  Hall  v. 
Oooan  Ins.  Co.,  21  Pick.  (Mass.)  472. 

^  Hall  V.  Ocean  Ins.  Co.,  21  Pick.  (Mass.)  472. 

**•  Emerieon  on  Insurance,  Meredith's  ed.  1850.  c.  vf.  sec.  3,  p.  129, 
c.  vi.  sec.  6,  p.  143,  et  seq.  See  1  Marshall  on  Insurance,  ed.  1810, 
*3l4. 
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tinction  "between  ship  and  vessel  is  concerned  in  matters  relat- 
ing to  insurances,  its  piincipal  importance  really  goes  to  the 
question  of  representation  or  false  description.  It  is  true  that 
the  character  of  the  ship  or  vessel  is  important,  with  relation 
to  its  capability  of  perfonning  the  voyage  insured  and  to  en- 
able the  insurer  to  judge  the  risk,  and  therefore  affects  the 
question  of  what  degree  of  risk  or  hazard  is  assumed,  and  con- 
sequently the  rate  of  premium,  for  ships  are  not  all  equally 
capable  of  performing  a  particular  voyage,  but  there  ai'e  other 
ways  of  identifying  the  ship  or  vessel,  such  as  its  name,  and  the 
name  of  the  master,  and  the  general  term  "ship"  would  ordi- 
narily, in  the  absence  of  fraudulent  misrepresentation,  be  suf- 
ficient. If  there  be  a  fraudulent  misdescription  calculated  to 
mislead,  it  would  avoid  the  jDolicy;  otherwise  not.^^^  So  Em- 
erigon  says:  "Care  should  be  taken  to  announce  in  the  policy 
the  true  character  of  the  ship.  It  is  true  that  if  tlie  insurers 
knew  certainly  upon  what  ship  they  were  taking  a  risk  it 
would  little  matter  that  a  false  description  had  been  given  to 
it  ...  .  the  known  intention  of  the  parties  overcomes  the  er- 
ror in  the  words  of  the  contract" ;  but  it  is  matter  of  proof  for 
the  insured  to  show  the  insurer's  knowledge.^^^  A  "steam- 
ship" has  been  defined  as  a  three-masted,  square-rigged  vessel, 
capable  of  propulsion  by  steam  or  sails,  and  implies  a  war- 
ranty that  she  is  properly  equipped,  manned,  and  provisioned 
with  reference  to  its  character.^'^^  A  steam  propeller  which  is 
wrecked  and  abandoned  as  a  total  loss,  and  which  is  taken  in 
tow  by  a  wrecking  master  and  then  sinks,  is  still  a  "vessel"  at 
the  time  of  sinking  within  the  provisions  of  a  statute  limiting 
the  liability  of  ownei-s  of  vessels,  and  the  underwriter  to  whom 
the  abandonment  is  made  is  an  "o\^^ler"  under  such  act.-^"'* 
Goods  are  sometimes  shipped  under  a  stipulation  for  an  addi- 

""  1  ArnouUl  on  Marine  Insurance.  Perkins'  efl.  ISHO,  174,  et  seq, 
*p.  172.  et  seq.;  1  ArnonUl  on  Marine  Insuranr-o.  iMaclachlan's  ed,  1887. 
18,  10.  33G;  1  Marsliall  on  Insurance,  erl.  1810.  *p.  313. 

"*  Enierigon  on  Insurance,  Meredith's  ed.  1850,  c.  vi,  sec.  3,  pp.  128. 
129. 

"»  Howard  v.  Orient  Mut.  Ins.  Co..  2  T^nb.  r\.  V.)  r.,'^0. 

"'  CraijT  T.  Continental  lus.  Co.,  141  U.  S.  638;  12  Supr.  Ct.  Rep.  97; 
21  Ins.  L.  J.  127. 
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tional  premium  if  upon  vessels  belcnv  a  certaia  rating.  In 
this  conneotion  the  word  "rating"  means  the  determination  of 
'.he  relative  state  or  condition  of  vessels  with  referemce  to  their 
insurable  qualities,  and  unless  the  policy  affords  some  rule  of 
guidance  in  the  matter,  it  must  be  left  to  tne  jury,  depending 
for  its  determination  upon  all  sources  of  information  available, 
the  same  as  any  other  question  of  value,  quantity,  or  quality, 
and  the  rate  of  classification  on  the  insurer's  register  is  not  con- 
clusive, and  even  in  case  of  a  usage  to  consider  the  rating  of 
vessels  on  the  insurer's  register  conclusive,  the  rating  must  be 
•of  that  particular  vessel  and  of  a  recent  date.^^*  Where  a  ves- 
sel was  designated  as  a  "brig"  of  a  certain  name  under  a  policy 
on  cargo,  and  she  was  not  a  brig  proper,  but  an  hermaf)hrodite 
brig,  and  there  was  a  vessel  of  the  same  name  which  was  a 
brig,  it  was  held  that  the  descriptive  term  "brig"  was  so  far 
a  word  of  limitation  that  the  insured  must  show  that  the  half 
brig  was  the  vessel  intended.^'^'* 

§   1768.     Ship's  Name  Important — Master's  Name. — The 

ship's  name  may  be  important  to  enable  the  underwriter  to 
fix  the  identity  of  the  ship,  to  apply  certain  information,  and 
to  determine  whether  he  shall  assume  the  risk  at  all  or  at  an 
enhanced  premium.  It  may,  notwithstanding  the  extensive 
means  of  information  now  possessed  and  available  to  under- 
writers, involve  a  question  of  misrepresentation  or  conceal- 
ment whereby  the  assurer  is  so  materially  misled  in  assuming 
the  risk  as  to  vitiate  and  annul  the  contract.  It  is  also  im- 
portant to  so  far  designate  the  property  covered  that  the  con- 
tract will  be  complete  in  the  sense  that  the  minds  of  the  par- 
ties will  meet  as  to  the  subject  matter,  and  this  rule  applies 
equally  where  the  insurance  is  upon  goods  or  merchandises  on 
board  ship.^'''^     A  mere  misnomer,  however,  which  does  not 

««  Insurance  Cos.  v.  Wrigrht.  1  Wall.  (U.  S.)  456. 

•"  Sea  Ins.  Co.  v.  FoTvler.  21  WenrL  rx.  Y.)  600. 

*™  1  Marshall  on  Insurance,  ed.  1810,  312  a;  1  Arnould  on  Marine 
Insurance,  Perkins'  ed.  18.50,  .SO,  sec.  23.  pp.  172.  *170.  sec.  76;  1  Ar- 
nould on  Marine  Insurance.  Maclachlan's  ed.  18S7.  2.S9,  et  seq..  3.j3, 
€t  seq.;  EmerigoTi  on  Insurance,  Meredith's  ed.  1850,  c.  ii,  sec.  7, 
p.  47;  c.  vi,  sec.  1,  p.  123. 
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prevent  recognizing  the  identity  of  the  ship,  there  being  no  un- 
certainty as  to  the  subject  designated,  will  be  immaterial  so  far 
as  the  validity  of  the  couti-act  is  concerned,  but  otherwoise  if 
the  misnomer  is  intended  to  mislead  or  prevents  the  identifi- 
cation of  the  ship,^^^  and  Emerigon  is  of  the  opinion  that  an 
error  in  the  name  of  the  ship  is  not  material  where  the  error 
does  not  prevent  recognizing  the  ship's  identity.^^*  Under  the 
English  marine  policy  the  master's  name  should  be  inserted, 
the  rule  relating  thereto  depending  upon  much  the  same 
reasons  as  tliose  above  stated  in  relation  to  the  ship,  and  also 
for  the  reason  that  the  underwriter  may  be  governed  in  de- 
termining the  acceptance  of  the  risk  by  his  knowledge  of  the 
degree  of  skill,  prudence,  capabilities,  and  reputation  of  the 
master.  That  the  strictest  accuracy  is  not  required  in  this 
matter  is  evidenced  by  the  additional  clause  in  the  policy  "or 
whoever  else  shall  go  for  master"  used  in  the  English  form, 
thereby  avoiding  the  question  of  error  in  the  master's 
name.^^^  In  this  country  many  policies  designate  no  blank 
for  the  master's  name,  and  frequently  a  designated  blank 
therefor  is  left  unfilled.  If,  however,  the  name  of  the  master 
be  absolutely  necessary  to  designate  the  vessel  insm-ed,  as  in 
case  of  other  vessels  of  the  same  name,  it  should  be  inserted. 
So  its  insertion  may  be  required  in  cases  where  the  underwrit- 
er depends  upon  the  knowledge,  degree  of  skill,  prudence,  ca- 
pabilities, and  reputation  of  a  master.^^*^  But  as  a  general  rule, 
if  the  vessel  is  sufficiently  known  and  designated  without  the 
master's  name,  it  would  seem  that  the  omission  thereof  ought 
not  to  invalidate  the  contract,  and  eases  arise  where  it  is  not 
known  who  is  to  be  the  master,  which  necessarily  precludes 
such  naming  in  the  policy.    In  a  'New  York  case  A  was  named 

»"  Le  Mesurier  v.  Vaujrhan,  6  East.  383:  lonides  v.  Pacific  F.  &  M. 
Ins.  Co.,  L.  R.  6  Q.  B.  674;  Rnan  v.  Gardiner,  1  Wash.  (C.  C.)  14.'); 
Bates  V.  Hewitt.  L.  R.  2  Q.  B.  .59.5;  Hall  v.  Molineux,  cited  in  6  East. 
385;  1  Dner  on  Marine  Insurance,  ed.  1845.  172,  sec.  20. 

'■"  Emoriffon  on  Insurance.  Meredith's  ed.  1850.  c.  vl.  sec.  1.  p.  127. 
The  Encrlish  policy  contains  the  clause,  "by  whatsoever  other  name 
or  names  the  same  ship  ....  is  or  shall  be  named  or  called." 

"'  1  Marshall  on  Insurance.  rorl<ins'  ed.  18.50.  p.  .31.  see.  24;  1  Mar- 
shall on  Insurance.  MnflaohLnn's  ed.  18,87.  240. 

^  See  Orr  v.  Home  Mut.  Ins.  Co.,  12  La.  Ann.  255. 


§  1769  DESCRIPTIONS    OF   PROPERTY.  1770 

in  the  register  as  master,  and  signed  shipping  articles  and  gave 
a  bond  to  the  collector  of  customs.  The  whole  charge  of  navi- 
gating the  ship,  however,  devolved  upon  the  first  mate,  as  the 
nominal  master  was  to  act  as  purser.  The  mate  was  thorough- 
ly skilled  and  competent  for  the  undertaking,  and  it  was  held 
that  this  was  no  concern  of  the  insurers;  that  it  was  sufficient 
compliance  with  the  insurance  contract  that  the  vessel  was 
under  the  command  of  a  competent  and  skillful  master,  with- 
out regard  to  the  fact  whether  his  name  appeared  in  the  regis- 
ter or  not.^^^ 

§   1769.     Change  of  Ship  or  Master  or  Name  of  Ship. — 

After  the  risk  has  commenced  only  necessity  or  consent  of  the 
insurer  will  warrant  the  change  of  the  ship.  This  rule,  how- 
ever, can  only  apply  to  cases  of  insurances  on  goods,  etc.,  and 
has  already  been  considered.^^^  The  form  of  the  English  pol- 
icy covers  a  change  of  the  master,  and  Emerigon  notes  that 
it  was  customary  to  insert  in  policies  in  that  country  the  ordi- 
nary clause  "or  other  for  him,"  the  effect  of  which  would  per- 
mit a  change  of  masters,  and  he  asserts  that  such  a  clause  is 
not  to  be  implied,  and  if  omitted,  and  there  be  a  change  of 
masters,  the  insurers  would  be  released,  unless  they  had  con- 
sented thereto  or  the  change  had  been  made  through  neces- 
sity; so  the  general  rule  is,  that  a  change  effected  in  good  faith 
before  the  commencement  of  the  voyage  and  without  any 
fraudulent  purpose,  the  master  substituted  being  competent, 
does  not  avoid  the  policy,  and  if  the  voyage  has  commenced 
and  the  master  dies,  or  through  sickness  or  otherwise  he  be- 
comes disabled  or  incompetent,  or  resigns,  or  another  is  ap- 
pointed, or  other  necessity  arises,  the  change  will  not  vitiate 
the  policy,  and  it  is  held  in  this  country  that  the  mate  may  by 
substitution  become  a  de  facto  master  in  cases  where  the  mas- 
ter is  rendered  incompetent,  although  the  rule  seems  to  be 
otherwise  in  England,  except  in  cases  of  special  necessity,  but 

***  Draper  v.  Connecticut  Ins.  Co..  21  N.  T.  378;  reversing  4  Dner 
(N.  Y.).  234. 

"'  See  sees.  1594-1.^90.  herein.  See  1  Marshnll  on  Tnsnranre.  ed. 
1810.  *167.  et  seq.;  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c. 
xii,  sec.  15,  p.  339,  et  seg. 
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a  foreign  master  caunot  be  substituted.^^^  In  a  Massacliusetts 
case  it  is  declared  that  a  mate  as  well  as  the  master  is  presumed 
to  be  competent  and  skilled  in  theoretic  and  practical  navi- 
gation and  general  seamanshij),  and  that  he  is  the  regular  suc- 
cessor of  the  master,  and  his  appointment  as  mate  is  in  effect 
the  prospective  appointment  of  a  master,  to  take  effect  in  any 
of  the  exigencies  which  may  require  such  appointment,  and  by 
substitution  in  case  of  the  master's  death  or  of  his  sickness,  or 
such  other  cause  as  shall  render  him  incapable  of  having  com- 
mand, he  becomes  de  facto  master,  and  therefore  if  the  master 
is  found  incompetent  at  a  foreign  port  to  command  the  vessel, 
the  mate  may  take  comnnand,  and  that  if  under  his  command 
-  the  vessel  is  lost  on  her  voyage  home,  the  insurers  are  not  dis- 
charged because  of  the  substitution.^^*  In  Missouri,  the  pol- 
icy stipulated  that  notice  should  he  given  the  underwriters 
without  delay  in  case  of  a  change  of  masters  or  owners,  and 
that  in  such  case  the  assurers  might  return  a  pro  rata  premium 
and  terminate  the  contract.  A  sale  and  change  of  masters  was 
effected,  of  which  notice  was  given  and  no  objection  made. 
Another  master  was  substituted  on  account  of  sickness  in  the 
family  of  the  second  master  and  the  assurers  were  not  notified, 
and  it  was  held  that  the  assurer  was  discharged.^^* 

§   1770.     Ship's  Enrollment  as  Affecting    Validity   of 
Policy. — Where    the    ship    was    insured    under  a  time   pol- 

"*  Empfigon  on  Insurance.  Meredith's  ed.  1850,  c.  vii.  sec.  3.  pp.  149, 
l.'>0;  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  182.  *181,  et 
seq.;  1  Arnould  on  Marine  Insurance,  Maolaclilan's  ed.  1887.  34.?.  et 
seq.  This  latter  (pp.  344.  34."))  refers  to  Morocco  Land  &  Trading  Co., 
Limited,  v.  Fry,  11  L.  T.,  N.  S.,  018;  11  Jur.,  N.  S.,  76,  per  Stuart. 
V.  C;  Farmer  v.  Legg.  6  Term  Rep.  186;  to  statute,  17  &  18  Vict., 
c.  104,  sec.  136;  25  &  20  Vict.,  c.  63,  sec.  5,  requiring  certificated  mas- 
ters, mates,  ^tc,  and  other  cases  construing  this  statute.  See,  also, 
Richards  on  Insurance,  ed.  1802,  225,  220:  he  cites  no  ca.ses,  however. 
See  Clifford  v.  Hunter.  1  Moody  &  M.  103;  3  Car.  it  P.  16;  Mar- 
igny  V.  Home  Mut.  Ins.  Co.,  13  La.  Ann.  338;  citing  Bell  v.  Western  M. 
&  F.  Ins.  Co..  5  Rob.  (La.)  446. 

="*  Copeland  v.  New  England  M.  Ins.  Co.,  2  Met.  (Mass.)  432,  per 
Shaw.  C.  J. 

285  Tennessee  M.  &  F.  Ins.  Co.  v.  Seott.  14  Mo.  40;  Eddy  v.  Tonuos- 
see  M.  &  F.  Ins.  Co.,  21  Mo.  587.  Soo  Waldon  v.  Firomon's  Ins.  Co., 
12  Johns.  (N.  Y.)  138;  3  Kent's  Commeutaries,  5th  ed.,  257. 
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icy  by  the  name  ''Mary,"  and  it  appeared  that  she  was  re- 
modeled and  enlarged  upon  the  keel,  floor  timbers,  and  naval 
timbei-s  of  the  "Sophronia,"  and  then  named  as  insured,  and 
so  enrolled  before  her  enrollment  under  her  original  name 
was  surrendered  to  the  customhouse,  it  was  held  that  noncom- 
pliance with  the  laws  of  the  United  States  in  obtaining  her 
register  did  not  avoid  the  policy.^^^ 

§  1771.     Ship  as  Privateer  or  Letter  of  Marque. — Emer- 

igon  is  of  the  opinion  that  a  vessel  fitted  out  as  a  privateer 
should  be  described  as  such,  because  of  the  increased  peril.^^^ 
In  this  country  the  principal  cases  concerning  a  privateer  or 
letter  of  marque  have  been  before  the  courts  upon  the  ques- 
tion of  deviation  and  what  is  meant  by  the  relative  terms.  Mr. 
Arnould  says:  *'It  is  quite  certain  that  if  it  were  verbally  rep- 
resented to  the  underwriter  that  such  was  her  destination,  this 
would  be  sufficient  in  this  country,  though  she  were  not  so 
described  in  the  policy."^^^  And  such  a  rule  might  seem  to 
be  sanctioned  in  this  country  by  as  eminent  an  authority  as 
Mr.  Justice  Story,  who  says  that  the  description  as  a  letter  of 
marque  does  not  enlarge  the  construction  of  the  policy,  pro- 
vided it  be  known  to  the  underwTiter  that  the  ship  sails  under 
such  a  commission,  it  being  merely  evidence  on  the  point  of 
concealment  calculated  to  rebut  any  presumption  thereof. ^^^ 
It  would  seem,  however,  from  the  facts  of  this  case  to  which 
the  language  of  Mr.  Justice  Story  must  be  held  to  have  ref- 
erence, and  also  from  other  decisions,  that  the  rule  here  is  that 
the  mere  fact  of  taking  a  commission  as  a  letter  of  marque 


"•  Ocean  Ins.  Co.  v.  PoUeys,  13  Pet.  (U.  S.)  157. 

*"  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  vi.  sec.  3.  p.  131. 

»»  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  18.50,  174;  1  Arnould 
on  Marine  Insurance.  Maclachlan's  ed.  1887,  336.  But  see  Moss  v. 
Byran,  6  Term  Rep.  379.  per  Lord  Kenyon. 

«»  Haven  v.  Holland,  2  Mason  (C.  C),  232.  "It  appears  to  me  that 
it  is  wholly  immaterial  whether  the  vessel  be  described  in  the  policy 
as  a  letter  of  marque  or  not,  provided  the  fact  of  her  sailing  under 
such  a  commissipn  be  known  to  the  underwriters.  The  description 
of  the  fact  does  not  make  the  construction  of  the  policy  more  broad. 
but  it  repels  any  defense  founded  upon  the  concealment  of  a  fact 
material  to  the  risk,"  per  Story,  J. 
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does  not  of  itself  affect  the  validity  of  the  policy,  and  it  would 
also  seem  that  the  vessel  ought  to  be  insured  as  a  privateer  or 
letter  of  marque  in  all  cases  where  the  use  of  the  commission 
would  enhance  the  risk  actually  assumed,  as  where  such  use 
would  constitute  a  deviation,  but  as  the  policy  only  evidences 
the  contract,  if  the  proof  is  otherwise  clear  from  admissible 
evidence  that  the  insurers  knew  the  full  nature  and  extent  of 
the  risk  in  the  absence  of  a  description  in  the  policy,  then  they 
ought  to  be  bound.^^^  This  question  will,  however,  be  fur- 
ther considered  under  the  head  of  "deviation." 

§  1772.  Ship  or  Ships. — The  necessities  of  commerce 
frequently  give  rise  to  an  occasion  for  effecting  insurances 
where  the  merchant  is  ignorant  of  the  fact  on  board  what  ships 
his  goods  will  be  laden,  or  it  may  be  important  that  the  mer- 
chant should  be  able  to  avail  himself  of  an  opportunity  to  ship 
his  goods  on  board  the  first  vessel  which  may  offer  for  that 
purpose,  especially  so  in  times  of  war;  or  a  merchant  may  ex- 
pect a  consignment  of  goods  from  a  foreign  port  and  be  de- 
sirous that  they  should  be  immediately  covered  by  a  policy, 
and  yet  in  such  cases  it  may  be  impossible  to  specify  the  name 
of  the  ship,  or  it  may  happen  that  to  do  so  would  injuriously 
affect  the  insured's  interests.  In  cases  of  this  character,  by 
usage  an  authority  so  firmly  established  as  to  make  the  legal- 
ity of  such  insurances  indisputable,  the  policy  may  be  ef- 
fected upon  goods  on  board  any  ship  or  ships  or  on  board  ship 
or  ships. ^'^^  If  the  policy  be  upon  "ship  or  ships,"  and  the 
insurer  knows  the  ship's  name  and  that  that  ship  is  advertised 
as  in  danger,  which  intelligence  could  be  applied  by  the  un- 
derwriter had  he  been  informed  of  the  ship's  name,  the  failure 

""  Wisrgin  v.  Boardman,  14  Mass.  1,  per  Parker.  C.  .T.  See  Wicrsln 
V.  Amory.  13  Mass.  118;  14  Mass.  1,  10;  Moss  v.  Byran.  6  Term  Rep. 
370.  per  Lord  Keiiyon;  Hove  v.  ISIasoii.  1  Wash.  (Yn.)  207.  See  Bates 
V.  Havitts.  L.  B.  Q.  B,  595;  and  criticism  in  1  Parsons  on  Marine 
Insurance,  ed.  ISHS.  481. 

"*  Emericron  on  Insurance.  Meredith's  ed.  18ii0.  c.  vi.  sec.  5.  p.  139, 
et  seq.;  1  Marshall  on  Insurance,  ed.  1810.  *172.  et  seq.,  314;  Kewley 
V.  Ryan.  2  H.  Black.  343:  De  Costa  v.  Firth.  4  Burr.  1966;  3  Kent's 
Commontarios.  nth  ed.,  257.  et  seq.;  Orient  Mut.  Ins.  Co.  v.  Wright, 
23  How.  (U.  S.)  405,  per  Nelson,  J. 
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to  disclose,  coupled  with  tlie  other  fact  that  the  ship  is  advei"^ 
tised  as  in  danger,  would  be  a  concealment  fatal  to  a  reco"^ 
^j.^  292  jj^  cases  of  insurances  on  goods  on  board  "ship  or 
ships"  it  is  the  duty  of  the  assured  to  declare  the  name  of  the 
ship  or  ships  so  soon  as  he  has  knowledge  thereof,  but  never- 
theless it  is  not  a  condition  precedent  to  the  right  of  recovery 
that  the  ship's  name  be  declared  before  loss,  and  cases  fre- 
quently occur  where  the  assured  has  no  knowledge  of  the 
ship's  name  before  the  loss.^^^  But  although  the  policy  is  upon 
property  on  board  "ship  or  ships,"  it  may  be  so  worded  as  to 
necessitate  a  declaration  before  loss,^^^  or  it  may  contain  such 
stipulations  that  the  insurers  may  not  be  liable  in  case  the 
vessel  is  not  declared  before  loss,  even  though  the  name  of  the 
vessel  on  wliich  the  goods  are  to  be  shipped  or  the  loss  be  not 
known  to  either  party  at  the  time;  as  where  the  policy  pro- 
vided that  in  case  of  loss  by  certain  perils  "known  to  the  appli- 
cant, the  public,  or  the  company  at  the  time  application  was 
made,  and  evidence  whether  such  property  was  known  to  be  in- 
volved or  not,"  the  company  should  not  be  liable  except  it 
should  be  so  provided  in  the  policy,  and  the  name  of  the  ves- 
sel not  being  known  was  not  declared,  but  the  goods  were  on  a 
vessel  known  by  both  parties  to  be  lost  by  one  of  the  perils 
enumerated,  the  insurers  were  held  discharged.^^^  But  if  the 
valuation  is  extended  under  a  policy  on  goods  in  any  ship  to  be 
declared,  and  at  that  time  of  extension  the  ship  be  actually 
lost,  and  such  fact  be  known  to  both  parties,  nevertheless  the 
insurers  will  be  liable  where  it  appears  that  it  was  not  then 
known  to  either  party  that  the  ship  lost  was  one  upon  which 

""  But  see  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850.  175, 
*173.  But  the  rule  stated  by  Mr.  Arnould  is  evidently  not  noted  by 
Mr.  Maclacblan:  1  Arnould  on  Marine  Insurance,  Maclacblan's  ed. 
1887,  omitted  on  p.  337,  corresponding  to  p.  175  of  Perliins'  ed.  And 
see  2  Duer  on  Insurance,  ed.  1846,  404,  409,  511-14. 

»»»  Gledstanes  v.  Royal  Exch.  Assur.  Co.,  11  Jur.,  N.  S.,  103:  5  Best 
&  S.  797;  34  L.  J.  Q.  B.  30;  Wells  v.  Pacific  Ins.  Co.,  44  Cal.  397;  Ar- 
kansas Ins.  Co.  V.  Bostick,  27  Ark.  .539;  Harman  v.  Kingston,  3  Camp. 
150;  Crawford  v.  Hunter,  8  Term  Rep.  16:  Kennebec  Co.  v.  Augusta 
Ins.  etc.  Co.,  6  Gray  (Mass.),  204,  per  Merrick,  .7. 

^*  Edwards  v.  St.  Louis  Perpetual  Ins.  Co.,  7  Mo.  382. 

»»  Mark  v.  ..Etna  Ins.  Co.,  29  Md.  390. 
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&nj  risk  had  been  taken.^^s  Where  the  policy  is  effected  on  all 
sums  at  risk  above  a  certain  amount  on  goods  on  board  any 
ship  of  a  specified  class  to  be  thereafter  declared,  the  words  "to 
be  thereafter  declared"  do  not  give  the  right  to  reject  the  risk 
when  declared,  but  will  be  construed  to  mean  that  the  insured 
will  declare  the  name  of  the  ship  to  which  they  will  apply  the 
policy  as  soon  as  the  excess  over  the  specified  sum  is  taken.^^^ 
So  in  a  policy  on  goods  on  board  ship  or  ships  to  be  thereafter 
<ieclared  the  declaration  does  not  require  the  underwriter's 
consent.  It  is  a  power  conferred  upon  the  assured  which  he 
has  a  right  to  exercise,  and  an  error  may  be  revoked  and  the 
insured  correct  his  declaration,298  fop  ^n  error  declaring  the 
ship  or  ships  will  not  be  fatah^^^  A  policy  on  cargo  by  steam- 
ers cannot  be  limited  to  those  only  in  which  the  insured  had  an 
interest,  notwithstanding  such  steamers  were  contemplated 
when  the  insurance  was  effected.'"** 

§  1773.  Ship  or  Ships — Right  to  Apply  Policy  in  Case 
Of  Different  Shipments  and  Losses. — It  was  early  decid- 
ed that  where  an  insurance  is  effected  by  different  policies  in 
different  amounts  on  goods  on  board  ship  or  ships,  the  assured 
has  the  right  by  declaration  to  apply  the  policies  to  specific 
goods  on  board  a  particular  ship,  and  where  he  so  applies  the 
policy  the  underwriters  on  the  policy  so  appropriated  shall 
alone  be  liable  in  case  of  the  loss  of  that  ship.  The  general 
principle  being  also  deduced  that  in  case  of  policies  on  board 
«hip  or  ships  the  assured  may  apply  either  policy  to  a  loss  of 
property  on  board  any  ship  which  comes  within  the  terms 
thereof.'***     In  a  case  in  Massachusetts  the  court  said:  "We 

»•  Gledstanes  v.  Royal  Exch.  Assur.  Co.,  11  .Tur.,  N.  S.,  103;  5  Best 
&  S.  797;  34  L.  J.  Q.  B.  30. 

"'  Gledstaues  v.  Royal  Exch.  Assur.  Co.,  11  Jur.,  N.  S.,  103;  5  Best 
&  S.  797;  34  L.  J.  Q.  B.  30. 

'""'  Robinson  v.  Tomay,  3  Camp.  1.58;  1  Maule  &  S.  217.  See  Carver 
Co.  V.  Manufacturers'  Ins.  Co.,  6  Gray  (Mass.),  214,  per  the  court; 
Imperial  M.  Ins.  Co.  v.  Fire  Ins.  Corp.,  Limited,  4  C.  P.  Dlv.  166. 

""  Robinson  v.  Tomay.  3  Camp.  158;  1  Maule  &  S.  217. 

»<"  New  Yorlf  M.  &  F.  Ins.  Co.  v.  Roberts.  4  Duer  (N.  Y.),  141. 

'»'  The  two  cases  relied  on  by  the  leading  text  writers  are  Hench- 
man V.  Offley,  and  Kewley  v.  Ryan,  2  H.  Black.  345,  n.,  and  2  H. 
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think  ....  tliat  tlie  plaintiff  ....  had  the    right  (under 
the  limitations  hereafter  stated)  to  elect  upon  which  of  the 

Black.  343,  both  reported  in  Marshall  on  Insurance,  ed.  1810,*173,*175. 
In  the  case  of  Henchman  v.  OtHey,  there  were  two  separate  policies; 
one  for  six  thousand  pounds  on  goods  on  board  any  ship  or  ships 
which  should  sail  from  certain  specified  ports  between  designated 
dates,  the  other  was  for  four  thousand  pounds  on  goods  on  board  any 
ship  or  ships  which  should  sail  from  specified  ports  between  certain 
other  dates.    The  insured  loaded  goods  on  board  a  cei'tain  vessel,  and 
entered  a  certificate  before  a  magistrate  in  India,  appropriating  each 
policy  to    specific  goods    on  board    each    ship,    naming    them.    The 
goods  loaded  on  board  ship  A,  to  which  the  six  thousand  pounds  pol- 
icy was  applied,  were  in  the  amount  of  four  thousand  eight  hundred 
and  eighty-nine  pounds;  on  the  other  vessel,  B,  the  amount  loaded  was 
in  the  sum  of  four  thousand  five  hundred  pounds.    Both  ships  sailed 
within  the  stipulated  time.ship  B  arriving  in  safety, shipA  being  lost. 
Evidence  of  the  declaration  made  in  India  was  sought  to  be  rejected, 
but  it  was  admitted  by  Lord  Mansfield  in  evidence.    It  was  also  urged 
in  defense  that  there  should  be  a  contribution,  as  for  an  average  loss, 
in  the  ratio  of  four  thousand  eight  hundred  and  eighty-nine  pounds 
to  four  thousand  five  hundred  pounds,  and  that  in  any  event  the  de- 
fendants were  only  liable  for  the  former  sum,  and  a  verdict  being 
found  for  the  six  thousand  pounds,  and  a  new  trial  had,  the  recovery 
of  this  amount  was  adjudged  less  the  sum  of  eleven  hundred  and 
eleven  pounds  for  what  had  been  saved,  the  ground  of  the  decision 
being  that  the  assured  had  a  right  to  apply  the  policy  for  six  thou- 
sand pounds  to  the  ship  lost.    The  respective  names  of  the  ships 
differ  in  the  regular  report  and  Mr.  Marshall's  report  of  this  case: 
See  note  a,  in  Mr.  Marshall's  report.    In  Kewley  v.  Ryan  a  policy 
was  effected  for  the  amount  of  twelve  hundred  and  sixty  pounds  on 
goods  of  the  assured  on  board  ship  A.    Another  insurance  for  the 
sum  of  thirteen  hundred  pounds  was  effected  under  two  policies,  one 
for  seven  hundred  pounds,  another  for  six  hundred  pounds,  on  board 
ship  or  ships  for  the  same  party,  on  lilve  goods  intended  to  be  shipped. 
Ship  A  arrived  safely;  the  ship  containing  the  second  cargo  was  to- 
tally lost.    An  action  was  brought  on  the  policy  for  seven  hundred 
pounds,  and  a  recovery  was  adjudged,  the  court  holding  that  the  as- 
sured might  apply  the  insurance  to  whatever  ship  came  within  its 
terms.    This  decision  was  based  upon  that  first  noted.    The  rule  de- 
duced by  Mr.  Marshall  from  this  case  is  this,  that  "If  two  distinct 
insurances  be  made  on  goods  for  the  same  person  and  the  same  voy- 
age, the  one  on  board  a  specific  ship,  the  other  on  board  any  ship  or 
ships,  and  the  former  arrive  safe,  but  the  latter  is  lost,  the  insured 
shall  apply  the  policy  on  goods  on  board  ship  or  ships  to  the  goods 
lost":  1  Marshall  on  Insurance,   ed.  1810,   *173-75.    See.  also,   1  Ar- 
nould  on  Marine  Insurance,  Perldns'  ed.  1850,  177,  *175,  see.  78:  1 
Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1SS7.  340.  341;  1  Tar- 
sons  on  Marine  Insurance,  ed.  1868,  519;  1  Phillips  on  Insurance,  3d 
ed.,  239-41,  sec.  438. 
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sMpments  made  tliey  would  apply  the  policy  stipulated  for," 
declaring,  however,  that  the  insured  must  notify  the  insurer 
of  his  election  seasonably,  and  must  act  in  entire  good  faith, 
and  that  the  mere  fact  alone  of  loss  intervening  the  election 
being  seasonably  made,  and  in  good  faith,  does  not  prevent  the 
insurance  attaching.  The  case,  however,  was  a  policy  "lost  or 
not  lost  on  board  any  steamer  or  steamers,"  risks  to  be  in- 
dorsed.^*^^  Our  authors  agree,  however,  that  if  the  insured  has 
not  appropriated,  or  by  some  act  or  otherwise  evidenced  an 
intent  to  appropriate,  the  policy  to  goods  in  a  particular  ship, 
it  will  apply  to  and  cover  all  goods  of  the  insured  at  risk  which 
come  clearly  within  the  terms  of  the  policy  by  reason  prin- 
cipally of  the  peculiar  facilities  which  are  offered  for  fraud 
under  this  class  of  policies.  But  the  contract  nevertheless 
would  seem  to  require  the  utmost  good  faith  on  the  part  of 
both  assured  and  assurer,  as  is  evidenced  by  the  fact  of  the 
difficulty  of  proof  to  aid  the  assured  in  case  he  seeks  a  return 
of  the  premium.^*'^ 

§  1774.  Stock  of  Goods,  etc.,  in  Manufacturing — 
Stock  in  Trade  of  Mechanic — Fire  Risk. — An  insurance 
upon  a  stock  of  goods  used  in  a  manufacturing  business  or  in- 
dustry, or  upon  the  stock  in  trade  of  a  mechanic,  covers  every- 
thing necessarily  or  usually  or  commonly  employed  in  the  man- 
ufacture of  the  particular  class  of  goods  to  which  the  insurance 
relates,  and  has  a  more  extended  application  than  an  insurance 
upon  a  stock  in  trade  of  a  merchant.^"*  Thus,  a  policy  on  an 
engine  and  machinery  for  the  manufacture  of  tinware  will 
cover  dies  used  in  giving  form  to  the  goods  manufactured.'"' 
So  articles  used  in  packing  cover  coal  in  the  yard  reasonable 

*"  Carver  Co.  v.  Manufacturers'  Ins.  Co.,  6  Gray  (Mass.),  214. 

""  See  citation  of  text-writers  in  note  preceding  last. 

««<  Bryant  v.  Pougchlieep.'iie  Ins.  Co.,  7  N.  Y.  200:  21  Barb.  (N.  Y.) 
154;  Seavey  v.  Central  Mut.  F.  Ins.  Co..  Ill  INIass.  .^)40;  Haley  v.  Dor- 
chester etc.  Ins.  Co.,  12  Gray  (Mass.),  54.5;  riioenix  Ins.  Co.  v.  Favor- 
ite, 49  111.  250;  Crosby  v.  Franklin  Ins.  Co..  5  Gray  (Mass.),  5(14;  Pin- 
dar V.  Kings  Co.  Ins.  Co.,  30  N.  Y.  648;  Moadinger  v.  Mechanics'  Ins. 
Co..  2  Hall  (N.  Y.).  400. 

»<«  Seavey  v.  Central  Mut.  F.  Ins.  Co.,  Ill  Mass.  540. 
Joyce,  Vol.  III.— 112 
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,  for  the  amount  of  business  done/"^  and  extrinsic  evidence  may- 
be admissible  to  show  what  presses  are  covered  by  a  policy  up- 
on lithographic  presses.^^^  So  the  court  may  properly  refuse 
to  instruct  the  jury  that  stock  in  a  tannery  does  not  embrace 
bark  properly  used  in  the  business,  but  exclusively  refers 
to  hides  and  leather,^*^^  and  fixtures,  tools,  materials,  imple- 
ments of  business,  and  everything  necessary  to  carry  on  the 
business  are  included  in  a  policy  on  the  stock  in  trade  of  a 
mechanic.^'^^  A  policy  on  the  insured's  stock  as  rope  manu- 
facturers in  a  certain  building,  although  it  does  not  prevent 
using  the  stock  in  the  building  for  the  purpose  of  rope  man- 
ufacture, yet  it  will  not  cover  the  manufactured  article.^^*^ 
The  stock  in  trade  of  a  baker  covers  everything  necessary  for 
the  business,  and  includes  bread-troughs,  sieves,  pans,  stoves, 
baskets,  benches,  etc.^^^  The  words  "stock  of  lumber  and 
goods  manufactured  and  in  process  of  manufacturing  in  said 
building"  cover  all  the  property  in  the  building,  and  not 
merely  that  in  process  of  manufacture.^^  ^  Unmanufactured 
or  raw  stock  of  the  kind  mentioned  is  covered  by  a  policy  on 
a  blacksmith  and  carriage-maker's  stock,  manufactured  and  in 
process  of  manufacture.^^^ 

§  1775.  Stock  in  Trade — Goods  or  Merchandise  for 
Sale — Fire  Kisks. — A  policy  on  a  stock  in  trade  upon  goods 
or  merchandises  generally  covers  all  articles  of  merchandise 
such  as  are  usually  kept  for  sale  in  the  business  specified,  un- 
less the  risk  be  limited  by  a  specific  description  of  what  the 
stock  consists  of,  or  unless  the  policy  by  explicit  terms  excludes 
goods  of  a  certain  or  designated  class  or  goods  of  a  named  spe- 
cific kind  from  its  protection,  or  otherwise  limits  the  insurance 
to  certain  articles,  although  in  certain  cases  prohibited  articles 

"^  Phoenix  Ins.  Co.  v.  Favorite,  49  Til.  259. 

*"  Mansrle  v.  Holyoke  Mut.  F.  Ins.  Co.,  1  Holmes  (C.  C),  287. 

*"  Planters'  etc.  Ins.  Co.  y.  Deford,  38  Md.  382. 

•*»  MoadinjErer  v.  Mechanlos'  F.  Ins.  Co.,  2  Hall  CN.  Y.),  490. 

"•  Wall  V.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  3S3. 

"*  Moadin.ser  v.  Mechanics'  etc.  Ins.  Co.,  2  Hall  (N.  Y.),  490. 

"=  Insnrance  Co.  t.  Throop.  22  ISIich.  14(i. 

•"  Spratley  v.  Hartford  Ins.  Co.,  1  Dill.  (C.  C.)  392. 
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may  be  kept  notwithstanding  the  inhibition  in  the  policy.  The 
policy  may  also  include  articles  which  will  not  ordinarily  be  in- 
sured except  at  special  rates,  and  evidence  may  be  admissible 
to  show  that  certain  articles  come  within  the  description  in  the 
policy,  and  in  this  connection  the  written  description  will  con- 
trol the  printed  part.^^*  The  words  "stock  in  trade"  may,  how- 
ever, be  limited  by  other  words  and  clauses.^^^  Where  the  in- 
sured conducted  the  wholesale  and  retail  drug  business  in 
stores  in  the  same  building  separated  only  by  a  partition,  and 
the  policy  was  upon  "their  wholesale  stock  of  drugs,"  etc.,  and 
"other  goods  on  hand  for  sale,"  while  "contained  in  the  build- 
ing," it  was  held  that  the  whole  clause  should  be  construed  to- 
gether, and  all  the  goods  in  the  building,  whether  in  the  whole- 
sale or  retail  department  and  otherwise  within  the  description, 
were  covered.^^^  Reference  must,  however,  be  had  to  the  char- 
acter of  the  trade  or  business  engaged  in ;  thus,  a  policy  upon  a 
jeweler's  stock  in  trade  does  not  cover  blankets,  although  used 
for  the  purpose  of  protecting  the  store  from  a  near-by  fire,  and 
even  though  purchased  with  the  insurer's  consent.^^''^  Whale 
oil,  friction  matches,  glassware,  and  the  like  may  be  shown  by 
parol  evidence  to  be  included  in  the  term  "usual  variety  of  a 
country  store."  ^^^  The  words  "stock  of  family  groceries"  will 
not  warrant  keeping  hazardous  articles.^^^  A  policy  on  a 
"stock  of  vinegar  in  store  and  in  tank"  does  not  cover  a  mix- 


'"  Pindar  v.  Kings  Co.  Ins.  Co.,  .36  N.  Y.  364;  93  Am.  Dec.  544;  De 
Lonpuemere  v.  Tradesman's  Ins.  Co.,  2  Hall  (N.  Y.),  589;  Corrigan  v. 
Lycoming  F.  Ins.  Co..  53  Vt.  418;  38  Am.  Rep.  687;  Whitmarsh  v.  Con- 
way F.  Ins.  Co.,  16  Gray  (Mass.),  3.59;  77  Am.  Dec.  414;  Rafel  v.  Nash- 
ville Ins.  Co.,  7  La.  Ann.  244;  James  v.  Lycoming  F.  Ins.  Co.,  4  Cliff. 
(C.  C.)  272;  Moore  v.  Protection  Ins.  Co.,  29  Me.  97:  Citizens'  Ins.  Co. 
V.  McLaughlin,  .53  Pa.  St.  485;  Cromble  v.  Portsmouth  F.  Ins.  Co.,  26 
N.  H.  389;  Crosby  v.  Franklin  Ins.  Co.,  5  Gray  (Mass.).  504;  Frank- 
lin F.  Ins.  Co.  V.  Updegraff.  43  Pa.  St.  350;  Hall  v.  Insurance  Co.,  58 
N.  Y.  292:  17  Am.  Pep.  255. 

'"  Pafel  v.  Nashville  Ins.  Co..  7  La.  Ann.  244. 

»"  Wilson  Drug  Co.  v.  Phoenix  Assur,  Co.,  110  N.  C.  350;  14  S.  E. 
Pep.  790. 

»"  Wells  V.  Boston  Ins.  Co.,  6  Pick.  (Mass.)  1S2. 

"»  Whitmarsh  v.  Conway  F.  Ins.  Co.,  16  Gray  (82  Mass.),  359;  77 
Am.  Dec.  414. 

"»  People's  Ins.  Co,  v.  Kuhn,  1  Cent.  L.  J.  214. 
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ture  in  the  process  of  mauiifacture,  nor  does  an  ^surance  on 
the  implements  of  the  plant  include  the  same.^^*^ 

§  1776.  Stock  in  Trade — Stock  in  Building- — Owner 
and  Goods  of  Others. — The  policy  may  by  its  terms  limit 
the  meaning  of  the  words  "manufactured  or  being  manufac- 
tured," as  where  it  stipulates  "not  liable  for  loss  on  property- 
owned  by  any  other  party"  unless  specified.  In  such  case  it 
will  not  cover  goods  of  others  left  to  be  manufactured.^^^  And 
where  the  application  stated  that  the  applicants  proposed  to 
insure  "our  property,"  and  said  application  was  made  a  part 
of  the  contract,  it  was  held  that  the  insurance  only  covered 
such  stock  in  trade  as  belonged  to  the  insured,  and  not  good.'^ 
consigned  to  them  for  sale  on  commission.^^^  So  a  policy  on 
all  articles  making  up  the  stock  of  a  pork-house,  and  all  within 
and  appurtenant  to  the  building,  covers  everything  belonging, 
necessary  to,  and  commonly  used  therein  as  part  of  the  busi- 
ness, without  regard  to  the  particular  ownership  of  such  ar- 
ticles.^^^  A  policy  issued  to  a  railroad  corporation  upon  "any 
property  upon  which  they  may  be  liable  in  freight  buildings  or 
yards"  of  the  corporation  covers  merchandise  belonging  to 
other  parties  for  which  the  corporation  are  liable  as  com- 
mon carriers,  although  other  common  carriers  are  by  contract 
bound  to  indemnify  the  corporation  for  all  loss  upon  such 
merchandise.  But  such  a  policy  will  not  cover  articles  of  a 
kind  specified  in  the  policy  to  be  not  insurable  unless  by 
special  agreement.^^*  But  in  cases  of  property  held  in  trust 
or  on  commission,  if  the  policy  stipulates  that  it  must  be  de- 
clared as  such,  the  provision  must  be  complied  with,  otherwise 
property  so  held  will  not  be  covered.^^^ 

»!o  pnrves  v.  Germania  Ins.  Co.,  44  La.  Ann.  123;  10  S.  Rep.  495;  21 
Ins.  L.  J.  306. 

'"  Getchell  v.  ^tna  Ins.  Co.,  14  Allen  (Mass.),  325. 

«^  Planters'  Mnt.  Ins.  Co.  v.  Eacle,  52  Md.  468,  one  judge  dissenting. 

»"  ^tna  Ins.  Co.  v.  Jackson,  16  B.  Mon.  (Ky.)  242. 

*■*  Commonwealth  v.  Hide,  112  Mass.  136;  17  Am.  Eep.  72.  See 
Eastern  R.  R.  Co.  v.  Relief  F.  Ins.  Co..  98  Mass.  420. 

'=°  See  sec.  2001,  herein;  Duncan  v.  Sun  Mut.  Ins.  Co.,  12  La.  Ann. 
486. 
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§   1777.     Stock  in  Trade,  etc.,  may  Cover  Property  Spe- 
cifically Excluded  or  the  Keeping  of  which  is  Prohibited. 

Altliougli  the  policy  stipulates  that  the  keeping  or  storing 
enumerated  articles  or  articles  of  a  class  usually  denominated 
as  hazardous,  extrahazardous,  and  the  like  will  avoid  the  con- 
tract, yet  if  the  property  described  in  the  policy  and  the  pur- 
poses to  which  the  building  is  dedicated  sulhciently  indicate 
the  nature  and  character  of  the  articles  kept  or  to  be  kept,  or  if 
the  risk  is  upon  a  stock  of  goods,  and  the  description  indicates 
that  it  is  a  class  of  property  which  usually  contemplates  the 
keeping  of  a  small  quantity  of  a  hazardous  article,  and  the 
business  to  be  transacted  and  the  nature  and  extent  of  the 
risk  must  have  been  known  to  the  insurers  to  embrace  articles 
and  pursuits  prohibited  by  the  schedule,  the  policy  is  not 
avoided  by  the  keeping  of  such  of  those  articles  as  would  come 
within  the  above  xule.^^*'  The  above  irule,  however,  does  not 
apply  to  and  cover  those  cases  where  instead  of  a  general  de- 
scription covering  such  stock  there  is  such  a  specific  descrip- 
tion as  to  clearly  .evidence  the  intent  of  the  parties  to  exclude 
the  keeping  of  goods  other  than  those  of  the  specified  class, 
and  even  knowledge  that  the  insured  kept  such  goods  may  be 
presumed  on  the  part  of  the  insurers.^^^  Where  the  vrritten 
part  of  a  fire  policy  includes  "drugs"  and  "such  other  mer- 
chandise as  is  usually  kept  in  a  country  store,"  and  the  printed 
part  excepts  benzine  without  written  pennission,  it  is  a  ques- 
tion of  fact  whether  benzine  is  permitted.^"*  In  a  policy  in- 
suring "manufactured  barrels  and  materials  for  same,"  the 
word  "materials"  means  such  as  are  necessarily  or  usually  or 
commonly  employed  in  their  manufacture,  and  benzine  being 
prohibited  by  the  policy  is  not  included  as  an  article  insured  or 
covered  by  the  above  language  in  the  absence  of  proof;  nor 
could  an  insurance  company  have  presumptive  knowledge  that 

'*'  Archer  v.  Mechnnios'  etc.  Ins.  Co..  43  Mo.  434;  New  York  v. 
Brooklyn  etc.  Ins,  Co..  41  Barb.  (N.  Y.)  431 :  Citizens'  Ins.  Co.  v.  Mc- 
Laughlin. 54  Pa.  St.  4S5:  Hall  Insurance  Co.  v.  De  Graff.  12  Mich. 
124;  Phnenix  Ins.  Co.  r.  Taylor.  ^  Minn.  492. 

«"  rindar  v.  Continental  Ins.  Co..  47  N.  Y.  114;  38  N.  Y.  3G4;  Pitts- 
burffh  Ins.  Co.  v.  Frazee.  107  Pa.  St.  521. 

«^  Carrigan  v.  Lycoming  F.  Ins.  Co.,  53  Vt.  418;  38  Am,  Rep.  687. 
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benzine  was  an  article  necessarily  or  commonly  used  in  the 
manufacture  of  barrels.^^^  If  the  printed  clauses  prohibit 
such  keeping  and  the  written  ones  permit  it,  the  written 
clauses  will  prevail."^^ 

§  1778.  Whaling  and  Fishing  Voyages  —  Outfits — 
Stores,  Catchings,  etc. — The  word  "outfits"  has  a  more  exten- 
sive meaning  when  used  in  connection  with  whaling  voyages 
than  when  applied  to  ships  in  general,  and  will  include  in  the 
former  case,  in  addition  to  the  ordinary  tackle  and  apparel  of 
the  ship,  those  articles  necessary  for  consumption  and  use  in 
prosecuting  a  voyage  for  the  term  contemplated,  or  in  accom- 
plishing the  object  and  purpose  thereof,  such  as  stores,  provi- 
sions, clothing,  casks,  stoves,  boilers,  cisterns,  and  fishing  gear, 
apparatus,  and  instruments  for  storing  the  produce  or  catch- 
ings, and  the  term  is  also  held  to  cover  by  usage  in  fishing  voy- 
ages a  certain  proportion  of  the  catchings  substituted  for  the 
outfits  consumed  or  used.^^^  Although  under  a  custom  for 
men  on  fishing  voyages  to  furnish  their  own  provisions,  as  in 
case  of  cod  and  mackerel  fishing,  such  pro'vdsions  will  not  be 
covered  by  the  term  "outfit."  The  word  "catchings"  is  the 
technical  word,  which  in  whaling  voyages  includes  the  blub- 
ber taken  on  board,  the  oil,  and  casks,  and  inasmuch  as  "out- 
fits" generally  refers  to  the  outward  lading,  it  is  said  to  be  a 
reasonable  inference  that  the  word  "cargo"  is  limited  to  the 
produce  and  "catchings"  on  board  the  ship  for  the  homeward 
voyage,  and  it  is  also  declared  that  there  is  no  reason  why  on 
principle  "cargo"  should  not  cover  "outfits."  '^^  The  words 
"cargo"  or  "goods  and  merchandise"  will,  however,  cover  oil, 
catchings,  and  other  products  of  the  adventure.^^^     Under  a 

*^  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425. 

"»  Stout  V.  Commercial  Ins.  Co.,  11  Biss.  (C.  C.)  309:  11  Ins.  L.  J. 
688.    But  see  Steinhach  v.  Insurance  Co..  1.3  Wall.  (U.  S.)  18.3. 

«»'  Macy  V.  Whaling  Ins.  Co..  9  Met.  CMass.)  36fi.  per  Hubbard.  J.; 
Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (C.  C.)  132;  Hill  v.  Patten,  8  East, 
373.  per  Lord  Ellenborousrh. 

■^  Macy  V.  Whaling:  Ins.  Co.,  9  Met.  Qlass.'l  300.  per  Hubbard.  ,T. 
See.  also.  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  (Mass.)  227,  per 
Shaw.  C.  .1. 

»5'  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  (Mass.)  227;  Hill  v.  Pat- 
ten, 8  East,  374. 
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policy  on  "his  five-eigliths  catcliings"  of  a  whaler,  if  the  own- 
er's interest  is  specified  ''as  about  two-thirds"  and  the  "crew's 
share,  about  one-third"  is  expressly  excluded,  this  is  held  to 
mean  the  owner's  share  reserved  according  to  the  ratio  of  the 
lays  agreed  on  in  the  shipj)ing  articles,  and  that  the  crew's 
accounts  with  the  vessel  at  the  time  of  the  loss  should  not  be 
considered.^^'*  An  insurance  on  "outfit  and  upon  catchings" 
substituted  for  the  outfits  in  a  whaling  voyage  protects  the 
"blubber"  or  pieces  of  whale  flesh  cut  from  the  whale  and 
on  deck.^^^  We  have  seen  in  a  prior  section  that  the  out- 
fits in  an  adventure  of  this  character  are  not  coiered  by  the 
word  "ship."  "Oil,  bone,  and  other  takings"  covers  by  usage 
sea-elephant  oil.^^^ 

•»*  Swift  y.  Mercantile  Ins.  Co..  113  Mass.  287. 

*»»  Roffer  v.  Mechanics'  Ins.  Co.,  1  Story  (C.  C),  603. 

-*  Child  V.  Sun  Mut.  Ins.  Co.,  3  Sand.  (N.  Y.)  26. 


CHAPTER  XLII. 

OONGEALMBNT— MARINE  RISKS. 

§  1786.    Concealment  in  marine  insurances— Generally. 

§  1787.  Concealment  arising  from  negligence,  accident,  mistake,  etc., 
avoids. 

.§  1788.    Concealment:  "Voluntary  ignorance  will  not  excuse. 

§  1789.  A  specific  and  full  disclosure  is  required,  not  an  evasive  one 
or  one  in  general  terms. 

§  1790.    Concealment  is  referred  to  the  time  of  maliing  the  contract. 

§  1791.  What  constitutes  a  "material  fact":  Must  it  be  a  fact  mate- 
rial to  the  risli. 

5  1792.    Same  subject:  Opinion  of  the  text- writers. 

§  1793.    Same  subject:  Conclusion. 

I  17&4.  Whatever  affects  the  state  and  condition  of  the  ship  at  the 
time  is  material. 

§  1795.  Facts  and  information  affecting  the  condition  or  safety  of  the 
ship  on  her  voyage. 

S  1796.  Suspicions,  rumors,  reports,  apprehensions,  opinions,  gen- 
eral intelligence. 

§  1797.    Same  subject:  Cases. 

f  1798.  Facts  implied  from  or  underwriter  put  on  inquiry  by  infor- 
mation given:  Waiver. 

§  1799.    Information,  belief,  or  expectation  of  third  person. 

§  1800.  Failure  to  communicate  a  fact  which  would  show  informa- 
tion material. 

§  1801.    Where  intelligence  or  report  proves  untrue. 

§  1802.    Intelligence,  reports,  or  rumors  of  loss. 

§  180i3.  Whether  time  of  sailing  must  be  disclosed:  Opinions  of  text- 
writers. 

§  1804.    Same  subject:  Cases. 

S  1805.    Same  subject:  The  general  rule. 

I  1806.  Underwriter  presumed  to  know  causes  which  occasion  na- 
tural perils. 

f  1807.  Restrictions  on  commerce— Commercial  and  foreign  regula- 
tions. 

5  1808.  Underwriter  presumed  to  know  causes  which  occasion  politi- 
cal peril. 

5  1809.  Underwriters  presumed  knowledge:  Degree  of  publicity 
which  will  bind  underwriter  with  knowledge  of  material 
fact. 

S  1810.    Same  subject:  The  English  rule. 
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§  1811.    Same  subject:  The  case  of  Bates  v.  Hewitt. 

§  1812.    Same  subject:  Opinions  of  Mr.  Arnould  and  Mr.  Maclach- 

lan. 
§  1813.    Usage  need  not  be  disclosed. 
§  1SI4.    Exception  to  last  rule. 
§  1S15.    Ownership  of  vessel  need  not  be  stated  when  not  material 

and  insurance  is  on  cargo. 
§  1816.    Nature  and  condition  of  cargo. 
§  1817.    Cases  where  entire  contract    not  vitiated  but  only  that  part 

relating  to  risli  concealed. 
§  1818.    Whether  it  need  be   disclosed    that  goods    are  contraband; 

Belligerent  risks:  Neutral:  National  character. 
§  1819.    Presumption  concerning  underwriter's  knowledge  of  porth 

and  places. 
§  1820.    Repairs  consequent  upon  outward  voyage. 
§  1821.    Disclosure  of  interest  in  ship  or  goods. 
§  1822.    Must  an  equitable  title  be  disclosed. 
§  1823.    Facts  not  within  assured'*}  knowledge:  Degree  of  diligeneu 

required  of  assured. 
S  1824.    Need  not  disclose  matters  of  express  or  implied  warranty. 
§  1825.    Whether  information  which  falsities  a  warranty  must  be  dis^ 

closed. 
§  1826.    Mode  of  construction  of  vessel. 
§  1827.    Destination  of  vessel:  Port  or  ports. 

§  1828.    By-gone  calamities:  Previous  condition  of  ship:  Latest  intel- 
ligence. 
§  1829.    That  goods  are  to  be  stowed  on  deck  need  not  be  disclosed. 
§  1830.    Particular  language  of  bill  of  lading. 
§  1831.    Excepted  risks. 
§  1832.    Ship's  papers:  False  clearance,  etc. 
§  1833.    Whether  the  fact  that  letters  of  marque  are  on  board  must 

be  disclosed. 
§  1834.    Ship's  true  port  of  loading. 
§  1835.     Other  matters  not  necessary  to  be  disclosed. 
§  1836.    Other  matters  necessary  to  be  disclosed. 
§  1837.    Where  inquiries  are  made. 

8  1786.   Concealment  in  Marine  Insurances — Generally. 

Concealment  in  marine  insurances  is  the  failure  to  disclose  any 
material  fact  or  circumstance  which  is  in  fact  or  law  within, 
or  which  ought  to  be  within,  the  knowledge  of  one  party,  and 
of  which  the  other  party  has  not  actual  or  presumptive  knowl- 
edge. This  rule  applies  to  both  assured  and  underwriter,  and 
rests  upon  the  doctrine  of  good  faith  as  well  as  the  prevention 
of  fraud.  There  are  certain  general  principles  governing  this 
matter  which  may  be  stated  substantially  as  follows:  The  un- 
derwriter is  presumed  to  act  upon  the  belief  that  the  assured 
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is  not  at  the  time  of  effecting  the  insurance  in  possession  of 
any  material  facts  which  he  has  not  disclosed,  and  that  no  loss 
has  occurred  which  by  reasonable  diligence  might  have  been 
communicated.  It  is  obligatory  upon  the  assured,  if  he  desires 
to  avoid  the  charge  of  material  concealment,  to  place  the  un- 
derwriter as  far  as  possible  in  the  same  situation  as  he  him- 
self stands,  so  that  the  latter  may  have  the  same  means  and  op- 
portunity of  judging  the  character  and  value  of  the  risk.  The 
chances  of  the  assured  and  underwriter  should  be  equal  in  this 
respect  The  common  ground  on  which  both  the  assured  and 
underwriter  ought  to  stand  is  that  of  good  faith  and  fairness. 
The  assured  is  bound  to  communicate  what  it  is  in  his  power  to 
communicate  by  ordinary  means,  and  which  might  be  com- 
municated by  the  exercise  of  due  and  reasonable  diligence. 
The  assured  is  also  obligated  to  communicate  what  is  known  in 
mercantile  language  as  intelligence,  material  in  itself  or  ren- 
dered so  by  other  facts  and  circumstances.  Common  prudence 
would  dictate  to  a  reasonable  business  man  that  he  should 
keep  himself  informed  of  all  facts  and  circumstances  whatso- 
ever that  might  have  a  bearing  upon  the  nature  and  perils  of 
the  risk  were  he  himself  to  assume  it,  and  that  he  should  un- 
reservedly communicate  the  same  to  the  underwriter  when  he 
asks  him  to  assume  the  risk.  The  information  imparted  should 
be  as  full  and  specific,  so  far  as  material,  as  that  possessed  by 
the  assured.  The  facts  as  stated  should  not  evade  the  whole 
truth  by  bearing  merely  the  semblance  thereof.  The  truth 
must  be  stated.  It  is  not  enough  that  the  truth  might  be  in- 
ferred from  what  is  disclosed,  and  which  is  evidently  intended 
to  convey  a  wrong  impression.  Yague  and  general  statements 
should  not  be  made  when  specific,  full,  and  exact  informa- 
tion is  in  the  possession  of  the  assured  and  could  be  given.  No 
presumption  exists  that  the  assured  or  his  agents  have  con- 
cealed material  facts.  The  concealment  and  materiality  must 
be  proven.  There  are  many  circumstances  which  are  not  ma- 
terial; they  could  not  reasonably  be  held  to  affect  the  judg- 
ment of  the  underwriter  in  determining  whether  he  "^vill  as- 
sume the  risk,  or,  if  he  assumes  it,  what  premium  he  '^'ill 
charge.     Concealment  of  such  facts  will  not  be  fatal.     Again, 
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the  means  of  information  and  judging  may  be  equally  open  to 
both  parties,  and  concerning  such  matters  each  professes  to  act 
from  his  o^vn  skill  and  sagacity,  and  there  is  no  need  in  such 
cases,  for  either  to  communicate  to  the  other  party.  Silence 
in  such  matters  does  not  affect  the  validity  of  the  contract;  nor 
ia  it  incumbent  upon  the  assured  to  state  what  the  underwriter 
actually  knows,  no  matter  how  the  knowledge  was  obtained, 
nor  need  matters  be  mentioned  which  the  underwriter  ought  to 
know,  or  is  presumed  to  know,  nor  of  what  he  waives  informa- 
tion concerning,  nor  what  he  takes  upon  himself  the  knowl- 
edge of.  The  main  point  in  all  cases  is,  "Was  there  at  the  time 
the  contract  was  effected  a  fair  and  truthful  representation  of 
material  facts,  or  a  fraudulent  suppression  of  the  truth  in  mat- 
ters which  are  material;  or  there  being  no  fraud  or  design,  was 
there  a  failure,  through  neglect,  accidental,  or  otherwise,  to 
disclose  facts  which  vary  materially  the  object  of  the  insur- 
ance and  change  the  risk  understood  to  be  run,  or  increase  the 
liazard?  The  preceding  statements  will  be  found  sustained  by 
the  cases  and  opinions  of  the  courts  herein  cited  below,  and 
also  in  those  noted  thronghout  this  chapter.^ 

*  Carter  v.  Boehm,  3  Burr.  1905;  1  Wm.  Black.  593,  per  Lord  Mans- 
field, noted  at  length  under  sec.  1845,  herein,  in  note;  lonides  v,  Pen- 
der, L.  R.  9  Q.  B.  531;  Haywood  v.  Rodgers,  4  East,  590,  per  Lord 
EUenborough;  Biays  v.  Union  Ins.  Co.,  1  Wash.  (C.  C.)  506;  North 
British  Ins.  Co,  v.  Lloyd,  10  Exch.  523;  Frieve  v.  Woodhouse.  Holt.  N. 
P.  572;  Bates  v.  Hewitt,  4  Fost.  &  F.  1023;  36  L.  J.  Q.  B.  282;  Neptune 
Ins.  Co.  V.  Robinson,  11  Gill.  &  J.  (Md.)  256;  Pirn  v.  Lewis,  2  Fost.  & 
F.  778;  Seaman  v.  Fonnereau,  2  Strange,  1183;  Blackburn  v.  Vigors, 
L.  R.  12  App.  Cas.  531;  Russell  v.  Union  Ins.  Co.,  4  Dall.  (U.  S.)  424; 
Proudfoot  V.  Montifiore,  L.  R.  2  Q.  B.  511;  Murgatroyd  v.  Crawford, 
3  Dall.  (U.  S.)  491;  Shoolbred  v,  Nutt,  reported  in  1  Park  on  Insurance, 
8th  ed.,  492;  1  Marshall  on  Insurance,  ed.  1810,  *475;  Ely  v.  Hallett, 

2  Caines  (N.  Y.),  57;  Oliver  v.  Greene,  3  Mass.  133;  De  Longuemere 
V.  New  York  F.  Ins.  Co.,  10  Johns.  (N.  Y.)  120;  Salvador  v.  Hopkins, 

3  Burr.  1707;  Norris  v.  Insurance  Co.  of  North  America,  3  Yeates 
(Pa.)  84;  Blackburn  v.  Haslain,  L.  R.  21  Q.  B.  D.  144;  Ratcliffe  v. 
Schoolbred,  reported  in  1  Marshall  on  Insurance,  ed.  1810,  *468;  Shir- 
ley V.  Wilkinson,  Doug.  306;  McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
(U.  S.)  185;  Howe  Machine  Co.  v.  Farrington.  82  N.  Y.  126.  "Dolus 
malus  non  tantum  in  eo  est,  qui  fallendi  causa  obscuri  loquitur;  sed 
etiam  qui  insidiose  obscuri  dissimulat";  and  again:  "Honorable  mer- 
chants ....  never  abuse  the  ignornnce  of  the  assured,  and  when 
effecting  insurance  for  themselves  tliey  omit  no  circumstance  of  the 
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§  1787.  Concealment  Arising-  from  Negligence,  Ac- 
cident, Mistake,  etc.,  Avoids. —  A  concealment  of  any  material 
fact,  circumstance,  intelligence,  or  information  which  ought  to 
have  been  disclosed,  and  of  which  the  insured  has  or  ought  to 
have,  or  is  presumed  to  have  knowledge,  will  be  equally  fatal 
whether  such  concealment  arises  from  fraud,  design,  negli- 
gence, mistake,  accident,  or  inadvertence.^ 

§  1788.  Concealment — Voluntary  Ignorance  will  not 
Excuse. — If  the  assured  fails  to  disclose  material  facts 
to  the  underwriter,  his  voluntary  ignorance,  whether  it  arises 
from  fraud,  design,  or  negligence,  will  not  excuse  him.^ 

§  1789.  A  Specific  and  Full  Disclosure  is  Required,  not 
an  Evasive  One  or  One  in  General  Terms. — The  assured 
is  obligated  by  good  faith  and  the  requirements  of  the  contract 
of  insurance  to  make  a  specific  and  full  disclosure  of  all  ma- 
risks  to  which  the  insurers  are  about  to  expose  themselves":  Emeri- 
gon  on  Insurance,  Meredith's  ed.  1850,  c.  i,  sec.  5,  p.  17,  et  seq.;  o.  xv, 
sec.  3,  p.  634,  et  seq.  "A  neglect  to  communicate  that  which  a  party 
knoAvs  and  ought  to  communicate  is  called  a  concealment":  Cal.  Civ. 
Code,  sec.  2561.  "Each  party  to  a  contract  of  insurance  must  commu- 
nicate to  the  other  in  good  faith  all  facts  within  his  knowledge 
which  are  or  which  he  believes  to  be  material  to  the  contract,  and 
^  hich  the  other  has  not  the  means  of  ascertaining,  as  to  which  he 
makes  no  warranty":  Deering's  Annot.  Civ.  Code  Cal.,  sees.  2563, 
2580,  n.  2669. 

»  Union  Ins.  Co.  v.  Stoney,  Harp.  (S.  C.)  235;  Bebee  v.  Fire  Ins.  Co., 
25  Conn.  51;  65  Am.  Dec.  553;  Carter  v.  Boehm,  3  Burr.  1905;  1  Wm. 
Black.  593,  per  Lord  Mansfield,  noted  under  sec.  1845,  berein,  in  note; 
McLanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  170,  per  Story,  J.; 
Kohne  v.  Insurance  Co.  of  North  America,  1  Wash.  (C.  C.)  161,  per 
Washington,  J.;  Stetson  v.  Massachusetts  Mut.  F.  Ins.  Co.,  4  Mass. 
330,  per  Sewall,  J.;  New  York  Bowery  F.  Co.  v.  New  York  F.  Ins. 
Co.,  17  Wend.  (N.  Y.)  359;  Shirley  v.  Wilkinson,  3  Doug.  41,  306,  n.; 
Vale  v.  Phoenix  Ins.  Co.,  1  Wash.  (C.  C.)  283;  Biays  v.  Union  Ins.  Co., 
1  Wash.  (C.  C.)  506;  Thompson  v.  Buchanan,  4  Bos.  &  P.  482;  Hodg- 
son V.  Richardson,  1  Wm.  Black.  463;  McDowall  v.  Frazer,  1  Doug. 
247;  Moses  v.  Delaware  Ins.  Co.,  1  Wash.  (C.  C.)  387;  Burritt  v.  Sara- 
toga Mut.  F.  Ins.  Co.,  5  Hill  (N.  Y.),  183;  40  Am.  Dec.  345,  per  Bron- 
son,  J.  "The  nondisclosure  of  a  material  fact  from  ignorance,  negli- 
gence, or  inadvertence  is  as  fatal  to  the  contract  as  where  it  is  the 
result  of  design":  McArthur  on  l\Iarine  Insurance,  ed.  1890.  8:  Stetson 
T.  Masachusetts  Mut.  F.  Ins.  Co.,  4  Mass.  330;  Curry  v.  Common- 
wealth Ins.  Co.,  10  Pick.  (Mass.)  .535;  20  Am.  Dec.  547. 

»  Biays  v.  Union  Ins.  Co.,  1  Wash.  (C.  C.)  506, 
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terial  facts  of  wliicli  lie  has  or  ought  to  have  knowledge,  and 
an  evasive  statement  which  is  in  reality  only  a  part  disclosure, 
or  one  made  in  general  terms,  or  one  calculated  to  give  rise  to 
an  inference  that  the  risk  is  less  hazardous  than  it  is  in  reality, 
»is  concealment;  for  the  underwriters  should  be  placed  so  far 
as  possible,  as  to  knowledge  of  material  facts,  upon  the  same 
grounds  as  the  assui'ed.* 

§  1790.  Concealment  is  Referred  to  the  Time  of  Mak- 
ing the  Contract. — A  concealment  has  reference  not  to  the 
event  itself,  but  to  the  materiality  of  the  fact  at  the  time  of 
making  the  contract  or  assuming  the  risk,"  and  cannot  de- 
pend upon  subsequent  events  or  facts  learned  subsequently  to 
assuming  the  risk;  and  in  England,  for  this  purpose,  the  time 
of  making  the  contract  will  be  held  to  be  that  when  the  slip  is 
initialed,  notwithstanding  the  stamp  act.®  "The  duty  of  the 
assured  or  of  his  agent  in  making  such  communications  of 
material  facts  must  attach  at  the  time  of  making  the  insur- 
ance, and  cannot  depend  upon  the  subsequent  event "^  "These 
things  are  to  be  considered  in  the  situation  they  were  at  the 

*  Moses  V.  Delaware  Ins.  Co.,  1  Wash.  (C.  C.)  385;  Ely  v.  Hallett,  2 
Gaines  (N.  Y.),  57,  per  Thompson,  J.;  Shirley  v.  Wilkinson,  1  Doug. 
306,  n.,  per  the  court;  Storey  v.  Union  Ins.  Co.,  3  McCord  (S.  C),  387; 
Carpenter  v.  American  Ins.  Co.,  1  Story  (C.  C),  57;  3  Kent's  Com- 
mentaries, 283.  "A  concealment,  whether  intentional  or  uninten- 
tional, entitles  the  injured  party  to  rescind  a  contract  of  insurance": 
Cal.  Civ.  Code,  sec.  25G2. 

»  Stribley  v.  Imperial  M.  Ins.  Co.,  1  Q.  B.  D.  507,  per  the  court:  Ely 
V.  Hallett,  2  Caines  (N.  Y.).  57,  per  Tlionipson,  J.;  Lynch  v.  Hamilton, 
3  Taunt.,  per  Lord  Mansfield;  Maryland  Ins.  Co.  v.  Reuden,  6  Cranch 
(U.  S.)  338:  Commercial  Mut.  M.  Ins.  Co.  v.  Union  Mut.  M.  Ins.  Co., 
19  How,  (U.  S.)  318;  Lynch  v.  Durnsford,  14  East  (N.  Y.),  497.  per 
Lord  Ellenborough;  Livingston  v.  Maryland  Ins.  Co.,  6  Cranch  (U.  S.), 
279;  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  i,  sec.  5,  p.  18. 
See  McLanahan  v.  Universal  Ins.  Co.,  1  Pet,  (U.  S.)  170.  per  Story,  J.; 
Marshall  v.  Union  Ins,  Co,,  2  Wash.  (C.  C.)  357,  per  Washington,  J. 

*  Cory  V.  Patton,  7  L,  R.  Q.  B.  304;  41  L.  J,  Q.  B.  195.  n.  Affirmed, 
9  L,  R.  Q,  B,  577;  43  L.  J.  Q.  B.  ISl;  Lishman  v.  Northern  Maritime 
Ins.  Co.,  L,  R,  8  Com.  P.  21G;  10  Com.  P.  179;  affirmed  10  L.  R.  Com. 
P,  179;  lonides  v.  Pacific  F.  &  M,  Ins.  Co..  L.  R.  G  Q.  B.  074:  7  Q.  B. 
517,  cited  in  1  Arnoiild  on  Marine  Insurance,  Maclachlan's  ed.  1SS7, 
549. 

*  Lynch  v.  Durnsford,  14  East,  494,  per  Lord  Ellenborough. 
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time  of  tTie  contract,  and  not  to  be  judged  of  by  subsequent 
events."  ® 

§  1791.  What  Constitutes  a  "Material  Fact" — Must 
It  be  a  Fact  Material  to  the  Risk.— The  concealment  of  im-_ 
material  circumstances  by  the  assured  will  not  vitiate  the  pol- 
icy.^ But  the  question  arises,  What  constitutes  a  material  fact 
or  circumstance?  Mr.  Duer  has  exhaustively  considered  the 
point  whether  the  fact  concealed  must  be  one  material  to  the 
risk  alone  or  one  which  would  influence  the  mind  of  the  un- 
derwriter in  determining  whether  he  will  accept  th.e  risk,  at 
what  premium,  and  so  embrace  facts  extrinsic  to  tbe  risks,  and 
he  says  tke  authorities  are  conflicting.^®  Some  of  the  judges 
have  unequivocally  stated  the  rule  to  be  this,  that  every  fact 
and  intelligence  must  be  communicated  that  may  affect  the 
mind  of  the  underwriter  upon  the  point  whether  he  will  insure 
at  all  and  as  to  the  point  what  premium  he  will  charge.^^  So 
it  is  held  that  this  rule  governs,  even  though  the  fact  concealed 
may  not  be  material  to  the  risk.^^  Other  judges  have  stated 
that  the  facts  concealed  must  be  material  to  the  risk,^^  and 
in  other  opinions  the  terms  "material  facts"  and  "material  to 
the  risk"  are  used  interchangeably.^* 

§   1792.     Same  Subject — Opinions  of  the  Text- writers. 

Emerigon  says:  "One  is  guilty  of  fraud  ....  when  to  pro- 
cure himself  insurers  or  to  induce  them  to  rest  content  with  a 
less  premium  ....  he  conceals  important  circumstances 
which  it  concerns  them  to  know  before  underwriting  the  pol- 
icy  So  far  as  the  nature  of  the  contract  will  allow,  the 

chance  of  the  insurers  and  of  the  assured  must  be  the  same. 
A  person  about  to  effect  insurance  must  reveal  all  the 

•  Seaman  v.  Fonnereau,  2  Strange,  1183,  per  Lea,  C.  J. 
»  Price  V.  Vanuxem,  3  Yeates  (Pa.),  30. 

'»  2  Duer  on  Marine  Insurance,  ed.  1846,  388,  et  seq.,  518,  et  seq. 
"  See  opinions  in  sec.  1792,  herein. 

"  Rivaz  V.  Gerussi,  6  L.  R.  Q.  B.  D.  222:  50  L.  .T.  Q.  B.  D.  176. 
«  Livingston  v.  Maryland  Ins.  Co.,  6  Cranch  (U.  S.),  274;  Maryland 
Ins.  Co.  V.  Rudem,  6  Cranch  (U.  S.),  338. 
"  See  opinions  in  sec.  1792,  herein. 
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facts  which  it  imports  the  assurers  to  know."  ^^  Mr.  Marshall 
says:  "Every  fact  and  circumstance  which  can  possibly  influ- 
ence the  mind  of  any  prudent  and  intelligent  insurer  in  deter- 
mining whether  he  will  underwrite  the  policy  at  all  or  at  what 
l>remium  he  will  underwrite  it  is  material."  ^^  Mr.  Arnould 
says:  "By  <a,  'm'aterial  fact'  is  meant  one  which  if  communicat- 
ed to  the  under-writer  would  induce  him  cither  to  refuse  the 
insurance  altogether,  or  not  to  effect  it  except  at  a  higher  pre- 
mium"; and  again:  "It  is  the  duty  of  the  assured  to  communi- 
cate to  the  underwriter  all  the  intelligence  that  he  has  that 
may  affect  the  mind  of  the  underwriter  in  either  of  these  two 
ways:  1.  As  to  the  point  whether  he  will  insure  at  all;  2.  As 
to  the  point  at  what  premium  he  will  insure."  ^"^ 

§   1793.     Same  Subject — Conclusion. — The    underwriter 

takes  upon  himself  certain  perils,  and  his  liability  to  loss  is 
based  thereon  under  the  contract  made.  Every  prudent  un- 
derwriter weighs  carefully  the  probable  extent  of  that  liabil- 
ity in  the  light  of  all  the  facts  and  circumstances,  intelligence, 
and  information  imparted  to  him  or  within  his  own  knowledge 
which  would  increase  or  tend  to  increase  the  same,  and  sucli 
facts,  circumstances,  intelligence,  and  information  must  be  and 
are  material  so  far  as  they  measure  or  aid  in  determining  the 
insurers'  liability  were  they  to  assume  the  risk,  and  are  in  this 
sense  material  to  the  risk.  The  test  seems  to  be  this.  Is  the  fact 
such  that  it  might,  in  the  mind  of  any  prudent  underwT-iter 
governing  himself  by  the  pftnciples  on  which  underwi-iters  in 
practice  act,  increase  the  liability  to  loss  and  thus  influence 
him  in  determining  whether  he  vail  accept  the  risk  at  all  or 
at  what  premium?  It  is  difficult  to  conceive  how  a  prudent 
and  reasonable  underwriter  acting  within  these  conditions,  and 

"  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  i,  sec.  5,  p.  17,  et 
fleq. 

"  1  Marshall  on  Insurance,  ed.  1810,  *4G7. 

"  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1S50.  540.  ,542.  *.">r5<i, 
•538;  1  Arnould  on  Marine  Insurance.  Madachlan's  ed.  18S7,  .548.  .5(10. 
See,  also,  1  Phillips  on  Insurance,  3d  ed.,  312-10,  sees.  572-75:  1  Par- 
sons on  Marine  Insurance,  ed.  1808,  407:  2  Duer  on  Insurance,  ed. 
1840,  383,  388,  et  seq.,  081,  note,  408,  sec.  52. 
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having  in  view  the  obligations  of  the  contract  which  he  is  about 
to  make,  can  have  his  judgment  upon  the  point  of  his  liability 
to  loss  influenced  by  a  fact  which  does  not  affect  tliat  liability 
and  is  wholly  extrinsic  thereto.  If  it  is  a  fact  which  would  in- 
fluence his  judgment  under  the  conditions  above  stated,  it  is 
in  reality  material  to  the  risk,  even  though  it  might  possibly  be 
not  strictly  material  to  the  technical  peril  assured.  Such  a  rule 
would  impose  no  hardship,  for  its  application  does  not  rest  up- 
on the  arbitrary  and  perhaps  uni'easonable  judgment  of  a  sin- 
gle underwriter,  but  upon  certain  principles  governing  prudent 
and  reasonable  underwriters  in  practice.  It  would  seem,  there- 
fore, that  a  concealment  is  material,  with  reference  to  the  val- 
idity of  the  risk  or  right  to  recover,  when  the  fact  concealed 
would  if  known  have  shown  the  risks  or  the  liability  of  the  un- 
derwriter to  loss  to  be  greater  than  appears  upon  the  represent- 
ation made,  and  would  in  consequence  have  induced  a  rational 
underwriter,  acting  upon  principles  which  are  presumed  to 
govern  prudent  underwriters  in  practice,  to  have  refused  the 
risk  or  to  have  demanded  a  higher  premium.^*  Facts  must 
bu  regarded  as  material  to  the  risk  in  insurance  when  knowl- 
edge or  ignorance  of  it  would  naturally  influence  the  judg- 
ment of  the  underwriter  in  making  the  contract  at  all  or  in 
estimating  the  degree  and  character  of  the  risk,  or  in  fixing 

"  Murgatroyd  v.  Crawford,  3  Dall.  (U.  S.)  491;  Rivaz  v.  Gerussi,  6 
L.  R.  Q.  B.  D.  222;  50  L.  J.  Q.  B.  D.  176;  Cai-ter  v.  Boehm,  3  Burr. 
1905;  1  Wm.  Black.  593;  per  Lord  Mansfield;  Hernochen  v.  New  York 
Bowery  Ins.  Co.,  5  Duer  (N.  Y.),  1;  Carpenter  v.  American  Ins.  Co., 
1  Story  (C.  C),  57;  Haley  v.  Dorchester  etc.  Ins.  Co.,  12  Gray  (Mass.), 
545;  Haywood  v.  Rodgers,  4  East,  590,  per  Lord  Ellenborough.  "Ma- 
teriality is  to  be  determined,  not  by  the  event,  but  solely  by  the  prob- 
able and  reasonable  influence  of  the  facts  upon  the  party  to  whom 
the  communication  is  due,  in  forming  his  estimate  of  the  disadvan- 
tages of  the  proposed  contract  or  in  making  his  inquiries":  Deering's 
Annot.  Civ.  Code  Cal.,  sec.  2565;  Trotection  Ins.  Co.  v.  Hall,  15  B. 
Mon.  (Ky.)  411;  Livingston  v.  Maryland  Ins.  Co.,  6  Cranch  (U.  S.), 
274;  Rosenheim  v.  American  Ins.  Co.,  33  Mo.  239;  Columbian  Ins. 
Co.  V.  Lawrence,  10  Pet.  (U.  S.)  507;  Quinn  v.  National  Assur.  Co., 
1  Jones  &  C.  316;  lonides  v.  Tender,  L.  R.  9  Q.  B.  531;  Hardman  v. 
Firemen's  Ins.  Co.,  20  Fed.  Rep.  .594;  Hoyt  v.  Gilman.  8  Mass.  336; 
Maryland  Ins.  Co.,  6  Cranch  (U.  S.),  33S;  Boggs  v.  American  Ins.  Co., 
30  Mo.  63. 
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the  rate  of  the  premium.^^  There  are,  however,  certain  facts 
which  are  not  necessary  to  be  disclosed,  as  will  appear  from 
subsequent  sections  under  this  chapter. 

§  1794.  "Whatever  Affects  tbe  State  and  Condition  of 
the  Ship  at  the  Time  is  Material. — Wluitsoever  the  in- 
sured knows  concerning  the  state  and  condition  of  the  ship  at 
the  time  must  be  disclosed.  ^*^  If  the  broker  at  the  time  the  in- 
surance is  effected,  in  representing  to  the  underwriter  the  state 
of  the  ship  and  the  last  intelligence  concerning  her,  does  noi; 
disclose  the  whole,  and  what  is  concealed  appears  material  to 
the  jury,  it  is  fatal,  even  though  the  concealment  be  innocent 
and  be  deemed  immaterial  by  the  broker.^^  Where  an  insur- 
ance is  upon  a  steamboat  insured  against  fire,  which  is  tied 
up  for  repairs  and  is  so  seriously  damaged  as  to  be  unable  to 
run,  such  facts  materially  affect  tlie  risk,  and  if  concealed  are 
fatal  to  a  recoveiy.^^  So  the  fact  that  the  ship  has  been  driven 
upon  a  rock  at  an  outport  is  material  although  she  gets  off 
without  apparent  damage,  the  ship  being  insured  for  hea*  home- 
ward voyage  "at  and  from"  and  the  loss  resulting  from  the 
accident.^^  It  is  not,  however,  required  that  the  insured 
should  collect  from  all  his  documents  all  the  materials  for  the 
history  of  his  ship  from  the  time  of  her  being  constructed  to 
time  of  effecting  the  insurance;^*  nor  unless  there  be  an  in- 
inquiry  need  the  age  of  the  vessel,  nor  where  she  was  built,"^ 
nor  whether  the  ship  be  home  or  foreign  built  be  disclosed.^® 

'»  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  (':Mass.)  416;  59  Am. 
Dec.  192.  Any  fact  is  material,  tbe  knowledge  or  ignorance  of  which 
would  naturally  influence  an  insurer  in  making  the  contract  at  all, 
or  in  estimating  the  degree  and  character  of  the  risk,  or  in  fixing  the 
rate  of  insurance:  Clark  v.  Union  Mut.  F.  Ins.  Co.,  40  N.  H.  333;  77 
Am.  Dec.  721, 

"•  Fillis  V.  Brutton,  reported  in  1  Marshall  on  Insurance,  cd.  ISIO, 
*4f57.  per  Lord  Mansfield. 

«  Shirley  v.  Williamson,  1  Doug.  306,  n.  (2  B.  M.  22  Geo.  III).  See 
Ely  V.  Hallett,  2  Caines  (N.  Y.).  .57. 

"  Hamblett  v.  City  Ins.  Co.,  36  Fed.  Rep,  118. 

"  Gladstone  v.  King,  1  Maule  &  S.  35. 

"  Haywood  v.  Rodgers.  4  East,  500.  jier  Lord  Ellenborougb, 

»  Popleston  V.  Ketchon.  3  Wash.  (C.  C.)  138. 

»•  Long  V.  Bolton,  2  Bos.  &  F.  209. 
JoYCK,  Vol.  III.— lia 
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§  1795.  Facts  and  Information  Affecting  the  Condi- 
tion or  Safety  of  the  Ship  on  Her  Voyag-e — Subsequently 
Occuring-  Events. — If  the  assured  at  the  time  of  effecting 
the  insurance  receives  or  has  intelligence  or  information  or 
knowledge  of  facts  which  affect  the  condition  and  safety  of  the 
ship  on  her  voyage,  and  which  in  the  mind  of  a  prudent  and 
rational  underwriter  would  increase  the  hazard  or  liability  to 
loss,  it  oug'lit  to  be  disclosed.  Thus,  where  a  letter  was  re- 
ceived containing  particulars  of  a  hurricane  occurring  after  the 
ship  had.  sailed,  it  was  held  fat^l  to  recovery  not  to  disclose  the 
same,  even  though  the  underwriter  knew  generally  tliat  there 
had  been  severe  gales  off  that  coast;  the  ground  of  the  decis- 
ion being  that  the  assured's  knowledge  was  particular,  that  of 
the  underwriter  general.^^  So  infonnation  that  there  were 
French  privateers  in  certain  seas  was  held  material.^^  In  an- 
other case  the  agent  withheld  information  that  vessels  bound 
to  the  same  port  as  that  of  the  assured  were  ordered  confiscated, 
and  a  recovery  was  denied. ^^  Information  received  from  the 
master  that  the  vessel  had  been  aground  and  had  received 
heavy  blows  is  material.^*  "Whether  the  rule  as  to  concealment 
of  sul^sequently  occurring  weather  would  affect  a  retrospective 
policy  is  donbtf  ul,  except  in  oases  of  the  character  above  stated 
where  the  information  is  privately  received,  is  of  a  particular 
•character,  and  is  so  near  the  time  of  the  ship's  sailing  that  it 
is  highly  probable  that  she  would  be  exposed  thereto.  But  if 
rthe  fact  is  publicly  known  and  is  of  an  equally  particular  char- 
acter as  that  of  the  assm*ed's,  so  that  the  underwriter  would 
;be  presumed  to  have  had  a  special  knowledge  thereof,  or  in 
icase  of  sailing  from  a  home  port,  the  reason  for  a  disclosure 
.ought  not  reasonably  to  be  held  to  exist.^^ 

"  Moses  V.  Delaware  Ins.  Co.,  1  Wash.  (C.  C.)  385;  Ely  v.  Hallett,  2 
•Caines  (N.  Y.),  57. 

^  Becktbwaite  v.  Nal.crrove,  Holt,  N.  P.,  388;  3  Taunt.  41,  n. 

"  Hoyt  V.  Oilman.  8  Mass.  336. 

'-"  Russell  V.  Thornton,  4  Hurl.  &  N.  788;  6  Id.  140;  30  L.  J.  Ex.  09: 
Morrison  v.  Universal  M.  Ins.  Co.,  L.  R.  8  Ex.  197. 

"  See  1  Arnould  on  Marine  Insurance.  Perlvins'  ed.  18.50,  .500.  *."r.O; 
1  Arnould  on  Marine  Insurance.  Maclachlan's  ed.  1887,  576;  2  Duor 
on  Marine  Insurance,  ed.  1846,  401,  et  seq. 
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§  1796.  Suspicions — Rumors  —  Reports — Apprehen- 
sions— Opiwions — General  Intellig^ence. — As  a  general  rule 
the  insured  is  not  obligated  to  anticipate  every  possible 
ground  ocf  suspicion.  He  need  not  communicate  loose  rumors, 
mere  idle  talk,  or  reports  gathered  together  no  one  knows  how, 
nor  need  he  disclose  to  the  underwriter  his  fears,  sensations, 
or  apprehensions,  his  opinions,  or  expectations,  his  speculations 
or  conclusions  from  the  facts.^^  "We  do  not  know  that  the  in- 
sured is  bound  to  anticipate  every  possible  ground  of  suspic- 
ion which  might  weigh  with  some  minds  and  totally  escape  the 
observation  of  others,  ....  but  it  is  not  every  conjecture  or 
opinion  as  to  the  materiality  of  the  circumstances  concealed 
which  ought  to  weigh  with  the  jury."  ^^  The  assiired  is  "not 
bound  to  communicate  ....  his  feai-s  or  his  hopes,  but  only 
to  communicate  any  facts  which  justified  them."  ^^  If  it  is  al- 
leged as  a  defense  that  the  insured  concealed  from  the  insurer, 
at  the  time  of  making  the  conti-act,  material  facts  mthin  the 
knowledge  of  the  former  and  not  of  the  latter,  such  conceal- 
ment must  be  made  out  affirmatively  by  the  insurer.^ ^  But 
such  a  rule  does  not  do  away  with  the  obligation  to  disclose 
doubtful  rumors  which  are  not  too  remote  in  their  application, 
nor  with  the  necessity  of  communicating  a  fact  which  oper- 
ates to  cause  a  reasonable  belief,  expectation,  or  fear  that 
a  material  fact  exists  which  would  increase  the  risk  were  it 
known.  And  if  the  fact  be  material,  whether  it  be  an  ai'ticle 
of  intelligence  as  that  term  is  understood  by  mercantile  men, 
or  a  rumor  or  report,  it  ought  to  be  communicated.    If  imma- 

•»  Durrell  v.  Bederly,  Holt,  N.  P.  2S5,  per  Gibbs,  C.  J.;  Folsom  v. 
Mercantile  etc.  lus.  Co.,  8  Blatcb.  (U.  S.)  170;  Brine  v.  Featherstone,  4 
Taunt.  869,  per  Gibbs,  C.  J.;  Marshall  v.  Union  Ins.  Co.,  2  Wash.  (C. 
C.)  357;  Bell  v.  Bell,  2  Camp.  475,  per  Lord  Ellenborou^b;  McBride  v. 
Bepublic  F.  Ins.  Co.,  30  Wis.  502;  Bowden  v.  Vaugban,  10  East,  415, 
per  Lord  EllenborouRh.  "Neitbor  party  to  a  contract  of  insurance 
is  bound  to  communicate  even  on  incpiiry,  information  of  bis  own 
.iudgment  upoTi  the  matters  in  question":  Deering's  Anuot.  Civ.  Code 
Cal.,  sec.  2570. 

"  Marshall  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  527,  per  Washing- 
ton, J. 

"  Buggies  V.  General  Mut.  Ins.  Co.,  4  Mason  (C.  C).  74,  per  Story,  J. 

"  Folsom  V.  Mercantile  etc.  Ins.  Co.,  8  Blatcb.  (C.  C.)  170. 
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teirial,  no  disclosure  is  necessary,  and  tlie  materiality  is  to  be 
judged  by  tlie  test  whether  the  fact  of  the  rumor,  reiDcrt,  or 
intelligenee  would  if  communicated  have,  in  the  minds  of  rea- 
sonable and  prudent  men,  made  an  impression  affecting  the 
liability  to  loss,  and  a  rumor  or  report  originating  no  one  knows 
where  may  have  become  so  prevalent  and  of  so  much  impor- 
tance as  to  be  material  in  the  sense  that  a  failure  to  disclose  the 
fact  may  be  fatal.^^  Thus,  if  there  is  a  fair  and  reasonable  ap- 
prehension that  property  is  exposed  to  danger,  and  the  danger 
is  really  and  substantially  one  which  would  enhance  the  risk 
in  the  mind  of  a  man  of  ordinary  prudence  and  caution,  and  is 
not  mere  idle  talk  or  reports,  the  fact  should  be  disclosed.^'^ 
Again,  this  may  be  more  clearly  illustrated  by  the  case  where 
the  moving  cause  of  procuring  the  insurance  is  the  apprehen- 
sion that  the  property  will  be  destroyed,  brought  about  by  ru- 
mors of  an  attempt  to  destroy  it.  Such  fact  is  material,  and 
should  be  communicated.^^  In  cases  of  this  character  the  ap- 
prehension relates  to  a  fact  which  from  its  very  nature  might 
influence  any  prudent  and  reasonable  underwriter  in  assum- 
ing the  risk.  In  giving  the  above  rules  we  have  endeavored 
as  far  as  possible  to  embody  leading  principles  governing  this 
class  of  cases,  but  it  is  not  intended  to  state  any  positive  rule, 
for  we  believe  this  to  be  impossible,  in  view  of  this,  that  what 
may  constitute  a  material  fact  in  one  case  may  be  actually  im- 
material in  connection  with  other  facts  in  another  case.  A 
fact  differs  from  an  apprehension,  belief,  or  expectation.  A 
rumor  may  have  become  so  prevalent  as  to  be  material;  it  may 
be  material  only  because  of  its  connection  with  other  facts,  or 
it  may  be  of  no  importance  whatever.  "We  believe  that  the  as- 
snored  would  find  it  a  safe  and  practical  rule  to  always  disclose 

»•  Durrell  v.  Bederly.  1  Holt,  104,  per  Gibbs,  C.  J. ;  Lynch  v.  Hamil- 
ton, 3  Taunt.  37;  Seamen  v.  Fonnereau,  2  Strange,  483;  Graham  v. 
Insurance  Co.,  6  La.  Ann.  432;  Lynch  v.  Durnsford,  14  East,  494; 
Nicholson  v.  Power,  20  L.  T.,  N.  S.,  580;  Johnson  v.  Phoenix  Ins.  Co., 
1  Wash.  (C.  C.)  378;  Bowker  v.  Smith,  Fac.  Coll.  (Scot)  571;  Hoyt  v. 
Gilman,  8  Mass.  336. 
^  McBride  v,  Eeinil3lic  F.  Ins.  Co.,  30  Wis.  562,  per  the  court 
^  Walden  v.  Louisiana  Ins.  Co.,  12  La.  (O.  S.)  134;  Bufe  v.  Turner, 
6  Taunt  338;  2  Marsh.  46. 
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wbat  lie  knows  and  what  he  has  heard,  even  though  its  ten- 
dency to  increase  the  risk  may  be  doubtful  in  his  mind.  The 
assured  "ought  to  have  disclosed  to  them  (the  underwriters) 
what  intelligence  he  had  of  the  ship's  being  in  danger  and 
which  might  induce  him  at  least  to  fear  that  the  ship  was  lost, 
though  he  had  no  certain  account  of  it."  ^^ 

§  1797.  Same  Subject — Cases.— A  vessel  laden  like 
that  of  the  assured  was  reported  ashore,  and  it  was  held  fatal 
to  conceal  the  fact.^**  Where  it  is  rumored  that  the  vessel  is 
lost  and  the  insured  believes  that  she  is  out  of  time,  and  though 
he  entertains  doubts,  yet  has  reasonable  ground  to  believe  her 
wrecked,  this  must  be  disci osed.^^  An  insurance  was  upon  a 
ship  with  letters  of  marque  as  a  privateer.  The  ship  was  cap- 
tui'ed  the  day  next  after  sailing  by  French  frigates.  Reports 
were  prevalent  that  French  frigates  were  about  that  coast,  and 
a  capture  was  reported  to  have  been  made.  A  binnacle 
had  actually  been  seen  floating  with  a  compass  upon  it, 
and  no  disclosure  was  made  to  the  underwriters.  The  jury, 
under  a  charge  of  Chief  Justice  Gibbs,  found  for  the  de- 
fendants.^^ Where  an  insured  heard  a  doubtful  rumor  that  a 
ship  like  his  was  captured,  it  was  held  that  he  ought  to  have 
disclosed  intelligence  which  might  induce  him  to  fear  that  the 
ship  was  lost,  though  he  had  no  certain  account  thereof.*^  In- 
telligence that  the  ship  had  been  seen  and  was  reported  leaky, 
was  lost  sight  of,  and  that  the  next  day  there  was  a  hard  gale, 
is  material  and  must  be  disclosed.'** 

§  1798.  Facts  Iinpliecl  from,  or  Underwriter  Put  on 
Inquiry  by  Information  Given — Waiver. — Tlie  riglit  to  in- 
formation of  material  facts  may  be  waived  by  neglect  of  the 

"  De  Costa  v.  Scaudrett.  2  P.  Wms.  170,  per  Macclesfield,  Cb. 

«  Nicholson  v.  Power,  20  L.  T.,  N.  S.,  580. 

«  Graham  v.  rtonorul  Ins.  Co.,  0  La.  Ann.  432. 

«=  Dnrell  v.  Bederly,  1  Holt,  104. 

<=  De  Costa  v.  Scaiidrett,  2  P.  Wnis.  170;  2  Eq.  Cas.  Abr.  fino. 

**  Seamen  v.  Fonnereau.  2  Strange,  1183;  Lynch  v.  Durnsfdrd.  14 
East,  494;  Lynch  v.  Hamilton,  3  Taunt.  37.  See,  also,  Westbury  v. 
Aberdeen,  2  Mees.  &  W.  267;  Sawtelle  v.  Loudon,  5  Taunt.  359. 
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underwriter  to  make  inqiiiiies  as  to  facts  distinctly  implied  by 
the  information  communicated,  or  where  the  facts  disclosed 
are  such  as  are  calculated  to  put  any  reasonable  and  prudent 
underwriter  on  inquiry.  Thus,  a  second  letter  refennng  to  a 
former  one  was  shown  the  insurers,  but  they  did  not  call  for  the 
former  one.  The  letter  referred  to  contained  information 
showing  the  loss  of  the  master  and  that  the  crew  was  short- 
handed,  and  was  not  disclosed  other  than  as  above  stated,  and 
it  was  held  immaterial.^^  Where  the  o"«mers  received  a  letter 
statiug  the  apprehensions  at  Riga,  arising  from  detention  which 
would  be  necessitated  by  compliance  with  an  order  that  the 
papers  of  all  vessels  arriving  there  should  be  forwarded  to  St. 
Petersburg,  and  only  disclosed  the  fact  that  the  ship's  papers 
were  sent  to  St.  Petersburg  for  examination,  it  was  held  that 
failure  to  communicate  the  other  contents  of  the  letter  was  not 
fatal.^« 

§  1799.  Information,  Belief,  or  Expectation  of  Third 
Person. — The  California  code  provides  that  "in  marine 
insurance  information  of  the  belief  or  expectation  of  a 
thii-d  person,  in  reference  to  material  fact,  is  material."  *'^ 
This  rule  would  qualify  the  preceding  cases  and  rule  upon 
which  they  are  based. 

§  1800.  Failure  to  Communicate  a  Fact  wbich  would 
Show  Known  Information  is  Material. — If  the  assured  is 
in  possession  of  certain  facts  which  if  known  by  the  under- 
writer would  enable  him  to  apply  that  fact  to  known  informa- 
tion, intelligence,  or  rumors,  and  the  disclosure  of  that  fact 
would  show  the  information,  intelligence,  or  rumor  material, 
tlie  fact  becomes  material  and  must  be  disclosed.'*^ 


^  Freeland  v.  Glover,  7  East,  457;  6  Esp.  14. 

"  Bell  V.  Bell,  2  Camp.  479. 

"  Cal.  Civ,  Code,  sec.  2676. 

**  Lynch  v.  Durnsford,  14  East,  494,  per  Lord  Ellenboi-ough  and 
Bayley,  J.;  Bates  v.  Hewitt.  L.  R.  2  Q.  B.  595;  Lynch  v.  Hamilton.  3 
Taunt.  37,  per  Lord  Mansfield;  Nicholson  v.  Power,  20  L.  T.,  N.  S.,  580. 
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§   1801.     Where  lutelligence  or  Report  Proves  Untrue. 

The  fact  that  the  intelligence  or  report  proves  untrue  or  un- 
founded does  not  aid  the  assured  if  it  is  a  fact  which  is  mate- 
rial and  ought  to  have  been  disclosed."*^ 

§   1802.      Intelligrence,  Reports,  or  Rumors  of   Loss. — 

"What  ha.s  been  already  said  upon  the  point  of  rumors,  intelli- 
gence, etc.,  under  the  preceding  sections  is  applicable  here,  but 
in  cases  of  loss  the  factor  of  fraud  would  perhaps  enter  more 
frequently  into  the  cases.  Thus,  procuring  a  policy  without 
disclosing  secret  information  of  a  loss  is  fraudulent  and  avoids 
the  insurance,  even  though  only  withheld  from  the  agent  who 
obtains  the  insurance,  provided  the  intelligence  could  have 
been  conveyed  by  the  exercise  of  due  and  reasonable  dili- 
gence.^^ And  generally  the  failui-e  of  the  applicant  to  state 
to  the  insurer  material  information  possessed  by  him  of  material 
facts  concerning  the  probable  loss  of  a  vessel  which  is  overdue, 
is  such  a  concealment  as  entitles  the  insurer  to  rescind  the  con- 
tracts^ If  the  insured  has  directed  insurance  by  letter,  and 
he  learns  of  a  loss,  and  being  in  the  neighborhood,  he  is  bound 
to  communicate  the  intelligence  thereof  by  mail  when  he  can 
do  so  in  time.s^  But  where  the  master  took  measures  to  pre- 
vent the  loss  being  known,  and  the  owner,  not  knowing  of  the 
loss,  effected  the  policy  in  good  faith,  it  was  held  that  the  mas- 
ter's act,  even  though  fraudulent  and  done  for  the  purpose  of 
enabling  the  owner  to  secure  himself,  would  not  prevent  a  re- 

"  Hoyt  V.  Gilman,  8  Mass.  336;  Seamen  v.  Fonnereau,  2  Strange, 
1183;  Lynch  v.  Durnsford,  14  East,  494,  per  Lord  Ellenborough; 
Lynch  v.  Hamilton,  3  Taunt.  37.  See,  also,  Westbury  v.  Aberdeen, 
2  Mees.  &  W.  267. 

^  McLanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  170;  Johnson  y. 
Phoenix  Ins.  Co.,  1  Wash.  (C.  C.)  378.  "A  person  insured  by  a  con- 
tract of  marine  insurance  is  presumed  to  have  had  knowledge  at  the 
time  of  insuring  of  a  prior  loss,  if  the  information  might  possibly 
have  I'eached  him  in  the  usual  mode  of  transmission,  and  at  the 
usual  rate  of  communication":  Deering's  Annot.  Civ.  Code  Cal..  sec, 
2671;  but  see  Id.,  sec.  1961.  See  Emerigon  on  Insurance,  Meredith's 
ed.  18.50,  c.  XV,  sees.  1-4,  pp.  621-37. 

"  Hart  V.  British  M.  Ins.  Co..  80  Cal.  440.  : 

«  Watson  V.  Delafield,  1  Johns.  (N.  Y.)  150.  .> 
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covery.^^  It  is  held  that  failure  to  disclose  a  loss  occurring 
before  the  contract  is  reduced  to  writing  and  the  policy  deliv- 
ered, even  though  the  contract  is  by  parol,  is  fatal.^^ 

§  1803.  Whether  Time  of  Sailing  must  he  Disclosed 
— Opinions  of  Text-writers. — Mr.  Marshall  declares  that 
whatever  the  insured  knows  respecting  the  time  of  the  ship's 
sailing  ought  to  be  fully  disclosed,  and  a  concealment  thereof 
vitiates  the  policy,  and  in  support  of  this  opinion  reports  two 
■cases  wherein  Lord  Mansfield's  language  in  connection  with 
the  facts  evidently  supports  such  a  rule.^^  This  writer  also  de- 
duces the  rule  that  a  fact  from  which  the  time  of  the  ship's 
sailing  might  be  infeired  is  .also  material  and  must  be  dis- 
closed.^^ Both  Mr.  Arnould  and  Mr.  Duer,  although  they  do 
not  state  the  former  rule  so  positively  as  Mr.  Marshall,  are 
nevertheless  of  the  opinion  that  the  same  rule  is  evidently  to  be 
deduced  from  the  early  English  cases,  and  Mr.  Duer,  citing  the 
case  of  Bridges  v.  Hunter,^^  quotes  the  words  of  Le  Blanc,  J., 
therein,  who  says :  "I  believe  it  has  always  been  considered  that 
the  time  of  the  ship's  sailing,  if  known  to  the  assured,  is  a 
material  fact  to  be  communicated  to  the  underwriter."  Mr. 
Arnould,  however,  relying  upon  the  words  of  Tindall,  C.  J., 
declares  that  the  law  is  well  settled  that  the  time  of  the  ship's 
sailing  is  not  material  except  the  vessel  be  what  is  known  as  a 
^'missing  ship."  ^^       Mr.  Duer,  while  giving  substantially  the 

"  General  Interest  Ins.  Co.  v.  Ruggles.  12  Wheat.  (U.  S.)  408;  affirm- 
ing 4  Mason  (C.  C),  74.    See  sees.  643-649,  herein. 

"  Insurance  Co.  v.  Lyman,  15  Wall.  (U.  S.)  664.  Contra,  Lishman 
V.  Northern  M.  Ins.  Co.,  8  L.  R.  Com.  P.  216;  42  L.  J.  Com.  P.  108; 
affirmed  10  L.  R.  Com.  P.  179;  Cory  v.  Patton,  7  L.  R.  Com.  B.  304; 
41  L.  J.  Q.  B.  195,  n.;  affirmed,  9  L.  R.  Q.  B.  577;  43  L.  J.  Q.  B.  181. 
See  sees.  107,  643-649,  herein. 

"»  1  Marshall  on  Insurance,  ed.  1810,  *407,  468,  reporting  Fillis  v. 
Brutton,  and  Ratcliffe  v.  Shoolbred. 

"  1  Marshall  on  Insurance,  ed.  1810,  *467,  *468,  citing  McAndrews 
V.  Bell,  1  Esp.  373;  Holt,  572. 

"  1  Maule  &  S.  15,  decided  in  1813. 

°*  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  544,  545.  *.540, 
sec.  200,  citing  Elton  v.  Larkins.  5  Car.  &  P.  392.  per  Tindall,  C.  J.. 
quoting  as  follows:  "  'The  law'  is  now  clearly  settled  that  a  party  is 
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same  rule  as  Mr.  Arnoiild,  qualifies  it,  however,  bj  saying  that 
the  time  of  the  ship's  sailing  "is  not  in  all  cases  necessary  to  bo 
given  to  the  insurer.  It  must  appear  from  the  evidence  that 
the  disclosure  would  have  enhanced  the  premium,  or  have  in- 
duced the  underwriter  to  decline  the  risk,  or  the  concealment 
is  deemed  immaterial,"  and  that  if  the  ship  is  a  "missing  ship," 
or  "out  of  time,"  a  disclosure  is  always  necessary,  and  he  still 
further  qualifies  the  rule  by  stating  that  the  disclosure  is  not 
to  be  confined  to  those  cases  where  the  ship  is  "out  of  time" 
or  a  "missing  ship,"  and  adds  that  "whenever  the  fear  or  sus- 
picion of  disaster  exists,  the  facts  on  which  it  is  grounded 
....  are  material  to  the  risks  and  ought  to  be  disclosed,"  in- 
cluding the  fact  of  the  time  of  sailing.^^  Mr.  Maclachlan 
says  the  question  whether  the  time  of  the  ship's  sailing  or  the 
time  of  her  being  last  heard  of  is  a  material  fact  necessary  to 
be  disclosed  "is  often  a  question  of  critical  and  perplexing  dif- 
ficulty," and  that  no  more  definite  rule  than  that  of  the  mate- 
riality of  any  fact  can  be  stated  he  quotes  the  opinion  of  Tin- 
dall,  C.  J.,  ^^  referred  to  above,  and  declares  that  in  so  far  as 
it  seems  to  establish  any  definite  rule  on  this  point,  it  "must 
now  be  considered  as  set  aside"  by  the  cases  which  he  then  con- 
siders at  length,  and  also  that  it  "is  no  longer  the  doctrine  of 
the  English  courts."  ^^     Mr.  Phillips  asserts  that  it  is  necessary 

'not  bound  to  communicate  the  time  of  tbe  sailing  of  the  ship,  unless 
at  the  time  of  effecting  the  policy,  or  the  ship  is  what  is  called  a  miss- 
ing ship,'  i.  e.,  has  been  so  long  on  the  voyage  that  the  owner  has 
reason  to  suspect  she  has  met  with  some  casualty."  referring  nlso  to 
Niele  arguendo  in  the  same  case.  He  there  considers  at  length  the 
case  for  and  against. 

"  2  Duer  on  Marine  Insurance,  ed.  184(1,  408,  et  seq.,  541.  et  seq.,  cit- 
ing Fort  V.  Lee,  3  Taunt.  381;  Foley  v.  Malinc.  5  Taunt.  430;  McLana- 
han  V.  Universal  Ins.  Co.,  1  Fet.  (U.  S.)  170;  Elton  v.  Larldns.  5  Car.  & 
P.  385;  Fiake  v.  New  England  Ins.  Co.,  15  Pick.  (Mass.)  210;  Ratcliffe 
V.  Shoolbred,  1  Park  on  Insurance,  8th  ed.,  433;  Shirley  v.  Wilkinson, 
3  Doug.  41;  Willis  v.  Glover,  4  Bos.  «fe  P.  14;  McAndrews  v.  Bell,  1 
Esp.  373;  Holt,  572;  Webster  v.  Foster,  1  Esp.  407;  Livingston  v. 
Dela field,  3  Calnes  fN.  Y.),  49;  Kuggles  v.  General  Int.  Ins.  Co.,  4 
Mass.  74,  and  other  cases. 

""  In  Elton  V.  Larkius,  5  Car.  &  P.  302. 

*^  1  Arnould  on  Marine  Insurance,  Maclachlan's  ed.  1887,  5G2-G7, 
et  seq. 
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to  disclose  "intelligence  or  knowledge  of  tlie  time  of  the  ves- 
sel's liaving  sailed,  or  being  expected  to  sail,  or  being  spoken, 
where  it  affords  no  such  ground."  ^^  Subsequently,  however, 
he  qualifies  this  rule  in  several  cases,  making  the  disclosure  de- 
pendent upon  tlie  materiality  of  the  fact  to  the  risk.^^  ]\Ir. 
Parsons  says  the  time  of  sailing  or  rate  of  sailing  may  or  may 
not  be  material  to  the  risk.®* 

§  1804.  Same  Subject — Cases. — The  shipper  wrote  to 
the  consig-nee,  by  letter  of  date  November  30th,  that  he  thought 
the  ship  would  sail  the  following  day,  and  asking  to  have  insur- 
ance made  as  low  as  possible  on  his  account.  The  letter  wag 
not  received  till  December  13th,  when  the  policy  was  effected 
without  making  kno^\m  the  contents  of  the  letter.  The  voy- 
age took  from  five  to  ten  days,  depending  upon  favorable  winds, 
and  it  was  customary  for  ships  to  await  in  that  port  for  fair 
wind5.  The  ship  actually  sailed  on  December  24th,  and  the 
insurance  was  declared  void  for  concealment.®^  If  there  has 
been  a  severe  storm  immediately  after  the  vessel  sails  of  which 
the  insured  has  information  and  the  imderwriter  not,  or  if  the 
vessel  is  a  missing  ship,  the  time  of  her  sailing  should  be  dis- 
closed.®^  Another  ship  had  sailed  at  the  same  time  with  the 
one  insured,  and  the  plaintiff  effected  a  policy,  but  did  not  state 
that  he  had  received  a  letter  on  the  twenty-fourth  dated  the 
eighth  of  the  same  month,  the  contents  of  which  were  that  the 
ship  insured  was  then  ready  to  sail,  and  it  was  held  a  material 
concealment.®''^  So  a  failure  to  make  known  the  contents  of 
a  letter  stating  when  the  voyage  commenced  may  be  material 
especially  when  the  ship  is  out  of  time.®^  The  plaintiff  was 
informed  by  letter  that  the  ship  was  to  sail  on  the  2 2d  of  Xo- 

"  1  Phillips  on  Insurance,  3d  eel.,  340,  sec.  615,  citing  McAndrews 
V.  Bell,  1  Esp.  373;  Webster  v.  Foster,  1  Esp,  407;  Willis  v.  Glover,  4 
Bos.  &  P.  14;  Livingston  v.  Delafield,  3  Caines  (N.  Y.),  49;  Foley  v. 
Maline,  5  Taunt.  43,  and  other  cases. 

«  1  Phillips  on  Insurance.  3d  ed..  340-45,  sees.  616-23. 

"  1  Parsons  on  Marine  Insurance,  ed.  1868,  498. 

«  Willis  V.  Glover.  1  Bos.  &  P.  N.  R.  14. 

••  Fiske  V.  New  England  Ins.  Co.,  15  Pick.  (Mass.)  310. 

"  McAndrews  v.  Bell.  1  Esp.  373. 

«  Johnson  v.  Phoenix  Ins.  Co.,  1  Wash.  (C.  C.)  378. 
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vember,  and  tlie  insm-ance  was  effected  on  the  29tli  of  Decem- 
ber. The  voyage  was  from  Cadiz  to  London.  Held  a 
fatal  concealment.^^  A  vessel  which  had  sailed  two  days 
before  the  insured  ship,  arrived  three  days  before  the  in- 
surance was  effected.  This  fact,  as  well  as  the  day  of  sail- 
ing of  the  insured  vessel,  "was  disclosed,  but  the  plaintiff 
did  not  disclose  the  fact  that  on  the  same  day  another 
ship  had  arrived  whicli  had  sailed  three  days  before  the 
insured  vessel.  The  insurers  claimed  a  material  concealment, 
but  the  court,  upon  evidence  that  the  ships  which  arrived  were 
both  fast  sailers  and  coppered,  and  that  the  insured  vessel  was 
not  coppered,  was  full  built,  and  a  slow  sailer,  and  that  the 
fact  could  not  have  increased  the  premium,  and  that  she  could 
not  be  considered  a  missing  ship,  held  that  there  was  no  mate- 
rial concealment. '^'^  Where  the  ship  has  not  been  out  the  full 
length  of  time  which  such  a  ship  on  such  a  voyage  usually 
takes,  the  time  of  her  sailing  is  not  material.'^^ 

§   1805.      Same  Subject — The  General  Rule. — As  the  law 

now  stands  the  time  of  the  ship's  sailing  may  or  may  not  be 
material.     It  not  infrequently  happens  that  either  by  itself  or 

••  Elton  V,  Larkins,  5  Car.  &  P.  392.  See  comments  on  this  case  un- 
der preceding  section. 

"*  Littledale  v.  Dixon,  1  New  Rep.  151. 

"  Under  the  above  rules  it  was  held  in  the  following  cases  that 
there  was  no  concealment:  Foley  v.  Moline  (1814),  5  Taunt.  430; 
Fiske  V.  New  England  Ins.  Co.  (1834),  15  Pick.  (Mass.)  310;  Elkin  v. 
Jansen  (1845),  13  Mees.  «S:  W.  G55;  Fort  v.  Lee  (1811),  3  Taunt.  381; 
Mackay  v.  Rhinelander  (ISOO),  1  Johns.  Cas.  (N.  Y.)  408;  McLaua- 
han  V.  Universal  Ins.  Co.  (1828),  1  Pet.  (U.  S.)  188;  Pace  v.  New  Eng- 
land Ins.  Co.  (1827),  4  Pick.  (Mass.)  439.  In  the  following  cases,  that 
there  was  a  concealment:  Baxter  v.  New  England  Ins.  Co.  (1822),  3 
Mason  (C.  C),  9fi;  Bridges  v.  Hunter  (1833).  1  Maule  &  S.  IS;  Ely 
V.  Ilallett  (1804),  2  Caines  (N.  Y.),  57;  Mackintosh  v.  Marshall  (1843), 
llMees.  &  W.  119,  per  Mnnlo.  J.;  Richards  v.  Mnrdock  (1830),  10  Barn. 
&  C.  527;  Shirley  v.  "Wilkinson  (1781),  3  Doug.  41;  1  Doug.  306,  n. 
(held  a  concealment,  as  it  might  have  Influenced  the  premium); 
Stribley  v.  Imperial  M.  Ins.  Co.,  1  Q.  B.  D.  507;  Webster  v.  Foster,  1 
Esp.  406  (held  a  concealment,  as  the  ship  must  have  been  reported 
as  missing);  Ratcliffe  v.  Shoolbred,  reported  in  1  Marshall  on  Insur- 
ance, ed.  1810,  *468  (held  a  concealment,  as  the  ship  was  represented 
on  the  coast  on  a  certain  day  when  she  had  in  fact  sailed  on  that 
day). 
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in  eonnection  with  otlier  facts  the  day  and  fact  of  sailing 
would  be  a  very  important  circumstance  in  aiding  the  under- 
writer's judgment,  and  it  may  undoubtedly  be  proven  that  the 
same  was  material.  In  cases  where  it  is  material,  it  should  be 
disclosed.  No  definite  rule  upon  the  question  can,  however, 
be  positively  stated.  Whether  the  day  or  fact  of  sailing  is  ma- 
terial depends  upon  the  nature,  purposes,  and  length  of  the 
voyage,  usages  of  trade  as  to  navigation,  the  existing  political 
situation,  the  time  or  season  of  the  year,  the  prevalence  of 
storms,  and  other  matters  difficult,  if  not  impossible,  to  specify. 
If  there  was  a  severe  storm  immediately  after  the  ship  sailed, 
or  if  the  ship  was  missing  or  out  of  time,  or  if  in  times  of  war 
the  ship's  departure  was  watched  by  a  hostile  vessel,  such  addi- 
tional facts  would  in  all  probability  make  the  time  of  sailing 
material,  and  the  concealment  'thereof  the  evidence  of  a  fraudu- 
lent intent.  So  the  fact  or  time  of  sailing  would  generally  be 
material  if  the  disclosure  of  the  same  would  have  increased  the 
liability  to  loss,  and  have  induced  a  reasonable  and  prudent 
underwriter  to  have  re-fused  the  risk  or  have  charged  a  higher 
premium,  within  the  limitations  and  conditions  embodied  in 
the  general  rule  already  stated  as  to  what  should  be  disclosed.'^^ 

§  1806.  Underwriter  Presumed  to  Know  Causes 
which  Occasion  Natural  Perils. — The  underwriter  is  bound 
know  every  cause  which  may  occasion  natural  perils,  such  as 
the  recurrence  and  kinds  of  seasons,  the  probable  difficulties  of 
the  voyage  arising  from  winds,  weather,  lightning,  earthquakes, 
storms,  and  the  like,  from  the  security  or  insecurity  of  certain 
ports,  and  otlier  like  matters.'''^ 

"  McLanahan  v.  Tniversal  Ins.  Co.,  1  Pet.  (U.  S.)  170.  per  Story, 
J.;  Fiske  v.  New  England  M.  Ins.  Co.,  15  Pick.  (Mass.)  310,  per  Put- 
nam, J,;  Foley  v.  Maline,  5  Taunt.  430.  and  authorities  noted  under 
the  two  preceding  sections,  and  rule  stated  in  sec.  1793,  herein. 

"  Carter  v,  Boehm,  3  Burr.  1905;  1  Wm.  Black.  593,  per  Lord  Mans- 
field, noted  at  length  under  sec.  1845,  herein,  note.  That  it  is  not 
necessary  to  prove  things  that  must  have  happened  according  to  the 
ordinary  course  of  nature,  such  matters  being  so  far  those  of  general 
knowledge  that  courts  will  take  .judicial  notice  thereof,  see  1  Green- 
leaf  on  Evidence.  14th  ed.,  9,  citing  Rex  v.  Leuffe.  8  East.  202;  Fay  v. 
Prentice,  9  Jur.  876;  Boss  v.  Boswell,  60    Ind.  235;    Tomlinson    r. 
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§  1807.  Restrictions  ou  Commerce — Commercial  and 
Foreign  Regulations. — The  assured  is  not  bound  to  commu- 
nicate a  circumstance  made  material  by  a  foreign  ordinance  of 
wliicli  lie  has  no  knowledge  and  which  he  is  under  no  obli- 
gation to  know,  esioeciallj  if  the  ordinance  be  one  contrary  to 
the  law  of  nations;  nor  need  he  disclose  restrictions  upon  com- 
merce, public  transactions,  foreign  laws,  or  ordinances  relating 
to  matters  of  revenue  or  protections^  which  are  general,  well 
established,  and  notorious,  and  of  which  the  underwriter  should 
be  equally  as  well  informed  as  himself.  But  if  the  ordinance 
or  prohibition  be  one  recently  enacted,  or  one  not  established, 
and  the  assured  has  actual  knowledge  thereof,  the  rule  would 
be  otherwise.  The  above  rules  rest  upon  the  fact  that  com- 
mercial regulations  and  foreign  ordinances  may  not  infrequent- 
ly very  materially  affect  the  risk  or  liability  of  the  underwriter 
to  loss,  in  that  the  property  may  be  liable  by  reason  thereof 
to  seizure,  etc.  It  also  rests  upon  the  fact  that  the  nature  of 
the  trade  and  the  circumstances  under  which  it  is  carried  on 
must  be  considered  as  entering  into  the  contemplation  of  the 
parties  to  every  contract  of  insurance.'^^     In  case  the  property 

Greenfield.  31  Ark.  557.  See  Deering's  Annot.  Civ.  Code.  Cal.,  sec. 
25G6,  noted  in  sec.  1808,  note,  herein. 

'<  "Every  sovereign  has  the  right  to  prohibit  within  his  states  the 
importation  and  exportation  of  particular  articles  of  merchandise, 
without  foreigners,  who  have  the  same  privilege  at  home,  having  the 
right  to  constrain":  Emerigon  on  Insurance,  Meredith's  ed.  ISHO,  c. 
viil,  sec.  5,  p.  170.  It  will  not  be  irrelevant  to  notice  here  the  leading 
case  of  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  1,  wherein  it  is  held  that 
the  acts  of  laying  "duties  or  imposts  on  imports  and  exports"  is  a 
branch  of  taxing  power  under  the  constitution  of  the  United  States. 
The  power  to  regulate  commerce  is  in  a  separate  clause  of  the  enum- 
eration of  powers,  and  is  distinct  from  the  right  to  levy  taxes  and  im- 
posts. The  power  to  regulate  commerce  and  of  taxation  are  separate 
and  distinct.  Duties  of  this  character  imposed  with  a  view  to  rev- 
enue are  under  the  taxing  power,  and  the  same  is  true  as  to  duties 
imposed  on  tonnage,  although  they  may  be  Imposed  with  a  view  to 
regulate  commerce,  per  Marshall.  C.  J. 

""  Calbraith  v.  Graeie,  1  Wash.  (C.  C.)  219.  per  Washington.  J.;  Hoyt 
V.  GilmaTi,  8  Mass.  33G;  Parlcer  v.  Tones.  3  Mass.  173;  Pollock  v.  Bab- 
kock,  6  Mass.  234.  per,  Parke.  J.:  P.lngge  v.  New  York  Ins.  Co..  1 
Caines  (N.  Y.),  549;  Mayne  v.  Walter,  reported  in  1  Marsh.nll  on  In- 
surnnce.  ed.  1810,  307.  The  sliip  here  was  warrfinted  Portuguoso. 
It  had  an  English  supercargo  on  board,  contrary  to  a  recent  French 
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insured  is  subject  to  tlie  probable  or  possible  application  of  a 
regulation,  ordinance,  or  decree  of  a  foreign  belligerent,  not 
consistent  with  tlie  law  of  nations,  or  one  known  only  to  the 
insured,  lie  should  disclose  the  same  and  the  facts  rendered  ma- 
^terial  in  consequence,  and  such  facts  so  rendered  material 
should  also  be  disclosed,  even  though  the  regulations  are  pub- 
lic in  their  nature.  If  such  regulations  are  known  only  to  the 
underwriteir,  he  assumes  all  the  consequent  or  attendant  risks 
if  he  insures  without  inquiry  as  to  facts  rendered  material  by 
such  regulations,  but  if  assured  also  knows  of  such  regulations, 
he  must  disclose  such  facts  as  may  be  material.  And  if  the 
property  would  be  subjected  to  an  increased  liability  to  loss  by 
rules  of  decision  of  foreign  courts  known  only  to  the  assured, 
such  rules  and  facts  rendered  material  thereby  should  be  dis- 
closed.'^® 

Ordonnance,  and  Lord  Mansfield  declares  that  "this  is  an  arbitrary 
and  oppressive  regulation,  contrary  to  the  law  of  nations.  But 
as  neither  the  insured  nor  the  underwriters  linew  anything  of  it. 
neither  of  them  was  guilty  of  any  fault.  If  the  insured  had  Isnowu 
of  it,  he  might  have  tal^en  care  to  conform  to  it.  If  the  underwriters 
had  liuown  of  it,  they  ought  to  have  inquired  who  was  the  super- 
cargo," and  that  both  being  innocent,  tlie  underwritei's  were  liable: 
Barnewell  v.  Church,  1  Caines  (N.  Y.),  217;  Sperry  v.  Delaware  Ins. 
Co.,  2  Wash.  (C.  C.)  243;  Livingston  v.  Maryland  Ins.  Co.,  7  Cranch 
<U.  S.),  506;  Seton  v,  Delaware  Ins.  Co.,  2  Wash.  (C.  C.)  175;  Kohne 
V.  Insurance  Co.  of  North  America,  1  Wash.  (C.  C.)  158,  per  Washing- 
ton, J.;  Lever  v.  Fletcher,  reported  in  1  Marshall  on  Insurance,  ed. 
1810,  61;  Park  on  Insurance,  8th  ed.,  507,  where  it  was  said  that  if 
the  underwriters  liuow  that  it  is  the  intention  of  the  insured  to  carry 
on  a  smuggling  trade  with  Spain,  it  was  a  fair  contract,  as  no  coun- 
try paid  attention  to  the  revenue  laws  of  another  country,  per  Lord 
Mansfield;  but  the  jury  found  for  the  defendant  on  another  ground: 
See  in  connection  with  this  last  case.  The  Enrona,  2  Rob.  Adm.  Rep. 
6.  per  Sir  William  Scott;  Planche  v.  Fletcher,  Doug.  238;  Androus  v. 
Essex  Ins.  Co.,  3  Mason  (C.  C),  6.  per  Story,  J.:  Archibold  v.  Mer- 
cantile Ins.  Co.,  3  Piclr.  (Mass.)  69;  Parlver  v.  Jones,  3  Mass.  17r.; 
McFee  v.  South  Carolina  Ins.  Co.,  2  McCord  (S.  C),  503;  Gardiner 
V.  Smith.  1  Johns.  Cas.  (N.  Y.)  141. 

'«  Kohne  v.  Insurance  Co.  of  North  America,  1  Wash.  (C.  C.)  93, 
per  Washington,  J.;  s.  c,  6  Binn.  (Pa.)  219;  Sperry  v.  Delaware  Ins. 
Co.,  2  Wash,  fC.  C.)  243,  per  Washington,  J.  "Did  the  letter  of  in- 
struction to  the  master  expose  the  property  to  a  rislc  not  contem- 
plated by  the  policy?  If  it  did,  then  the  policy  is  void.  If  not  so, 
still  the  danger  of  capture  and  loss  was  as  certain  as  if  the  rule  laid 
down  had  been  in  all  respects  correct.    This  rule  was  that  a  vessel 
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§  1808.  Underwriter  Presumed  to  Know  Causes 
which  Occasiou  Political  Peril. — The  underwriter  is  bound 
to  know  every  cause  which  may  occasion  political  peril,  general 
and  notorious  facts  as  to  peace  or  war,  ruptures,  aaid  political 
dissensions  or  allegianceof  particular  countries,  the  operations  of 
war,  the  course  and  directions  of  hostilities,  and  the  consequent 
probabilities  of  safety  or  danger;  to  be  acquainted  with  the 
geoieral  risks  affecting  commerce  with  particular  countries,  with 
established  mercantile  regulations,  the  probabilities  in  general 
with  reference  to  the  coui-se  of  trade  and  its  character,  and  the 
attendant  risks  of  capture  or  seizure  by  hostile  or  belligerent 
powers,  as  regulated  by  treaties  with  his  own  country,  by  gen- 
eral decrees  of  belligerents,  and  rules  of  international  law. 
But  nothing  in  this  rule  excuses  the  assured  from  disclosing 
material  facts  relating  to  recent  and  changing  decrees  of  for- 
eigTi  powers  of  which  the  underwriter  has  no  actual  or  legally 
presumptive  knowledge,  and  of  which  the  assured  has  actual 
knowledge.'^'' 

destined  to  a  blockaded  port,  and  so  known  to  be  before  she  sailed 
with  instruction  to  go  elsewhere  only  in  case  of  her  being  turned 
away,  is  considered  as  guilty  of  a  breach  of  blockade,  and  subject  to 
confiscation.  This  rule  was  known  to  the  insured,  and  should  have 
been  to  the  underwriters,  but  whether  the  vessel  was  placed  in  a  sit- 
uation where  the  rule  would  apply  was  known  only  to  the  insured": 
Hoyt  V.  Gilman,  8  Mass.  336. 

"  Carter  v.  Boehm,  3  Burr.  1905;  1  Wm.  Black.  593.  where  Lord 
Mansfield  says:  The  underwriter  "is  bound  to  Icnow  every  cause 
which  may  occasion  political  perils  from  the  ruptures  of  states, 
from  war,  and  the  various  operations  of  it.  He  is  bound  to  know 
the  probability  of  safety  from  the  continuance  or  return  of  peace, 
from  the  imljecility  of  the  enemy,  through  the  weakness  of  their 
councils,  or  their  want  or  strength,  etc":  Buck  v.  Chesapeake  Tns.  Co., 

1  Pet.  (IT.  S.)  IfiO,  per  the  court;  Kohne  v.  Insurance  Co..  1  Wash. 
(C.  C.)  158;  6  Binn.  (Pa.)  219;  De  I.onguemere  v.  New  York  Ins.  Co., 
10  .Johns.  (N.  Y.)  120.  In  this  case  it  was  said  by  the  court:  "Wlieth- 
er  the  rate  of  premium  might  not  have  been  higher  had  the  defend- 
ants sufficiently  Informed  themselves  of  the  risk  of  the  voyage  is  a 
point  not  open  for  inquiry,  so  long  as  there  was  no  undue  conceal- 
ment on  the  part  of  the  plaintiff":  See  Sperry  v.  Delaware  Tns.  Co., 

2  Wash.  (C.  C.)  243;  IToyt  v.  Cilman.  8  Mass.  3.3().  and  see  cases  un- 
der last  section.  "Each  party  to  a  contract  of  insurance  is  bound  to 
know  all  the  general  causes  which  are  open  to  his  inquiry  equally 
with  that  of  the  other,  and  which  may  affect  either  the  political  or 
material  perils  contemplated":  Deering's  Annot.  Civ.  Code  Cal.,  sec. 

2566. 
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§   1809.     Degree  of  Publicity  whicli  will  Bind  Uuder- 
writer  with  Knowledge  of  Material  Fact. — Tlieie  are  many 
matters  which  the  assured  k  not  oblig-ated  to  disclose,  because 
the  underwriter  has  actual  knowledge  thereof,  or  because  thej 
are  facts  which  the  underwriter  ought  to  know,  and  is  there- 
fore presumed  to  know,  or  matters  of  information  or  intelli- 
gence so  public  in  their  nature  as  to  be  equally  open  to  the 
underwriter  and  the  assured.'"     There  are  extensive  means  of 
information   available   to   underwriters,  especially  at   Lloyds, 
where  the  system  in  this  respect  is  most  extensive  and  efficient. 
The  rule,  however,  above  given  involves  the  question  as  to  what 
degree  of  publicity  will  be  presumed  to  exist,  with  reference 
to  these  extensive  and  available  means  of  information,  so  as  to 
determine  what  the  underwriter  ia  presumed  to  know  and  what 
the  assured  need  not  disclose.     The  mere  fact  of  publication  in 
a  public  newspaper  of  intelligence  ought  not,  unaided  by  other 
proof,  to  bind  the  underwriter  or  raise  any  presumption  not 
subject  to  rebuttal  against  him.     Nor  does  it  seem  consistent 
wdth  the  reason  of  the  law  that  the  underwriter  should  in  all 
cases  be  presumed  to  be  acquainted  with  all  the  intelligence 
contained  in  newspapers  taken  by  him.     If,  however,  the  in- 
surer subscribes  to  and  regularly  receives,  a  public  newspaper 
at  his  office  which  contains  marine  intelligence,  or  a  paper  de- 
voted almost  wholly,  if  not  exclusively,  to  such  matters,  it  can- 
not be  an  unfair  or  unreasonable  presumption  that  he  or  his 
authomed  agent  will  examine  with  some  degree  of  care  such 
a  source  of  information  designed  as  the  medium  of  communi- 
cation  of  the  latest  marine  intelligence  available.      To  go 
farther,  if  it  were  proven  that  such  a  paper  containing  the  in- 
telligence in   question  was   subscribed   to   and  received  suffi- 
ciently long  before  the  insurance  was  effected  to  warrant  the 

"  Carter  v.  Boehm,  3  Bnrr.  190.5:  1  Wm.  Black.  593.  per  Lord  Mnn?- 
field;  Norris  v.  Insurance  Co.  of  North  America,  3  Yeates  (Pa.),  84; 
Pins  V.  Lewis,  2  Fost.  &  F.  778;  De  Longuemere  v.  New  Yorlc  Ins. 
Co.,  10  Johns.  (N.  T.)  120,  126.  "Neither  party  to  a  contract  of  in- 
purance  is  bound  to  communicate  information  of  the  matters  follow- 
ing, except  in  answer  to  the  inquiries  of  the  other:  1.  Tliose  which 
the'  other  Ivuows;  2.  Those  which  in  the  exercise  of  ordinary  core 
the  other  ought  to  Icnow,  and  of  wliich  the  former  has  no  reason 
to  suppose  him  ignorant,"  etc.:  Cal.  Civ.  Code,  sec.  2564. 
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presumption  that  it  was  so  examined,  it  ought,  in  the  absence 
of  evidence  in  rebuttal,  to  be  sufficient  'to  bind  the  underwriter 
with  knowledge  of  the  intelligence,  or  at  least  to  excuse  the 
insured  from  disclosing  the  same,  but  such  presumption  would 
undoubtedly  be  always  open  to  rebuttal^'*  Under  the  Cali- 
fornia code  neither  party  is  bound  to  communicate  infoinna- 
tion  "which  in  the  exercise  of  ordinary  care  the  other  ought 
to  know,  and  of  which  the  former  has  no  reason  to  suppose 
him  ignorant."  ^^  This  would  seem  to  reasonably  warrant  the 
presumption  that  the  insurer  has  knowledge  of  matters  of  pub- 
lic notoriety  such  as  are  here  under  consideration,  when  by  or- 
dinary care  he  might  have  known  them ;  but  this  rule  if  true 
ought  not  to  exclude  proof  that  the  nuitters  were  of  public 
notoriety  in  the  place,  or,  if  contained  in  newspapers,  that  they 
were  available  and  at  the  hand  of  the  under\\Titer.  The  rule 
in  Massachusetts  is  evidently  this,  that  if  it  be  proven  that  such 
a  newspaper  was  so  subscribed  to  and  received  at  the  office,  tlie 
general  presumption  is  that  agents  of  the  office  will  examine 
with,  some  care  the  items  of  marine  intelligence  contained 
therein,  and  if  such  intelligence  was  actually  seen  by  the  un- 
derwriter or  an  official  of  the  company;  or  if  circumstances  are 

"  Alsop  V.  Commercial  Ins.  Co.,  1  Sum.  (C.  C.)  451;  Merchants'  Ins. 
Co.  V.  Paige,  GO  111.  448;  Rugeles  v.  Commercial  Ins.  Co.,  4  Mason 
(C.  C),  81,  per  Story,  J.;  3  Kent's  Commentaries,  285;  1  Arnould  on 
Marine  Insurance,  Perkins'  ed.  IS.'O,  568.  *5n4,  sec.  209;  1  Arnoukl 
on  Marine  Insurance,  Maclachlan's  od.  1887,  584,  et  seq.;  1  Pliillips 
on  Insurance,  3d  ed.,  3.15,  sees.  G05.  OOfi;  2  Puer  on  Marine  Insurance, 
ed.  1846.  478-82;  1  Parsons  on  Marine  Insurance,  ed.  1808,  478.  et  seq. 
See  Maclv-intosh  v.  Marshall,  11  Mees,  &  W.  110.  The  Konian  law 
says  that  a  person  is  not  to  be  presumed  ignorant  of  what  is  Icnown 
to  all  the  inhabitants  of  the  town  where  he  dwells.  Quid  enim  si 
omnes  in  civitate  sciant  quod  ille  solus  Ignorat?  Again,  that  he  is 
not  to  be  presumed  ignorant  of  what  is  manifested  m  public  adver- 
tisements. Valin  and  Pothier  say  that  "the  limitation  runs  from  the 
time  at  which  the  news  has  beguiT  to  be  public  and  notorious  in  the 
place  where  tlie  insurance  has  been  made."  This  is  applied  to  the 
assured,  however,  in  case  of  news  of  loss:  Emorigon  on  Insurance, 
Meredith's  ed.  1850,  c.  xv,  sec.  3,  p.  034.  It  is  also  said  tliat  the 
news  of  the  loss  must  be  proven  to  have  been  known,  but  not  tliat  (lie 
assured  knew  it:  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xv, 
sec.  3,  p.  034. 

»"  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2564. 
Joyce.  Vol.  III.— IJ.4 
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shown  from  whicli  the  reasonable  presnmjJtion  may  arise  tliat 
the  underwriter  had  actual  knowledge  of  the  information  con- 
tained in  such  public  newspaper,  and  such  presumption  is  not 
rebutted,  then  the  fact  of  actual  knowledge  may  be  properly 
found  by  the  juiy,  and  render  a  disclosure  thereof  by  the  as- 
sured unnecessary,  and  that  underwriters  are  not  under  all  cir- 
cumstances to  be  presaimed  to  be  acquainted  with  all  the  intel- 
ligence contained  in  papers  taken  at  their  office.®^  The  rule 
first  stated  relates,  however,  to  general  intelligence  where  its 
applicability  to  the  risk  is  a  matter  of  which  the  assured  has  no 
greater  knowledge  than  the  underwriter;  but  assume  a  case 
where  the  information  w^as  known  by  the  assured  to  be  pecu- 
liarly applicable  to  the  risk  which  he  asks  the  underwriter  to 
assume,  and  the  intelligence  was  of  the  most  general  charac- 
ter, then  there  would  seem  to  be  no  doubt  but  that  the  facts 
which  make  such  information  material  should  be  disclosed,  or 
that  the  applicability  of  the  intelligence  should  be  stated.  Such 
a  doctrine  would  rest  upon  general  principles,  for  the  assured's 
knowledge  would  be  more  particular  than  that  of  the  under- 
writer.^" If,  however,  the  assured  has  no  peculiar  or  particu- 
lar knowledge  which  would  make  the  general  information  ma- 
terial, the  fact  that  the  news  is  general  and  of  no  particular 
application,  and  of  a  character  concerning  which  the  under- 
writer may  form  his  own  opinion  as  to  its  applicability,  would 
not  make  its  disclosure  necessary;  for,  as  we  have  already 
stated,  the  assured  need  not  disclose  his  fears,  hopes,  or  appre- 
hensions.^^ 

§   1810.      Same  Subject— The  Engrlish  Rule— The  ques- 
tion has  been  much  discussed,  with  some  conflicting  conclu- 

«  Green  v.  Merchants'  Ins.  Co.,  10  Pick.  (Mass.)  402.  See  Dickinson 
V.  Commercial  Ins.  Co.,  Anth.  N.  P.  (N.  Y.)  92.  per  Van  Ness.  J. 

^  Morrison  v.  Universal  M.  Ins.  Co.,  L.  R.  8  Ex.  40.  197;  Nicholson 
V.  Power,  20  L.  T.,  N.  S..  580.  See  the  case  of  Moses  v.  Delaware  Ins. 
Co.,  1  Wash.  (C.  C.)  385,  noted  under  sec.  1795,  herein;  1  Arnonld 
on '  Marine  Insurance,  Perkins'  ed.  1850,  568,  *564,  sec.  209;  1  Ar- 
nould  on  Marine  Insurance.  Maclachlan's  ed.  1887.  584. 

83  gee  sec.  1796,  herein;  Bates  v.  Hewitt,  L.  R.  2  Q.  B.  595;  3  Kent's 
Commentaries.  285;  Morrison  v.  Universal  M.  Ins.  Co..  L.  R.  8  Ex.  40, 
197.  per  Bramwell.  B.:  Friere  v.  Woodhonse.  1  Holt.  572;  Alsop  v. 
Commercial  Ins.  Co.,  1  Sum.  (C.  C.)  41,  per  Story,  J. 
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sions,  in  England  as  to  what  degi-ee  of  publicity  will  be  pre- 
sumed to  exist  with  reference  to  "Lloyds'  Lists"  and  public 
newspapers,  so  as  to  determine  what  the  underwriter  who  has 
.access  to  or  receives  such  intelligence  will  be  presumed  to 
know,  and  what  it  is  or  is  not  incumbent  upon  the  assured  to 
disclose.  A  careful  examination  of  the  EngKsh  cases  and 
opinions  will  discover  the  difficulty  that  arises  in  attempting  to 
formulate  a.  rule.  The  earlier  English  cases  relied  on  hold 
that  the  underwriter  who  is  a  member  or  subscriber  at  Lloyds 
is  presumed  to  have  consulted  the  lists,  upon  the  ground  that 
what  he  may  by  due  diligence  and  a  fair  inquiry  ascertain 
from  the  ordinary  sources  of  information  need  not  be  disclosed, 
and  that  these  lists  are  admissible  as  evidence  against  the  under- 
writer on  this  ground  upon  a  question  of  concealment.^*  And 
this  rule  has  been  carried  to  the  extent  that  where  a  vessel  has 
registered  at  Lloyds  as  "Al,"  and  the  name  was  stricken  from 
the  register  because  the  owner  refused  compliance  with  a  re- 
quirement that  a  vessel  should  be  examined,  it  was  held  that  the 
insurer  ought  to  have  known  that  her  continuance  in  the  class 
depended  upon  whether  the  usual  survey  had  been  made,  and 
that  this  knowledge  was  sufficient  to  have  put  him  on  inquiry.^'' 
An  anonymous  communication  was  posted  at  Lloyds,  stating 
the  intention  of  the  owners  to  lose  the  vessel  on  her  next  voy- 
age. TTie  insured  property  was  indorsed  and  shipped  on  the 
vessel,  and  it  was  held  a  failure  to  disclose  was  fatal.^'^  In  an- 
other case  which  we  will  consider  under  the  next  section  the 
court  did  not  deny  the  rule,  but  adhered  to  the  principle  above 
stated  relative  to  a  presumption  against  the  insurer  in  such 
cases,  and  distinguished  the  case  before  it,  holding  that  the 
rule  did  not  apply  to  the  facts  under  consideration.^^  Tt  was 
intimated,  however,  by  Lord  Abinger  that  the  presumption 

8<  Friere  v.  Woodlionse,  1  Holt  N.  P.  572,  per  Bnrroucrhs.  J.,  de- 
cider! in  1817;  Foley  v.  Tabor  (ISGD,  2  Fost.  &  F.  nnrt:  Elton  v.  Lar- 
kins  (1S31),  5  Car.  &  P.  SO;  S  Binff.  198;  Nicholson  v.  Power.  20  L.  T. 
N.  S..  580.  As  to  foreign  lists,  quaere,  see  Elton  v.  Larldns,  5  Car. 
&  P.  85;  S  Bing.  108. 

«»  Oand.v  v.  Adelaide  Mut.  Ins.  Co.  (1871),  6  L.  R.  Q.  B.  74G;  40  L.  J. 
Q.  B.  239. 

'"  Leisrh  V.  Adams,  25  L.  T.  N.  S.,  5r,n. 

"  Bates  V,  Hewitt,  L.  R.  8  Ex.  40,  G97,  per  Shee,  J. 
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that  the  underwriter  had  looked  at  the  lists  is  subverted  where 
the  amount  of  the  premium  is  such  that  it  may  be  reasonably 
concluded  that  he  would  never  have  taken  such  a  premium  had 
he  examined  the  lists.  The  case,  however,  rested  upon  falsa 
representation.^^  Another  decision,  however,  which  has  been 
relied  on  presents  such  facts  that,  taken  with  the  opinion  there- 
in, the  general  rule  may  fairly  be  deduced  therefrom  that  a 
presumption  may  exist  binding  the  underwriter  prima  facie  to 
a  general  knowledge  of  general  intelligence  so  conveyed;  but 
if  it  is  attempted  to  apply  his  knowledge  to  any  particular  ship, 
no  presumption  of  knowledge  exists  against  him  sufficient  to 
excuse  a  disclosure  on  the  part  of  the  assured  assuming  that 
he  has  or  ought  to  have  knowledge.  It  is  declared  that  it 
would  be  a  difficult  and  useless  burden  upon  the  underwi-iter 
to  require  that  he  shall  carry  in  his  head  intelligence  of  such  a 
character  so  that  he  may  be  enabled  to  apply  it  to  some  particu- 
lar ship  in  \f]iich.  at  the  time  he  has  no  interest,  and  that  to  re- 
quire a  disclosure  from  the  assured  would  obviate  the  difficulty 
and  impose  no  unnecessary  burden  upon  him.*^ 

§   1811.     Same  Subject. — The  Case  of  Bates  v.  Hewitt. 

In  connection  with  the  subject  noted  above  the  case  of  Bates 
V.  Hewitt  ^^  cannot  be  passed  by  merely  citing  the  same,  be- 
cause of  the  criticism  of  Mr.  Parsons  thereon,  and  also  for  the 
reason  that  the  opinions  of  the  judges  therein  do  not  in  the  lan- 
guage used  deny  the  doctrines  of  the  earlier  cases,  but  distin- 
guish the  case  from  the  ruling  that  information  contained  in 
"Lloyds'  Lists"  need  not  be  communicated  to  the  underwriter 
when  by  fair  inquiry  and  due  diligence  he  could  have  ascer- 
tained the  facts  therein  contained.  The  case  is  also  of  further 
interest  from  the  fact  that  the  judges  assert  an  adherence  to 
the  established  principle  that  the  assured  having  especially 
within  his  knowledge  a  fact  material  to  the  risk  whicfh  the  un- 
derwriter does  not  know,  must  disclose  the  same,  and  that  the 

^  Mackintosli  v.  Marshall  (1843),  11  Mees.  &  W.  116,  per  Lord 
Abinger,  C.  B.  See  Dickinson  v.  Commercial  Ins.  Co.  (1808),  Anth. 
N.  P.  (N.  Y.)  92. 

«»  Morrison  v.  Univorsal  M.  Ins.  Co.,  L.  R.  8  Ex.  40,  1&7. 

»°  L.  II.  2  Q.  B.  59.5. 
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assured  need  not  disclose  matters  wliich  are  well  known  to  both, 
or  facts  and  circumstances  within  the  ordinary  professional 
knowledge  of  the  underwriter,  and  notwithstanding  their  ex- 
press declaration  of  adherence  to  what  they  specify  as  estab- 
lished principles,  or  what  they  tacitly  admit  to  be  decided  law, 
nevertheless  they  do  by  their  ruling  assert  what  is  substan- 
tially a  new  principle,  if  it  be  considered  apart  from  the  facts  of 
this  particular  case.  But  the  question  may  be  open  to  discus- 
sion whether  they  did  intend  to  establish  a  new  principle.  The 
case  was  briefly  tliis:  The  defendant  was  an  underwriter  at 
Lloyds.  The  policy  was  effected  upon  the  steamship 
^'Georgia,"  which  had  been  a  confederate  cruiser  in  1863-64, 
which  fact,  as  well  as  the  one  that  she  had  been  dismantled  and 
laid  up  at  Liverpool,  was  notorious  at  the  time  through  public 
newspapers  and  published  debates  of  the  House  of  Commons, 
and  these  facts  were  then  known  to  the  underwriter.  At  the 
exact  time,  however,  of  effecting  the  insurance  she  was  not 
posted  at  Lloyds.  The  vessel  was  merely  insured  as  the 
"Georgia  Steamship,  chartered"  for  a  specified  voyage,  without 
disclosing  her  character  as  a  cruiser,  and  there  was  nothing 
which  indicated  to  the  underwriter,  nor  did  it  occur  to  him, 
that  the  steamship  insured  was  the  cruiser.  The  ship  was  cap- 
tured, and  the  jury  found  as  a  fact  that  the  assurer  did  not 
know  that  the  vessel  insured  had  been  a  confederate  cruiser, 
and  it  was  declared  that  the  underwriter  was  not  bound  by  his 
previous  knowledge,  the  fact  as  to  the  ship's  character  being 
absent  from  his  mind  at  the  time  of  insuring,  and  therefore 
the  failure  to  disclose  was  fatal  to  a  recovery.  Mr.  Parsons' 
criticism  on  this  case  is  as  follows:  "The  facts  may  perhaps 
justify  the  verdict,  but  the  principles  of  insurance  law  have  not 
yet  led  to  the  conclusion  that  if  the  insurer  knew  a  fact  and 
did  not  think  of  it  while  making  the  insurance  or  did  not  think 
it  material  enough  to  take  into  consideration,  the  noncommuni- 
cation of  the  fact  would  discharge  him.  But  the  language  used 
by  the  court  in  deciding  this  case  would  go  almost  if  not  quite 
as  far  as  this."  °^  If  it  be  conceded  that  the  language  of  the 
judges  go  to  the  extent  believed  by  Mr.  Parsons,  then  it  can- 

*'  1  Parsous  on  Marine  Insurance,  ed.  ISGS,  4S1. 
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not  but  be  admitted  that  there  is  much  force  in  his  criti- 
cism, but  we  do  not  so  construe  the  opinions  given.  Decisions 
made,  and  the  language  oi"  courts  used  witli  reference  to  the 
special  circumstances  of  a  given  case,  ought  to  be  carefully  con- 
sidered before  thej  can  be  held  to  establish  a  new  principle, 
especially  one  at  variance  with,  or  an  exception  to,  general 
rules.  And  the  courts  expressly  disclaim  a  departure  from, 
and  unequivocally  assert  an  adherence  to,  general  principles. 
Again,  the  principal  factor  seems  to  have  been  that  the  assured 
had  especial  knowledge  of  a  fact  material  to  the  risk.  Good 
faith  required  that  he  should  inform  the  underwriter  of  all 
material  facts.  General  knowledge  that  there  was  a  confeder- 
ate cruiser  "Georgia"  would  not  be  held  to  be  particular  knowl- 
edge that  the  "Georgia  Steamship"  was  necessarily  the  same 
vessel,  and  in  fact  it  had  been  bought  by  the  plaintiff  and  con- 
verted into  a  merchant  vessel.  The  decision,  in  view  of  all 
the  facts,  does  not  impose  upon  the  assured  any  greater  burden 
than  that  he  sihould  exercise  good  faith  and  disclose  to  the  as- 
surer material  facts  of  which  he  has  particular  knowledge.  It 
will  be  noticed  in  this  case  that  the  jury  found  that  the  assurer 
did  not  know  that  he  was  underwriting  what  had  been  a  con- 
federate cruiser,  and  the  court  says:  "This  was  a  fact  material 
to  the  risk  which  the  person  proposing  the  insurance  knew, 
and  which  the  person  to  whom  the  insurance  was  proposed  did 
not  know." 

§  1812.  Same  Subject — Opinions  of  Mr.  Arnould  and 
Mr.  Maclachlan. — Mr.  Arnould  concludes  from  an  examination 
of  the  cases^^  that  London  underwriters  are  presumed  to  be  ac- 
quainted with  the  intelligence  contained  in  "Lloyds'  Lists." 
Mr.  Maclachlan  concludes  from  an  examination  of  the  cases 
"against  any  presumption  of  knowledge  of  particular  facts  con- 
cerning particular  ships  on  the  part  of  the  underwriter  merely 
on  the  ground  that  such  facts  have  appeared  in  'Lloyds'  Lists,' 
or  the  'Jjondon  Gazette,'  or  a  newspaper. 
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«  Alorrison  v.  Universal  M.  Tns.  Co..  L.  R.  8  Ex.  40,  197,  and  Bates 
V.  Hewitt,  L.  E.  2  Q.  B.  595.  are  not  noted  by  bim. 

»'  1  Arnould  on  Marine  Insurance.  Perlcins'  ed.  1850,  Sfir).  *^(^2.  sec. 
208;   1  Arnould   on   Marine   Insurance,   Maelachlan's  ed.   1S87,   581, 
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§  1813.  Usage  Need  not  l>e  Disclosed. — General,  estab- 
lished, and  notorious  usages  are  presumed  to  be  known  to  the 
underwriter,  and  need  not  be  disclosed;  so  also  as  to  the  nature 
and  circumstances  of  the  trade  involved  and  the  usual  course 
of  loading  or  unloading  at  particular  ports,  or  a  usage  to  pro- 
long the  ship's  stay.^'* 

§   1814.     Exceptions  to  Last  Rule.— But  this  rule  does 

not  excuse  a  disclosure  of  facts  of  which  the  underwriter  has 
no  knowledge,  and  which  make  the  application  of  the  usage 
material;  as  where  the  usage  relates  to  the  mode  of  transport- 
ing goods  of  a  certain  class,  the  kind  of  goods  ought  to  be  dis- 
closed, or  else  the  fact  ought  to  be  stated  that  they  are  goods 
subject  to  the  usage  claimed  with  certain  exceptions,  as  in  case 
of  trading  voyages  with  shifting  or  successive  cargoes,  or  time 
policies  wherein  the  underwriter  assumes  the  risk  of  every  valid 
usage  of  the  trade  in  which  the  ship  may  be  employed.''^ 

§  1815.  Ownership  of  Vessel  Need  not  be  Stated  when 
not  Material  and  Insurance  is  on  Cargo. — It  is  not  nec- 
essary for  the  assured,  when  no  inquiry  is  made  and  the  fact 
is  not  material  and  the  policy  is  on  cargo,  to  state  the  owner- 
ship of  the  vessel  on  which  the  goods  are  to  be  transported  in 

et  seq.  Mr.  Maclachlan  deduces  his  opinion  from  the  two  cases  re- 
ferred to  in  the  last  note.  See,  also,  2  Dner  on  INIarine  Insurance, 
ed.  18-16,  554.  et  seq.;  1  Parsons  on  Marine  Insurance,  ed.  1868,  477, 
note,  478-81,  and  notes,  491,  note.  "It  would  appear  that  the  under- 
writer is  not  bound  to  linow  everything  which  has  appeared  in  the 
public  press,  with  respect  to  a  rislj  offered  to  him":  Mc.\rthur  on 
Marine  Insurance,  ed.  1890,  10. 

^*  Norris  v.  Insurance  Co.  of  North  America,  .3  Yeates  (Pn.),  84; 
Long  V.  Bolton,  2  Bos.  &  P.  210;  Kingston  v.  Knibbs,  1  Cam]).  ."08; 
Salvador  v.  Hopkins,  3  Burr.  1707;  Yallance  v.  Dewar,  1  Camp.  503; 
Maryland  etc.  Ins.  Co.  v.  Bathurst,  5  Gill  &  .1.  (Md.)  159;  Ho.skins 
v.  Pickersgill,  reported  in  2  Marshall  on  Insurance,  ed.  1810.  *727; 
Tennant  v.  TTenderson,  1  Dowl.  Pr.  C.  324;  Livingston  v.  Marylancl 
Ins.  Co.,  7  Cranch  (U.  S.),  506;  Stewart  v.  Boll.  5  Barn.  &  Aid.  2.38. 
Both  parties  are  bound  to  know  "all  general  usages  of  trade":  Door- 
ing's  Annot.  Civ.  Code  Cal..  sec.  2566.    See  sec.  2.39.  herein. 

"  1  Duor  on  Marino  Insurance,  ed.  1845,  204,  sec.  51.  2.50:  2  Dner 
on  Marine  Insurance,  446,  447,  citing  Coggeshall  v.  American  Ins. 
Co.,  3  Wend.  (N.  Y.)  283;  Milward  v.  Hibbert,  3  Ad.  &  E.,  N.  S.,  123. 
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liis  application.     Such,  nondisclosure  Avill  not  vitiate  the  pol- 

§  1816.     Nature  and  Condition  of  Cargo. — As  a  general 

rule  the  assured  need  not  disclose  to  the  underwriter  the  nature, 
state,  or  condition  of  the  cargo  intended  to  be  camed.  This 
is  a  matter  of  inquiry  by  the  underwriter.^'^  Nor  need  the 
damaged  condition  of  perishable  goods  be  stated.^^  Mr.  Mac- 
lachlan  is  of  the  opinion  that  ''the  nature  of  the  cargo  .... 
may  be  most  material  to  be  communicated;  for  without  ex- 
actly rendeiing  the  ship  unseaworthy,  a  cargo  may  be  of  a 
nature  less  desirable  for  safety  than  another,  owing  to  the  dead 
weight  in  proportion  to  bulk,  or  its  tendency  to  shift,  its  un- 
wieldiness  for  storage,  or  its  gaseous  or  other  dangerous  chemi- 
cal and  inflammable  qualities,  and  the  like."  ®^ 

§  1817.  Cases  where  Entire  Contract  is  not  Viti- 
ated, but  Only  that  Part  Relating-  to  Risk  Concealed. — 

Under  the  California  code  the  underwriter  is  merely  exon- 
erated from  the  risk  concealed.  The  entire  contract  is  not 
vitiated  in  case  of  a  concealment  of  the  national  character  of 
the  insured;  the  liability  of  the  thing  insured  to  capture  and 
detention;  the  liability  to  seizure  from  breach  of  foreign  laws 
of  trade,  the  want  of  necessary  documents,  and  the  use  of  false 
and  simulated  papers,^ °°  This  code  provision,  so  far  as  it 
enumerates  the  risks,  is  taken  verbatim  from  Mr.  Duer's  work 
on  Insurance,  wherein  he  lays  down  the  proposition  as  that  of 
the  common  law.^^^ 

§  1818.  Whether  It  Need  he  Disclosed  that  Goods 
are  Contraband — Belligerent  Risks — Neutral — National 
Character. — It  is  held  in  New  York  that  goods  contraband  of 

••  Chase  v.  Washington  Mut.  Ins.  Co.,  12  Barb.  (N.  Y.)  595. 

"  Duplanty  v.  Commercial  Ins.  Co.,  Anth.  N.  P.  (N,  Y.)  114;  Chesa- 
pealce  Ins.  Co.  v.  AUegre,  2  Gill  &  J.  (Md.)  136,  164;  20  Am.  Dec.  424; 
Boyd  V.  Dubois,  3  Camp.  133,  per  Lord  Ellenborough.  But  see  Wol- 
cott  V.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  427;  Allegre  v.  Maryland  Ins. 
Co..  8  Gill  &  J.  (Md.)  190;  29  Am.  Dec.  536.  But  see  sec.  1S13,  herein, 
latter  part. 

"  Boyd  V.  Dubois,  3  Camp.  133. 

"•  1  Arnould  on  Marine  Insurance,  Maclacblan's  ed.  1887,  576. 

100  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2672. 

***  2  Duer  on  Marine  Insurance,  ed.  1846,  588,  et  seq. 
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war  are  lawful,  and  the  insured  need  not  disclose  their  char- 
acter as  such.^"^  Chancellor  Kent,  however,  declares  the  cases 
so  holding  to  be  without  authority,^ °^  and  the  general  rule 
seems  to  be  that  the  insurer  must  expressly  undertake  such  in- 
surance, or  must  know  from  the  kind  of  goods  or  fi'om  a  dis- 
closure that  they  are  contraband,  or  must  otherwise  have  full 
knowledge  thereof,  or  of  the  trade,  in  order  to  render  him 
liable  for  their  seizure  and  confiscation,  although  the  fact  in 
itself  that  the  ship  is  bound  on  a  contraband  voyage  will  not 
void  the  policy,  and  the  assurer  will  be  liable  as  to  other  risks 
against  which  he  has  insm'ed.-^*^'*  In  a  federal  case  the  facts 
were  substantially  these:  The  insured  goods  of  an  American 
merchant  destined  to  a  Spanish  port  were  captured  by  the  Brit- 
ish and  condemned.  The  goods  were  originally  Spanish  goods, 
but  had  been  sold  in  good  faith  to  a  third  party,  from  whom 
the  insured  had  obtained  his  title  in  good  faith.  The  original 
Spanish  owner  was  a  passenger  on  the  ship,  and  it  was  claimed 
that  these  facts  should  have  been  disclosed;  the  verdict,  how- 
ever, was  for  the  plaintiff.-^^^  Again,  insurance  was  effected 
on  a  vessel  "at  and  from  Charleston  to  Marseilles,  and  at  and 
from  thence  to  Havana."  Another  policy  was  made  on  the 
same  day  on  the  cargo  "from  the  loading  thereof  at  Charles- 
ton." In  the  offer  of  the  insured  on  which  both  policies  were 
effected  every  material  circumstance  was  said  to  be  disclosed. 

>"  "Seton  V.  Leon,  1  Jdhns.  Cas.  (N.  Y.)  1;  Slddmore  v.  Desdorty,  2 
Johns.  Cas.  (N.  T.)  77;  Juhel  v.  Rhinelander,  2  Johns.  Cas.  (N.  Y.) 
120;  affirmed  Rhinelander  v.  Juhel,  2  Johns.  Cas.  (N.  Y.)  4S7;  De 
Peyster  v.  Gardner.  1  Calnes  (N.  Y.).  492. 

"'  3  Kent's  Commentaries,  5th  ed.,  268. 

"*  Richardson  v.  Marine  Ins.  Co..  0  Mass.  102.  per  Parsons.  C.  J.; 
Parlver  v.  Jones,  13  Mass.  173;  Cook  v.  Essex  F.  &  M.  Ins.  Co..  6 
Mass.  122;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  S.)  151.  See 
Browne  v.  Shaw.  1  Caines  CS.  Y.).  4S0;  ISIaryland  etc.  Ins.  Co.  v. 
Bathurst.  5  Gill  S:  J.  (Md.)  1.59;  Buck  v.  Chesapeake  Ins.  Co..  1  Pet. 
(U.  S.)  151;  Bauduy  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  391.  See 
Kohne  v.  Insurance  Co.  of  North  America,  6  Binn.  (Pa.)  219; 
1  Wash.  (C.  C.)  93;  Maryland  Insurance  Co.  v.  Bntliurst, 
5  Gill  &  .T.  (Md.)  159.  See.  also.  Skidmore  v.  Desdorty.  2  Johns.  Cas. 
(N.  Y.)  77;  Goix  v.  Knox.  1  .Johns.  Cas.  (N.  Y.)  337;  Radcliffe  v. 
United  Ins.  Cn..  7  .Johns.  CS.  Y.)  40. 

"'  Marshall  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  527,  per  Washing- 
ton. J. 
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The  vessel  had  been  laden  at  Havana  and  had  touched  at 
Charleston,  where  the  goods  were  not  landed,  and  the  mani- 
fest showed  they  were  shipped  in  the  names  of  Spaniards.  It 
was  held  that  an  omission  to  disclose  these  facts  (Spain  and  her 
colonies  being  then  at  war)  was  not  such  a  concealment  of  ma- 
terial circumstances  as  vitiated  the  policy.^ °^  It  is  held  that 
where  the  insured  is  engaged  in  caiTjing  on  a  trade  in  a  bellig- 
erent country,  and  fails  to  disclose  the  belligerent  character  of 
the  risk  at  the  time  of  the  insurance,  he  cannot  recover  under  a 
policy  "for  whom  it  may  concern."  ^*^^  But  the  rule  is  now 
considered  as  settled  here  that  in  case  of  an  insurance  "for 
whom  it  may  concern,"  or  words  of  like  import,  the  fact  that 
the  owner  is  a  belligerent  need  not  be  disclosed.-^^^  At  a  time 
when  the  war  of  1812  was  imminent  and  anticipated  between 
Great  Britain  and  this  country,  the  insured,  an  American  sub- 
ject, effected  a  policy  upon  a  ship  and  goods,  which  were  his 
property,  from  London  to  ports  in  America  "against  all  risks, 
American  capture  and  seizure  included."  At  the  time  of  ef- 
fecting the  policy  hostilities  had  been  declared,  but  this  fact 
was  not  then  kno^vn  in  England.  'No  disclosure  was  made  as 
to  the  national  character  of  the  assured,  nor  did  the  under^^Titer 
know  that  the  property  was  American  property.  The  ship  was 
seized  by  the  government  here  upon  its  arrival,  and  upon  an 
action  against  the  assured  the  concealment  was  held  fatal  to  a 
recovery.  The  opinion  of  the  judges  in  declaring  the  ground 
of  this  decision  has  been  the  subject  of  much  discussion  and  ad- 
verse comment  in  this  country,  and  has  been  declared  to  have 
no  weight  as  an  authority.^''^  Where  the  insurance  covers  law- 

^°«  Union  Ins.  Co.  v.  Stoney,  4  McCord  (S.  C),  f>ll;  oveiTuling  3 
McCord  rs.  C),  3S7;  Harper  (S.  C.)  235. 

""  Bauduy  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  391,  per  Washington, 
J.;  Stocker  v.  Merrimack  Ins.  Co.,  6  Craneh  (U.  S.),  274.  See  Juhel 
V.  Rhinelander,  2  Johns.  Cas.  (N.  Y.)  120. 

"*  Hodgson  V.  Marine  Ins.  Co.,  5  Craneh  (U.  S.)  100;  Seamans  v, 
Loring,  1  Mason  (C.  C).  127;  Murray  v.  United  Ins,  Co.,  2  Johns.  Cas. 
(N.  Y.)  263;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  S.)  151;  Mary- 
land etc.  Ins.  Co.  v.  Bathurst,  5  Gill  &  J.  (Md.)  159. 

""  Campbell  v.  Innes,  4  Barn.  &  Aid.  426.  And  see,  also.  Simeon 
V.  Bazett.  2  M.  &  S.  94;  Touting  v.  Hubbard.  3  Bos.  &  P.  291;  ConM'ay 
V.  Gray,  10  East.  536.  See  adverse  criticism  in  McBrlde  v.  Marine 
Ins.  Co.,  5  Johns.  (N.  Y.)  299,  per  Kent,  C.  J.;  Francis  v.  Ocean  Ins. 
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ful  goods,  and  the  underwriter  knows  that  contraband  goods 
are  shipped  on  board  the  same  vessel,  he  assumes  the  conse- 
quent risk,  and  if  the  goods  are  seized  and  condemned,  the  un- 
derwriter is  liable.^^"  In  cases  of  warranty  exempting  the  in- 
surer from  losses  from  illicit  trade  or  trade  in  contraband  of 
war,  and  the  assm-ed  knows  that  such  goods  ai^e  intended  to  be 
laden,  he  should  disclose  the  fact  in  order  to  receive  protection 
to  his  own  goods,  provided  the  construction  of  this  clause  be 
held  to  be  limited  to  the  property  insured,  although  if  such 
warranty  be  construed  as  an  absolute  exception  of  the  risks 
specified,  without  regard  to  their  source  or  cause,  and  the  as- 
sured has  knowledge  of  the  existence  of  the  risks,  he  ought  to 
disclose  the  facts,  and  by  alteration  of  the  terms  of  the  policy 
have  the  risks  covered  which  he  wishes,  otherwise  they  will 
be  excluded.^ ^1  And  it  is  also  declared  that  circumstances 
which  are  the  grounds  of  condemnation  by  established  adjudi- 
cations of  belligerent  courts,  even  though  not  generally  known, 
and  though  in  opposition  to  the  law  of  nations,  must  be  dis- 
closed if  known  to  the  assured.^ ^^ 

§  1819.  Presumption  concerning-  Underwriter's  Knowl- 
edge of  Ports  and  Places. — The  underwriter  is  presum- 
ed to  have  a  knowledge  of  the  nature  and  situation  of  places 
with  relation  to  which  the  contract  is  made,  and  that  the  word 

Co.,  6  Cow.  (N.  Y.)  404,  per  Sutherland,  J.;  Odlin  v.  Insurance  Co.  of 
Pennsylvania,  2  Wash.  (C.  C.)  320,  per  Washington,  .T.  Mr.  Duer  has 
exhaustively  reviewed  the  cases,  and  distinctly  denies  the  authority 
of  the  English  cases,  subject  to  such  exception  as  raay  exist  in  the 
case  of  a  loss  which  may  arise  from  a  deliberate  violation  by  the 
assured  of  the  laws  of  his  own  country,  and  he  also  decides  that  if 
the  national  character  of  the  assured  named  in  the  ixlicy  would 
Increase  the  risk,  it  ought  to  be  disclosed:  2  Duer  on  Marino  Insur- 
ance, ed.  1846,  5S9-G01. 

"»  Bonne  v.  Shaw,  1  Caines  CX.  Y.)  480.  See  Cucnlla  v.  Orleans 
Ins.  Co.,  IS  Mart.  (La.)  11;  Hodgson  v.  Marine  Ins.  Co..  5  Cranrh 
(U.  S.),  100.  See  De  Peyster  v.  Gardner,  1  Caines  (X.  Y.),  492.  See 
Barlvcr  v.  Blake.  8  E:ist,  28.3. 

"^  2  Duer  on  Marine  Insurance,  ed.  1846,  631.  et  seq.  See  chapter 
herein  on  excepted  risks. 

"==  Marshall  v.  Union  Ins.  Co.,  2  Wash.  (C.  C.)  357,  per  Washing- 
ton. J. 
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"port,"  although  it  usually  means  a  harbor,  is  not  always  used 
strictly  in  that  sense,  and  where  it  is  a  matter  of  fact  and  gen- 
eral notoriety  that  certain  ports  or  places  are  merely  open  road- 
steads or  anchorage  places,  and  not  sheltered  harbors,  such  fact 
need  not  be  disclosed.  This  was  so  held  in  a  case  where  the 
insurance  was  on  "ship  to  the  port  of  Sisal."  ^^^  So  the  un- 
derwriters are  presumed  to  know  the  depth  of  water  in  certain 
harbors,^ ^^  and  that  there  are  no  pilots  on  certain  coasts.'^ ^^ 

§   1820.     Repairs  Consequent  upon  Outward  Voyagre. — 

The  need  of  repairs  consequent  upon  an  outward  voyage  is  not 
necessary  to  be  stated  under  an  insurance  homeward.^ ^®  Nor 
need  it  be  disclosed  that  the  ship  must  remain  at  a  foreign 
port  for  repairs  beyond  the  time  necessary  to  take  in  her  car- 
go."7 

§   1821.     Disclosure  of  Interest  in   Ship  or  Goods. — 

The  in  terest  of  the  assured  in  the  ship  or  goods  may  be  of  such 
a  character  that  its  concealment  would  operate  as  a  fraud  upon 
the  underwriter,  or  would  be  material  or  necessary  to  be  dis- 
closed within  the  limits  of  the  rule  that  requires  the  assured 
to  disclose  all  facts  within  his  knowledge  which  may  affect  his 
judgment  in  accepting  or  rejecting  the  risk  or  charging  the 
premium.^^^  But  it  need  not  be  disclosed  that  ono  whose  name 
is  not  upon  the  customhouse  documents  or  bill  of  sale  is  inter- 
ested in  the  ship,^^^  nor  that  the  master  sailed  the  vessel  on 

*"  De  Longuemere  v.  New  York  F.  Ins.  Co.,  10  Johns.  (N.  Y.) 
120.  326. 

"«  Patterson  v.  Dugmd,  Bell's  Sess.  Cas.  281. 

^  Neilson  v.  Louis  Ins.  Co..  5  Mart.  (La.).  N.  S..  289. 

"«  Shoolbred  v.  Nutt.  reported  in  1  Marshall  on  Insurance,  cd. 
1810.  *475.    See  sec.  1824.  herein. 

"'  BeckTvith  v.  Sydebotham,  1  Camp.  116.  See  Haywood  v.  Eod- 
gers,  4  East,  590. 

*>»  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507.  "Informa- 
tion of  the  nature  or  amount  of  the  interest  of  one  insured  need  not 
be  communicated  unless  in  answer  to  an  inquiry,"  although  the  pol- 
icy must  specify  "the  interest  of  the  insured  in  property,  if  he  is 
not  the  absolute  owner  thereof":  Deering's  Annot.  Civ.  Code  Cal., 
sees.  2568.  2587.    See  sec.  1793,  herein. 

"»  Bixby  V.  Franklin  Ins.  Co     8  Pick.  (Mass.)  86. 
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shares  and  was  the  owner  pro  hac  vice/^*^  nor  that  he  was  part 
owner.^2^  Although  where  one  of  the  company's  agents  was 
with  others  authorized  to  effect  policies  at  a  certain  place  on 
marine  risks,  on  which  if  not  rejected  by  the  company  the 
agents  were  to  receive  a  commission,  and  a  risk  was  taken  on  a 
steamship  in  which  the  agent  was  a  part  owner,  and  the  fact 
was  purposely  concealed,  it  was  held  that  even  though  imma- 
terial, it  was  a  fraudulent  concealment  vitiating  the  contract.^  ^^ 

§  1822.  Must  an  Equitable  Title  be  Disclosed. — There 
is  a  conflict  of  authority  upon  the  point  whether  it  is  neces- 
sary for  one  who  is  merely  the  equitable  owner  of  ship  or  goods 
to  disclose  the  nature  of  his  interest,  or  whether  the  same  is 
covered  by  general  words  in  the  policy.  In  Massachusetts,  it 
is  declared  that  such  an  interetit  may  be  insured  generally  as 
property,  although  the  legal  ownership  is  in  another,  upon  the 
ground  that  neither  in  England  or  in  that  state  had  such  a  repre- 
sentation been  deemed  essential  in  any  of  the  decided  cases,  and 
the  underwriter  could  not  be  injured  by  an  adherence  to  what 
appeared  to  be  the  generally  understood  construction  of  the 
law,  and  the  assnred's  remedy  would  be  confined  to  an  actual 
indemnity  where  he  cannot  by  abandoning  transfer  the  legal 
title  to  the  underwriter,  and,  in  the  absence  of  inquiry,  the 
special  nature  of  the  insured's  title  need  not  be  disclosed.^  ^^ 

*~  Russ  V.  Waldo  INInt.  Ins.  Co..  52  Me.  187. 

"'  Turner  v.  Burrows,  8  Wend.  (N.  Y.)  144;  5  Wend.  CN.  Y.)  ,541. 

^  Ritt  V.  Washington  M.  &  F.  Ins.  Co.,  41  Barb.  (N.  Y.)  353. 

*"  Locke  V.  North  America  Ins.  Co.,  13  INfass.  61.  In  this  case 
A,  who  had  borrowed  money  of  B  for  the  purchase  of  a  car^o,  as- 
signing the  same  to  B,  and  taking:  a  bill  of  ladinjr,  and  making  in- 
voice in  B's  name  under  agreement  that  B  was  first  to  receive  his 
debt  from  the  sale  of  the  cargo,  and  surplus  to  belong  to  him,  and, 
if  not  sufficient  to  discharge  his  obligation  to  B,  was  to  be  holden 
accountable  for  the  balance,  was  held  to  have  an  insurable  interest 
In  the  cargo  and  entitled  to  recover,  although  the  nature  of  his  in- 
terest was  not  made  known  to  the  underwriters  at  the  time  of  in- 
surance: Livermore  v.  Newburyport  Ins.  Co..  3  Mass.  204:  Iligs-in- 
son  V,  Dall.  13  Mass.  101:  Holbrook  v.  Brown.  2  Mass.  280;  Hill  v. 
Socretan.  3  Mass.  315;  Eixi^y  v.  Franklin  Ins.  Co..  8  Pick.  (Mass.)  SO, 
where  Parker,  C.  .7.,  said:  "The  fact  of  the  apparent  ownership  liy 
A  from  the  documents  in  the  customhouse  and  the  new  register 
uuder  the  names  X  Y,  after  the  transfer  to  the  company,   do  not 
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In  the  federal  courts,  however,  the  rule  as  stated  in  the  deci- 
sions is  that  an  equitable  interest  must,  in  order  to  be  protected, 
be  disclosed  as  such,  for  the  reason  that  an  insurance  on  the 
ship  may  be  reasonably  assumed  by  the  underwriter  to  refer  to 
the  legal  title.^^* 

§  1823.  Facts  not  witbin  Assured's  Knowledge — De- 
gree of  Diligence  Required  of  Assured. — There  is  no  conceal- 
ment if  the  information  is  not  within  the  insured's  knowledge, 
nor  a  fact  which  he  is  presumed  to  know  or  ought  to  know, 
nor  one  within  his  means  of  knowledge ;^^^  nor  is  it  obligatory 
upon  the  assured  to  use  all  accessible  means  of  information  up 
to  the  very  last  moment  of  time  where  he  acts  in  entire  good 
faith,^^®  although  he  should  exercise  all  reasonable  and  due 
diligence  in  communicating  those  facts  of  which  he  has  knowl- 
edge; as  where  he  receives  intelligence  after  the  order  is  given 
to  insurer,  and  he  might  have  communicated  the  same,  a 
failure  to  do  so  is  fatal.^^^ 

§  1824.  Need  not  Disclose  Matters  of  Express  or 
Implied  Warranty. — The  state  or  condition,  quality,  or  cir- 
cumstances of  the  ship  previously  to  effecting  the  policy,  such 
as  her  age,  repairs,  where  she  was  built,  and  other  matters  re- 
lating to  her  seaworthiness,  as  that  term  is  generally  used,  need 

affect  the  question  of  property,  unless  the  sale  should  be  contested 
by  a  creditor  of  X.  Such  a  document  as  a  bill  of  sale  or  other  in- 
strument may  be  required  in  the  admiralty  courts,  but  we  are  not 
aware  that  the  principle  has  been  introduced  into  our  common  law." 

"*  Ohle  v.  Eagle  Ins.  Co.,  4  Mason  (C.  C),  397,  172,  per  Storj',  J.; 
Russell  V.  Union  Ins.  Co.,  4  Dall.  (U.  S.)  421.  See  sees.  1716,  1859, 
herein. 

'*»  Foley  V.  Tabor,  2  Fost.  &  F.  G63;  Greenwell  v.  Nicholson,  1  Jur. 
285;  Mayne  v.  Walter,  reported  in  1  Marshall  on  Insurance,  ed.  ISIO, 
479;  Doug.  79. 

'=«  Neptune  Ins.  Co.  v.  Robinson,  11  Gill  &  J,  (Md.)  256.  But  see 
Andrews  r.  Marine  Ins.  Co.,  9  Johns.  (N.  Y.)  32. 

^  Watson  V.  Delafield,  2  Caines  (N.  Y.)  224;  1  Johns.  (N.  Y.)  152; 
2  Johns.  (N.  Y.)  526;  M'Lanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.) 
170,  per  Story,  J.  "If  there  is  no  fraud,  and  oue  of  the  parties  is 
not  better  informed  than  the  other,  the  least  uncertainty  of  the 
event,  fortunate  or  unfortunate,  suffices  to  render  the  insurance 
valid"  :  Emerigon  on  Insurance,  Meredith's  ed.  1850,  c.  xv,  sec.  3, 
p.  G35. 
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not  be  stated.  It  is  not  necessary  to  communicate  or  disclose 
matters  concerning  wliich  the  insured  undertakes  for  hj  war- 
ranty, express  or  implied,  provided,  however,  such  matters  are 
not  otherwise  material.^  ^^  Thus,  where  no  inquiry  is  made, 
the  assured  need  not  disclose  matters  affecting  the  seaworth- 
iness of  the  vessel,^ ^^  and  a  statement  upon  information  that 
the  vessel  had  carried  a  cargo  of  coal  on  a  previous  voyage 
adds  nothing  to  the  warranty  of  seaworthiness  for  the  voyage 
insured ;^^^  nor  need  assured  disclose  facts,  such  as  carelessness 
or  want  of  economy  in  the  master,  which  do  not  impeach  his 
honesty,^ ^^  nor  that  she  had  been  set  down  as  unseaworthy  in 
marine  reports  at  the  place  of  insurance.^*^  But  th«  rule 
herein  given  may  not  govern  under  a  time  policy  in  Eng- 
land,^^^  where  there  is  no  implied  warranty  of  seaworth- 
iness in  time  policies.^  ^* 

§  1825.  "Whether  Information  which  Falsifies  a  War- 
ranty Must  be  Disclosed. — Mr.  Duer  advances  the  proposition 

"*  Walden  v.  New  York  F.  Ins.  Co.,  12  Johns.  (N.  Y.)  128,  513; 
Houston  V.  New  England  Ins.  Co.,  5  Pick.  (Mass.)  89;  Silloway  v. 
Neptune  Ins.  Co.,  12  Gray  (Mass.),  73;  Shoolbred  v.  Nutt,  reported 
In  1  Marshall  on  Insurance,  ed.  1810,  *475,  per  Lord  Mansfield; 
Euggles  V.  General  Int.  Ins.  Co.,  4  Mason  (O.  C),  74;  Popleston  v. 
Ketchem,  3  Wash.  (C.  C.)  138;  Long  v.  Duff,  2  Bos.  &  P.  209;  Astor 
v.  Union  Ins.  Co.,  7  Cow.  (N.  Y.)  202;  De  Wolf  v.  New  York  F.  Ins. 
Co.,  20  Johns.  (N.  Y.)  214;  affirmed  2  Cow.  (N.  Y.)  56;  Haywood  v. 
Kodgers,  4  East,  590,  per  Lord  Ellenborough.  See  Livingston  v. 
Marine  In.s.  Co.,  6  Craneh  (U.  S.),  274;  7  Cranch  (U.  S.),  506.  Neither 
party  is  obligated  to  communicate  matters  "which  prove  or  tend 
to  prove  the  existence  of  a  rislv  excluded  by  a  warranty,  and  which 
are  not  otherwise  material"  :  Deering's  Annot.  Civ.  Code  Cal.,  sec. 
2.564.  "The  right  to  information  of  material  facts  may  be  waived 
....  by  the  terms  of  insurance":  Deering's  Annot.  Civ.  Code  Cal., 
see.  2567. 

"»  Walden  v.  New  York  Firemnn's  Ins.  Co.,  12  Johns.  (N.  Y.)  513; 
affirming  12  Johns.  (N.  Y.)  128;  Silloway  v.  Neptune  Ins.  Co.,  12 
Gray  (Mass.).  7.3;  Augusta  etc.  Ins.  Co.  v.  Abbott,  12  Md.  348. 

^^  Augusta  etc.  Ins.  Co.  v.  Abbott,  12  Md.  348. 

"*  Walden  v.  New  York  Fireman's  Ins.  Co.,  12  Johns.  (N.  Y.)  128; 
affirmed  12  Johns.  (N.  Y.)  513. 

"'  Augusta  Ins.  Co.  v.  Abbott,  12  Md.  348. 

»"  Russell  V.  Thornton,  4  Hurl.  &  N.  788;  29  L.  J.  Ex.  9;  30  L.  J. 
Ex.  69. 

"<  Dudgeon  v.  Pembroke.  L.  R.  9  Q.  B.  ^^H^^.  1  Q.  B.  D.  96:  2  Ap»). 
Cas.  284;  Thompson  v.  Hopper,  6  El.  &  B.  ISS;  25  L.  J.  Q.  B.  240; 
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that  the  insured  must  not  conceal  facts  or  information  which 
he  knows  falsifies  a  warranty.    He  exhaustively  considers  the 
point  and  concludes  that  the  assured's  "concealment  of  the 
facts  or  information  that  falsify  the  warranty  is  in  all  cases 
to  be  deemed  a  fraud  that  vitiates  the  policy.    It  is  the  fair  and 
reasonable  construction  of  every  warranty  that  it  is  an  allega- 
tion on  the  part  of  the  assured  of  the  truth  of  the  facts  that 
it  embraces,  and  such  an  allegation  he  can  never  be  justified 
in  making  when  he  knows  or  believes  it  to  be  untrue,  since  its 
necessary  tendency  in  all  cases  is  to  deceive  the  insurer  by 
leading  him  to  assume  a  risk  that  with  a  knowledge  of  the 
truth  he  would  certainly  have  declined.    It  is  on  the  truth  of 
the  warranty,  not  merely  on  the  fact  that  it  is  given,  that  the 
underwriter  relies.    Had  he  believed  it  to  be  false,  he  would 
not,  by  consenting  to  the  insurance,  have  incurred  the  hazard 
of  being  made  the  victim  of  a  fraud  that  he  would  have 
known  was  designed."  ^^*     So  much  importance  has  been  at- 
tached to  the  proposition  thus  advanced  by  Mr.  Duer  that  a 
rule  based    thereon  has  been  incorporated    into  the  code  of 
California,^ ^®  and   it    is    decided   in  New  York    in  the  mat- 
ter  of   a  representation  as   to  the  age  and  rating    of    a  ship 
that    if    the    representation  as    to    the  rating    was  material 
and  imtrue,  it  would  avoid  the  policy,^ ^^  but  this  was  a  case 
of  allegatio  falsi,  rather  than  of  suppressio  veri,  and,  while  it 
might  have  some  bearing  upon  the  matter,  could  easilly  be  de- 
cided without    reference  to  Mr.  Duer's    rule.     If,  however, 
a  case  should  arise  within  that  rule,  there  seems  no  valid  rea- 
son why  outside  of  any  code  provision  such  a  case  should  not 
l>e  governed  by  the  rule. 

West  India  Telegraph  Co.  v.  Home  etc.  Ins.  Co.,  6  Q.  B.  D.  51,  per 
the  court. 

^^  2  Duer  on  Insurance,  ed.  1846,  435  (quotation  at  p.  437),  et  seq.. 
573,  et  seq.,  considering  and  relying  upon  Woolmer  v.  Muilman,  3 
Burr.  1419;  1  Wm.  Black.  429;  1  Park  on  Insurance,  406;  Hydo  v. 
Bruce,  reported  in  1  Marshall  on  Insurance,  ed.  1810,  347  a;  and 
Stewart  v.  Morrison,  reported  in  Millar  on  Insurance.  59. 

"»  The  California  Civil  Code  reads:  "An  intentional  and  fraud- 
ulent omission  on  the  part  of  one  insured  to  communicate  the  infor- 
mation of  matters  proving  or  intending  to  prove  the  falsity  of  a 
warranty  entitles  the  insurer  to  rescind"  :    Sec.  2.560. 

^'  Bulkley  v.  Protection  Ins.  Co.,  2  Paine  (C.  C),  82. 
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§  1826.  Mode  of  Construction  of  Vessels. — That  boats 
of  a  certain  class  are  constructed  in  a  way  usual  to  that  class 
need  not  be  disclosed,  for  it  is  presumed  to  be  known  to  the 
underwriter.^  ^^ 

§  1827.     Destination    of    Vessel — Port    or   Ports. — If 

the  underwriter  insures  private  ships  of  war  from  and  to  ports 
and  places,  it  is  not  necessary  to  disclose  the  secret  enterprises 
upon  which  they  are  destined,  since  he  waives  the  information, 
knowing  the  nature  of  the  contract,  and  therefore  must  know 
some  expedition  is  intended  ;^^^  nor  need  the  particular  desti- 
nation of  a  vessel  be  disclosed  under  an  insurance  to  several 
ports  or  to  a  specified  port  and  a  market.^ ^*^  An  ulterior  desti- 
nation beyond  a  neutral  port  need  not  be  stated  where  the 
voyage  is  to  the  neutral  port  from  a  belligerent  country.'^** 

§  1828.  By-gone  Calamities — Previous  Condition  of 
Ship — JLatest  Intelligence. — By-gone  calamities  need  not  be 
disclosed.  If  the  assured  in  good  faith  truly  states  all  his  lat- 
est information  or  intelligence  concerning  the  state  or  condi- 
tion of  the  ship,  it  is  sufficient.'*^  It  would  seem,  however, 
that  if  the  character  of  such  previously  occurring  events  was 
such  that  it  miglit  be  fairly  inferred  that  the  danger  w^as  con- 
tinuing they  would  be  material  and  ought  to  be  disclosed,  and 
certainly  if  they  prove  in  fact  to  have  been  material  and  are 
not  disclosed,  the  policy  would  be  avoided.'*^ 

§   1829.     That  Goods  are  to  be  Stowed  on  Deck  Need 
not  he  Disclosed. — That  goods    are  stowed  or    intended    to 

"*  Lexington  Ins.  Co.  v.  Pauer,  1(5  Ohio,  324. 

"»  Carter  v.  Boehm,  3  Burr.  1905;  1  Wm.  Black.  593;  per  Lord  Mans- 
field. 

^*  Houston  V.  New  England  Ins.  Co.,  5  Pick.  (Mass.)  89. 

'"  Steinbach  v.  Columbian  Ins.  Co..  2  Caines  (N.  Y.),  129.  Neither 
party  need  disclose  matters  "of  which  the  other  waives  communica- 
tion" :    Deering's  Cal.  Civ.  Code,  sec.  2.564. 

i«  Freeland  v.  f41oTer,  6  Esp.  14:  7  East,  457,  per  Lord  Elleubor- 
ough;  Kemble  v.  Bonne,  1  Caines  (N.  Y.),  75. 

***  See  Ingraham  v.  South  Carolina  Ins.  Co.,  3  Brev.  (S.  C.)  .")L'2;  2 
Duer  on  Marine  Insurance,  ed.   1R45.  443,   et  seq.;     2  Par.sons  00 
Marine  Insurance,  ed.  1868.  489,  et  seq. 
Joyce,  Vol.  III.— n5 


'§§   3829-1832         CONCEALMENT — MARINE    RISKS.  1826 

be  stowed  on  deck  need  not  be  stated,  nor  that  the  ship  is  to 
and  does  carry  a  deckload.^** 

§   1830.     Particular  Language  of  Bill  of  Lading. — The 

particular  language  of  bills  of  lading  need  not  be  disclosed  to 
underwriters  on  the  cargo.  It  is  sufficient  that  they  are  so 
general  as  to  comprehend  the  part  concerning  which  the  in- 
surance is  effected.^^^ 

§   1831.     Excepted    Risks. — Facts  or  information  which 

relate  or  are  material  to  a  risk  expressly  or  impliedly  excepted 
from  the  policy  need  not  be  disclosed,  provided  the  existence 
of  such  risk  does  not  in  itself  change  or  increase,  or  tend  to 
change  or  increase,  the  risks  which  the  underwriter  actually 
undertakes.^'** 

§   1832.     Ship's  Papers — False  Clearance,   etc. — If    a 

letter  submitted  to  the  underwriters  ordering  insurance  re- 
fers to  another  letter  previously  laid  before  them,  which  letter 
contains  information  that  the  vessel  had  permission  to  trade 
to  the  Spanish  colonies,  the  underwriters  are  bound  to  notice 
that  fact,  and  to  know  that  the  vessel  would  take  all  the  pa- 
pers necessary  to  make  the  voyage  legal,^*'^  nor  need  a  false 
clearance  under  a  general  policy  on  war  risks  be  disclosed.^  ^^ 
The  use  of  false  papers,  when  rendered  necessary  by  the  na- 
ture of  the  trade  insured  and  by  its  known  course  and  usage, 

^**  Clarkson  v.  Young,  22  L.  T.,  N.  S.,  41;  De  Costa  v.  Edmonds,  4 
€amp.  142,  2  Chit.  227. 

^«  Hurlin  v.  Phoenix  Ins.  Co.,  1  Wash.  (C.  C.)  400.  It  is  held  that 
it  must  he  shown  that  the  goods  specified  in  the  bill  of  lading  were 
actually  loaded  on  board  the  vessel:  M'Andrew  v.  Bell,  1  Esp.  373. 
And  also  if  the  bill  of  lading  was  for  the  outward  cargo,  the  pro- 
ceeds must  be  shown  to  have  been  shipped  for  the  homeward  voy- 
age, for  such  outward  bill  is  not  evidence  of  an  interest  in  the  home- 
ward goods:    Beale  v.  Pettit.  1  Wash.  (C.  C.)  241. 

'*■  Neither  party  is  obligated  to  disclose  information  or  matters 
"which  relate  to  a  rlsli  excepted  from  the  policy,  and  which  are  not 
otherwise  material"  :  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2564; 
2  Duer  on  Marine  Insurance,  ed.  1840.  r)77,  et  seq. 

"'  Livingston  v.  Maryland  Ins.  Co.,  7  Cranch  (U.  S.).  50fi. 

'«  Barnewell  v.  Church.  1  Caines  (N.  Y.),  217;  Planche  v.  Fletcher. 
Doug.  283,  per  Lord  Mansfield. 
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need  not  be  disclosed.^ ^^  So  if  the  vessel  have  on  board  a  doc- 
ument usual  and  customary  in  the  course  of  the  trade  in  which 
she  is  engaged,  although  it  may  expose  her  to  capture  and 
condemnation,  it  need  not  be  disclosed.^ ^^  But  the  rule  is 
otherwise  where  their  use  is  not  so  warranted  by  necessity  or 
usage,  and  there  is  no  consent  by  the  insurer  thereto.^^^  So 
the  want  of  necessary  papers  to  show  the  ship's  national  char- 
acter should  be  disclosed  where  a  policy  is  effected  upon  the 
ship  or  freight,  or  the  owner's  or  charterer's  goods;  otherwise 
in  case  of  goods  of  one  who  has  no  interest  therein.^ °^  There 
would  exist,  however,  an  exception  where  an  arbitrary  ordi- 
nance of  a  belligerent  enjoins  the  use  of  such  a  paper,  and 
tlie  policy  is  effected  by  a  neutral.^ ^^ 

g  1833.  Whether  the  Fact  that  Letters  of  Marque 
are  on  Board  need  be  Disclosed. — It  has  been  held  tliat  the 
fact  that  letters  of  marque  are  on  board  must  be  disclosed,^^* 
but  the  better  opinion  seems  to  be  that  such  fact  alone  can 
have  no  effect  upon  the  policy,  and  need  not  be  stated.^ ^'^ 

"»  Livingston  v.  Maryland  Ins.  Co.,  7  Cranch  (U.  S.),  506,  per  Mar- 
sliall,  C.  J.;  Buck  v.  Chesapealce  Ins.  Co.,  1  Tet.  (U.  S.)  151,  per  .Tolii'.- 
son,  .7.;  Calbreath  v.  Gray.  1  Wasli.  (C.  C.)  192. 

^'^  Le  Roy  v.  United  Ins.  Co.,  7  .Tohns.  (N.  Y.)  343. 

"'  Horneyer  v.  Lushin.sjton.  15  East,  46:  Plioenix  Ins.  Co.  v.  Pratt. 
2  Burr,  308;  Bell  v.  Brownfield,  15  East.  304;  Steele  v.  Lacy.  3  Taunt. 
2S4;  Schwartz  v.  Insurance  Co.  of  North  America,  3  Wash.  (C.  C.) 
117.  If  the  neutral  has  shipped  as  his  own  goods  beloncing  to  sub- 
jects of  one  of  the  belligerents,  and  the  real  agency  has  not  been 
declared  to  the  insurers,  they  are  not  responsible  for  capture,  and 
confiscation.  They  woidd  be  responsible  if  tlie  true  agency,  con- 
cealed under  simulated  papers,  had  been  declared  to  them":  Emeri- 
gon  on  Insurance,  Meredith's  ed.  1850,  c.  viii,  sec.  5,  p.  170. 

"^  Cleveland  v.  Marine  Ins.  Co.,  8  Mass.  SOS;  Bell  v.  Carsiairs.  14 
East,  394,  per  Lord  Elleuborough;  Polleys  v.  Ocean  Ins.  Co.,  2  Shep. 
(Me.)  141,  where  it  was  decided  that  where  the  national  character 
of  a  vessel  is  not  made  a  part  of  the  contract  of  insurance,  tlie  want 
of  proper  documents  to  show  such  character  Is  not  material,  unless 
it  appear  that  loss  happened  or  risk  was  increased  in  consequence 
of  the  absence  of  such  documents. 

^^  Pollard  V.  Bell,  S  Term  Bep.  434. 

"*  Dennison  v.  Modigliani,  5  Term  Bop.  .580,  per  Lord  Kenyon. 

155  Higgiii  V.  Boardmnn.  14  IM.iss.  24,  per  Pju-kor,  C.  .!.;  .];irratt  v. 
Walker,  1  Camp.  203,  200,  per  Lord  Elleuborough;  Moss  v.  Byran,  6 
Term  Bep.  379. 
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§  1834.  Ship's  True  Port  of  Loading. — The  insured 
should  disclose  the  true  port  of  loading  to  the  underwriter 
where  such  port  is  unknown  as  a  place  of  loading,  and  not  one 
which  by  the  usages  of  trade  they  are  bound  to  know,  espec- 
ially where  the  knowledge  by  the  underwriters  would  have 
caused  them  to  charge  a  higher  premium.  Thus,  where  it  is 
uncertain  from  the  tenns  of  the  policy  or  application  whether 
the  ship  will  proceed  to  one  of  several  ports,  and  the  insured 
has  positive  information  that  the  master  will  proceed  to  a  cer- 
tain port  and  load  her  there,  a  failure  to  communicate  sucli 
fact  will  be  a  material  concealment  avoiding  the  policy.^^^ 

"•  narrower  v.  Hutoliinson,  5  L.  R.  Q.  B.  584;  22  Law  Rep.  684; 
39  L.  J.  Q.  B.  229;  reversing  4  L.  B.  Q.  B.  523  (three 
judges  dissenting).  The  facts  of  the  case  were  these:  The 
plaintiffs  effected  a  policy  on  bone  and  bone-ash  on  board  a  cer- 
tain vessel  at  and  from  Buenos  Ayres  and  port  or  ports  of  loading 
in  the  province  of  Buenos  Ayres,  to  port  or  ports  of  call  and  dis- 
charge in  the  United  Kingdom.  It  was  liuown  to  the  plaintiffs  at 
the  time  that  the  vessel  was  going  from  Buenos  Ayres  to  Laguna 
de  los  Padres,  a  port  in  the  province,  to  complete  her  cargo,  but  at 
that  time  the  defendant  did  not  linow  that  L.  was  a  port  in  the 
province.  Vessels  could  not  clear  therefrom,  but  had  to  return  to 
Buenos  Ayres  to  obtain  clearance.  There  was  no  artificial  port  at 
L.,  but  only  a  roadstead  protected  by  natural  headlands,  and  forming 
a  kind  of  bay.  The  vessel  went  to  L.,  but  was  unable  to  obtain  cargo 
there,  and  on  her  return  to  Buenos  Ayres  was  lost.  Had  the  under- 
writers known  of  said  fact,  they  would  have  charged  a  higher  pre- 
mium. The  fact  of  her  going  to  L.  was  held  a  material  one,  the 
nondisclosure  of  which  avoided  the  policy.  The  court,  per  Kelly. 
C.  B.,  says:  "Within  the  general  rule,  therefore,  laid  down  in  many 
cases,  it  was  a  fact  which  the  assured  was  bound  to  disclose,  unless 
it  can  be  correctly  affirmed  that  it  was  a  fact  which  the  assured  had 
a  right  to  assume  was  within  the  knowledge  of  the  underwriter,  or 
concerning  which  the  underwriter  had  waived  further  information, 
or  which  the  underwriter  was  bound  to  know.  The  facts  and  corres- 
pondence set  out  in  the  case  show  that  the  plaintiffs  and  their 
agents  knew  that  Laguna  de  los  Padres  was  unknown  to  under- 
writers in  general  as  a  port  of  loading,  and  even,  as  we  think,  that 
it  was  unknown  to  the  defendant.  It  is  impossible,  therefore,  as  it 
seems  to  us,  to  maintain  that  the  plaintiffs  were  authorized  to  assume 
that  the  defendant  knew  of  the  port  as  a  port  of  loading.  The  case 
in  which  an  underwriter  is  said  to  waive  being  informed  of  a  fact 
is  where  a  representation  made  to  him  should  suggest  a  doubt  or 
inquiry  to  the  mind,  and  he  omits  to  make  the  inquiiT:  Phillips  on 
Insurance,  sec.  568.  In  the  present  case  there  vras  no  such  repre- 
sentation, and  therefore  the  doctrine  cannot  apply.    It  might  have 
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§   1835.      Other  Matters  not  Necessary  to  be  Disclosed. 

The  insured  need  not  disclose  how  long  a  ship  has  been  in  port 
prior  to  the  time  of  effecting  the  insurance/ '^^  nor  what  lessens 
the  risk  agreed  to  be  run;  as  upon  a  policy  for  three  years  that 
it  will  be  over  in  two,  nor  under  a  policy  with  liberty  of  devia- 
tion, what  shows  or  tends  to  show  that  there  will  be  no  devia- 

applied  If  the  name  of  Laguna  de  los  Padres  had  been  mentioned, 
and  the  defendant  had  made  no  inquiry  about  it.  The  real  question 
in  this  case,  therefore,  is,  What  are  the  facts  which  an  underwriter 
ought  to  linow?  In  Carter  v.  Boehm,  3  Burr.  1910,  Lord  Mansfield 
thus  states  the  proposition:  'The  assured  need  not  mention  what  the 
underwriter  ought  to  know,  what  he  tal^es  upon  himself  the  knowl- 
edge of,  or  what  he  waives  being  informed  of.'  He  then  gives  sev- 
eral instances  of  facts  which  the  underwriter  ought  to  know,  and 
then  he  continues:  'The  reason  of  the  rule  which  obliges  parties  to 
disclose  is  to  prevent  fraud  and  to  encourage  good  faith.  It  is 
adapted  to  such  facts  as  vary  the  nature  of  the  contract,  which  are 
privately  known,  and  the  other  is  ignorant  of  and  has  no  reason  to 
suspect'  ....  In  Phillips  on  Insurance,  sec.  531,  the  material 
fact  which  may  not  be  concealed  is  thus  described:  'And  which  is 
known  or  presumed  to  be  so  to  the  party  not  disclosing  it,  and  is  not 
known  or  presumed  to  be  so  to  the  other.'  In  section  571,  speaking 
of  the  knowledge  of  the  trade  which  is  to  be  assumed,  he  says:  'The 
assured  is  not  required  to  communicate  to  the  underwriter  facts 
wliich  are  presumed  or  proved  to  be  known  to  those  conversant  with 
the  trade,'  etc.  In  section  593:  'The  underwriter  is  presumed  to  know 
the  usages  of  the  particular  trade  insured,  and  these,  accordingly, 
need  not  be  represented  to  the  underwriter.'  Now,  usages  of  trade 
can  only  exist  in  a  known  and  established  trade,  and  all  the  analo- 
gies seem  to  show  that  the  usages  of  trade  mentioned  in  section  ^^?, 
ai-e  confined  to  a  known  and  established  trade The  under- 
writer was  not  bound  to  know  that  which  no  other  underwriter, 
i.  e.,  no  other  person  engaged  in  the  same  trade  or  business  as  him- 
self, knew.  He  was  not  bound  to  know  that  Laguna  de  los  Padres 
was  a  loading  port  in  the  province  of  Buenos  Ayres.  or  that  it  was 

subject   to   local   dangers We   are   of   opinion,    Iherefore. 

that  the  assured  in  this  case  concealed  from  the  underwriter  a  ma- 
terial fact  which  was  known  to  the  assured  and  was  not  known  to 
the  underwriter,  and  that  the  fact  so  concealed  was  not  one  wJiich 
the  assured  was  entitled  to  presume  was  known  to  the  underwriter, 
nor  one  as  to  which  the  underwriter  had  waived  further  information, 
nor  one  which  the  underwriter  ought  to  have  known,  and  consequent- 
ly it  was  the  duty  of  the  assured  to  communicate  the  fact  to  the 
underwriter,  and  the  noncommunication  vitiated  the  policy"  :  Id. 
590-92.  This  case  Is  cited  in  Tate  v.  Hyslop.  L.  Pv.  15  Q.  B.  D.  37(3. 
See.  also.  Hodgson  v.  Richardson.  1  Wm.  Black.  463. 
"'  Kemble  v.  Bonne,  1  Calnes  (N.  Y.),  75. 
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tion  need  not  be  told.^^^  So  the  underwriter  is  presumed  to  be 
acquainted  with  the  general  course  and  incidents  of  trade,  with 
the  general  risks  affecting  commerce  with  particular  countries, 
with  the  established  import  of  terms  used  in  their  contracts, 
and  such  facts  need  not  be  disclosed.^  ^'^  That  other  insurers 
have  insured  the  risk  need  not  be  disclosed,  nor  their  conclu- 
sions, fears,  or  apprehensions  concerning  the  same;^*^°  nor  need 
it  be  disclosed  that  the  insured  is  a  subject  of  a  belligerent  state 
and  has  immigrated  to  this  country  flagrante  bello  and  become 
naturalized.^  ^^  AVhere  a  ship  has  been  chartered  for  a  lump 
sum,  and  the  charterers  have  insured  their  "profit  on  charter," 
they  are  not  bound  to  voluntarily  disclose  to  the  insurers  the 
fact  that  the  charter  freight  is  a  lump  sum  and  not  a  ton- 
nage rate,  for  where  insurers  purport  to  insure  the  profit  on 
charter,  they  are  put  upon  inquiry  to  ascertain  the  terms  of 
the  charter.* ®2 

§   1836.      Other  Matters  Necessary  to  be  Disclosed. — 

If  the  order  to  insure  states  that  upon  the  arrival  of  the  ship 
the  owner  will  send  notice  thereof  to  the  broker  by  express, 
such  fact  should  be  disclosed,  unless  circumstances  exist,  such 
as  the  high  rate  of  premium  or  relative  dates,  from  which  the 
fact  might  reasonably  be  inferred  that  the  insurer  knew  of 

>»»  Carter  v.  Boehm,  3  Burr.  1909;  1  Wm.  Black,  593,  per  LorJ 
Mansfield. 

"»  Buch  V.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  S.)  160,  per  Johnson, 
J.;  Norris  v.  Insurance  Co.  of  North  America,  8  Yeates  (Pa.),  84:  De 
Longuemere  v.  New  York  Ins.  Co.,  10  Johns.  (N.  Y.)  120;  Kohne  v. 
Insurance  Co.,  1  \\"ash.  (C.  C.)  154,  per  Washington,  J.;  Pinn  v. 
Lewis,  2  Fost.  &  F.  778;  Green  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass.)  402. 

*•*  Ruggles  V.  General  Int.  Ins.  Co.,  4  Mason  (C.  C),  74;  Clason 
V.  Smith,  3  Wash.  (C.  C.)  156.  But  see  Johnson  v.  Phoenix  lus.  Co., 
1  Wash.  (C.  C.)  378;  Hoyt  v.  Gilman,  8  Mass.  336;  Moses  v.  Delaware 
Ins.  Co.,  1  Wash.  (C.  C.)  378.  And  see  narrower  v.  Hutchinsou,  5 
L.  R.  Q.  B.  584;  39  L.  J.  Q.  B.  229.  where  the  fact  that  other  insurers 
had  refused  to  take  the  risk  at  the  premium  paid  was  considt-red, 
together  with  another  point  against  the  insured. 

^«^  Duguet  V.  Ehinelander,  2  Johns.  C.  (N.  Y.)  476;  1  Caines  Cas. 
(N.  Y.)  25. 

>«»  Asfar  V.  Bluudell  (1895),  2  L.  R.  Q,  B.  D.  196. 
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the  ship's  nonarrival.^^^  It  is  held  that  "where  a  policy  is  al- 
tered to  correct  a  mistake  so  as  to  change  the  subject  matter, 
the  insured  should  communicate  material  facts  learned  after 
the  policy  was  effected  and  known  at  the  time  the  alteration 
was  made.^°*  An  excessive  valuation,  even  though  there  be 
no  fraud,  may  be  mat-erial  and  necessary  to  be  disclosed.^  ^^ 
If  in  time  of  war  the  insured  knows  that  the  vessel  will  not 
sail  with  convoy,  and  permits  the  underwriter  to  insure  under 
the  belief  that  she  will  or  may  sail  with  convoy,  this  is  a  ma- 
terial concealment.^ *^^  If  an  order  to  insure  is  received,  direct- 
ing the  correspondent  to  wait  a  specified  time  to  give  the  ship 
time  to  arrive  before  effecting  the  insurance,  neglect  to  com- 
municate the  time  of  receiving  such  order  and  the  delay  be- 
fore insuring  is  fatal  to  a  recovery.^ ^'^  Where  a  fact  is  mate- 
rial and  ought  to  be  disclosed,  it  is  held  that  the  knowledge  of  a 
director  of  a  company  is  not  the  company's  knowledge.-^ ^^  But 
where  the  president  of  the  insuring  company  had  actual  knowl- 
edge learned  from  newspapers  at  the  office,  the  company  was 
held  to  have  knowledge.^  ®^  The  moral  character  of  the  master 
need  not  be  disclosed  according  to  Mr.  Phillips,  while  iMr. 

*"  Court  V.  Martineau,  3  Doug.  161.  The  court  found  that  under 
the  facts  of  this  case  there  was  no  concealment. 

*"  Sawtell  V.  London,  5  Taunt.  359.  See  Weir  v.  Aberdeen,  2  Barn. 
&  Aid.  320;  French  v.  Patton,  9  East,  331. 

^<*  lonides  v.  Pender,  L.  R.  9  Q,  B.  531.  In  this  case  a  paper  was 
shown  the  underwriter  containing  certain  words  in  German,  and 
which,  had  the  underwriter  understood  them,  would  have  at  least 
caused  an  inquiry.  Quaere,  ought  not  the  underwriter  to  have  been 
held  put  on  inquiiy,  and  by  neglect  to  ascertain  the  interpretation 
of  the  words,  have  been  precluded  from  alleging  a  material  conceal- 
ment? How  does  it  differ  in  principle  from  the  case  where  a  letter 
is  shown  the  insurer  wliich  refers  to  another  letter,  and  the  letter 
contains  the  facts  alleged  to  have  been  concealed,  in  which  case 
there  is  no  concealment  of  matters  contained  in  the  letter  referred 
to:  Freeland  v.  Glover,  7  East,  457:  G  Esp.  14.    See  sec.  1798,  herein. 

^°*  Reid  V.  Hawey,  4  Dow,  97.  See  Sawtelle  v.  London,  5  Taunt 
858. 

"'  Richards  v.  Murdock,  10  Barn.  &  C.  527. 

'^  Himely  v.  South  Carolina  Ins.  Co.,  3  Const.  Rep.  154;  1  Mills* 
Const.  (S.  C.)  153. 

"»  Green  v.  Merchants'  Ins.  Co.,  10  Pick  (Mass.)  402. 
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Duer  thinks  otlierwise.^^"  Instructions  violating  rules  of  ad- 
miralty courts  of  England  must  be  disclosed,  although,  such 
rules  are  opposed  to  the  law  of  nations.^ ''^^ 

§  1837.  Where  Inquiries  are  Made. — In  case  of  inquiry 
by  the  insurers,  the  failure  to  disclose  or  truly  state  the  fact 
inquired  about  will  be  fatal  to  the  contract,  even  though  not 
material;  for  by  making  the  inquiry  it  is  a  reasonable  pre- 
sumption that  the  insurer  considers  such  facts  material.^ '^^ 

"*  1  Phillips  on  Insurance,  3d  ed.,  331;  2  Duer  on  Marine  Insur- 
ance, ed.  1846,  441,  et  seq.  See  Walden  v.  Fireman's  Ins.  Co..  12 
Johns.  (N.  Y.)  128,  513,  cited  by  both. 

"^  Kohne  v.  Insurance  Co.  of  North  America,  1  Wash.  (C.  C.)  93; 
6  Binn.  (Pa.)  219. 

"*  Himely  v.  South  Carolina  Ins.  Co.,  1  Mills'  Const.  (S.  C.)  153; 
Dennison  v.  Thomaston  Mut.  F.  Ins.  Co.,  20  Me.  125.  As  to  what 
facts  are  waived  by  failure  to  inquire,  see  Deering's  Annot.  Civ.  Code 
Ca.,  sec.  2567,  sec.  1798,  herein. 


CHAPTER  XLIII. 

CONCEALMENT  IN  OTHER  THAN  MARINE  RISKS. 

§  1844.    Concealment  in  other  than  marine  risks— Generally, 

§  1845.    English  decisions. 

§  1846.    Assured's  linowledge. 

§  1847.  Assured's  knowledge:  Concealment  arising  from  negligence, 
accident,  or  mistake. 

§  1848.    Assured's  knowledge:  His  belief  as  to  materiality  of  facts. 

§  1849.    Same  subject:  Conclusion. 

§  1850.    Insurer's  knowledge. 

§  1851.  Insurer's  knowledge:  Constructive  knowledge  from  examina- 
tion by  surveyor. 

§  1852.    Insurer's  knowledge:  Use  of  insurance  maps  in  fire  risks. 

§  1853.    Insurer's  knowledge:  Public  records  of  title. 

§  1854.    Insurer's  knowledge:  Political  perils. 

§  1855.    A  specific  and  full  disclosure  is  required,  not  an  evasive  one. 

§  1856.  Concealment  must  be  referred  to  the  time  of  the  contract, 
and  not  to  subsequent  events. 

§  1857.    Disclosure  of  assured's  interest. 

§  1858.    Same  subject:  Exceptions  to  rule. 

§  1859.    Must  an  equitable  title  be  disclosed. 

§  ISGO.  Unusual  or  extraordinary  circumstances  of  peril  to  which 
property  is  exposed. 

§  1861.    Same  subject:  Distinction  to  be  observed. 

§  1862.  Apprehensions  that  property  is  exposed  to  danger:  Sus- 
pions,   rumors,   opinions,   and   speculations. 

§  1863.  Where  insured's  belief,  apprehension,  or  fear  of  danger  is 
the  moving  cause  in  effecting  insurance. 

§  1864.  Where  moral  character  of  the  assured  may  become  material: 
Reinsurance. 

§  1865.    Belief  that  property  has  been  destroyed. 

§  1866.  Facts  implied  from  or  assured  put  on  inquiry  by  information 
given. 

§  1867.  Whatever  affects  the  state  or  condition  of  the  property  at 
time:  Materiality. 

§  1868.  What  constitutes  a  material  fact:  Must  it  be  material  to  the 
risk? 

§  1869.    Inquiries. 

§  1870.  Inquiries:  Questions  in  application  unanswered  or  Incom- 
pletely answered:  Waiver. 

( 1833 ) 
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§  1871.    Same  subject,  continued. 
§  1872.    Same  subject:  Distinctions  to  be  observed. 
§  1873.    When  subsequent  reception  of  premium  no  waiver  of  con- 
cealment. 
§  1874.    Concealment  of  same  facts  from  other  insurers. 
§  1875.    Other  matters:  Code  provisions,  etc:  General  statement 

§  1844.  Concealment  in  Other  Than  Marine  Bisks— 
Generally. — As  stated  under  the  last  chapter,  the  rule  ia 
this  country  in  regard  to  concealment  is  not  so  strict  in  other 
risks  as  in  cases  of  marine  insurances,  except  possibly  to  some 
degree  in  fire  risks,  and  there  is  some  reason  for  this  relaxation 
of  the  rule  required  in  marine  risks,  since  many  cases  will  un- 
doubtedly arise,  especially  in  life  risks,  where  the  information 
cannot  be  certain  and  specific.^  In  England,  however,  the  rule 
seems  to  be  equally  strict  in  all  risks,^  except  in  cases  of  guar- 
antee insurance,  where  the  nature  of  the  insurance  warrants  a 
relaxation  of  the  rule.  Concealment  exists  where  the  assured 
has  knowledge  of  a  fact  material  to  the  risk,  and  honesty,  good 
faith,  and  fair  dealing  requires  that  he  should  communicate 
it  to  the  assured,  but  he  designedly  and  intentionally  with- 
holds the  same.^  Another  rule  is  that  if  the  assured  under- 
takes to  state  all  the  circumstances  affecting  the  risk,  a  full 
and  fair  statement  of  all  is  required.*  It  is  held  that  the  con- 
cealment must,  in  the  absence  of  inquiries,  be  not  only  mate- 
rial, but  fraudulent,  or  the  fact  must  have  been  intentionally 
withheld."^  But  it  would  seem  that  if  a  material  fact  is  actu- 
ally known  to  the  assured,  its  concealment  must  of  itself  nec- 

»  Hartford  etc  Ins.  Co.  v.  Harmer.  2  Ohio  St.  452;  59  Am.  Dec.  684; 
Horn  V.  American  Mut.  L.  Ins.  Co.,  64  Barb.  (N.  Y.)  81.  See  sec.  1249, 
herein. 

»  London  Assur.  Co.  r.  Mansel,  L.  E.  8  Ch.  D.  363;  11  Ch.  D.  363. 
See  criticism  by  Mr.  Justice  Gray  in  Phoenix  L.  Ins.  Co.  v.  Raddin, 
120  U.  S.  183,  of  the  remarlvS  of  Sir  George  Jessel.  M.  R.,  who  de- 
livered the  judjiment  in  the  above  case,  which  criticism  shows  th.it 
the  strict  rule  of  the  English  cases  does  not  obtain  here,  at  least  so 
far  as  the  rule  there  impliedly  stated  goes.    See  sec.  206.  herein. 

»  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.)  416;  59 
Am.  Dec.  192;  Clark  v.  Union  Mut.  F.  Ins.  Co.,  40  N.  H.  333;  77  Am. 
Dec.  721. 

«  Stoney  v.  Union  lus.  Co..  3  McCord  (S.  C).  3S7;  15  Am.  Dec.  634. 

•  Alkan  v.  N.  H.  Ins.  Co.,  53  Wis.  136,  and  cases  cited  in  last  two 
notes. 
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essarily  be  a  fraud,  and  if  the  fact  is  one  wliick  the  assured 
ought  to  know,  or  is  jDresumed  to  know,  the  presumption  of 
knowledge  ought  to  place  the  assured  in  the  same  position  as 
in  the  former  case  with  relation  to  material  facts;  and  if  the 
jury  in  such  cases  find  the  fact  material,  and  one  tending  to 
increase  the  risk,  it  is  difficult  to  see  how  the  inference  of  a 
fraudulent  intent  or  intentional  concealment  can  be  avoided.*^ 
This  does  not,  however,  include  those  cases  where  by  warranty 
the  question  of  materiality  is  excluded  from  the  jury,  nor 
questions  where  inquiries  are  specially  made.'^  These  rules 
must,  however,  be  qualified  by  many  exceptions,  as  in  cases 
where  the  insurer  has  actual  knowledge  of  the  facts,  or  where 
he  is  presumed  to  know  or  ought  to  know  them,  or  where  he 
waives  information  concerning  the  same  either  by  himself  or 
his  authorized  agent,  which  several  exceptions  or  qualifica- 
tions, as  well  as  others,  will  be  hereafter  specifically  noted. 
Concealment  which  is  not  fraudulent  will  avoid  a  fire  policy 
if  the  conditions  annexed  to  the  policy  and  the  form  of  appli- 
cation require  the  concealed  fact  to  be  stated,  and  if  one  of  the 
conditions  expressly  provides  that  "any  misrepresentation  or 
concealment"  will  vitiate  the  policy.^  A  concealment  or 
breach  of  warranty  which  will  avoid  a  policy  of  fire  insurance 
is  not  shown  by  proof  that  facts  material  to  the  risk,  which 
w^ere  known  to  the  insured  when  he  applied  for  the  policy, 
were  not  disclosed  by  liim.^  Another  important  factor  to  be 
considered  in  connection  with  the  question  of  concealment  is 
that  a  fact  immaterial  in  itself  may  be  made  material  by  the 

•  See  People  v.  Liverpool  etc.  Ins.  Co.,  2  N.  Y.  S.  C.  2nS:  Columbian 
Ins.  Co.  V.  Lawrence,  2  Pet.  (U.  S.)  25;  10  Pet.  (U.  S.)  507;  Hoyt  v. 
r.ilman,  8  Mass.  336;  Sussex  Co.  Ins.  Co,  v.  Woodruff,  26  N.  J.  541; 
WaUlen  v.  Louisiana  Ins.  Co..  12  La.  134;  New  York  Bowery  Ins.  Co. 
V.  New  York  F.  Ins.  Co.,  17  Wend.  (N.  Y.)  3.59.    See  sec.  1847.  herein. 

'  Campbell  v.  New  England  Mut.  L.  Ins.  Co.,  OS  Mass.  381;  Mutual 
B.  L.  Ins.  Co.  V.  Cannon,  48  Ind.  264;  Voso  v.  Easile  L.  &  H-  Ins.  Co., 
6  Cusli.  (Mass.)  42;  Bube  v.  Hartford  Mut.  Ins.  Co..  25  Conn.  51; 
Mutual  B.  L.  Ins.  Co.  v.  INIillor,  39  Ind.  475;  Mutual  B,  L.  Ins.  Co. 
V.  Robertson,  59  111.  123;  Fame  Ins.  Co.  v.  Tliomas,  10  111.  App.  545. 

'  Burritt  v.  Saratoga  Co.  etc.  Ins.  Co..  5  Hill  (N.  Y.)  188;  40  Am. 
Dec.  345. 

0  Gates  V.  Madison  Co.  etc.  lus.  Co.,  5  N.  Y.  (1  Seld.)  469;  55  Am. 
Dec.  360. 
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requirement  of  the  policy,  and  a  material  fact  may  become 
immaterial  by  the  terms  of  the  contract.  The  contract,  there- 
fore, is  matter  of  consideration,  especially  when  inquiries  are 
made  concerning  such  matters.  This  is  illustrated  in  part  by 
the  case  where  the  question  of  other  insurance  and  whether 
the  same  has  been  applied  for  and  refused  are  made  material, 
and  a  basis  of  the  contract  and  inquiries  are  made  concern- 
ing the  same.^*^  Again,  the  insurer  may  limit  his  right  to 
information  to  special  facts,  or  the  limitation  may  extend  to 
the  materiality  of  facts."  In  determining  what  constitutes 
a  concealment,  considered  separately  and  strictly  as  such,  the 
question  is  far  from  being  free  of  difficulties.  The  matter  is  so 
closely  interwoven  with  that  of  warranties  and  representations 
dependent  upon  the  temis  of  the  policy,  and  it  is  to  those  cases 
that  we  must  look  almost  exclusively  for  decisions  involving 
the  point.  Necessarily,  if  specific  inquiries  are  made,  the  mat- 
ter is  greatly  simplified,  but  even  then  assume  the  case  of  a 
life  risk  wherein  the  assured,  without  actual  knowledge  of  a 
fact,  answers  a  question  in  accordance  with  his  honest  belief, 
without  any  design  or  fraudulent  intent  to  withhold  a  ma- 
terial fact,  then  the  question  has  not  unfrequently  arisen 
whether  the  fact  is  not  one  which  he  ought  to  have  known  and 
is  presumed  to  know,  and  consequently  has  concealed.^  ^ 

"  Phoenix  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  183,  per  Gray,  J.;  citing 
Shawmnt  Mut.  F.  Ins.  Co.  v.  Stevens,  9  Allen  (Mass.),  332;  Carpenter 
V.  Providence-Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495;  .Jeffries  v. 
Life  Ins.  Co.,  22  Wall.  (U.  S.)  47;  Columbia  Ins.  Co.  v.  Cooper,  50 
Pa.  St.  331;  Anderson  v.  Fitzgerald.  4  H.  L.  Cas.  484;  Macdonald  v. 
Law  Union  Ins.  Co.,  L.  R.  9  Q.  B.  328;  Hardy  v.  Union  Mut.  F.  Ins. 
Co.,  4  Allen  (Mass.),  417;  Ediugtoii  v.  Aetna  L.  Ins.  Co.,  77  N.  Y. 
564;  100  N.  Y.  536. 

"  .Tones  v.  Provincial  Ins.  Co.,  3  Com.  B.  N.  S..  65;  25  L.  J.  Com. 
P.  272. 

"  See  notes  under  last  chapter  giving  code  provision  in  California 
relating  to  concealment.  For  statutes  as  to  concealment  and  mis- 
representation, see  Cal.,  Deering's  Annot.  Civ.  Code,  sees.  2561-82; 
Can.,  Sharp's  Civ.  Code,  1888.  sec.  2570;  Dak.,  Comp.  L..  sees.  4119- 
40;  Ga.,  Code  1882,  sees.  2S03.  2804,  2806;  Ky.,  Gen.  Stats.  1888,  p. 
303.  see.  22;  Me.,  Rev.  Stats.  1883,  446,  459,  c.  49.  sees.  20.  85;  Mass., 
Pub.  Stats.  1882,  c.  119.  sec.  181;  Acts  1887.  c.  214;  Acts  ISOfi.  c.  284; 
N.  H..  Pub.  Stats.  1891.  P.  485,  c.  170.  sec.  2:  Okla,  Stats.  1890,  sees. 
3066-74;  3076-86. 
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§  1845.  Euglish  Decisions. — Some  of  the  English  cases 
are  important,  in  so  far  as  tliey  establish  general  principles, 
although  as  above  stated  the  rule  as  to  concealment  in  fire  and 
life  risks  is  more  strictly  enforced  than  in  this  country,  and 
this  fact  should  not  be  lost  sight  of  in  the  considerations  of 
these  decisions.  The  leading  case  is  that  of  Carter  v.  Boehm,^^ 
in  which  the  celebrated  judgment  of  Lord  Mansfield  was  given. 
That  opinion  has  been  frequently  quoted  and  relied  on  botli 
in  England  and  this  country.  The  opinion  of  Lord  Mansfield 
cannot  well  be  abridged,  and  as  the  lack  of  space  prevents  its 
being  given  in  the  text,  the  principal  points  in  the  case  and  the 
opinion  are  given  below.**     Liformation  or  facts  which,  are 

»  3  Burr.  1905;  1  Wm.  Black.  593. 

"  The  case  was  this:  An  insurance  was  effected  for  the  term  of 
one  year  in  the  amount  of  £10,000  by  an  underwriter  in  London, 
against  the  capture  of  a  fort  in  the  island  of  Sumatra,  for  the  bene- 
fit of  the  governor,  who  had  £20,000  effects  in  the  fort.  The  fort  was 
captured  within  the  term  of  insurance.  The  questions  involved  in 
the  case  were:  1.  That  the  governor  did  not  state  the  condition  of 
the  place.  It  was  declared  that  no  obligation  rested  upon  him  to  do 
this,  so  far  as  it  might  be  inconsistent  with  his  duty  to  the  state. 
As  a  matter  of  fact,  however,  he  wrote  the  company  everything 
which  he  knew  or  suspected,  and  no  questions  were  asked  by  the 
underwriters,  by  which  they  were  held  to  have  taken  upon  them- 
selves a  full  knowledge  of  its  state  and  condition,  and  the  court  also 
said  it  was  sufficient  that  the  fort  was  in  the  condition  which  it 
ought  to  be  for  the  purposes  intended,  and  that  it  was  insured  against 
a  contingency  in  the  contemplation  of  the  parties.  2.  That  there  was 
no  disclosure  that  the  French  might  attack  the  fort.  This  was  de- 
clared to  be  a  "mere  speculation,  dictated  by  fear,  and  not  a  fact  in 

the  case The  practicability  of  it  depended  upon  the  EnglisI) 

naval  force  in  those  seas,  of  which  the  underwriter  could  better 
judge  at  London  ....  than  the  governor"  at  the  fort.  3.  That 
the  governor  concealed  the  design  of  the  French  to  attack  the  fort 
the  year  before.  "That  design  rested  merely  on  report  ....  the 
report  of  a  design  of  the  year  before,  but  then  dropped."  and  hence 
immaterial.  4.  That  there  was  no  disclosure  that  the  governor  was 
apprehensive  of  a  Dutch  war.  This  "must  have  arisen  from  a  pol- 
itical speculation  and  general  intelligence,"  and  need  not.  tlierefore, 
have  been  disclosed.  And  the  conclusion  is.  that  as  to  those  matters 
it  was  the  duty  of  the  underwriter  to  inquire  at  the  time,  and  that 
"if  he  dispensed  with  the  information,  and  did  not  tliink  this  silence 
an  objection  then,  he  cannot  take  it  up  now  after  the  event."  Mr. 
Marshall  criticises  this  case  as  that  of  an  insurance  against  the  policy 
of  the  law.  and  that  it  is  without  an  example:  1  Marshall  on  In- 
surance, ed.  1810,  *479-84  a.   But  although  he  criticises  the  case  be- 
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of  public  knowledge,  or  so  notorious  that  the  presumption  may 
reasonably  exist  that  the  insurer  has  knowledge  thereof,  need 

cause  of  the  particular  facts  involved,  he  does  not  criticise  the  opinion 
and  the  general  principles  stated,  and  in  fact  such  a  criticism  would 
be  neither  warranted  nor  sustained.  Although  we  have  generally  re- 
ferred in  the  last  chapter  to  this  celebrated  opinion,  we  give  it  here. 
Lord  Mansfield  says:  "It  may  be  proper  to  say  something  in  general 
of  concealments  which  avoid  a  policy.  Insurance  is  a  contract  upon 
speculation.  The  special  facts  upon  which  the  contingent  chance 
is  to  be  computed  lie  most  commonly  in  the  liuowledge  of  the  insured 
only.  The  underwriter  trusts  to  his  representation,  and  proceeds 
upon  confidence  that  he  does  not  keep  back  any  circumstance  in  his 
knowledge  to  mislead  the  underwriter  into  a  belief  that  the  circum- 
stance does  not  exist,  and  to  induce  him  to  estimate  the  risk  as  if 
it  did  not  exist.  The  keeping  back  such  a  circumstance  is  a  fraud, 
and  therefore  the  policy  is  void,  because  the  risk  run  is  really  differ- 
ent from  the  risk  understood  and  agreed  to  be  run  at  the  time  of 
agreement.  The  policy  would  be  equally  void  against  the  under- 
writer if  he  concealed  anything,  as  if  he  insured  the  ship  on  the 
voyage  which  he  privately  knew  to  be  arrived,  and  an  action  would 
lie  to  recover  the  premium.  The  governing  principle  is  applicable 
to  all  contracts  and  fair  dealings.  Good  faith  forbids  either  party, 
by  concealing  what  he  privately  knows,  to  draw  the  other  into  a 
bargain  from  his  ignorance  of  that  fact  and  his  believing  the  con- 
trary. But  either  party  may  be  innocently  silent  as  to  grounds  open 
to  both  to  exercise  their  judgment  upon.  Aliud  est  cilare  aliud 
tacere;  neque  enim  id  est  cilare  quicquid  reticeas;  sed  cum  quod 
tu  scias,  id  ignorare,  eraolumenti  tui  causa,  velis  eos,  quorum  intersit 
id  scire.  This  definition  of  concealment,  restrained  to  the  efficient 
motives  and  precise  subject  of  any  contract,  will  generally  hold  to 
make  it  void  in  favor  of  the  party  misled  by  his  ignorance  of  the 
thing  concealed.  There  are  many  matters  as  to  which  the  insured 
may  be  Innocently  silent.  He  need  not  mention  what  the  under- 
writer knows,  scientia  utrinque  par,  pares  contrabentes  facit.  An 
underwriter  cannot  insist  that  the  policy  is  void  because  the  insured 
did  not  tell  him  what  he  actually  knew,  what  way  soever  he  came 
to  the  knowledge.  The  insured  need  not  mention  what  the  under- 
writer ought  to  know,  what  he  takes  upon  himself  the  knowledge 
of,  what  he  waives  being  informed  of.  The  underwriter  needs  not 
to  be  told  what  lessens  the  risk  agreed  and  understood  to  be  run 
by  the  express  terms  of  the  policy.  He  needs  not  be  told  general 
topics  of  speculation,  as,  for  instance,  the  underwriter  is  bound 
to  know  every  cause  which  may  occasion  natural  perils;  as  the 
difficulty  of  the  voyage,  the  kind  of  seasons,  the  probability  of  light- 
ning, hurricanes,  earthquakes,  etc.  He  is  bound  to  know  every 
cause  which  may  occasion  political  perils,  from  the  ruptures  of 
states,  from  war,  and  the  various  operations  of  it.  He  is  bound  to 
know  the  prob.ability  of  safety  from  the  continuance  or  return  of 
peace,  from  the  imbecility  of  the  enemy,  through  the  weakness  of 
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not  be  disclosed  in  the  absence  of  specific  inquiry.^  ^  If  the 
assured  refers  to  a  medical  attendant  or  one  who  has  attended 
him  professionally,  he  is  none  the  less  obligated  to  make  a  full 
disclosure  of  all  the  material  facts  necessary  to  be  made  known 
to  the  insurer.^®  Again,  it  is  held  that  if  no  inquiries  are  made 
and  no  fraud  or  design  to  conceal  enters  into  the  concealment, 
it  will  not  avoid  the  insurance.^ ^  It  has  also  been  declared 
that  it  is  immaterial  whether  the  death  was  caused  by  the  fact 
withheld  or  concealed  or  not;  the  sole  test  being  its  materiality 
at  the  time.^®  Although  it  is  also  declared  that  the  insured  is 
not  obligated  to  volunteer  statements  of  every  circumstance 

their  councils  or  their  want  of  strength,  etc.  If  an  underwriter  in- 
sures private  ships  of  war  by  sea  and  on  shore,  from  port  to  ports 
and  place  to  places  anywhere,  he  needs  not  be  told  the  secret  enter- 
prises they  are  destined  upon,  because  he  knows  some  expedition 
must  be  in  view,  and  from  the  nature  of  his  contract,  without  bein? 
told,  he  waives  the  information.  If  he  insures  for  three  years,  he 
needs  not  be  told  any  circumstance  to  show  it  to  be  over  In  two;  or 
if  he  insures  a  voyage,  with  liberty  of  deviation,  he  needs  not  be 
told  what  tends  to  show  there  will  be  no  deviation.  Men  argue  dif- 
ferently from  natural  phenomena  and  political  appearances;  they 
have  different  capacities,  different  degrees  of  Ijnowledge.  and  dif- 
ferent intelligence.  But  the  means  of  information  and  judging  are 
open  to  both;  each  professes  to  act  from  his  own  skill  and  sagacity, 
and  therefore  neither  needs  to  communicate  to  the  other.  The  rea- 
son of  the  rule  which  obliges  parties  to  disclose  is  to  prevent  fraud, 
and  to  encourage  good  faith.  It  is  adapted  to  such  facts  as  vary  the 
nature  of  the  contract,  which  one  privately  knows  and  the  other 
is  ignorant  of  and  has  no  reason  to  suspect.  Tlio  question,  therefore, 
must  always  be,  'whether  there  was,  under  all  the  circumstances  at 
the  time  the  policy  was  underwritten,  a  fair  representation  or  a 
concealment,  fraudulent  if  designed,  or,  tliough  not  designed,  varying 
materially  the  object  of  the  policy,  and  changing  the  risk  under- 
stood to  be  run'." 

"  Bronson  v.  Ottawa  Agr.  Ins.  Co.,  42  U.  C.  Q.  B.  282,  and  see  last 
chapter. 

"  Forbes  v.  Edinburg  L.  Assur.  Co.,  10  S.  &  D.  4."t:  4  Scot.  .Tur. 
385;  Abbott  v.  Howard,  Hayes,  381.  To  what  extent  the  insured  is 
bound  by  the  representations  or  concealment  of  the  party  referred 
to,  see,  also,  Maynard  v.  Rhodes,  1  Car  «S:  P.  .'?fiO;  .5  Dowl.  &  Tl.  2(1(1; 
Rawlins  v.  Desbrough.  2  Moody  &  R.  328;  Wheelton  v.  Hardesty, 
B  Jur..  N.  S.,  1109,  8  El.  &  B.  232;  Henckman  v.  Ferrie,  3  Mees.  & 
W.  50.5;  7  L.  J.  Ex.,  163. 
."  Laidlaw  v.  Liverpool  etc.  Ins.  Co.,  13  Crant  Ch.  (IT.  C.)  377. 

"  Maynard  v.   Rhodes.    1  Cor.   &-  V.   300;  5  Dowl.   i^   R.  266,  per 
-Abbott,  C.  J.    See  Ross  v.  Bradshaw,  1  W.  Black.  312. 
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which  anybody  may  subsequently  deem  important  as  affecting 
the  risk  ujjon  liis  life,  but  that  it  is  requisite  only  that  he  an- 
swer all  questions  truly,  make  no  untrue  statements,  and  sub- 
mit himself  to  a  full  examination.^'*  If  a  fact  produces  a  fear 
in  the  mind  of  the  assured  which  operates  as  the  moving  cause 
for  effecting  a  policy,  the  fact  which  occasioned  the  fear  there- 
by becomes  material,  and  should  be  disclosed.  ^^  So  the  infor- 
mation may  be  sufficient  although  it  does  not  disclose  minutely 
every  specific  detail  with  relation  to  the  assured's  health.^^ 
Contracts  of  insurance  require  on  both  sides  uberrima  fides,  and 
the  insured  may  fail  in  the  duty  of  disclosure  even  though  he 
acts  in  good  faith.  He  must  diligently  and  carefully  review 
all  facts  of  which  he  has  knowledge  which  bear  upon  the  risks 
asked  of  the  insured  to  be  assumed,  and  state  every  fact  and 
circumstance  and  all  information  which  any  reasonable  man 
would  suppose  might  in  any  way  infiuence  the  insurer  in  de- 
termining whether  he  will  undertake  the  risk.  The  insured 
is  not  excused  by  any  negligence  or  want  of  fair  consideration 
of  the  insurer's  interest  with  reference  to  material  facts,  even 
though  there  be  no  dishonesty,  and  although  the  assured  may 
not  have  believed  at  the  time  that  the  fact  known  by  him  to 
exist  was  material,  provided  it  subsequently  transpires  to  be 
material. ^^  The  rule,  however,  as  to  disclosure  must  be  one 
which  is  not  unreasonable  in  its  requirements,  for  there  must 
be  some  limitation,  especially  in  cases  of  disorders  which  may 
tend  to  shorten  life.  If  all  disorders  which  may  have  such  a 
tendency  were  required  to  be  disclosed,  whether  organic  or 
not,  it  would  be  difficult  to  conceive  many  cases  wherein  the 
life  would  be  insurable.^^  It  is  held  that  although  the  insured 
knows  of  a  material  fact  and  conceals  the  same  at  the  time  of 

"  Rawllngs  v.  Desbrouph.  2  Moody  &  R.  230. 

»»  Campbell  v.  Victoria  Mut.  F.  Ins.  Co..  45  U.  C.  Q.  B.  412  (one 
judge  dissenting):  17  Can.  L.  J.  4S. 

"  Chattock  v.  Shawe,  1  Moody  &  R,  498;  Watson  v.  Mainwaring, 
4  Tannt.  763. 

'^  Life  Assn.  of  Scotland  v.  Foster.  11  Ct.  of  Soss.  Cas.,  3d  ser. 
Sol;  4  Big.  U  &  A.  Ins.  Cas.  520;  Dalgleish  v.  Jarvie,  2  Macn.  &  G. 
243.  per  Rolfe,  B. 

"  Watson  V,  Mainwaring,  4  Taunt.  7fi3.  per  the  court;  .Tones  v.  Pro- 
vincial Ins.  Co.,  3  Com.  B.,  N.  S.,  65;  26  L.  J.  Com.  P.  272. 
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the  proposal,  yet  if  before  issuing  tlie  policy  the  insurer  learns 
of  the  fact,  the  issuance  of  the  policy  waives  the  conceal- 
ment.^* It  is  said  that  the  mere  noncommunication  of  the  in- 
sured's habits  of  life  is  not  fatal  when  not  inquired  about,-^ 
but  it  is  decided  that  if  the  insured,  without  being  interrogated 
particularly  about  his  habits,  studiously  conceals  the  same,  it 
vitiates  the  insurance.^^  In  cases  of  guarantee  insurance  the 
question  of  fraud  is  of  the  utmost  importance,  since  if  it  en- 
ter as  a  factor  into  the  concealment  the  contract  will  be  vi- 
tiated." 

§  1S46.  Assured's  Knowledge. — There  are  two  import- 
ant factors  involved  in  cases  of  concealment;  one  is  the  as- 
sured's knowledge  and  the  other  the  insurer's  knowledge.  In 
both  cases  the  knowledge  may  be  actual  or  rest  upon  a  pre- 
sumj)tion  based  upon  the  fact  that  the  circumstances  are  of 
such  a  character  that  they  ought  to  be  known  and  may  reason- 
ably be  presumed  to  be  known.-^  The  assured  could  not  rea- 
sonably be  held  to  have  concealed  a  fact  of  which  he  had  no 
knowledge  or  one  of  which  he  has  no  knowledge  actual  or  pre- 
sumed, or  one  concerning  which  it  cannot  be  said  that  he 
ought  to  have  known  it.  Even  the  strict  rule  in  marine  in- 
surance does  not  require  this.^**  The  basis  of  the  rule  vitiat- 
ing the  contract  in  cases  of  concealment  is  that  it  misleads  or 
deceives  the  insurer  into  accepting  the  risk,  or  accepting  it  at 
the  rate  of  premium  agreed  upon.     The  insurer,  relying  upon 

"  Royal  Canadian  Ins.  Co.  v.  Smith,  5  Russ.  &  Geld.  (N.  Scot.)  322 
(one  judfre  dissenting). 

="  Von  Lindineau  v.  Desbrough,  3  Car.  &  P.  353;  8  Barn.  &  C.  586, 
per  Lord  Denman. 

=«  Rawlins  v.  Desbrough,  2  Moody  &  R.  328;  8  Car.  &  P.  321. 

"  Watson  V.  Allcock,  4  De  Gex  &  J.  242. 

='  See  sec.  1850,  herein,  as  to  assurer's  knowledge. 

^  Dennison  v.  Thomaston  Mnt.  Ins.  Co..  20  ]\Ie.  125.  per  Wash- 
ington. J.;  Terwilliger  v.  Supreme  Council  Royal  Aronnum.  2  N.  Y. 
St.  Rep.  144;  Carter  v.  Boelim,  3  Burr.  1905:  1  Wm.  Black,  59.^.  per 
Lord  Mansfield,  noted  under  see.  1845.  herein,  note.  See.  also.  Sprott 
V.  Ross,  16  Ct.  Sess.  Cas.  1145;  3  Big.  L.  &  A.  Ins.  Cas.  421:  Boggs  v. 
American  Ins.  Co.,  30  Mo.  63;  Mutual  B.  L,  Ins.  Co.  v.  Robertson,  59 
111.  123;  Gates  v.  Madison  Co.  etc.  Ins.  Co..  63  N.  Y.  186;  Mallory  v. 
Travelers'  Ins.  Co.,  47  N.  Y.  52.  Section  1823,  herein. 
Joyce,  Vol.  III.— 116 
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the  belief  that  the  assured  will  disclose  every  material  fact 
within  his  actual  or  presumed  knowledge,  is  misled  into  a 
belief  that  the  circumstance  withheld  does  not  exist,  and  he  is 
thereby  induced  to  estimate  the  risk  upon  a  false  basis  that  it 
does  not  exist.  The  principal  question,  therefore,  must  be, 
Was  the  assurer  misled  or  deceived  into  entering  into  a  con- 
tract obligation  or  in  fixing  the  premium  of  insurance  by  a 
withholding  of  material  information  or  facts  within  the  assur- 
ed's  knowledge  or  presumed  knowledge  ?^°  It  therefore  fol- 
lows that  the  assurer  in  assuming  a  risk  is  entitled  to  know 
every  material  fact  of  which  the  assured  has  exclusive  or  pe- 
culiar knowledge,^^  as  well  as  all  material  facts  which  directly 
tend  to  increase  the  hazard  or  risk  which  are  known  by  the 
assured,  or  which  ought  to  be  or  are  presumed  to  be  known 
by  him.^^  And  a  concealment  of  such  facts  vitiates  the  pol- 
icy.^^  "It  does  not  seem  to  be  necessary  ....  that  the 
....  suppression  of  the  truth  should  have  been  willful.  If 
it  were  but  an  inadvertent  omission,  yet  if  it  were  material  to 
the  risk  and  such  as  the  plaintiff  should  have  known  to  be  so, 
it  would  render  the  policy  void.^* 

§   1847.      Assured's  Knowledg-e — Concealment  Arising' 
from   Xegrligence,  Accident,  or  Mistake,  etc. — Keeping  in 

^o  See  Carter  v.  Boehm.  3  Burn.  1903;  1  Wm.  Black.  593,  per  Lord 
Mansfield,  noted  at  length  under  sec.  1845,  herein,  note;  American 
Ins.  Co.  V.  Mahone,  56  Miss.  192;  Hartford  etc.  Ins.  Co.  v.  Harmer.  2 
Ohio  St.  452;  Keith  v.  Globe  Ins.  Co..  52  111.  518;  Clark  v.  Union  M.  F. 
Ins.  Co.,  40  N.  11.  333;  77  Am.  Dec.  721;  Daniels  v.  Hudson  River  F. 
Ins.  Co.,  12  Cush.  (Mass.)  416;  59  Am.  Dec,  192;  Smith  v.  Columbia 
Ins.  Co.,  17  Pa.  St.  253;  55  Am.  Dec.  546. 

»'  Smith  V.  Columbia  Ins.  Co.,  17  Pa.  St.  253;  55  Am.  Dec.  546. 

"  Keith  V.  Globe  Ins.  Co.,  52  111.  518;  Rosenheim  v.  American  Ins. 
Co.,  33  Mo.  230. 

"  Vose  V.  Eagle  L.  &  H.  Ins.  Co.,  6  Cush.  (Mass.)  42;  Vale  v.  Phce- 
mx  Ins.  Co.,  1  Wash.  (C.  C.)  283;  Hovrell  v.  Cincinnati  Ins.  Co.,  7 
Ohio.  277;  Mutual  B.  L.  Ins.  Co.  v.  Miller.  39  Ind.  475;  Haley  v.  Dor- 
chester etc.  Ins.  Co..  12  Gray  (Mass.),  545;  Mutual  B.  L.  Ins.  Co.  v. 
Robertson,  59  111.  123;  Swift  v.  Massachusetts  Mut,  L.  Ins.  Co.,  63 
N.  Y.  186;  Kernochan  v.  New  York  Bowery  Ins.  Co.,  5  Duer  (N.  Y.), 
1;  affirmed,  17  N.  Y.  428;  Phoenix  L.  Ins.  Co.  v.  Raddin.  120  F.  S.  183. 
per  Gray,  J.;  Ingraliam  v.  South  Carolina  Ins.  Co..  2  Tread.  Const. 
<S.  C.)  707;  Gerhauser  r.  North  B.  &  M.  Ins.  Co..  7  Nev.  174. 

'*  Dennison  v.  Thomaston  Mut.  Ins.  Co.,  20  Me.  125,  per  Whit- 
man, J. 


1843  CONCEALMENT  IN  OTHER  THAN  MARINE  RISKS.  §   1847 

view  what  is  said  under  the  preceding  section,  if  the  act  of  the 
assui'ed  in  withholding  material  information  or  a  material  fact 
or  cii'cumstance  is  intentional  or  designed,  then  it  will  be  an 
actual  fraud  necessaiilj  avoiding  the  contract.^^  But  the  rule 
in  the  last  section  must  be  understood  with  the  qualification 
that  if  the  information  is  not  fraudulently  suppressed  or  in- 
quired about,  a  lire  policy  is  not  necessarily  avoided  by  a  fail- 
ure to  disclose  every  material  fact;  differing  herein,  as  already 
noted,  from  marine  risks.  Good  faith  and  fair  dealing  re- 
quires that  the  assured  shall  not  misrepresent  or  designedly 
conceal  material  facts,  and  that  if  inquiries  are  made,  that  he 
will  fully  and  truthfully  answer  the  same,  and  also  that  he 
will  not  conceal  or  withhold  such  information  concerning  un- 
usual and  extraordinary  circumstances  of  peril  affecting  the 
property  as  the  insurer  could  not  with  reasonable  diligence  dis- 
cover or  reasonably  anticipate  as  the  foundation  of  specific  in- 
quiries.^^ In  stating  this  qualification  we  have  not  intended 
to  ignore  the  question  whether  concealment  can  be  held  to  ex- 
tend beyond  an  intentional  or  designed  withholding  of  a  ma- 
terial fact,  and  cover  facts  which  are  undisclosed  by  mistake, 
negligence,  or  accident,  or  those  which  the  assured  has  the 
present  means  of  knowing.  In  such  cases  the  question  would 
reasonably  seem  to  be  limited  by  the  rule  concerning  facts 
which  the  assured  ought  to  or  is  presumed  to  know,  and  the 
point  whether  there  is  a  fraud  or  a  designed,  intentional  with- 
holding may  or  may  not  exist.  Thus  the  assured  may  have  no 
actual  knowledge  that  a  material  fact  exists,  and  yet  by  his 
voluntary  act  fail  to  make  presumed  knowledge  actual  knowl- 
edge. He  may  intentionally  fail  to  convert  what  he  ought  to 
know  into  actual  knowledge,  preferring  to  remain  in  ignorance 
of  certain  facts,  which  if  known  to  him  would  necessarily  have 

"  See  Daniels  v.  Hndson  River  F.  Ins.  Co.,  12  Cusb.  (Mass.)  410;  59 
Am.  Dec.  192;  Clark  v.  Union  Mut.  F.  Ins.  Co.,  4  N.  H.  333;  33  Am. 
Dec.  721;  Hewell  v.  Cincinnati  Ins.  Co..  1  Wash.  (C.  C.)  283. 

'»  Hartford  etc.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  4.'>2;  59  Am.  Dec. 
684;  Leach  v.  Republic  F.  Ins.  Co.,  58  N.  H.  245.  "The  omission  of 
the  plaintiff  to  state  truly  his  title  to  the  property  insured  -n-as  not 
willful  and  fraudulent,  and  did  not  avoid  the  policy,"  per  Allen,  J.; 
Alkan  v.  N.  H.  lus.  Co..  53  Wis.  136. 
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to  be  disclosed.  In  such  case  lie  ought  not  to  be  permitted  to 
shelter  himself  behind  the  plea  that  he  had  no  knowledge. 
The  intentional  or  designed  failure  to  learn  what  he  ought  to 
know  would  seem  to  be  as  much  tainted  with  fraud  as  if  he  had 
actually  known  the  fact  and  designedly  concealed  it.  In  cases 
of  pure  accident  and  mistake,  how^ever,  the  party  may  abso- 
lutely have  no  intent  or  design  to  withhold  material  facts,  and 
actual  fraud  may  not  exist  on  his  part ;  yet  if  the  fact  so  with- 
held is  material,  and  one  which  the  assured  is  presumed  to  or 
ought  to  know,  the  insurer  ought  not  to  be  bound  by  a  con- 
tract which  had  he  known  of  the  existence  of  the  fact  con- 
cealed would  have  never  been  made,  except  perhaps  at  a  high- 
er premium.^'^  Thus,  it  will  be  held  that  a  policy  will  be  xi- 
tiated  by  the  suppression  of  material  facts  by  the  insured, 
though  withheld  unintentionally  or  by  mistake  or  inadvert- 
ence, without  actual  fraud.^^  And  it  may  be  stated  generally 
that  if  a  material  fact  is  concealed  by  the  assured,  whether 
willfully,  intentionally,  or  through  mistake,  the  policy  is  there- 
by avoided,  except  in  those  cases  where  the  assured  does  not 
undertake  to  state  the  matter  charged  to  be  false  as  a  matter 
of  positive  knowledge  on  his  part;  as  where  he  states  it  as  a 

"  See  Life  Assn.  of  Scotland  v.  Foster,  11  Ct.  Sess.  Cas.,  3d  sei-., 
351;  4  Big.  L.  &  A.  Ins.  Cas.  520;  Continental  Ins.  Co.  v.  Kasey,  25 
Gratt.  (Ya.)  268;  Lewis  v.  Pha?nix  Ins.  Co.,  39  Conn.  100.  There  the 
court  said:  "The  law  not  only  refuses  to  enforce  such  a  contract, 
but  will  decline  to  aid  a  party  in  recovering  money  paid  in  pursuance 
of  it  from  the  party  upon  whom  the  fraud  was  attempted  to  be  prac- 
ticed": Beebe  v.  Fire  Ins.  Co.,  25  Conn.  51;  65  Am.  Dec.  553;  Miles  v. 
Connecticut  Mut.  L.  Ins.  Co.,  3  Gray  (Mass.),  580;  Deniiison  v. 
Thomaston  Mut.  Ins.  Co.,  20  Me.  125.  It  is  not  necessary,  to  render 
a  policy  void,  that  there  should  be  a  willful  misrepresentation  of  the 
truth.  A  mere  inadvertent  omission  of  facts  material  to  the  risk, 
and  such  as  the  party  insured  should  have  Iinown  to  be  so,  will  avoid 
it:  Price  v.  Phoeuis  L.  Ins.  Co.,  17  Minn.  497;  Vose  v.  Eagle  L.  &  H. 
Ins.  Co.,  6  Cush.  (Mass.)  42;  Campbell  v.  New  England  Mut.  L.  Ins. 
Co.,  98  Mass.  381. 

^  Beebe  v.  Fire  Ins.  Co.,  25  Conn.  51;  65  Am.  Dee.  553;  Smith  v. 
Columbia  Ins.  Co.,  17  Pa.  St.  2.53;  55  Am.  Dec.  546;  Vose  v.  Eagle  L. 
&-  H.  Ins.  Co.,  6  Cush.  (Mass.)  42;  Life  Assn.  of  Scotland  v.  Foster, 
11  Ct.  Sess.  Cas.,  3d  ser.  351;  4  Big.  L.  &  A.  Ins.  Cas.  .520;  Dennison 
V.  Thomaston  Mut.  Ins.  Co.,  20  Me.  125.  But  see  Wright  v.  Hartford 
F.  Ins.  Co.,  36  Wis.  522, 
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matter  of  opinion  or  belief,  whereby  the  insurer  is  put  upon 
inquirj.39  It  is  error  to  instruct  a  jury  that  a  concealment,  to 
avoid  a  policy,  must  have  been  willful  and  intentional.'*^ 
"While  the  cases  in  fire  and  life  risks  are  far  from  warranting 
the  deduction  of  any  clear  and  positive  rule,  yet  we  believe 
that  the  above  principles  may  be  fairly  deduced  from  the  de- 
cisions wherein  this  question  or  analogous  ones  have  arisen. 
It  will  not  exact  from  the  assured  more  than  a  reasonably 
prudent  person  of  intelligence,  acting  within  the  limits  of 
good  faith  and  fair  dealing,  could  fulfill.  But  in  applying  the 
rule  the  suggestion  already  made  should  not  be  ignored;  name- 
ly, that  a  fact  immaterial  in  itself  may  be  made  material  by 
the  terras  of  the  agreement,  and  one  material  may  become  im- 
material by  the  requirements  of  the  contract.'*^  Again,  a 
question  of  waiver  on  the  part  of  the  insurer  may  arise;  as 
where  there  is  an  omission  to  state  matters  not  called  for,  or 
a  neglect  to  answer  inquiries  made.^^  And  so  other  exceptions 
and  qualifications  exist  which  will  be  noted  hereafter  under 
this  chapter. 

§  1848.  Assured's  Knowledge — His  Belief  as  to  Ma- 
teriality of  Facts. — If  the  assured  has  exclusive  knowledge 
of  material  facts,  he  should  fully 'and  fairly  disclose  the  same, 
whether  he  believes  them  material  or  not.^^     But  notwith- 

"  Weigle  V.  Cascade  F.  Ins.  Co.,  12  Wash.  (C.  C.)  449;  41  Pac.  Rep. 
53,  per  Dunbar,  J.;  citing  1  May  on  Insurance,  3d  ed.,  sec.  181;  1  Wood 
on  Insurance,  pp.  555,  557,  and  sees,  229,  230;  distinguishing  Hall  v. 
People's  Mut.  F.  Ins.  Co.,  6  Gray  (Mass.),  185;  and  considering  In- 
surance Co.  V.  Wilkinson,  13  Wall.  (U.  S.)  222. 

"  Weigle  V.  Cascade  F.  &  M.  Ins.  Co.,  12  Wash.  (C.  C.)  449;  41  Pac. 
Rep.  53. 

*^  See  sec.  1844.  herein. 

*»  See  sec.  1869,  herein. 

«»  Smith  V.  Columbian  Ins.  Co.,  17  Pa.  St.  2.53;  .55  Am.  Dec.  .546.  In 
this  case  Gibson,  J.,  said:  "The  contract  of  insurance  is  eminently 
a  contract  of  good  faith.  When  the  insurer  relies  on  the  representa- 
tions of  the  insured,  he  is  entitled  to  the  benefit  of  every  material 
fact  within  tlie  exclusive  knowledge  of  the  applicant;  not  to  his  sur- 
mises, opinions,  and  fears,  but  to  the  specific  facts,  if  material,  on 
which  they  are  founded,  in  order  that  he  may  .I'ndge  for  himself;  and 
this.  too.  whether  the  insured  believe  those  facts  to  be  material  or 
not,  or  whether  they  are  undisclosed  by  accident  or  design."     See, 
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Standing  this  general  rule  it  will  not  infrequently  happen,  es- 
pecially in  life  rislvs,  that  the  assured  may  have  a  knowledge 
actual  or  presumed  of  material  facts,  and  yet  entertain  an  hon- 
est belief  that  they  are  not  material.  Thus,  a  man  may  be 
presumed  to  know  that  certain  diseases  will  shorten  or  have  a 
tendency  to  shorten  life,  but  he  may  entertain  an  honest  opin- 
ion and  belief  that  such  disease  has  no  such  tendency  or  he  may 
be  entirely  ignorant  of  the  possible  or  probable  results  of  the 
disease.  Would  it  necessarily  follow  in  such  case  that  his 
failure  to  disclose  would  vitiate  the  policy,  or  will  such  honest 
belief  so  fully  eliminate  the  question  of  desig-n  or  fraud  in 
withholding  the  fact  as  to  render  it  not  a  material  conceal- 
ment? It  has  been  hold  even  in  England  that  if  there  is  no 
designed  and  intentional  withholding  and  no  fraud,  the  failure 
to  disclose,  resting  entirely  upon  the  honest  belief  that  the  fact 
is  not  material,  will  not  avoid  the  contract.^*  And  there  are 
other  rulings  here  in  a  line  with  this  decision  holding  that  if 
the  facts  not  disclosed  are  not  material  in  the  mind  of  the  as- 
sured, the  policy  is  not  thereby  vitiated,  there  being  no  in- 
tended or  designed  withholding  or  fraud.*^    Again,  if  such  rul- 

also,  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507;  2  Pet.  (U. 
S.)  25.  Here  Mr.  Chief  Justice  Marsliall  said:  "The  contract  of  In- 
surance is  one  in  which  the  underwriters  generally  act  on  the  repre- 
sentations of  the  assured,  and  this  ought  consequently  to  be  fair, 
and  to  omit  nothing  which  it  is  material  for  the  underwriters  to 
know,  and  fair  dealing  requires  that  he  should  state  everything 
which  might  influence  the  mind  of  the  underwriter  in  forming  or 
declining  the  contract.  A  building  held  under  a  lease,  about  to  ex- 
pire might  be  spoken  of  as  the  building  of  the  tenant,  but  an  offer  for 
insurance  stating  this  would  be  a  gross  imposition":  McLanahan  v. 
Universal  Ins.  Co.,  1  Pet.  (U.  S.)  170;  Bombay  v.  Union  Ins.  Co..  2 
Wash.  (C.  C.)  391. 

**  .Tones  v.  Provincial  Ins.  Co.,  3  Com.  B.,  N.  S.,  55. 

«  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410,  and 
see  note  414;  Imperial  P.  Ins.  Co.  v.  Murray,  73  Pa.  St.  13;  Schwartz- 
bach  V.  Ohio  Valley  Prot.  Union,  25  W.  Va.  622;  Hutchinson  v.  Na- 
tional Loan  Assur.  Soc,  7  Ct.  Sess.  Cas.  (Scot.)  467;  Moulor  v.  Ameri- 
can L.  Ins.  Co..  Ill  U.  S.  335.  See,  also,  Horn  v.  American  Mnt.  L. 
Ins.  Co.,  64  Barb.  (N.  Y.)  81;  Wood  v.  Firemen's  Ins.  Co..  126  Mass. 
316;  Blackstone  v.  Standard  L.  &  A.  Ins.  Co.  nsiich.).  42  N.  W.  Rep. 
156;  Germania  Ins.  Co.  v.  Ruding.  80  Ky.  223.  See  Gates  v.  Madi- 
son Co.  Ins.  So..  5  N.  Y.  (1  Seld.)  469;  55  Am.  Dec.  360.  See  sec.  1S70, 
herein. 
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ing  be  held  not  to  express  a  sound  view  of  the  law,  then  where 
must  the  line  of  demarkation  be  drawn?  All  disorders  of  the 
system  may  have  a  tendency  in  some  degree  to  shorten  life. 
Must  the  assured  give  a  careful  and  exact  history  of  all  his 
disorders,  temporary  illnesses,  and  the  like,  without  regard  to 
their  permanent  effect  upon  his  physical  health?  If  so,  then 
it  is  doubtful  if  recovery  could  be  had  upon  any  life  policy, 
for  all  lives  would  be  rendered  uninsurable.  So  if  a  dis- 
ease proceeds  from  one  of  two  causes,  such  as  a  defect  of  some 
of  the  vital  organs  or  from  a  mere  temporary  disorder.  In 
both  cases  it  would  have  a  tendency  to  shorten  life,  but  in 
the  latter  the  tendency  would  not  be  so  gi-eat  as  in  the  former, 
for  it  would  depend  upon  whether  it  existed  to  an  excessive 
degree.  If  the  assured  failed  to  disclose  such  a  disorder, 
would  it  be  a  material  concealment?  In  a  case  of  this  charac- 
ter it  was  said  that  the  parties  could  not  have  intended  to  in- 
clude all  disorders,  and  that  it  was  properly  left  to  the  jury 
whether  the  disorder  was  organic  or  merely  tended  to  shorten 
life  by  its  excess.^®  The  determination  of  the  point  whether 
there  has  or  has  not  been  a  material  concealment  must  rest 
largely  in  all  cases  upon  the  form  of  the  questions  propounded 
and  the  exact  terms  of  the  contract.  Thus,  where  in  addition 
to  specifically  named  diseases  the  insured  was  asked  whether 
he  had  had  any  sickness  within  ten  years,  to  which  he  answered 
"IsTo,"  and  it  was  proven  that  within  that  period  he  had  had 
a  slight  attack  of  pharyngitis,  it  was  held  a  question  properly 
for  the  jury  whether  such  an  inflammation  of  the  throat  was 
a  "sickness"  within  the  intent  of  the  inquiry,  and  the  court 
remarked  on  the  appeal  decision  that  if  it  could  be  held  as  a 
matter  of  law  that  the  policy  was  thereby  avoided,  tlien  it  was 
a  mere  device  on  the  part  of  insurance  companies  to  obtain 
money  without  rendering  themselves  liable  under  the  policy.''^ 
And  a  concealment  of  the  fact  that  one  has  dyspepsia  in  its 
milder  forms  is  not  a  fatal  concealment.^^  And  even  in  case 
where  the  question  was  whether  the  party  had  ever  met  with 

*'  Watson  V.  Mainwarin?,  4  Tannt.  TH.*^. 

"  IMutual  "B.  L.  Ins.  Co.  v.  Wiso.  34  Md.  r)S2. 

*  Morrison  v.  Wisoonsiu  Odd  Fellows'  Mut.  L.  lus.  Co.,  59  Wis.  1G2, 
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an  J  accidental  or  serious  injury,  and  the  assured  did  not  dis- 
close the  fact  of  an  accidental  fall  from  a  tree,  it  was  held 
that  this  was  not  a  material  concealment,  as  the  injury  was 
only  a  temporary  one  and  did  not  affect  the  insured's  health.  *■* 
So  a  failure  to  disclose  that  a  wound  was  received  in  the 
throat  by  fencing  about  a  year  prior  to  effecting  the  policy, 
which  was  only  temporary  in  its  effects  is  not  fatal  to  the  insur- 
ance.^^ Otber  oases  might  be  cited  showing  the  views  taken  by 
the  courts  upon  mattei*s  of  the  above  character.  Thus,  the  fact 
that  the  deceased  had  failed  to  disclose  that  twenty  years  be- 
fore he  was  ill  with  a  fever  and  more  or  less  insane,  and  four 
years  before  was  insane,  it  was  declared  to  be  no  evidence  of  a 
fraudulent  concealment.®^  And  even  in  case  of  a  warranty  it 
is  held  in  England  that  if  the  assured  states  according  to  his 
own  knowledge  and  reasonable  belief  that  he  has  no  diseases 
material  to  the  risk,  that  this  does  not  import  a  freedom  from 
disease  discoverable  only  by  a  post  mortem,  or  symptoms  dis- 
closed subsequently  to  effecting  the  policy.®^ 

§  1849.  Same  Subject — Conclusion. — The  decisions  seem 
to  agree  that  the  terms  "sickness"  and  "disease"  do  not  mean 
a  trifling  illness  nor  occasional  physical  disturbances  resulting 
from  accidental  causes  and  not  permanent  in  their  effects,  nor 
a  temporary  illness  which  readily  yields  to  professional  treat- 
ment and  leaves  no  permanent  physical  injury  or  disorder  cal- 
culated or  having  a  tendency  to  shorten  life;  that  an  inquiry 
as  to  certain  diseases  must  refer  to  that  alone,  and  not  to  one 
not  included  within  the  term  nor  connected  therewith  in 
symptoms  or  effect  upon  the  system. ^^     If,  however,  the  as- 

*"  Wilkinson  v.  Connecticut  Mut  L.  Ins.  Co.,  30  Iowa,  110:  G  Am. 
Rep.  657;  affirmed,  13  Wall.  fU.  S.)  222. 

»»  Bancroft  v.  Home  B.  Assn.  (N.  Y.),  23  N.  E.  Rep.  997;  30  N.  T. 
St.  Rpp.  175;  19  Ins.  L.  J.  468. 

"  Mallory  v.  Travelers'  Ins.  Co..  47  N.  Y.  52. 

"  Hutchinson  v.  National  Loan  Assur.  Soc.  7  C.  C.  S.  467;  17  Scot. 
Jur.  253.  See,  also.  Hollman  v.  Life  Ins.  Co.,  1  Wood  fC.  C.\  674; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Heimann,  93  Ind.  24:  Thierolf  v. 
TTnirersal  F.  Ins.  Co..  110  Pa.  St.  371:  20  Atl.  Rep.  412. 

"  Ross  V.  Bradshaw.  1  Wm.BlacIv.  312:  Chattock  v.  Shawe.  1  ISIoody 
&  E.  498;  Southern  L.  Ins.  Co.  v.  Wilkinson,  53  Ga.  535;  Illinois  Ma- 
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sured  lias  actual  knowledge  as  to  the  fact  that  the  state  of  his 
health  is  such  as  to  materially  aifeet  the  risk  and  increase  the 
hazard,  it  must  be  disclosed.  If  he  has  knowledge  that  certain 
sicknesses  or  disorders  have  permanently  affected  his  general 
health,  or  that  he  was  habitually  and  constitutionally  subject 
to  certain  disorders  affecting  his  general  health,  these  facts 
should  be  disclosed.  So,  also,  if  he  knows  that  he  has  an  or- 
ganic disease  which  impairs  his  vitality,  and  in  general  if  his 
physical  condition  is  such  that  he  must  as  a  reasonably  intelli- 
gent man  know  that  he  has  a  sickness  or  disorder  or  disease 
which  must  in  all  probability  tend  to  shorten  his  life,  or  if  he 
knows  within  the  same  limitations  that  he  has  symptoms  pe- 
culiar to  specific  diseases  generally  known  to  be  permanently 
Injurious  to  health,  and  which  tend  to  shorten  life,  the  sick- 
ness, disorder,  disease,  or  symptom  should  be  disclosed.  But  if 
the  assured  at  the  time  of  effecting  the  policy  is  in  such  a  con- 
dition of  health  and  strength  as  would  warrant  a  reasonable 
and  honest  belief  that  his  health  is  good,  and  that  he  is  free 
from  disorders  and  disease  or  symptoms  of  disease  which  would 
tend  to  shorten  life,  and  this  fact  is  not  one  which  he  ought 
reasonably  to  know,  and  he  is  not  guilty  of  any  negligence  iu 
failing  to  learn  his  physical  condition,  then  his  policy  ought 
not  to  be  vitiated,  though  he  fails  to  disclose  that  he  has  had 
some  disorder,  sickness,  or  symptom  of  disease,  even  though 

sons'  B.  Soc.  V.  Wlnthrop,  85  111.  537;  Galbraith  v.  Arlinsiton  Mat.  L. 
Ins.  Co.,  12  Bush  (Ky.),  29;  Mutual  B.  L.  Ins.  Co.  v.  Davies,  87  Ky. 
541;  9  S.  W.  Eep.  812;  Brown  v.  Metropolitan  L.  Ins.  Co.,  65  Mich. 
306;  32  N.  W.  Rep.  610;  Price  v.  Phoenix  Mut.  L.  Ins.  Co.,  17  Minn. 
497;  Grangers'  L.  Ins.  Co.  v.  Brown,  57  Miss.  308;  Hoge  v.  Guardian 
etc.  Ins.  Co.,  6  Rob.  (N.  Y.)  567;  Metropolitan  L.  Ins.  Co.  v.  ISIcTasue. 
49  N.  J.  L.  587;  9  Atl.  Rep.  766;  Peacock  v.  New  York  L.  Ins.  Co.,  20 
N.  Y.  293;  1  Bosw,  (N.  Y.)  3.38;  Hicbie  v.  Guardian  Mut.  L.  Ins.  Co,, 
53  N.  Y.  603;  Dreier  v.  Continental  L.  Ins.  Co.,  24  Fed.  Rep.  070; 
Goucher  v.  Northwestern  Traveling:  Men's  Assn..  20  Fed.  Rep.  596; 
Life  Ins.  Co.  v.  Francis,  17  Wall.  (U.  S.)  672:  Connecticut  Mut.  L.  Ins. 
Co.  V.  Union  Trust  Co.,  112  U.  S.  2."0.  The  English  cases,  as  a  rule, 
are  more  strict  in  their  enforcement  of  the  rule  as  to  concealment: 
See  Maynard  v.  Rhode,  1  Car  &  P.  360;  3  L.  J.  K.  B.  64;  Geach  v.  In- 
gall,  14  ISIees.  &  W.  95;  15  L.  J.  Ex.  37;  Duckett  v.  Williams.  2  Cromp. 
&  M.  348;  Von  I.indenau  v.  Desborough,  3  Car.  &  P.  353;  8  Barn.  &  G 
?S6;  7  L.  J.  K.  B.  42. 
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it  might  be  actually  material.  The  question  should  be  left  to 
the  jury  whether  the  assured  truly  represented  the  state  of  his 
health  so  as  not  to  mislead  or  deceive  the  insurer;  and  if  he 
did  not  deal  in  good  faith  with  the  insurer  in  that  matter,  then 
the  inquiry  should  be  made,  Did  he  know  the  state  of  his 
health  so  as  to  be  able  to  furnish  a  proper  answer  to  such 
questions  as  are  propounded?  °*  A  Massachusetts  case,  if  con- 
strued as  it  is  frequently  cited,  would  be  opposed  to  the  above 
conclusion;  but,  on  the  contrary,  it  sustains  it,  for  the  reason 
that  symptoms  of  consumption  had  so  far  developed  them- 
selves within  a  few  months  prior  to  effecting  the  insurance  as 
to  induce  a  reasonable  belief  that  the  applicant  had  that  fatal 
disease,  and  we  should  further  construe  this  case  as  establish- 
ing the  rule  that  such  a  matter  cannot  rest  alone  upon  the 
assured's  belief  irrespective  of  what  is  a  reasonable  belief,  but 
that  it  ought  to  be  judged  by  the  criterion  whether  the  belief 
is  one  fairly  warranted  by  the  circumstances.^^  A  case  in  In- 
diana, however,  held  that  if  the  assured  has  some  affection  or 
ailment  of  one  or  more  of  the  organs  inquired  about  so  well 
defined  and  marked  as  to  materially  derange  for  a  time  the 
functions  of  such  organ,  as  in  case  of  Bright's  disease,  the  pol- 
icy will  be  avoided  by  a  nondisclosure,  irrespective  of  the 
fact  whether  the  assured  knew  of  such  ailment  or  not.'^®  This 
case  would  nevertheless  be  within  the  rule  above  stated  by  us, 
since  such  derangement  of  a  vital  organ  would  necessarily  be 
a  symptom  calculated  to  induce  a  reasonable  belief  that  the 
applicant  had  some  disease  which  might  permanently  affect 
physical  health.    But,  however,  although  one  believes  and  af- 

»*  Alabama  Gold  L.  Ins.  Co.  r.  Johnson,  80  Ala.  467:  2  S.  Eep.  128; 
Swete  V.  Fairlie,  6  Car.  &  P.  1;  Jones  v.  Provincial  Ins.  Co.,  3  Com. 
B.,  N.  S.,  65;  Hutchinson  v".  National  Loan  Assur.  Soc,  7  Ct.  Sess. 
Cas.  (Scot.)  467;  Watson  v.  Mainwaring,  4  Tannt.  763;  Murphy  v.  Mu- 
tual B.  L.  &  P.  Ins.  Co.,  6  La.  Ann.  518;  Dennison  v.  Thomaston  Mut, 
Ins.  Co.,  20  Me.  125;  Malloi-y  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  Pitch 
V.  American  Popular  L.  Ins.  Co.,  59  N.  Y.  557;  Kniclierboeker  L.  Ins. 
Co.  V.  Trefz.  104  U.  S.  197;  Montor  v.  American  L.  Ins.  Co.,  Ill  V.  S. 
335;  Connecticut  Mut.  L.  Ins.  Co.  v.  Union  Tinist  Co.,  112  U.  S.  250, 
and  cases  cited  in  last  note. 

"  Yose  V.  Eagle  L.  &  H.  Ins.  Co.,  6  Cush.  fMass.')  42. 

"  Continental  L.  Ins.  Co.  v.  Young,  113  Ind.  159;  15  N.  E.  Kep.  220. 
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firms  that  lie  has  nota  disease,  yet  if  the  answers  are  made  war- 
ranties, he  answers  at  his  periL  Neither  his  ignorance  nor  the 
immateriality  of  the  fact  concealed  will  aid  him,  and  by  numer- 
ous decisions,  if  he  expressly  stipulates  that  all  his  statements 
shall  be  material,  the  result  would  be  substantially  the  same/'^'^ 

§  1850.  Insurer's  Knowledge. — Lord  Mansfield  early 
stated  the  rule  in  marine  insm^ances,  already  noted,  that  one 
party  need  not  disclose  facts  known  to  the  other,  nor  facts 
which  the  other  ought  to  know.^^  Such  being  the  rule  in  ma- 
rine risks,  it  must  govern  in  other  insurances,  especially  in  this 
country,  where  the  rule  is  not  so  strict  as  to  such  other. risks, 
and  that  this  is  the  rule  is  well  settled.^^  And  the  rule  ex- 
tends to  the  knowledge,  actual  or  presumed,  of  the  insurer's 
authorized  agent.^°  Where  the  policy  was  directed  by  the 
insurer  to  be  canceled  because  of  rumored  attempts  to  burn 
a  building,  and  an  insurance  is  thereafter  effected  by  the  plain- 
tiff, it  cannot  avail  the  insurers  as  a  defense  that  such  fact  of 
attempted  burning  was  not  disclosed.^^  But  if  the  assured 
undertakes  to  state  all  the  circumstances  which  can  affect  the 

"  Mutual  B.  L.  Ins.  Co.  v.  Cannon,  48  Md.  264;  Powers  v.  North- 
eastern etc.  L.  Assn..  50  Vt.  630;  Campbell  v.  New  England  Ins.  Co., 
98  Mass.  381.     See  chapter  herein  on  warranties. 

"  Carter  v.  Boehm,  3  Burr.  190.5;  1  Wm.  Black  593,  per  Lord  Mans- 
field, given  herein  under  note  in  sec.  1845. 

o"  Gray  v.  National  B.  Assur.  Co.,  Ill  Md.  .531:  Miller  v.  M.  B.  L. 
Ins.  Co..  31  Iowa,  216;  Lynn  v.  Commorcial  Ins.  Co.,  2  Rob.  (La.) 
266;  Richards  v.  Washington  F.  &  M.  Ins.  Co.,  60  Mich.  420;  Haley  v. 
Dorchester  Mut.  F.  Ins.  Co.,  12  Gray  (Mass.).  ,545;  Green  v.  Mer- 
chants' Ins.  Co.,  10  Pick.  (Mass.)  402;  Patten  v.  Merchants'  Ins.  Co., 
40  N.  H.  375;  Leach  v.  Republic  F.  Ins.  Co.,  58  N.  H.  245;  Fowler  v. 
;Etna  Ins.  Co.,  6  Cow.  (N.  Y.)  673;  16  Am.  Dec.  460;  Burritt  v.  Sara- 
toga Mut,  Ins.  Co.,  5  Hill  (N.  Y.),  188;  Le  Longuemere  v.  New  Y'ork 
F.  Ins.  Co..  10  Johns.  (N.  Y.)  120;  Fish  v.  Liverpool  etc.  Ins.  Co.,  44 
N.  Y.  .538;  Royal  Canadian  Ins.  Co.  v.  Smith.  5  Russ.  &  Geld.  (N.  Sco.) 
322  (one  j'lfVffe  dissenting  on  the  fants);  Norris  v.  Insurance  Co.  of 
North  America,  8  Yeates  (Pa.).  84;  Girnrd  oto.  Ins.  Co.  v.  Stephenson, 
37  Pa.  St.  293;  Money  v.  Union  Ins.  Co.,  4  MrCord  (S.  C).  511:  Clark 
V.  Manufacturing  Ins.  Co..  8  How.  (TJ.  S.)  235;  Perrine  v.  Lewis,  2 
Fost.  &  F.  778.    See  sec.  1869.  herein. 

"  Deitz  V.  Providence-Washington  Ins.  Co.,  S3  W.  Va.  526;  11  S. 
E.  Rep.  50. 

•*  Fish  V,  Liverpool  etc.  Ins.  Co.,  44  N.  Y.  53S. 
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risk,  he  must  do  so  fully  and  fairly.  He  will  not  be  permitted 
to  excuse  himself  by  saying  that  he  failed  to  communicate  a 
fact  because  it  was  already  known  to  the  insurer.^^  If  a  pol- 
icy is  conditioned  to  be  void  in  case  of  the  concealment  of  any 
material  fact,  as  if  gasoline  be  used  on  the  premises  and  the 
broker  employed  by  the  insured  to  procure  insurance  does  not 
inform  the  insurer  of  the  use  of  gasoline  upon  the  premises 
such  concealment  will  avoid  the  policy.^^ 

§  1851.  Insurer's  Knowledgre — Constructive  Knowl- 
edge from  Examination  by  Surveyor. — If  the  insurer's  act  of 
incorporation  requires  it  to  appoint  a  surveyor  to  examine,  sur- 
vey and  take  a  correct  description  of  the  property,  to  value  the 
same,  fix  the  premium,  determine  the  conditions  of  insurance, 
and  take  into  consideration  the  exposure  and  liability  of  the 
property  to  fire,  the  company  is  obligated  to  ascertain  all  ma- 
terial facts  relating  to  the  risk.  And  it  cannot  defend  on  the 
gi'ound  of  material  concealment  that  the  insured  did  not  dis- 
close a  fact  which  it  was  the  duty  of  the  surveyor  to  have  as- 
certaiaed.®* 

§  1852.  Insurer's  Knowledg-e — Use  of  Insurance  Map 
in  Fire  Risks. — In  connection  with  the  subject  of  insur- 
er's knowledge  we  would  suggest  that  what  are  known  as  "in- 
surance maps"  are  used,  the  purpose  of  which  is  to  furnish  the 
insurer  with  definite  and  exact  information  of  a  certain  char- 
acter concerning  fire  risks.  It  would  be  proper,  in  case  the 
defense  of  concealment  is  set  up  by  the  insurer,  to  ascertain 
whether  the  defendant  regularly  uses,  as  a  matter  of  business 
these  insurance  maps,  and  if  the  fact  alleged  to  have  been 
concealed  is  proven  to  have  been  evident  or  capable  of  being 
learned  from  such  map,  that  the  insurer's  defense  ought  not 
to  avail.  We  have  not,  however,  discovered  any  case  wherein 
such  a  defense  has  been  met  with  such  proof  to  show  the  in- 
surer's knowledge  of  the  fact  alleged  to  have  been  concealed; 
yet  it  is  based  upon  the  principle  governing  throughout  the 

«  Stoney  v.  Union  Tns.  Co..  3  MoCord  (S.  C).  387;  15  Am.  Dec.  G34. 
«  Tnrnbull  v.  Home  P.  Ins.  Co.  iMd.  18961.  34  Atl.  Rep.  87-5. 
•*  Satterthwaite  v.  Mutual  B.  Ins.  Co.  Assn.,  14  Pa.  St.  393. 
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cases  resting  upon  the  knowledge  or  presumed  knowledge  of 
tlie  insurer,  and  is  analogous  to  the  cases  considered  under  the 
sections  relating  to  information  contained  in  newspapers  sub- 
scribed to  and  regularly  received  by  the  underwriter.^^ 

§  1853.  Insurer's  Knowledge — Public  Records  of  Title. 

If  by  the  terms  of  the  contract  or  by  inquiry  on  the  part  of 
the  insurers  the  assured's  interest  or  title  in  the  property  be- 
comes material,  the  insurer  is  not  bound  by  the  public  records 
concerning  title,  but  may  rely  upon  the  obligation  resting  up- 
on the  assured  to  disclose  title  so  far  as  necessitated  by  such 
contract  or  inquiries.®® 

§  1854.    Insurer's  Knowledgre — Political     Perils. — The 

insurer  is  presumed  to  have  knowledge  of  the  political  or  dis- 
turbed condition  of  the  comitry  at  the  time  the  policy  is  effect- 
ed, and  cannot  claim  that  a  fact  is  concealed  which  a  knowl- 
edge of  such  disturbed  political  condition  would  have  shown. 
Thus,  where  the  property  insured  was  in  one  of  the  southern 
states  during  the  Civil  "War,  it  was  held  unnecessary  to  state 
that  the  guards  smoked  pipes  and  had  fires  in  the  immediate 
vicinity,  or  that  the  insured  was  obnoxious  to  numerous  per- 
sons in  the  vicinity,  or  the  property's  liability  to  seizure.®'^ 

§  1855.  A  Specific  and  Full  Disclosure  is  Required, 
not  an  Evasive  One. — Although  the  assured  is  not  required 
to  make  other  than  a  general  statement  of  facts  as  a  rule,  and 
is  not  expected  to  go  into  details  about  which  the  insurer  man- 
ifests no  interest  and  makes  no  inquiry,  especially  where  such 
matters  are  open  to  general  observation,®^  yet  a  concealment 
of  the  true  state  of  the  property  insured  is  a  fraud,®^  a  wide 

"  See  sees.  1809-1812,  herein,  and  last  section. 

"  Mutual  F.  Ins.  Co.  v.  Deale,  IS  Md.  26;  79  Am.  Dec.  673. 

"  Keith  V.  Globe  Ins.  Co..  52  111.  518. 

"  Bebee  v.  Fire  Ins.  Co..  25  Conn.  51;  65  Am.  Dec.  .553;  Towne  v. 
Fitehburg  Ins.  Co.,  7  Allen  (Mass.),  51;  Burritt  v.  Saratoga  Mut.  F. 
Ins.  Co.,  5  Hill  (N.  Y.),  188;  Lynn  v.  Commercial  Ins.  Co.,  2  Rob.  (La.) 
266. 

«"  Fo-wler  v.  .Tltna  Ins.  Co.,  6  Cnw.  CS.  Y.)  67.''.;  16  Am.  Deo.  460. 
See  riardmnu  v.  Fireman's  lus.  Co..  20  Fed.  Rep.  594.  But  see  cases 
in  next  note. 
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distinction,  however,  being  made  between  those  cases  where 
there  is  no  inquiry  and  those  where  questions  are  propounded 
by  the  insurer,  and  in  all  cases  involving  the  point  here  under 
consideration,  the  express  terms  of  the  contract  and  the  fact 
whether  the  assured  has  warranted  a  full  and  true  disclosure 
are  important  factors."^®  But  where  a  disclosure  is  required 
and  is  made,  it  should  be  full  and  complete,  not  partial,  evas- 
ive, or  calculated  to  mislead  or  deceive,  omitting  matters  of 
importance  and  materiality  which  if  disclosed  would  make  the 
answer  full;  as  in  case  of  the  concealment  of  a  serious  and  re- 
cent sickness  under  a  disclosure  of  a  slight  illness,  or  the  par- 
tial disclosure  of  an  accident  resulting  in  a  serious  internal  in- 
jury by  a  statement  concerning  the  same  in  such  terms  as  are 
intended  to  convey  the  impression  that  it  was  only  slight.  So 
if  the  answer  made  suggests  a  conclusion  which  is  untrue;  as 
where  the  insured  in  answer  to  an  inquiry  stated  that  he  had 
made  an  application  to  a  certain  other  company  which  he  had 
withdrawn,  when  in  fact  he  had  applied  to  other  companies 
and  his  application  was  rejected,  thereby  suggesting  the  con- 
clusion that  there  was  no  objection  to  the  risk.  So  also  where 
the  assured  concealed  marked  symptoms  of  consumption  under 
the  statement  that  he  could  not  say  that  he  was  afflicted  with 
any  disease  or  disorder,  but  was  troubled  with  general  debility 
of  the  system.'^^  But  in  a  New  York  case  the  assured,  in  an- 
swer to  a  question  whether  he  had  had  any  sickness  or  disease 
within  a  stated  period  and  if  so  to  give  the  name  of  the  physi- 
cian, merely  disclosed  a  slight  illness  and  the  name  of  the  at- 
tending physician,  when  in  fact  he  had  had  a  sickness  not  dis- 

'"  See  Clement  v.  Phoenix  Ins.  Co.,  6  Blatchf.  (C.  C.)  481;  Hartford 
Prot.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452,  per  Ramsay,  J.;  Clark  v. 
Manufacturers'  Ins.  Co.,  8  How.  (N.  Y.)  235;  Swift  v.  Massachusetts 
Mut.  L.  Ins.  Co.,  63  N.  Y.  18G;  Vose  v.  Easle  L.  &  IT.  Ins.  Co..  n 
Cush.  (Mass.)  42;  Commonwealth  v.  Hide  &  Leather  Ins.  Co..  112 
Mass.  136;  17  Am.  Rep.  72;  Gates  v.  Madison  etc.  Ins.  Co.,  5  N.  Y.  (1 
Seld.)  43,  169;  Rawls  v.  American  ISIut.  L,  Ins.  Co..  27  N.  Y,  282. 

«  American  Ins.  Co.  v.  Mahune,  56  Miss.  192,  per  the  court;  Smith 
V.  ^tna  L.  Ins.  Co.,  49  N.  Y.  211;  Tose  v.  Eagle  L.  &  H.  Ins.  Co..  6 
Cush.  (Mass.)  42;  Towne  v.  Fitchburcr  Ins.  Co..  7  Allen  (Mass.).  51; 
Story  V.  Williamsburgh  M.  etc.  Assn.,  95  N.  T.  474;  Hartman  ▼.  Key- 
stone Ins.  Co.,  21  Pa.  St.  66. 
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closed,  the  name  of  the  physician  attending  him  during  such 
illness  not  being  given,  and  it  was  held  that  such  evidence  did 
not  establish  a  breach  of  a  warranty  that  the  answers  were 
''full,  correct,  and  true."  "^^  ExceiDtions  exist  in  all  cases  when 
the  insurer  waives  his  right  to  a  full  and  complete  answering, 
where  it  is  apparent  on  the  face  of  the  application  that  the 
question  is  imperfectly  answered.'^' 

§  isn6.     Concealment  must  be  Referred  to  the  Time  of 
Making-  the  Contract  and  not  to  a  Subsequent  Event. — 

We  have  already  stated  under  the  rule  upon  this  point  in  ma- 
rine risks  that  the  concealment  has  reference  not  to  the  event 
itself,  but  to  the  materiality  of  the  fact  at  the  time  the  con- 
tract is  made,  and  cannot  depend  upon  subsequent  events  or 
facts  learned  after  the  contract  is  completed.'^^  This  rule  is 
equally  true  in  other  risks.  So  if  the  policy  provides  that  it 
will  be  void  in  case  of  an  omission  to  make  known  any  fact 
material  to  the  risk,  such  condition  must  be  held  to  refer  to 
what  existed  at  the  time  the  contract  was  completed.'^'*  And 
if  the  contract  is  so  far  completed  that  the  company  may  be 
held  to  have  assumed  the  risk  and  a  death  or  loss  occurs  be- 
fore the  policy  is  delivered,  or  in  some  cases  even  before  the 
premium  is  paid,  no  obligation  rests  upon  the  party  entitled  to 
the  benefit  of  the  insurance  to  disclose  the  fact.  This  doc- 
trine is  well  settled  in  this  country.*^®  So  where  a  policy  is  ef- 
fected on  the  assured's  homestead,  the  docketing  of  a  judgment 
against  him  after  the  contract  is  made  does  not  vitiate  it,  even 
though  there  be  a  clause  against  encumbrances.''^'' 


"  Dilleber  v.  Home  L.  Ins.  Co.,  69  N.  Y.  256. 

*»  Pee  sec.  1870,  herein. 

'*  Pirn  V.  Real,  fi  M.  &  G.  1;  12  L.  .7.  Com.  P.  290;  Plood  v.  Howard 
F.  Tns.  Co.,  12  Cush.  (Mass.)  472.  Section  1790.  herein,  and  cases 
cited. 

"  Allemania  F.  Ins.  Co,  v.  Pittsburg  Exposition  Soc,  10  Cent.  Rep. 
292. 

"  City  of  Davenport  v.  Peoria  M.  &  V.  Ins.  Co.,  17  Iowa.  270;  Whit- 
aker  v.  Farmers'  Union  Ins.  Co.,  29  Barb.  (N.  Y.)  312;  Keim  v.  Home 
Mut.  F.  Ins.  Co.,  42  Mo.  88;  American  Horse  Ins.  Co.  v.  Patterson, 
28  Ind.  17.    Pee.  also.  sees.  108.  103.  104.  herein. 

"  Eddy  V.  Hawlceye  Ins.  Co.  (Iowa),  30  N.  W.  Rep.  808. 
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§   1857.     Disclosure  of   Assured's    Interest. — It   is  not 

obligatory  upou  the  assured,  as  a  rule,  to  disclose  the  nature 
or  extent  of  his  interest  nor  the  particulars  of  his  title,  and  a 
withholding  of  such  fact  will  not  avoid  the  policy  in  the  ab- 
sence of  fraud  or  some  requirement  of  the  contract  that  the 
interest  be  disclosed,  or  some  inquiry  concerning  the  same.  It 
is  within  the  power  of  the  insurer  to  protect  himself  by  requir- 
ing a  description  of  the  applicant's  interest.  But  if  he  does 
not,  and  the  concealment  is  fraudulent  to  the  prejudice  of  the 
insured,  the  policy  is  avoided.'^^  Thus,  the  insured  need  not 
state  that  he  is  a  chattel  mortgagee,"^^  nor  that  the  buildings 
are  upon  land  not  owned  by  him,  except  the  contract  require 
such  disclosure.^^  And  where  an  insurance  is  applied  for  and 
granted  on  goods  held  in  trust  or  on  consignment,  an  omission 
to  disclose  the  ownership  is  not  a  fatal  concealment  unless  the 
policy  requires  such  disclosure.^^  In  cases  of  insurances  ef- 
fected in  mutual  companies  where  by  the  terms  of  the  con- 
tract the  premium  notes  constitute  a  lien  upon  the  real  prop- 
erty insured,  the  title  of  the  assured  becomes  an  important  con- 
sideration,  and  a  material  concealment  as  to  the  same  will  viti-  v 

ate  the  policy.^^  And  it  is  held  that  if  the  assured  occupies  un- 
der an  agreement  to  purchase,  on  which  he  has  made  payments 
but  has  no  deed,  he  cannot  by  concealing  this  fact  effect  a  valid 
policy  upon  it  as  his  own  for  an  amount  larger  than  he  has 
paid.^^  Even  though  the  policy  expressly  stipulates  for  a  full 

^«  Morrison  v.  Tennessee  etc.  Ins.  Co.,  18  Mo.  262;  59  Am.  Dec.  299; 
Wytheville  Ins.  etc.  Co.  v.  Stultz,  87  Ya.  629;  13  S.  E.  Rep.  77;  15  Va. 
L.  J.  828;  Hartford  etc.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  59  Am. 
Dec.  684;  Bnck  v.  Phoenix  Ins.  Co..  76  Me.  586;  Fletcher  v.  Common- 
wealth Ins.  Co.,  18  Pick.  (Mass.)  419;  Norwich  F.  Ins.  Co.  v.  Boomer. 
.52  111.  442;  Wooddy  v.  Old  Dominion  Ins.  Co.,  31  Gratt.  (Va.)  362; 
Strong  V.  Manufacturers'  Ins.  Co.,  10  Pick  (Mass.)  40;  20  Am.  Dec. 
507.  Policies  need  not  disclose  the  nature  of  the  interest  of  the  as- 
sured unless  some  condition  in  them  requires  such  disclosure:  Eisrsfs: 
V.  Commercial  M.  Ins.  Co.,  125  N.  Y.  7;  21  Am.  St.  Rep.  716.  See  Cur- 
ry V.  Commonwealth  Ins.  Co.,  10  Pick.  (Mass.)  535. 

"  Norwich  F.  Ins.  Co.  v.  Boomer,  52  111.  442. 

">  Fletcher  v.  Commonwealth  Ins.  Co.,  18  Pick.  (Mass.)  419. 

"  Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.)  504.  See  see.  1731, 
herein. 

"  Mutual  F.  Ins.  Co.  v.  Deale,  IS  Md.  26;  79  Am.  Dec.  673. 

"  Reynolds  v.  State  etc.  Ins.  Co.,  2  Grant  Cas.  (Pa.)  326.     Contra, 
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disclosure  of  the  assureds  interest,  great  particularity  is  not  nec- 
essarily required,  but  if  the  title  is  stated  in  general  words  such 
as  clearly  evidence  its  nature,  it  appears  to  be  sufficient.^* 

§   1858.     Same  Subject — Exception  to  Rule. — But  if  the 

assured  states  the  nature  or  extent  of  his  interest,  he  must 
state  it  truly,  and  where  no  inquiry  is  made  or  statement  given 
on  the  happening  of  a  loss,  he  will  recover  according  to  his 
real  interest,  whether  it  be  absolute  or  qualified,^^  the  re- 
quirements of  the  contract  or  particular  inquiries  may  necessi- 
tate a  disclosure.^^  So  if  the  nature  of  the  assured's  interest 
is  such  that  it  would  influence  the  underwriter  to  charge  a 
higher  premium  or  not  to  insure  at  all,  it  must  be  disclosed,  for 
it  is  material  to  the  risk.®'' 

§   1859.     Must    an    Equitable  Title  be  Disclosed. — In 

marine  risks,  as  already  noted,  there  seems  to  be  some  conflict 

^tna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  3S5;  30  Am.  Dec.  90.  Sec- 
tion 1859,  herein,  and  chapters  on  warranties  and  repi'esentations. 

^*  Williams  v.  Roger  Williams  Ins.  Co.,  107  Mass.  377;  9  Am.  Rep. 
41:  Washington  F.  Ins.  Co.  v.  Keelly,  32  Md.  421;  3  Am.  Rep.  149. 

"  Niblo  V.  North  American  F.  Ins.  Co.,  1  Sand.  (N.  Y.)  551. 

"  See  cases  under  tirst  note  in  last  section  and  cases  in  next  note. 

"  Carpenter  v.  Washington  Ins.  Co..  16  Pet.  (U.  S.)  495;  Columbian 
Ins.  Co.  V.  Lawrence,  10  Pet.  (U.  S.)  507,  per  Story  J.;  affirming  s.  c, 
2  Pet.  (U.  S.)  25;  Fraulclin  Ins.  Co.  v.  Coates,  14  Md.  285.  In  this 
case  Bartol,  J.,  said:  "It  is  argued  by  the  plaintiff  that  the  policy 
was  taken  upon  the  property  as  if  Coates  Avas  the  owner  of  it.  and 
that  the  omission  to  state  the  nature  and  character  of  the  interest 
was  a  violation  of  the  first  condition  in  the  policy,  or  that  it  was 
concealment  of  a  fact  material  to  the  risk,  and  renders  the  policy 
void.  We  have  dismissed  the  first  condition.  In  tlie  case  of  Colum- 
bia Ins.  Co.  V.  Lawrence,  2  Pet.  (U.  S.)  25,  it  was  decided  that  it  was 
the  duty  of  the  assured  to  communicate  to  the  insurer  the  nature  and 
character  of  his  interest  when  it  is  of  a  limited  or  special  nature. 
This  was  reaffirmed  in  the  same  ease  at  a  later  trial  and  in  a  case  in 
16  Peters  the  same  principle  is  announced.  It  Is  conceded  that  the 
materiality  of  the  disclosure  or  concealment  is  a  question  of  fact, 
which  must  be  submitted  to  the  jury.  None  of  the  prayers  of  the 
defense  present  this  question.  They  assume  the  ground  that  the  ap- 
pellees had  no  insurable  interest,  not  having  property  in  the  build- 
ing insured,  or  that  the  omission  to  communicate  to  tlie  company  the 
extent  and  nature  of  their  interest  rendered  the  policy  void.  It  fol- 
lows that  none  of  these  prayers  could  have  been  granted."  And  see 
opinion  of  Mr.  Chief  Justice  IMnrshall  in  case  above  cited  in  note  to 
sec.  1848,  ante;  Sussex  Co.  Ins.  Co.  v.  Woodruff.  26  N.  J.  541. 
Joyce,  Vol.  111—117 
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of  opinion  upon  the  point  whether  an  equitable  title  must  be 
disclosed  to  the  insurer. "^^  But  in  fire  risks,  if  the  insured  has 
an  equitable  title  in  the  property,  as  where  he  holds  possession 
under  a  contract  of  purchase,  the  legal  title  being  in  another, 
it  is  held  sufficient  to  describe  the  property  as  his,  provided, 
however,  no  inquiry  is  made  and  the  policy  does  not  require 
that  the  exact  title  or  character  of  the  assured's  interest  shall  be 
disclosed.^^  This  question  will,  however,  be  more  fully  con- 
sidered hereafter.^** 

§  I860.  Unusual  or  Extraordinary  Circumstances  of 
Peril  to  which  Property  is  Exposed. — The  insured  must  not, 
when  he  has  knowledge  actual  or  presumed  thereof,  withhold 
information  of  unusual  or  extraordinary  circumstances  of  peril 
to  which  the  property  is  exposed,  where  the  same  could  not 
with  reasonable  diligence  be  discovered  by  the  insurer  or  rea- 
sonably anticipated  by  him  as  the  foundation  of  specific  in- 
quiries.^^ Thus,  the  omission  to  notify  the  insurer  of  a  recent 
attempt  to  burn  the  building  next  to  that  on  which  insurance 
was  sought  is  held  to  vitiate  the  policy  obtained.^^  And  where 
a  policy  was  effected  upon  two  warehouses,  and  the  insured 
failed  to  disclose  the  fact  that  an  adjoining  building  had  been 
on  fire  at  the  time,  and  that  the  danger  still  existed  from  the 
probable  breaking  out  again  of  the  fire,  the  concealment  was 
held  to  have  vitiated  the  contract,  even  though  no  fraudulent 

"»  See  section  1822,  herein. 

»•  American  Basket  Co.  v.  Farinvllle  Ins.  Co.,  3  Huglies  (C.  C), 
-25;  Fletcher  v.  Commonwealth  Ins.  Co.,  18  Pick.  (Mass.)  419;  Insur- 
:ance  Co.  v.  Boomer,  52  111.  442;  Rumsey  v.  Insurance  Co.,  17  Blatchf. 
(C.  C.)  527;  2  Fed.  Rep.  429.  and  cases  cited;  Pennsylvania  F.  Ins.  Co. 
V.  Dougherty,  102  Pa.  St.  5G8;  Jackson  v.  Farmers'  Mut.  F.  Ins.  Co., 
.5  Gray  (Mass.),  52;  Franklin  F.  Ins.  Co.  v.  Martin.  11  Vroom  (N.  J.), 
568;  29  Am.  Rep.  271;  Lebanon  Mut.  Ins.  Co.  v.  Erb,  112  Pa.  St.  149; 
Walsh  V.  Philadelphia  F.  Assn.,  127  Mass.  3S3;  Noyes  v.  Insurance 
Co.,  54  N.  Y.  GGS;  Brick  v.  Phoenix  Ins.  Co.,  76  Me.  586;  Hough  v. 
City  F.  Ins.  Co.,  29  Conn.  10.    See  sec.  1716,  herein. 

^  See  chapter  on  warranties  and  representation. 

»»  Hartford  Prot.  Ins.  Co.  v.  Harmer.  2  Ohio  St.  452;  59  Am.  Dec. 
6?4,  per  Ramsey,  J.;  North  American  F.  Ins.  Co.  v.  Throop,  22  INIich. 
146';  Curry  v.  Commonwealth  Ins.  Co.,  10  Pick.  (Mass.)  535.  See  next 
section,  herein. 

*»  Walden  v.  Louisiana  Ins.  Co.,  12  La.  134;  32  Am.  Dec.  116. 
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intent  was  proven;  but  it  appeared  that  after  the  first  fire  was 
put  out  that  the  assured  employed  extraordinary  means  of  con- 
veyance to  forward  his  instructions  to  his  agent  to  effect  insur- 
ance, showing  clearly  that  his  purpose  in  effecting  the  policy 
was  caused  by  a  fear  of  danger  from  fire.®^  In  determining 
the  materiality  of  the  concealed  fact  that  the  house  insured 
had  prior  to  effecting  the  policy  been  on  fire,  caused  in  the 
opinion  of  the  assured  by  incendiaries,  the  jury  should  inquire 
for  and  be  governed  by  the  true  cause  of  the  fire,  and  not  by 
the  belief  of  the  assured  as  to  the  cause.^*  But  the  fact  that 
lamps  are  used  in  the  picker-room  of  a  cotton  factory  upon 
which  the  insurance  was  effected  is  not  a  fact  necessary  to  be 
disclosed  where  no  representations  are  made  or  asked,  even 
though  the  risk  might  have  been  thereby  increased,  unless  such 
use  of  said  lamps  is  unusual.*^  It  is  held,  however,  that  an 
omission  to  disclose  to  the  insurers  repeated  incendiary  at- 
tempts to  destroy  the  property  insured  mil  not  avoid  the  in- 
surance.®* 

§  1861.     Same  Subject — Distinctions  to  be  Observed. 

The  distinction  existis  in  all  cases  of  this  character  between 
knowledge  on  the  part  of  the  assured  of  material  facts  and 
mere  suspicions  and  rumors  too  remote  and  general  to  war- 
rant a  reasonable  opinion  or  belief  that  the  fact  exists;  in  brief, 
mere  idle  talk,  reports,  and  loose  rumors,  the  source  of  which 
nobody  knows,  and  which  have  not  become  so  prevalent  as  to 
warrant  any  reasonable  belief  of  their  importance.  Of  neces- 
sity, the  knowledge  actual  or  presumed  on  the  part  of  the 
assured  that  the  property  insured  is  located  near  other  prop- 
erty wherein  a  hazardous  occupation  is  carried  on,  or  which 
is  used  for  hazardous  purposes,  becomes  material.  This  is  a 
fact  increasing  the  risk.  The  principle  is  one  which  runs 
through  all  the  eases,  marine  or  otherwise,  that  the  assurer 
cannot  be  held  responsible  under  a  risk  which  he  has  assumed 
without  a  knowledge  of  facts  which  materially  increase  the  lia- 

"  Buff  V.  Turner,  2  Wash.  'Rpp.  40;  0  Tniuit.  32S. 

"  Hartford  etc.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  4.'')2:  nf)  Am.  Dec.  684. 

"  Clark  V.  Mannfaotnrers'  Ins.  Co..  S  ITow.  (U.  S.)  235. 

"  Clark  v.  Hamilton  Ins.  Co.,  6  Gray  (Mass.),  148. 
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bility  to  loss,  and  of  the  existence  of  which  he  has  no  knowl- 
edge actual  or  presumed,  and  of  which  the  assured  has  knowl- 
edge and  ought  in  good  faith  to  have  disclosed.^'^ 

§  1862.  Apprehensions  that  Property  is  Exposed  to 
Danger — Suspicions,  Rumors,  Opinions,  and  Speculations. 

In  a  line  with  what  is  stated  under  the  last  section  is  that  class 
of  cases  where  the  assured  has  apprehensions  that  the  property 
is  exj)osed  to  danger.  We  have  already  considered  the  rule  in 
marine  risks  in  case  of  suspicions,  rumors,  reports,  apprehen- 
sions, etc.,  and  what  we  have  there  stated  applies  here,  which 
is  substantially  this,  that  mere  idle  rumors,  reports,  and  talks 
need  not  be  disclosed,  provided  they  are  not  too  remote  in  their 
application  to  cause  a  reasonable  belief,  expectation,  or  fear 
that  a  material  fact  exists  which  would  increase  the  risk  were 
it  known,  and  if  there  exists  a  reasonable  apprehension  of  dan- 
ger to  the  property,  and  the  danger  itseK  is  of  such  a  real  and 
substantial  character  as  would  enhance  the  risk  in  the  mind  of 
an  ordinarily  prudent  and  intelligent  man,  the  fact  should  be 
disclosed.  But  the  assured  is  not  bound  to  communicate  his 
own  expectations,  opinions,  and  speculations  upon  facts,  espec- 
ially where  it  is  not  proven  or  claimed  that  he  knew  or  had  re- 
ceived information,  true  or  false,  which  he  has  failed  to  com- 
municate;®^ although  if  a  specific  inquiry  is  made  concerning 
the  assui-ed's  apprehensions  as  to  a  particular  danger,  and  he 

answers  contrary  to  the  truth,  he  cannot  recover.^® 

» 

?  1863.  Where  Insured's  Belief,  Apprehension,  or  Fear 
of  Danger  is  the  Moving-  Cause  in  Effecting  Insurance. — 

If  the  insured's  apprehension  or  fear  of  danger  to  the  property 

'"  See  next  section;  Bra.cgs  y,  American  Ins.  Co.,  30  Mo.  63;  Mc- 
Farland  v.  Peabody  Ins.  Co.,  6  W.  Va,  425;  Bell  v.  Bell.  2  Camp.  475; 
Kelly  V.  Hockelaga  Mut.  F.'Ins.  Co.,  24  L.  J.  Jur.  298;  Vale  v.  Phoe- 
nix Ins.  Co.,  1  Wash.  (C.  C.)  283. 

^  See  sec.  1796,  herein,  and  cases  cited;  Hartford  etc.  Ins.  Co.  v. 
Harmer.  2  Ohio  St.  452;  59  Am.  Dec.  684;  McBride  v.  Pvepublic  F.  Ins. 
Co.,  30  Wis,  562.  per  the  court;  Graham  v.  Insurance  Co..  6  La.  Ann. 
432;  Walden  v.  Louisiana  Ins.  Co.,  12  La.  134:  Bell  v.  Bell,  2  Camp. 
475;  Tale  v.  Phoenix  Ins.  Co..  1  Wash.  (C.  C.)  283. 

°"  Whittle  V.  Farinville  Ins.  Co.,  3  Hughes  (C.  C),  421.  See  sec. 
2009,  herein. 
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is  the  moving  cause  of  procuring  insurance,  the  rumor,  report, 
information,  or  other  apprehension  or  fear  should  be  dis- 
closed,^"® and  the  fact  that  it  was  the  moving  cause  would  un- 
doubtedly be  fairly  evidenced  by  proof  that  the  assured  used 
extraordinary  means  of  conveyance  to  forward  his  instructions 
to  effect  insurance.-^"^ 

§  1864.  When  Moral  Character  of  Assured  may  be- 
come Material — Reinsurance. — The  moral  character  of  as- 
sured, that  he  had  had  difficulties  concerning  losses  and  was  not 
in  good  repute  among  insurance  companies  in  general  may  be 
material  and  necessary  to  be  disclosed,  as  in  case  where  such 
knowledge  is  possessed  by  the  reassured  at  the  time  of  effecting 
reinsurance.^*'^ 

§   1865.     Belief  that  Property  has  been  Destroyed. — 

If  the  assured  at  the  time  of  effecting  the  insurance  has  rea- 
son to  believe  that  the  property  has  been  destroyed,  he  should 
disclose  that  fact,  and  if  he  fails  to  communicate  the  same  to 
the  insurer,  no  recovery  can  be  had  upon  the  policy.^®^ 

§  1866.  Facts  Implied  from  or  Assured  Put  on  Inquiry 
by  Information  Given — Waiver. — The  assurer  may  waive 
his  right  to  disclosure  of  material  facts  by  his  neglect  to  make 
inquiries  as  to  material  facts  concerning  which  he  has  been 
distinctly  put  on  inquiry  by  the  facts  stated.  Thus,  where  the 
insured  exhibited  to  the  insurer  an  extract  from  a  letter  and 
the  latter  knowing  of  the  fact  that  it  was  an  extract  from  a 
letter  does  not  ask  to  see  the  whole  letter,  there  is  no  material 
concealment  of  a  fact  contained  in  the  part  not  shown. 

§  1867.  Whatever  Affects  the  State  or  Condition  of 
the  Property    at  Time — Materiality. — It  is  a  general  rule 

'~  Walden  v.  Louisiana  Ins.  Co.,  12  La.  (O.  S.)  134.  But  see  Smith 
V.  Home  Ins.  Co.,  47  Hun  (N,  Y.),  30. 

"'  Rufe  V.  Turner.  6  Taunt.  3.38;  2  :\rarRh.  I?ep.  40. 

"'  New  York  Bowery  F.  Ins.  Co.  v.  New  York  F.  Ins.  Co..  17  Wend. 
<N.  Y.)  359. 

""  Hart  V.  British  &  F.  M.  Ins.  Co..  80  Cal.  440;  22  Pae.  Rop.  302. 
See  sec.  107.  heroin. 

'"*  Loverins  v.  ^r(•r^hants•  Ins.  Co.,  12  Pick.  (Mass.)  348.  See  sees, 
1788,  1870,  1871,  herein. 
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that  all  material  facts  which  directly  tend  to  increase  the  haz- 
ard must  be  disclosed  by  the  applicant,^^^  and  also  whatever 
would  influence  a  reasonable  insurer,  governed  by  the  general 
rules  applicable  in  such  cases,  to  either  reject  the  risk  or  to 
charge  a  higher  premium  must  be  stated.-^ "'^  So  that  within 
the  limitations  of  these  rules  whatever  materially  affects  the 
state  or  condition  of  the  property  at  the  time  must  be  dis- 
closed.^*^^  Thus,  it  is  held  that  the  failure  of  one  insured  from 
loss  by  fire  to  disclose  in  any  material  particular  his  title  would 
very  probably  relieve  the  insurer  from  liability,  although  the 
policy  contains  no  express  provision  to  that  effect.^®*  So 
within  the  above  test  is  the  question  whether  a  failure  to  dis- 
close the  occupancy,  by  two  tenants  instead  of  one,  of  the  in- 
sured's premises  is  fatal.^"^  So  the  fact  that  an  adjoining 
building  contains  benzine  should  be  stated.^ ^^  So  also 
whether  the  fact  that  the  building  is  unoccupied  is  necessary 
to  be  stated.^  ^^  But  a  mortgagee  insuring  in  his  own  name 
need  not  disclose  an  agreement  with  the  mortgagor  that  the  lat- 
ter should  pay  the  premiums  ;^^^  although  if  the  insured  un- 
dertakes to  state  all  the  circumstances  which  can  afffect  the 
risk,  he  must  do  so  fully  and  faithfully."'  But  it  is  held  un- 
necessary to  disclose,  in  the  absence  of  inquiries,  the  fact  as 
to  the  manner  of  heating  or  lighting  the  building,  unless  the 
manner  of  so  doing  is  unusual."*     The  assiu'ed  is  not  bound 

»«»  Keith  V.  Globe  Ins.  Co.,  52  111.  518. 

'««  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  516.  per  Story.  J.; 
Whitehurst  v.  Fayetteville  etc.  Ins.  Co.,  6  Jones  L.  (N.  C.)  352; 
Boggs  V.  American  Ins.  Co.,  30  Mo.  63;  Mutual  F.  Ins.  Co.  v.  Deale. 
18  Md.  26;  79  Am.  Dec.  673;  Hardman  v.  Fireman's  Ins.  Co.,  20  Fed. 
Eep.  594.    See  sec.  1793.  herein. 

>«T  Fowler  v.  2Etna  Ins.  Co.,  6  Cow.  (N.  Y.)  673;  16  Am.  Dec.  460; 
Peoria  Sugar  Ref.  Co.  v.  People's  F.  Ins.  Co.,  52  Conn.  581. 

"'  Hinman  v.  Hartford  F.  Ins.  Co.,  36  Wis.  159,  citing  numerous 
cases. 

""  Hardman  v.  Fireman's  Ins.  Co..  20  Fed.  Eep.  594. 

no  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425. 

'"  Thayer  v.  Providence- Washington  Ins.  Co.,  70  Me.  531.  But  see 
Howard  etc.  Ins.  Co.  v.  Counclv,  24  111.  4.55. 

""  Kernochan  v.  New  York  Brewery  Ins.  Co..  17  N.  Y.  428. 

'^  Stoney  v.  Union  Ins.  Co.,  3  McCord  (S.  C).  387. 

1"  Clark' V.  Manufacturing  Ins.  Co..  8  How.  (V.  S.)  235.  See  Oirard 
F.  &  M.  Ins.  Co.  V.  Stephenson,  37  Pa.  St.  293;  Elstner  v.  Eauitable 
Ins.  Co.,  1  Disn.  (Ohio)  412. 
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to  report  to  the  company  the  fact  that  personal  property  in- 
sured is  under  levy  of  execution  at  the  time  the  application 
is  made,  and  the  insurance  effected,  where  there  is  no  fraud  on 
the  part  of  the  assured,  and  the  sheriff  has  never  taken  the 
goods  out  of  his  possession,  and  the  policy  contains  no  claim  that 
the  insurance  shall  cease,  if  the  property  should  be  levied  uj)on 
or  taken  under  execution,  and  there  is  nothing  in  the  pol- 
icy to  warn  the  assured  that  the  company  regarded  a  levy  as 
an  increase  of  the  risk.^^^  If  a  married  woman  has  an  in- 
surable interest  in  goods  purchased  by  her  on  credit,  her  con- 
cealment of  her  coverture  at  the  time  of  taking  the  policy  13 
not  a  fact  material  to  the  risk,  nor  are  her  rights  affected  by 
private  instructions  to  agents,  uncommunicated  to  her,  that 
they  are  not  to  issue  insurance  on  stocks  of  merchandise  in 
the  hands  of  married  women.*^* 

§  1868.  What  Constitutes  a  Material  Fact— Must  It 
be  Material  to  the  Risk. — We  have  considered  this  ques- 
tion fully  under  the  chapter  on  marine  insurance.^  ^'^  In  con- 
nection, however,  with  risks  of  the  character  here  considered, 
it  is  held  that  the  rule  where  the  question  of  materiality  is 
involved  is,  that  the  fact  concealed  must  be  one  which  is  ma- 
terial to  the  risk,  otherwise  it  will  not  avoid  the  policy.^  ^* 
But  this  rule  should  be  taken  in  connection  with  the  other 
rule  that  if  the  fact  concealed  would  have  shown  the  liability 
of  the  insurer  to  loss  to  be  greater  than  appears  upon  the  facts 
disclosed,  and  would  in  consequence  have  induced  a  rational 
underwriter,  governed  by  principles  presumed  to  govern  ]umi- 
dent  and  intelligent  underwriters  in  practice,  to  have  rejceterf 
the  risk  or  to  accept  it  only  at  an  increased  premium,  it  is 
material. ^^°     So  it  is  held  that  whether  a  misrepresentation  or 

"»  Niagara  F.  Ins.  Co.  v.  Miller,  120  Pa.  St.  504;  (*  .\m.  St.  Rep. 
72fi. 

"'  Queen  Ins.  Co.  v.  Yonnc:,  S6  Ala.  424;  11  Am.  St.  Rep.  51. 

'"  See  sees.  1791-170.3. 

"'  Lexinjrton  etc.  Ins.  Co.  v.  Paver,  10  Oliio,  324;  Mutual  F.  Ins.  Co. 
V.  Deale.  18  Md.  20:  79  Am.  Dec.  073. 

"»  Himely  v.  South  Carolina  Ins,  Co..  1  Mills'  Const,  l-').?;  12  .\m. 
Dec.  023;  Daniels  v.  ITurlson  River  F.  Ins.  Co.,  12  Cusli.  (Mass.)  410; 
59  Am.  Dec,  192;  Ingraham  v.  South  Carolina  Ins.  Co.,  3  Rrev.  (S.  C.> 
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concealment  will  avoid  the  policy  depends  upon  its  materiality 
to  the  risk  undertaken;  and  the  policy  would  attach,  unless 
the  insurer  had  been  induced  to  make  it  by  reason  of  such  con- 
cealment or  misrepresentation  of  material  facts,  which  if 
kno^vn  to  the  company  would  have  influenced  it  in  making  the 
contract.^ -^  So  in  a  policy  on  a  woman's  life  the  fact  of  preg- 
nancy will  so  far  affect  the  risk  as  to  be  material  and  necessary 
to  be  disclosed,  even  though  no  inquiry  is  made.^^^  Again, 
it  is  decided  that  where  the  insured  property  stood  on  a  right 
of  w^y  of  a  railroad  company,  and  the  insured  had  released 
the  company  from  liability  for  loss  by  fire  caused  by  its  loco- 
motives, and  such  fact  was  not  disclosed,  there  was  no  material 
concealment,  it  appearing  that  the  insurer  made  no  differ- 
ence in  rates  with  or  without  the  right  of  subrogation,  and 
there  being  no  usage  or  custom  showing  the  materiality  of 
such  right  of  subrogation  among  insurance  companies.-^ ^" 
But  if  the  rate  of  premium  would  have  been  greater  in  con- 
sequence of  such  release,  the  case  would  have  been  brought 
within  that  of  Tate  v.  Hyslop,  already  noted.^^^  Where, 
however,  specific  inquiries  are  made,  the  matter  has  passed  be- 
yond the  ground  of  materiality,^^*  and  where  there  is  a  war- 
ranty or  where  the  conditions  annexed  provide  that  any  con- 
cealment shall  avoid  the  policy,  the  materiality  of  the  fact 
concealed  is  not  open  to  discussion,  and  in  the  last-mentioned 
instance  concealment  stands  upon  the  same  footing  as  a  war- 
ranty.^^s 

522;  Hardman  v.  Fireman's  Ins.  Co..  20  Fed.  Hep.  594:  Continental 
Ins.  Co.  V.  Kasey,  25  Gratt.  (A'a.)  268;  Mutual  F.  Ins.  Co.  v.  Deale, 
18  Md.  20;  79  Am.  Dec.  673;  Clark  v.  Union  Mut.  F.  Ins.  Co..  40  N.  H. 
S33;  77  Am.  Dec.  721;  Bog;,2:s  v.  American  Ins.  Co.,  30  Mo.  63:  Pelzer 
Mfg.  Co.  V.  St.  Paul  F.  &  M.  Ins,  Co..  41  Fed.  Rep.  271;  Whitehurst  v. 
Fayetteville  etc.  Ins.  Co.,  6  .Tones  (N.  C).  2'^2. 

"~  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  26:  79  Am.  Dec.  673. 

"'  Lefavour  v.  Insurance  Co.,  1  Phila.  (Pa.)  558. 

»"  Pelzer  Mfjr.  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  4  Fed.  Rep.  271. 

"'  15  Q.  B.  368.    Section  1836.  herein. 

"*  Fame  Ins.  Co.  v.  Thomas.  10  111.  App.  545.    See  sec.  1869.  herein. 

'»»  Burritt  v,  Saratoga  etc.  Ins.  Co..  5  Hill  fN.  Y.).  188;  40  Am.  Dec, 
S45;  Barteau  v.  Phoenix  Mut.  Ins.  Co..  67  N.  Y.  595;  Columbian  Ins. 
Co.  V.  Cooper,  50  Pa.  St.  331;  Hardy  t.  Union  Mut.  F.  Ins.  Co..  4 
Allen  (Mass.),  217;  Jeffries  v.  Economical  L.  Ins,  Co..  22  Wall,  (U. 
S.)  47. 
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§  1869.  Inquii'ies. — A  party  applying  for  insurance 
is  bound  to  answer  trutlifully  ail  questions  concerning  facts 
material  to  tlie  risk/^*^  and  whether  the  insurance  be  a  lire 
or  life  risk,  if  inquiries  be  made,  the  concealment  of  material 
facts  is  a  fraud,  and  as  fatal  to  the  contract  as  a  denial  would 
be,  and  such  concealment  equally  invalidates  the  insurance 
as  in  case  of  a  marine  risk.^^^  It  is  not  absolutely  necessary 
that  specific  inquiries  be  made  or  designed  to  draw  out  every 
particular  from  the  assured;  it  is  sufficient  if  a  general  ques- 
tion covering  the  matter  in  point  is  asked,  calculated  to  elicit 
the  whole  truth  concerning  the  matter.^  ^^  If  an  applicant 
for  fire  insurance  answers  frankly  and  trutlifully  all  questions 
put  to  him  as  to  the  situation  and  exposures  of  the  building 
to  be  insured,  he  discharges  his  duty  if  there  be  no  fraud.^^^ 
But  if  a  direct  question  is  asked  and  th©  answer  purports  to 
be  complete,  there  must  be  no  substantial  misstatement  or 
omission  in  the  answer,  else  the  policy  will  be  avoided.^ '''° 
The  fact  that  the  insurer  has  knowledge  does  not  excuse  a 
disclosure  of  material  facts  when  inquired  about.*  ^^ 

§  1870.  Inquiries — Questions  in  Application  Unan- 
swered or  Incompletely  Answered — Waiver. — In  the  cele- 
brated opinion  of  Lord  Mansfield  in  Carter  v.  Boehm,*^^  ^.j^g 
rule  is  clearly  stated  that  the  insured  need  not  mention  what 
the  underwriter  "waives  being  informed  of,"  and  it  is  w^ell  set- 
tled that  where  the  application  for  insurance  is  made  in  writ- 
ing, and  questions  therein  as  to  material  facts  are  unanswered 
or  incompletely  answered,   and  the  insurer  without  further 

"«  Lueders  v.  Hartford  L.  &  A.  Ins.  Co..  4  McCrary  (C.  C),  149. 

'"  Smith  V.  ^.tna  L.  Ins.  Co.,  49  N.  Y.  211;  Burritt  v.  Saratoga  etc. 
Ins.  Co.,  5  Hill  (N.  Y.).  188;  40  Am.  Dec.  345. 

"»  Yose  V.  Ea^le  etc.  Ins.  Co.,  6  Ciish.  (Mass.)  42. 

""  Gates  V.  Madison  Co.  etc.  Ins.  Co.,  5  N.  Y.  (1  Seld.)  469;  55  Am. 
Dec.  360. 

"»  Phrrnix:  L.  Ins.  Co.  v,  Raddin.  120  V.  R..  18.^:  Cazonove  v.  Brit- 
ish Eqnitnble  Assur.  Co..  29  L.  J.  Com.  P.,  N.  S..  160;  affirmini;  6 
Com.  B..  N.  S.,  437. 

"'  Green  v.  INIorohants'  Ins.  Co..  10  Pick.  (IMass.)  402:  North  Ameri- 
can F.  Ins.  Co.  V.  Throon,  22  Mich.  146. 

"'  3  Burr.  1905;  1  Wm.  Black.  593,  given  in  note  to  sec.  1845, 
herein. 
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inquiry  issues  the  policy,  he  must  he  held  to  have  waived  all . 
right  to  a  disclosure  or  more  complete  answer  in  relation  to 
the  fact  to  which  the  unanswered  question  or  incompletely 
answered  question  r&lates,  and  the  policy  cannot  thereafter, 
in  the  absence  of  clear  proof  of  a  fraudulent  suppression  of 
the  fact,  be  avoided  on  the  ground  of  concealment  or  that  the 
answer  is  incomplete.  The  applicant  in  such  case  has  the 
right  to  suppose  that  the  insurer,  in  making  inquiries  as  to 
certain  facts,  waives  all  voluntary  information  concerning  all 
others.  This  rule  applies  equally  whether  the  risk  be  that  of 
fire,  life,  or  accident,  and  the  contract  will  be  considered  as 
based  on  the  answers  made.^^^  Thus,  it  is  said  by  Mr.  Jus- 
tice Gray  in  the  United  States  supreme  court  that  "where  up- 
on the  face  of  the  application  a  question  appears  to  be  not  an- 
swered at  all,  or  to  be  imperfectly  answered,  and  the  insurers 

»"  O'Neill  V.  Ottawa  Agr.  Ins.  Co.,  30  U.  C.  C.  P.  151;  Keith  v. 
Globe  Ins.  Co.,  52  111.  518;  Pennsylvania  Mut.  L.  Ins.  Co.  v.  Miller, 
100  Ind.  92,  98,  per  the  court;  Daly  v.  John  Hancock  Mut.  L.  Ins.  Co., 
65  Ind.  6;  Jemison  v.  State  Ins.  Co.,  85  Iowa,  229;  52  N.  W.  Rep.  185; 
Bardwell  v.  Conway  Ins.  Co.,  122  Mass.  90;  Commonwealth  v.  Hide 
&  Leather  Ins.  Co.,  112  Mass.  136;  17  Am.  Rep.  72;  Nichols  v.  Fayette 
Mut.  F.  Ins.  Co.,  1  Allen  (Mass.),  63;  Liberty  Hall  Assn.  v.  Housa- 
tonic  Mut.  F.  Ins.  Co.,  7  Gray  (Mass.),  261;  Blake  v.  Exchange  Mut. 
Ins.  Co.,  12  Gray  (Mass.),  265;  Haley  v.  Dorchester  Mut.  F.  Ins.  Co.. 
12  Gray  (Mass.),  545;  Tiefenthal  v.  Citizens'  Mut.  F.  Ins.  Co.,  53  Mich. 
306;  Sibley  v.  Prescott  Ins.  Co.,  57  Mich.  14;  Baker  v.  Ohio  Farmers' 
Ins.  Co.  (Mich.),  14  West.  Rep.  438;  American  L.  Ins.  Co,  v.  Mahone, 
56  Miss.  180;  Brink  v.  Guaranty  Mut.  Ace.  Assn.,  7  N.  Y.  Sup.  Ct. 
847;  28  N.  Y.  St.  Rep.  921;  Edington  v.  Mutual  L.  Ins.  Co.,  67  N.  Y. 
185;  Higglns  v.  Phcenix  Mut,  L.  Ins.  Co.,  74  N.  Y.  9;  Browning  v. 
Home  Ins.  Co.,  71  N.  Y.  508;  Rawle  v.  American  M.  L.  Ins.  Co.,  27  N. 
Y.  282;  84  Am.  Dec.  280;  Carson  v.  Jersey  City  F.  Ins.  Co.,  43  N.  .L 
L.  (14  Vroom)  300;  39  Am.  Rep.  584;  44  N.  J.  L.  (15  Vroom)  210:  Loril- 
lard  F.  Ins.  Co.  v.  McCulloch.  21  Ohio  St.  176;  Hartford  Prot.  Ins.  Co. 
V.  Harmer,  2  Ohio  St.  452,  per  Ramsay,  J.;  Daj^ton  Ins.  Co.  v.  Kelloy, 
24  Ohio  St.  345;  Lebanon  Ins.  Co.  v.  Keepler,  106  Pa.  St.  28;  Armenia 
Ins.  Co.  V.  Paul.  91  Pa.  St.  520;  36  Am.  Rep.  676;  Clark  v.  Manufac- 
turers' Ins.  Co.,  8  HoTv.  (U.  S.)  235;  Phojnix  Mut.  L.  Ins.  Co.  v,  Raddin, 
120  U,  S.  183;  Connecticut  Ins.  Co.  v.  Luchs.  108  N.  Y.  498;  Hosford  v. 
Germania  F.  Ins.  Co.,  127  U.  S.  196;  8  Sup.  Ct.  Rep.  1199;  West  Rock- 
ingham etc.  Ins.  Co.  v.  Sheets.  26  Graft.  (Va.)  854;  Dunbar  v.  Phoenix 
Ins.  Co.,  72  Wis.  492;  40  N.  W.  Rep.  386;  Campbell  v.  American  F. 
Ins.  Co.,  73  Wis.  100;  40  N.  W.  Rep.  661;  Dodge  Co.  Mut.  Ins.  Co.  v. 
Rogers,  12  Wis.  337.  But  see  Chrisraan  v.  States  Ins.  Co.,  18  Pae. 
Rep.  466. 
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issue  a  policy  without  further  inquiry,  they  waive  the  want  or 
imperfection  in  the  answer,  and  render  the  omission  to  answer 
more  fully  immaterial."  ^^^  In  a  Virginia  case  the  rule  is 
thus  substantially  stated :  If  a  policy  of  insurance  does  not  re- 
quire that  the  insured  shall  state  the  liens  or  encumhrances 
on  tlie  property  insured  or  his  title  thereto,  and  no  questions 
are  asked  of  him  by  the  insurer,  the  policy  is  not  avoided  by 
his  failure,  without  any  fraudulent  intent,  to  mention  a  lien 
upon  it.^^* 

§  1871.  Same  Subject  Continued. — In  Mapsachusetts 
an  innocent  failure  by  an  applicant  for  fire  insurance  to  com- 
municate facts  about  which  he  was  not  asked  will  not  avoid 
the  policy.^ ^^  And  the  rule  stated  in  the  last  section  applies 
even  though  the  policy  by  its  terms  requii-es  a  fuU  disclosure 
concerning  the  matters  to  which  the  question  relates,^ ^^  and  so 
even  though  the  applicant  has  answered  in  the  negative 
another  interrogatory  whether  there  are  any  other  circum- 
stances affecting  the  risk.^^^     It  also  applies  to  the  applicant's 

^  Pho&nix  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  183.  The  language  of 
the  court  is  particularly  noteworthy  in  its  criticism  of  the  remarks 
of  Sir  George  Jessel,  M.  E.,  In  delivering  the  judgment  In  the  case  of 
London  Assur.  Co.  v.  Mansel.  11  Ch.  D.  363.  See  Forbes  v.  Edin- 
burgh L.  Ins.  Co.,  10  Ct.  Sess.  Cas.  (Scot.)  451;  Cazenove  v.  British 
Equitable  Assur.  Co.,  29  L.  J.  Com.  P.,  N.  S.,  160;  affirming  6  Com.  B., 
N.  S.,  437;  Roos  v.  London  etc.  Ins.  Co.,  12  U.  C.  Ch.  311.  Since  it 
clearly  distinguishes  between  the  views  taken  by  the  English  courts 
and  our  own,  Mr.  Justice  Gray  says  that  "so  much  of  the  remarks 
of"  said  court  "as  implies  that  an  insurance  company  is  not  bound  to 
look  with  the  greatest  attention  at  the  answers  of  an  applicant  to  the 
great  number  of  questions  framed  by  the  company  or  its  agents,  and 
that  the  intentional  omission  of  the  insured  to  answer  a  question  put 
to  him  is  a  concealment  which  will  avoid  a  policy  issued  without 
further  inquiry,  can  hardly  be  reconciled  with  the  uniform  consent 
of  American  decisions":  Phoenix  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  183, 
per  Gray,  J. 

"»  West  Rockingham  etc.  Ins.  Co.  v.  Sheets.  ^R  Gratt.  (Va.)  8.54. 

"•  Washington  Mills  Emery  Mfg.  Co.  v.  Weymouth  etc.  Mut.  F.  Ins. 
Co.,  135  Mass,  503. 

"'  Dunbar  v.  Phoenix  Ins.  Co.  (Wis.),  40  N.  W.  Rep.  386,  and  cases 
cited  under  first  note. 

^^  Liberty  Hall  Assn.  v.  Housatonic  Mut.  F.  Ins.  Co.,  7  Gray 
(Mass.),  261. 
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refusal  to  answer,  whether  the  question  was  propounded  sep- 
arately or  in  connection  with  others.^ ^^  It  must  be  assumed 
that  if  further  answers  had  been  insisted  upon  at  the  time, 
that  they  would  doubtless  have  been  given,  it  would  be  vir- 
tually a  fraud  for  the  insurer  to  ignore  the  fact  of  the  non- 
answer,  accept  the  premiums,  and  then,  in  case  of  loss,  be  en- 
abled to  assert  and  sustain  the  defense  of  nondisclosure  con- 
cerning the  matter  to  which  the  imanswered  questions  re- 
late.^'*°  So  the  case  of  insurances  issued  without  any  appli- 
cation or  upon  oral  applications  rests  upon  substantially  the 
same  basis.  If  the  insurer  issues  a  policy  without  requiring  any 
written  application  or  any  representation  concerning  the  situ- 
ation, value,  and  risk  of  the  property  insured,  and  there  is  no 
fraudulent  suppression  of  material  facts,  or  in  case  a  printed 
slip  is  furnished  describing  the  property  only  in  the  most  gen- 
eral terms,  and  the  insurers  issue  the  policy  upon  their  own  ex- 
amination, they  cannot  after  loss  avail  themselves  of  their 
own  negligence  in  failing  to  make  proper  inquiries  to  defeat 
the  policy,^ ^^  although  it  is  also  held  that  if  there  is  no  appli- 
cation the  assured  is  bound  by  the  conditions  of  the  policy 
upon  his  acceptance  of  the  same  without  objection.^^^  It  is 
held,  however,  in  a  federal  case  that  where  a  policy  required  a 
disclosure  on  the  part  of  the  insured,  and  did  not  require  the 
insurer  to  make  inquiry  or  to  request  information,  a  waiver  of 
this  condition  of  the  policy  cannot  be  presumed  from  the  mere 
fact  that  the  assured  was  not  requested  to  make  disclosure,  and 
no  inquiry  was  made  upon  the  subject.^ ^^     Sometimes  the  pol- 

"»  American  L.  Ins.  Co.  v.  Mahone,  56  Miss.  ISO. 

•*>  Lorillard  F.  Ins.  Co.  v.  McCulloch.  21  Ohio  St.  176,  per  the  court. 

»"  Pelzer  Mfs:.  Co.  v.  Sun  Fire  Office  (10  cases).  36  S.  C.  213:  15  S. 
E.  Rep.  562;  Hoose  v.  Prescott  Ins.  Co.,  84  Mich.  109;  Newman  v. 
Sprinsrfield  F.  &  M.  Ins.  Co.,  17  Minn.  123;  Balvor  v.  Ohio  Farmers' 
Ins.  Co.  (Mich.),  14  West.  Rep.  438;  Cristoclc  v.  Royal  Ins.  Co..  87 
Mich.  428;  49  N.  TV.  Rep.  634;  affirming  47  N.  W.  Rep.  549;  Hall  v. 
People's  Mut.  F.  Ins.  Co..  6  Gray  (Mass.),  185;  Commonwealth  t. 
Hide  &  Leather  Ins.  Co..  112  Mass.  136;  17  Am.  Dec.  72;  Western  & 
Atlantic  Pipe  Lines  v.  Home  Ins.  Co.  (Pa.  1892),  22  Atl.  Rep.  605;  21 
Ins.  L.  .L  24.    See  sec.  496.  herein,  and  cases. 

'"  Swan  V.  Watertown  F.  Ins.  Co.  (Pa.).  10  Ins.  L.  J.  392. 

•«  Waller  v.  Northern  Assur,  Co..  2  McCrary  (C.  C),  637. 
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icy  provides  that  unanswered  questions  sliall  be  construed  in 
favor  of  the  insurers.-^  "^^ 

§   1872.     Same  Subject — Distinctions  to  be  Observed. — 

In  applying  the  above  rules  it  should  be  remembered  that  a 
distinction  clearly  exists  between  an  answer  which  is  appar- 
ently on  the  face  of  the  application  incomj)lete  and  imper- 
fectly answered,  and  one  which  is  apparently  complete,  but 
yet  in  fact  incomplete,  untrue,  and  calculated -to  mislead  and 
deceive  by  attempting,  under  the  guise  of  a  full  and  complete 
answer,  to  partially  or  evasively  state  the  fact  inquired  about, 
for  if  the  answer  purports  to  be  complete,  full,  and  true,  and 
the  policy  is  issued  on  the  facts  thereof,  it  is  avoided  if  there 
be  any  substantial  misstatement  or  omission.^ ^^  And  within 
this  distinction  exist  cases  of  unusual  or  extraordinary  cir- 
cumstances of  peril  to  which  the  property  is  exposed,  informa- 
tion concerning  which  is  withheld  within  the  rule  already 
stated.!** 

§  1873.  When  Subsequent  Reception  of  Premium 
no  Waiver  of  Concealment. — If  the  fact  concealed  is  material 
and  the  company  cannot  be  charged  with  knowledge  of  its 
existence  at  the  time,  the  fact  that  the  company  accepts  the 
premium  cannot  operate  as  a  waiver  to  bind  the  company. ^^'^ 

§  1874.  Concealment  of  Same  Facts  from  Other  In- 
surers.— The   assurer  cannot  show,  as  evidence  in  defense  of 

"*  Haley  v.  Dorchester  Mut.  F.  Ins.  Co.,  12  Gray  (Mass.),  545, 
based  upon  an  application  "svbich  provided  that  "questions  not  an- 
swered should  be  construed  most  favorably  to  the  risk."  ....  In  his 
instruction  to  the  jury,  Huntington,  .7.,  said:  "That  so  far  as  no 
answers  were  given  to  questions  in  the  application,  they  might  find 
that  the  company  waived  such  answers,  but  that  tlie  company  must 
have  the  benefit  of  the  provision  in  the  contract;  that  such  provision 
should  be  construed  most  favorably  to  the  rislc.  and  that  any  mate- 
rial concealment  or  concealment  of  a  material  fact  would  avoid  the 
policy." 

>«  Phoenix  L.  Ins.  Co.  v,  Eaddin.  120  U.  S.  783.  per  Gray.  .T.  See 
sec.  1855,  herein;  Moulor  v.  American  Ins.  Co.,  Ill  U.  S.  335;  Caz- 
enove  v.  British  Equitable  Assur.  Co.,  29  L.  J.  Com.  P.,  N.  S..  160; 
affirming  6  Com.  B.,  N.  S..  437. 

'«  See  sec.  1800,  herein. 

"'  Allen  V.  Fire  Ins.  Co.,  12  Vt.  3GG. 
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au  action  against  it,  that  the  assured  has  effected  insurance  in 
other  companies  by  a  concealment  of  the  same  facts.-^'*^ 

§  1875.  Other  Matters — Code  Provisions,  etc. — Gen- 
eral Statements. — We  have  considered  under  this  chapter 
the  principal  points  involved  in  decisions  relating  particu- 
larly to  other  than  marine  risks.  As  to  such  other  questions 
as  may  arise  we  refer  to  the  code  provisions  and  general  prin- 
ciples stated  under  the  preceding  chapter,  having  in  view  the 
general  rule  that  in  this  country  the  rule  as  to  concealment 
in  other  risks  is  not  so  strict  as  in  marine  insurances;  and  we 
also  refer  to  the  numerous  cases  under  the  chapter  on  warran- 
ties and  representations  hereinafter  noted. 

»•  People's  Ins.  Co.  v.  Spencer,  53  Pa.  St  353;  91  Am.  Dec.  217. 


CHAPTER  XLIV. 

REPRESENTATIONS  AND  MISREPRESENTATIONS. 

%  1882.    Representations  and  misrepresentations— Grcnerally, 

§  1883.    Representations,  defined. 

§  1884.    Misrepresentations,  defined. 

§  1885.    Representations  may  be  oral  or  written. 

§  1886.    Representation  precedes  contract. 

^  1SS7.    Representation  is  collateral  to,  but  no  part  of  the  contract. 

g  1888.  Same  subject:  The  theory  that  representations  are  a  part  of 
the  contract. 

§  1889.  What  weight  should  be  given  this  theory  that  representa- 
tions are  a  part  of  the  contract. 

§  1890.  Statements  that  are  part  of  contract  may  sometimes  be  rep- 
resentations. 

8  1891.  When  statements  In  application  are  representations:  Refer- 
ence to  application— Generally. 

§  1892.    Test  of  materiality  of  representation. 

§  1893,    Representation  only  relates  to  material  facts. 

§  1894.  False  representations  in  regard  to  material  matters  avoid 
contract. 

§  1895.  Misrepresentations  or  false  representations  must  be  of 
material  facts. 

§  1896.  Same  subject:  When  statement  Is  intentionally  false:  Effect 
of  the  fraud  as  to  materiality  of  fact  to  risk. 

§  1897.  Where  positive  representation  false  and  material,  fraud  need 
not  be  proven. 

§  1898,    Representation  may  be  of  facts  actually  material  to  the  risk. 

§  1S99,    Representation  may  be  of  facts  in  no  way  material  to  risk. 

§  1900.    RepresentatJon  may  be  of  facts  intontionally  false. 

§  1901.  Positive  statment  of  fact  which  assured  does  not  know  to  be 
true, 

§  1902.    Representations  through  mistake,  Ignorance,  or  negllgencei 

§  1903.    Oases  qualifying  the  last  rule. 

§  1904.  Representations  of  expectation,  belief,  or  opinion  without 
fraud. 

§  1905.    False  representations,  owing  to  fault,  etc.,  of  insurer's  agent. 

§  190fi.    Statements  founded  on  information  from  agent, 

§  1907.  Positive  statements  founded  on  Information  derived  from 
others, 

§  ions.    Statements  not  positive  based  on  Information  from  others. 

§  ■19i>0,    Positive  statements  defining  time  of  commencement  of  risk. 

§  1910.    Facts  actually  material  but  not  relied  on  by  insurer. 
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§  1911.    Matters  of  description,  or  facts  relating  to  property. 

§  1912.    Facts  rendered  material  by  stipulation. 

§  1913.    Statement  limited  as  to  its  effect  by  assured. 

§  1914.    Facts  stated  in  answer  to  inquiries. 

§  1915.    When  tlie  stipulated  materiality  of  statements  Is  qualified. 

§  1916.    Statements  under  statutory  provisions. 

§  1917,    Promissory  representations:  Statement  of  proposition. 

§  1919.    Same  subject:  Cases  and  opinions. 

§  1920.    Same  subject:  Conclusion. 

§  1921.    To  what  time  tlie  representation  refers. 

i  1922.  Representation  falsified  in  the  future  does  not  operate  retro- 
actively. 

§  1923.  Representation  true  when  made,  but  untrue  when  policy  de- 
livered. 

§  1924.    Representation  must  be  substantially  true. 

§  1925.  Loss  need  not  be  connected  with  misrepresentations  to  avoid 
contract. 

§  1926.    Misrepresentations  to  other  insurers. 

§  1927.    Representations  must  not  be  evasive. 

§  192S.  Statements  volunteered  and  irrelevant:  Irresponsive  an- 
swers. 

§  1929.    Ambiguous  or  doubtful  representations. 

§  1930.    Answers  to  ambiguous  or  doubtful  questions. 

§  1931.  Representations  false  as  to  part  of  property:  Entire  or  sev- 
erable contract. 

§  1932.    Representations  of  third  parties:  Parties  referred  to. 

§  1933.  Representations  may  be  changed,  modified,  altered,  or  with- 
drawn. 

§  1934.    Construction  of  representation. 

§  1935.  Rules  as  to  representations  apply  to  modification  of  con- 
tract. 

§  1882.  Representations — Misrepresentations — Gen- 
erally.— That  a  distinction  exists  as  to  their  legal  effect 
between  representations  and  warranties  is  unquestioned,  for 
a  representation  is  clearly  distinguishable  from  a  warranty. 
The  former  is  part  of  the  proceedings  which  propose  a  con- 
tract, while  the  latter  is  a  part  of  the  completed  contract,  either 
expressly  inserted  therein  or  appearing  therein  by  express  ref- 
erence to  statements  expressly  made  a  part  thereof.  The 
falsity  of  the  former  may  render  the  contract  voidable  for 
fraud;  but  a  noncompliance  with  the  latter  is  an  express 
breach  of  the  contract.^     But  this  distinction  is  dependent 

>  Wlieaton  v.  North  British  Ins.  Co.,  76  Cal.  415;  9  Am.  St.  Rep. 
216.    There  is  a  distinction  between  a  warranty  and  represeutatipo; 
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upon  the  proviso  that  it  is  once  ascertained  exactly  what 
constitutes  a  representation  and  what  a  warranty.  When 
this  point  is  reached  the  law  is  comjjaratively  clear.  But 
there  is  a  difficulty  in  formulating  a  certain  positive  rule 
which  shall  determine  what  constitutes  a  representation 
and  what  a  wan-anty  in  a  contract  of  insurance."  In  the 
consideration  of  this  question  the  fact  is  important  to  be 
noted  that  while  the  contract  is  evidenced  by  the  policy,  the 
application,  plan,  survey,  and  other  papers  and  documents 
may  be  expressly  or  otherwise  made  a  part  of  the  policy,  and 
it  is  not  infrequently  that  a  question  arises  as  to  the  suffi- 
ciency of  a  reference  to  other  papers,  etc.  So  again  in  mu- 
tual companies  and  societies  the  charter,  articles  of  associa- 
tion, constitution,  and  by-laws  are  generally  made  a  part  of 
the  contract;^  and  the  statutes  of  certain  states  contain  ex- 
press provisions  on  this  subject.*     Another  point  should  be 

the  first  being  a  part  of  the  contract,  and  the  latter  only  a  part  of 
the  proposal:  Weil  v.  New  York  L,  Ins.  Co.,  47  La.  Ann.,  pt,  2,  1405. 
"A  representation  differs  from  an  express  warranty  in  this  respect, 
viz.:  That  the  former  does  not,  and  the  later  doesy  appear  In  the 
policy.  A  statement  which  if  collateral  to  the  policy  only  amounts 
to  a  representation,  acquires  the  force  of  a  warranty  if  inserted  in 
the  instrument":  McArthur  on  Marine  Insurance,  ed.  1890,  5.  "There 
is  a  material  difference  between  a  representation  and  a  warranty;  a 
warranty  is  always  part  of  the  written  policy,  and  must  appear  upon 
the  face  of  it;  but  a  representation  is  only  a  matter  of  collateral  in- 
formation on  the  subject  of  the  insurance,  and  makes  no  part  of  the 
policy.  A  warranty  must  be  strictly  and  literally  complied  with;  but 
it  is  sufficient  if  a  representation  be  substantially  correct":  Ellis  on 
Fire  and  Life  Insurance  and  Annuities,  ed.  1834,  pp.  18,  *30;  Ham- 
mond on  Fire  Insurance,  ed.  1S40,  82. 

*  Daniels  v.  Hudson  F.  Ins.  Co.,  12  Cush.  (Mass.)  416,  per  Shaw, 
C.  T. 

«  Insurance  Co.  v.  Whitefield,  31  Md.  219;  Dwight  v.  Germauia  L. 
Ins.  Co.,  103  N.  Y.  341;  57  Am.  Eep.  729;  Supreme  Commandery  v. 
Ainsworth,  71  Ala.  73G;  Kolsey  v.  Universal  L.  Ins.  Co..  35  Conn.  236; 
Bauer  v.  Sampson  Lodge  etc..  102  Ind.  202;  rhoenix  Ins.  Co.  v.  Ben- 
nett. S7  Md.  132;  Miller  v.  Assurance  Assn..  42  N.  J.  Eq.  4.")9;  KimbalT 
V.  JEtna  Ins.  Co.,  9  Allen  (Mass.),  54;  Simeral  v.  Dubuque  INIut. 
etc.  Co.,  18  Iowa.  322;  Cushman  v.  United  States  L.  Ins.  Co..  59  N. 
Y.  557;  17  Am.  Rep.  372;  Clevenger  v.  Mutual  L.  Ins.  Co.,  2  Dak.  114. 
See  c.  vii.  herein. 

*  White  V.  Connecticut  Mut  L.  Ins.  Co.,  4  Dill.  (C.  C.)  177.  See 
Bee.  190,  herein. 
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considered,  and  tliat  is,  that  gi-eat  strictness  has  always  pre- 
vailed in  contracts  of  marine  insurance,  and  that  'between 
these  risks  and  fire  contracts  a  difference  exists  in  the  knowl- 
edge of  facts  upon  which  the  respective  contracts  are  founded, 
especially  where  the  agent  examines  the  property  or  fire  insur- 
ance maps  are  used.  That  also  in  life  risks  the  questions  pro- 
pounded are  generally  so  framed  as  to  specifically  cover  all 
material  points,  and  that  some  consideration  must  be  given  to 
the  fact  that  in  matters  relating  to  disease,  sickness,  and  the 
like  the  assured  ordinarily  has  no  special  knowledge  concern- 
ing the  human  system  or  the  vital  organs,  and  again,  at  the 
present  time  the  life  insurers  rely  largely,  if  not  entirely,  upon 
their  own  medical  advisers.^ 

§  1883.  Representations  Defined. — A  representation  is 
an  oral  or  written  statement  which  precedes  the  contract  of  in- 
surance, and  is  no  part  thereof,  unless  it  be  otherwise  stipu- 
lated, made  by  the  assured  or  his  authorized  agent  to  the  un- 
derwriter or  his  authorized  agent,  and  relates  to  facts  neces- 
sary to  enable  the  underwriter  to  form  his  judgment  whether 
he  will  accept  the  risk  and  at  what  premium.® 

•  Campbell  v.  Merchants'  etc.  Ins.  Co.,  37  N.  H.  41;  72  Am.  Dec. 
324,  per  Eastman,  J.;  Horn  v.  American  etc.  Ins.  Co.,  64  Barb.  (N.  Y.) 
81;  and  sec.  206,  herein,  where  both  the  above  cases  are  noted. 

•  Buford  V.  New  York  L.  Ins.  Co.,  5  Or.  334;  Alabama  Gold  L.  Ins. 
Co.  V.  Johnston,  SO  Ala.  467;  Higbee  v.  Guardian  Ins.  Co.,  60  Barb. 
<N.  Y.)  462;  affirmed,  53  N.  Y.  603;  Livingston  v.  Maryland  Ins.  Co., 
7  Cranch  (U.  S.),  506,  and  cases  under  section  next  following.  "A 
representation,  in  the  technical  sense  which  the  word  bears  to  the 
law  of  insurance,  is  an  oral  or  written  statement  made  by  the  assured 
or  his  agent  at  the  time  of  effecting  the  insurance,  whereby  the 
underwriter  is  more  readily  induced  to  enter  into  the  contract  than 
he  would  otherwise  have  been":  McArthur  on  Marine  Insurance,  ed. 
1890,  5,  citing  Williams,  J„  in  Behn  v.  Burness,  32  L.  J.  Q.  B.  204, 
205;  Arnould  on  Marine  Insurance,  6th  ed.,  514;  Marshall  on  Insur- 
ance, 4th  ed.,  345.  Representation,  defined,  when  material:  "A  repre- 
sentation in  Insurance  is  in  the  nature  of  a  collateral  contract,  either 
by  writing  not  inserted  in  the  policy  or  by  parol,  and  is  a  communi- 
cation of  facts  and  circumstances  relative  to  the  insurance  made  to 
the  underwriters,  with  a  view  to  enable  them  to  estimate  the  risli 
and  calculate  the  premium  to  be  paid.  A  representation  is  said  to  be 
material  when  it  communicates  any  fact  or  circumstance  that  may 
be  reasonably  supposed  to  influence  the  judgment  of  the  underwrit- 
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§  1884.  Misrepresentation  Defined. — A  misrepresenta- 
tion in  insurance  is  an  oral  or  written  statement  made  by  the 
assured  or  Ms  authorized  agent  to  the  underwriter  or  his  au- 
thorized agent  of  something  as  a  fact  which  is  untrue,  is 
known  to  be  untrue,  and  is  stated  with  intent  to  mislead  or  de- 
ceive, or  which  is  stated  positively  as  true  without  its  being 
known  to  be  true,  and  which  has  a  tendency  to  mislead,  such 
statement  relating  in  both  cases  to  material  facts.'^ 

§  1885.     Representation  may  be  Oral  or  Written. — A 

representation  may  be  oral  or  written,  made  by  the  assured  or 
his  agent,  but  is  not  written  on  the  face  of  the  policy.^  War- 
ranties are  not  favored  by  construction ;  they  should  be  express. 
The  fact  that  a  statement  is  not  written  on  the  policy  itself 
would,  in  the  absence  of  some  stipulation  evidencing  the  con- 
trary, show  an  intent  to  have  such  statement  considered  a  rep- 
resentation. 

§  1886".  Representation  Precedes  the  Contract. — A  rep- 
resentation precedes  the  contract,  being  an  inducement  to  it. 
It  is  a  statement  made  to  the  insurer,  before  the  subscription 
of  the  policy  or  its  completion,  with  reference  to  the  proposed 
contract  and  as  part  of  the  preliminary  proceedings.® 

ers  in  undertaking  the  risk  or  calculatins:  the  premium,  and  what- 
ever may  be  the  form  of  expression  used  by  the  insured  or  his  agrent 
in  making  a  representation,  if  it  have  the  effect  of  imposing  upon  or 
misleading  the  underwriter,  it  will  be  material  and  fatal  to  the  con- 
tract": Ellis  on  Fire  and  Life  Insurance  and  Annuities,  ed.  1S34,  pp. 
18.  *29. 

'  Daniels  v.  Hudson  River  Ins.  Co..  12  Cush.  (Mass.)  410;  59  Am. 
Dec.  102;  Clark  v.  Union  Mut.  F.  Ins.  Co.,  40  N.  H.  333;  77  Am.  Dec. 
721.    See  cases  throughout  tliis  chapter. 

»  Hartford  etc.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  59  Am.  Dec. 
6S4;  Livingston  v.  Delafield.  1  Johns.  (N.  Y.)  .523;  3  Caines  (N.  Y.).  49; 
Vandervorst  v.  Smith,  2  Cainos  (N.  Y.),  155.  per  Thompson,  J.;  Paw- 
son  V.  Watson,  Cowp.  78S;  Pawson  v.  Barnewalt,  Doug.  12.  n.  4;  Deer- 
ing's  Annot.  Civ.  Code  Cal.,  sec.  2571.    See  sec.  18S8.  herein. 

»  Dewees  v.  Manhattan  Ins.  Co.,  34  N.  .T.  L.  244;  Hlendale  Woolen 
Co.  V.  Protection  Ins.  Co.,  21  Conn.  19;  54  Am.  Dec.  309;  Hartford  etc, 
Ins.  Co.  V.  Harmer,  2  Ohio  St.  4r;2;  59  Am.  Dec.  084;  Alal)ania  Cold 
L.  Ins.  Co.  V.  .Tohnston,  80  Ala.  407;  Bufnrd  v.  Ne^v  York  L.  Ins.  Co., 
5  Or.  334;  Hlgbee  v.  Guardian  Ins.  Co..  06  Barb.  (X.  Y.)  462;  affirmed, 
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§  1887.  Representation  is  Collateral  to  but  no  Part 
of  the  Contract. — A  representation  is  not  per  se  of  tlie 
essence  of  the  contract,  but  is  merely  collateral  to  it.  It  is  a 
preliminary  statement  of  material  facts  or  circumstances  re^ 
lating  to  the  proposed  adventure,  and  made  for  the  infomia- 
tion  of  the  assurer,  such  statements  being  either  proposed  by 
the  assured  or  made  in  answer  to  questions  by  the  assurer,  the 
j3urpose  of  which  is  to  enable  the  latter  to  form  a  just  estimate 
of  the  risk  and  to  determine  whether  he  will  accept  or  reject 
the  same,  and  what  premium  he  will  charge  if  he  accepts.^*^ 
A  representation  is  not  necessarily  a  part  of  the  contract,  but  is 
an  inducement  thereto,^  ^  and  if  neither  the  policy  nor  applica- 
tion stipulates  that  the  answers  are  made  warranties,  or  are  in 
effect  made  warranties,  they  are  representations,  as  a  general 
rule.^^  A  bare  reference  to  an  annexed  paper  is  not  suffi- 
cient in  itself  to  make  it  a  part  of  the  contract  and  the  state- 
ments therein  warranties.^ ^  So  if  there  are  no  words  to  indi- 
cate that  the  parties  intended  that  the  statements  in  the  appli- 

53  N.  Y.  603;  Vandervorst  v.  Smith,  2  Caines  (N,  Y.),  155.  per  Thomp- 
son, J.;  Waterbury  v.  Dakota  F.  &  M.  Ins.  Co.,  6  Dak.  468;  43  N.  W. 
Rep.  697;  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2572. 

"  Alabama  G.  L.  Ins.  Co.  v.  Johnston,  80  Ala.  467,  per  Somerville, 
J.;  A^andervorst  v.  Smith,  3  Caines  (N.  Y.),  155.  per  Thompson,  J.;  Bn- 
ford  V.  New  York  L.  Ins.  Co.,  5  Or.  334;  Mutual  B.  L.  Ins.  Co.  v. 
Robertson,  59  111.  123;  Glendale  Woolen  Co.  v.  Protection  Ins.  Co.,  21 
Conn.  19;  54  Am.  Dec.  309;  Kentucky  Ins.  Co.  v.  Southard,  8  B.  IMon. 
(Ky.)  634;  Pawson  v.  Watson.  Cowp.  785,  per  Lord  Mansfield;  Higbee 
V.  Guardian  Ins.  Co.,  66  Barb.  (N.  Y.)  462;  aflu-med.  53  'N.  Y.  603; 
Williams  v.  New  England  etc.  Ins.  Co.,  31  Me.  219;  Bize  v.  Fletcher, 
Doug.  271,  per  Lord  Mansfield;  Lycoming  Ins.  Co.  v.  Mitchell.  48  Pa. 
St.  315;  Campbell  v.  New  England  Mut.  L.  Ins.  Co.,  98  Mass.  381; 
Goddard  v.  East  Texas  F.  Ins.  Co.,  67  Tex.  69;  1  S.  W.  Rep.  906; 
Simond  v.  Boydell,  Doug.  271,  per  Lord  Mansfield, 

"  Weil  V.  New  York  L.  Ins.  Co.,  47  La.  Ann,,  pt.  2,  1405,  "A  rep- 
resentation precedes  the  contract  of  insurance,  and  is  no  part  of  it," 
"A  warranty  is  a  part  of  the  contract,  and  must  be  exactly  and  liter- 
ally fulfilled A  warranty  is  a  binding  agreement    that  the 

facts  stated  are  true.  The  assured  by  his  warranty  engages  that 
whatever  may  be  the  condition  of  things  when  he  makes  his  applica- 
tion, the  facts  shall  be  as  warranted  when  the  policy  attaches": 
Flanders  on  Fire  Insurance.  2d  ed.,  222,  226,  227. 

-■  Cushman  v.  United  States  L.  Ins.  Co..  4  Hun  CS.  Y.\  783. 

"  Wall  V.  Howard  Ins.  Co..  14  Barb.  (N.  Y.)  383;  Cumberland  Val- 
ley Mut,  Prot.  Co.  V.  Mitchell,  48  Pa.  St.  374. 
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cation  should  be  considered  other  than  representations,  they 
will  be  so  held.^^  It  is  held,  however,  that  in  actions  on  life 
policies  the  application  and  policy  are  to  be  construed  to- 
gether as  one  instrument.^ ^  So  representations  in  the  appli- 
cation for  a  policy  which  provide  for  the  avoidance  thereof  if 
such  representations  are  false  or  insufficient  should  be  con- 
sidered as  part  of  the  contract,  to  the  same  effect  as  if  they 
were  recited  and  set  forth  at  large  in  the  policy.^ ^  In  case  of 
mutual  benefit  and  like  societies  doing  an  insurance  business, 
the  courts  ai-e  inclined  to  construe  the  statements  in  the  appli- 
cation as  representations,  even  though  it  be  therein  provided 
that  they  shall  be  held  warranties;  although  if  they  are  incor- 
porated in  the  policy  and  stipulated  as  warranties,  it  would  be 
otherwise.^  ^ 

§  1888.  Same  Subject — The  View  that  Representa- 
tions area  Part  of  the  Contract.— Although  the  law  as  stated 
under  the  last  section  seems  to  be  settled  by  a  long  course  of 
judicial  decisions  both  in  England  and  this  country,  neverthe- 
less Mr.  Duer  advances  the  proposition  that  a  positive  repre- 
sentation is  not  collateral  to,  but  is  actually  a  part  of,  the  con- 
tract to  which  it  relates.  The  object  of  his  discussion,  for  he 
enters  into  an  exhaustive  argument  in  support  of  the  proposi- 
tion, is  to  prove  that  the  substantial  truth  of  the  representation 
is  a  condition  precedent  to  the  right  of  the  assured  to  recover; 
that  the  question  of  constructive  fraud  is  eliminated  where  the 
representation  is  not  substantially  true,  and  the  avoidance  of  the 
policy  in  such  case  rests  alone  upon  a  breach  of  the  contract.*^ 
This  idea  is  perhaps  in  a  line  with  the  suggestion  by  Mr.  Ellis 

"  Campbell  v.  New  Encland  L.  Ins.  Co.,  98  Mass.  .381. 

"  Studwell  V.  Mutual  B.  L.  Assn.  of  America.  19  N.  Y.  Supp.  709. 

"  IToushtou  V.  Manufacturers'  etc.  Ins,  Co.,  8  Met.  (Mass.)  114;  41 
Am.  Dec.  489. 

"  Illinois  Masons'  etc.  Soc.  r.  Wintlirop,  8.5  111.  .537;  Grossman  v. 
Supreme  Lodge  (N.  Y.).  22  N.  Y.  St.  Rep.  .522;  Clapp  v.  Mutual  B. 
Assn.,  146  Mass.  .519;  in  N.  E.  Rep.  433;  Presbyterian  Mut.  Assur. 
Fund  V.  Allen,  lOfi  Tnd.  .593.  See  Co-operative  Assn.  v.  Leflove.  53 
Mass.  1;  and  see.  1891.  lierein. 

"  2  Duer  on  Marine  Insurance,  ed.  1846,  644,  et  scq.,  738,  et  seq., 
766,  et  seq. 
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tliat  a  "representation  in  insurance  is  in  the  nature  of  a  coUat- 
ei'al  contract."  ^^  The  proposition  also  derives  some  support 
from  a  Massachusetts  marine  case,  where  it  is  held  that  a  posi- 
tive representation  is  as  essentially  a  part  of  the  contract  as  a 
warranty,  and  must  be  literally  true,  otherwise  the  underwriter 
is  not  bound.  In  this  case  the  representation  was  that  the  ship 
had  arrived  safe  and  was  clear  of  her  cargo,  when  in  fact  slie 
was  entering  the  harbor,  was  grounded  upon  the  bar,  and  sus- 
tained injuries."''  And  it  is  also  held  in  another  case  that  the 
description  of  property  in  an  application  for  insurance  is,  strict- 
ly speaking,  a  part  of  the  contract  only  so  far  as  it  defines  the 
subject  matter.-^  And  Chancellor  Kent  is  evidently  in  ac- 
cord with  the  proposition,  at  least  to  the  extent  of  asserting 
that  in  the  absence  of  actual  fraud  there  is  no  other  fraud 
than  exists  in  every  case  where  a  party  relies  on  a  promise  that 
is  unfulfilled.^^  In  cases  of  actual  fraud,  however,  Mr.  Duer 
himself  admits  that  a  representation  is  a  collateral  statement 
and  no  part  of  the  agreement,  and  considers  that  whatever  fal- 
lacy exists  is  in  cases  of  constructive  fraud.^^  But  if  the  mis- 
representation be  of  facts,  inasmuch  as  insurance  is  a  contract 
uberrimae  fidei,  such  misrepresentation  must  be  deemed  equiv- 
alent to  fraud.2*  Mr.  Phillips  objects  to  the  "anomalous  ap- 
plication of  the  technical  terms  'fraud'  and  'fraudulent'  to 
many  of  the  misrepresentations"  held  to  defeat  the  policy,  and 
says  the  subject  is  one  of  implied  stipulation,  or  rather  rests 
upon  the  ground  of  an  implied  condition  that  there  is  no  mis- 
representation in  analogy  with  implied  warranties,  such  as  sea- 
worthiness, etc.^^     Mr.  Arnould  considers  somewhat  at  length 

"  Ellis  on  Life  and  Fire  Insurance,  29,  cited  in  Alston  v.  Mechan- 
ics' Mnt.  Ins.  Co.,  4  Hill  (N.  Y.).  334.  per  Walworth.  Ch. 

=»  Sawyer  v.  Coasters  Mut.  Ins.  Co.,  6  Gray  (Mass.).  221,  per  Met- 
calf.  J.  '  See.  also,  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  200; 
Kimball  v.  Mtnn  Ins.  Co.,  9  Allen  (Mass.),  540;  Burritt  v.  Saratoga 
Co.  Mnt.  F.  Ins.  Co.,  5  Hill  (N.  Y.).  188,  per  Bronson,  J. 

"  Howard  Ins.  Co.  v.  Brnner,  23  Pa.  St,  50. 

»  3  Kent's  Commentaries.  5th  ed.,  282. 

ss  See  substance  of  Mr.  Duer's  argument  noted  above.  See  Cora- 
foote  V.  Fowke,  6  Mees.  &  W.  378,  per  Lord  Abinger. 

"  Elkin  V.  Jansen,  13  Mees.  &  W,  659,  per  Baron  Burke. 

»  1  Phillips  on  Insurance,  3d  ed..  287,  sec.  537. 
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Mr.  Duer's  proposition,  but  concludes  that  it  is  not  in  accord 
with  the  cases,  and  that  whether  legal  fraud,  actual  or  con- 
structive, or  a  virtual  breach  of  conti-act  be  taken  to  be  the 
ground  on  which  misrepresentation  avoids  the  contract,  parol 
evidence  is  equally  admissible  of  representations  made  at  the 
time  of  effecting  the  policy  to  merely  control  or  explain  the 
written  contract  whenever  they  are  not  inconsistent  there- 
with.2« 

§  1889.  What  Weight  Should  he  Given  the  Theory 
that  Representations  are  aPartof  the  Contract,— We  have 
seen  that  a  representation  precedes  the  contract,  is  preliminary 
to  its  completion  or  subscription,  and  is  of  a  material  fact,  and 
one  which  operates  as  an  inducement  to  the  risk,  and  upon 
which  the  underwriter  bases  his  jadgment  in  accepting  or  re- 
jecting the  same  and  fixing  the  premium.  The  contract  of 
insurance  is  peculiarly  one  of  the  utmost  good  faith,  especially 
in  marine  risks,  and  it  is  an  implied  condition  that  the  good 
faith  required  shall  be  strictly  observed  in  all  negotiations  and 
representations  materially  affecting  the  contract.  A  repre- 
sentation materially  untrue  or  false,  or  actually  fraudulent,  is 
a  breach  of  the  condition  on  which  the  contract  is  based,  and 
therefore  necessarily  vitiates  the  contract.  It  is  difficult  to 
conceive  of  a  rule  which  shall  make  a  representation  not  ex- 
pressly or  impliedly  embodied  in  said  contract  a  part  thereof, 
or  rather  a  collateral  agreement,  so  as  to  bind  the  insured  by 
a  breach  thereof  the  same  as  if  it  were  embodied  therein,  when 
the  very  purpose  of  reducing  the  contract  to  writing  is  to  have 
some  certain  evidence  of  what  the  exact  agreement  is  between 
the  parties.  To  admit  evidence  that  the  contract  was  induced 
by  fraud,  misrepresentation,  or  deceit  or  evidence  of  the  terms 
of  the  representation  when  they  do  not  contradict  or  materially 
vary  the  express  terms  of  the  writing,  is  not  inconPistent  with 
leiral  principles,  and  is  a  safe  rule  sanctioned  by  a  long  course 
of  judicial  decisions.^''     Some  discussion  has  arisen  in  resrard 

«•  T  Arnould  on  Mnrine  Insnranoo,  Perkins'  ed.  ISHO.  500.  of  seq., 

♦496.  pt  seq. 

'■'  Pop  TSIcYery  v.  Ornnrl  Lorlffp  A.  O.  V.  W..  f>S  N.  J.  L.  IT;  20  Atl. 
Rep.  873.    See,  also,  cases  cited  under  sec.  1887,  herein. 
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to  the  validity  or  existence  of  an  oral  promissory  representa- 
tion, and  the  words  of  the  court  in  a  New  York  case  are  perti- 
neoit  in  this  connection,  and  will  be  noted  under  the  considera- 
tion of  the  question  of  promissory  representations.^^ 

§  1890.  Statements  which  are  Part  of  Contract  may 
Sometimes  be  Representations. — Although  a  representation 
is  not  generally  written  in  or  made  a  part  of  the  conti'act,  yet 
the  rule  does  not  preclude  the  insertion  of  statements  of  mat- 
ters relating  to  the  risk  in  the  policy,  under  an  express  stipula- 
tion that  they  are  not  to  be  deemed  warranties.  So  if  it  ap- 
pears from  the  whole  policy  that  the  statements  are  not  in- 
tended as  warranties,  they  will  not  be  so  held.^^  So  a  repre- 
sentation may  be  implied  from  the  words  used  in  the  policy; 
as  where  by  the  terms  of  the  policy  the  adventure  was  to  begin 
from  the  loading,  and  the  risk  was  at  and  from  a  named  port,  it 
was  held  that  the  words  were  not  a  warranty  to  load  at  the  des- 
ignated port,  but  a  representation  as  to  a  material  fact,  which 
being  untrue  avoided  the  contract.^*^  In  a  voyage  policy  the 
legal  import  of  the  words  "at  and  from  the  loading  of  the  goods 
on  board"  is  that  the  goods  must  be  loaded  at  the  port  of  de- 
parture specified.^^  The  words  "clerk  sleeps  in  the  store"  in 
an  application  for  insurance,  copied  into  the  policy,  are  a  mere 
description  and  not  a  warranty, ^^  and  the  question  whether  a 
statement  is  a  representation  merely  or  a  warranty  is  depend- 
ent largely  upon  the  form  of  expression  and  the  apparent  pur- 
pose of  the  statement,  with  a  tendency  on  the  part  of  courts  to 
favor  a  construction  that  they  are  representations  in  cases  of 
doubt.^'  So  where  certain  explanations  and  declarations  are 
inserted  by  the  assurer  in  the  application  specifying  the  degree 

»  Alston  V.  Mechanics'  Mnt.  Ins.  Co.,  4  Hill  (N.  Y.),  334.  per  Chan- 
■cellor  Walworth. 

»  National  Bnnk  of  D.  O.  Mills  etc.  v.  Union  Ins.  Co.  (Cal.),  26  Pac. 
Hop.  509. 

*•  Hodgson  V.  Richardson,  1  Black.  463. 

«  Spitta  V.  Woodman,  2  Taimt.  416;  Homeyer  v.  Lushinigton,  15 
East,  46.     See  Nonnen  v.  Kettlewell,  16  East,  176. 

*>  Frisbie  v.  Fayette  Ins.  Co..  27  Pa.  St.  32.'. 

^  Alabama  G.  L.  Ins.  Co.  v.  Johnston,  SO  Ala.  467;  Reid  v.  Harvey, 
4  Dow,  97. 
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of  responsibility  to  be  assumed  in  answering  questions,  and  it 
may  reasonably  be  deduced  therefrom  that  a  strict  warranty 
was  not  intended,  and  it  ai^ijears  that  tlie  assured  was  thereby 
induced  to  answer  the  questions  and  to  enter  into  the  contract, 
such  answers  will  be  held  only  representations,  notwithstand- 
ing the  application  is  made  a  part  of  the  contract,  and  th(3 
term  ''warranty"  is  employed  to  designate  the  character 
of  the  statements."^  So  in  a  policy  upon  thirty-six 
mules,  the  words  "all  contained  in  the  two-story  framed 
barn  (36  by  100  ft.)  situate  on  sec.  l^o.  19,"  etc.,  are 
held  to  be  merely  matter  of  description  and  not  a  warranty  ;^^ 
and  where  an  application  for  life  insurance  warranted  that 
the  answers  therein  were  correct  and  true,  and  declared 
that  if  any  of  them  should  be  in  any  material  respect  untrue 
or  false,  or  tend  to  deceive  the  insurer,  the  contract  should  be 
void,  it  was  held  a  mere  reprsentation  and  not  fatal,  unless 
fraudulently  false.^*^  Again,  a  policy  of  life  insurance  de- 
clared upon  its  face  to  be  upon  the  following  condition:  "If 
the  statements  made  by  or  in  behalf  of  or  with  the  knowledge 
of  the  said  insured  to  said  company,  as  the  basis  of  or  in  the 
negotiations  for  this  contract,  shall  be  found  in  any  respect 
untrue,"  then  and  in  each  of  said  cases  this  policy  shall  be 
null  and  void.  It  was  held  that  the  answers  contained  in  the 
application  were  in  the  nature  of  representations  only,  and  that 
in  order  to  defeat  the  policy  they  must  be  shown  to  be  materi- 
ally untrue,  or  untrue  in  some  particular  material  to  the  risk.^" 


»*  Fitch  v.  American  etc.  L.  Ins.  Co.,  59  N.  T.  .557;  17  Am.  Rep.  372. 
The  facts  in  the  case  upon  which  this  rule  is  basefl  are  these:  In  an 
application  and  policy  the  statements  of  the  insured  were  declared  to 
be  warranties  and  the  basis  of  the  contract,  but  in  other  pnrts  of  the 
application  it  was  stated,  in  substance,  that  nothinj;  but  fraud  or  in- 
tentional misstatements  would  avoid  the  policy,  and  that  payment 
of  the  sum  assured  Avould  be  contested  only  in  case  of  fraud.  It  was 
held  that  the  statements  would  not  be  regarded  as  warranties,  and 
that  to  sustain  a  defense  to  an  action  on  the  policy,  the  defendant 
must  show,  not  only  that  the  statements  were  untrue,  but  that  they 
were  known  by  the  insured  so  to  be.  and  that  they  were  made  in- 
tentionally and  with  a  fraudulent  desiprn. 

"  Holbrook  v.   St.  Paul  F.  etc.  Ins.  Co.,  25  Minn.  229. 

•"  Rchwnrzbach  v.  Ohio  Valley  Prot.  Union.  25  W.  Va.  022. 

•'  Campbell  v.  New  Ensland  etc.  Ins.  Co.,  98  Mass.  3S1. 
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It  is  also  lield  that  within  the  above  class  of  cases  are  those 
where  it  may  be  clearly  implied  from  the  language  used  that 
the  parties  intended  to  stipulate  that  the  statements  should  not 
be  deemed  warranties.  Thus,  an  agi'eement  that  the  applica- 
tion contains  a  full  and  true  exposition  of  the  facts  as  to  the 
situation,  value,  and  risk  of  the  property,  so  far  as  known  to 
the  assured,  must  be  construed  in  favor  of  a  representation.^^ 
So  statements  may  be  qualified  by  the  stipulation  "to  the  best 
of  his  knowledge  and  belief,"  ^^  or  by  the  statement  that  the 
answers  made  a  part  of  the  contract  are  "as  nearly  correct  as 
the  assurer  could  remember."  "^^  So  an  express  warranty  may 
be  qualified  by  the  words  of  the  application,  "material  to  the 
risk,"  so  as  to  make  the  statements  so  far  representations  as 
to  necessitate  their  being  "material"  to  avoid  the  policy.*^  And 
the  warranty  is  qualified  so  as  to  apply  only  to  the  risk  and 
value  where  the  words  are  used  "the  foregoing  is  a  cor- 
rect description,  correct  as  to  risk  and  value."  ^^  So  also 
where  the  words  used  are,  "we  believe  the  above  particu- 
lars and  statements  are  true,"  since  the  whole  construed 
together  shows  the  intent  to  make  the  statements  repre- 
sentations and  not  warranties.*^  Statements  in  an  appli- 
cation not  required  by  the  policy  are  representations  when 
not  descriptive  of  the  property,  even  though  the  applica- 
tion is  expressly  referred  to  in  the  policy  as  a  part  thereof."'* 
So  a  fact,  quality,  or  circumstance  specified  in  the  policy  may 
relate  to  the  risk,  or  may  be  used  for  the  purpose  of  identify- 
ing the  subject  matter.  In  the  former  case  it  will  be  a  war- 
ranty.*"*    But  if  facts  are  stated  merely  by  way  of  recital  or 

"  Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  Eep.  549  (annotated  case). 
See,  also,  Mulvelle  v.  Adams.  19  Fed.  Rep.  887;  Redman  v.  Hartford 
F.  Ins,  Co.,  47  Wis.  89;  Wilkins  v.  Germania  F.  Ins.  Co.,  57  Iowa. 
529. 

»»  Clapp  V.  Massacluisetts  etc.  Co.,  146  Mass.  519;  16  N.  E.  Kep.  433; 
Washington  etc.  Ins.  Co,  v.  Harvey,  10  Kan.  525. 

*>  iEtna  L.  Ins.  Co.  v.  France,  4  Otto  (94  U.  S.),  561. 

"  Waterbury  v.  Dakota  F.  Ins.  Co.,  6  Dalj.  468;  43  N.  W.  Rep.  697. 

**  Lindsay  v.  Union  Mut.  F.  Ins.  Co..  3  R.  I.  157. 

"  Wheelton  v.  Hardesty,  27  L.  J.  Q.  B.  241;  5  Jur..  N.  S..  14. 

"  Hartford  Prot.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452. 

•  Wood  V.  Hartford  F.  Ins.  Co.,  13  Conn.  533. 
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mere  description,  or  for  the  purpose  of  identifying  the  subject 
matter,  and  do  not  relate  to  the  risk,  they  are  representa- 
tions.^^ So  a  statement  as  to  occupancy  may  be  only  by  way 
of  description,  and  not  a  continuing  warranty.*^  And  where 
a  policy  is  upon  four  ice-boats  to  be  towed  by  a  certain  steamer 
or  some  other  good  boat  equal  thereto,  there  is  no  implied  war- 
ranty that  the  tow-boat  is  of  sufficient  capacity  to  manage  the 
four  ice-boats.^*  Statements  of  belief  or  expectation  or  in- 
formation, though  in  writing  in  the  policy,  are  representations 
merely.  A  representation  of  an  expectation  is  not  the  same 
as  the  positive  representation  of  an  existing  fact,  and  even 
though  the  latter  might  be  in  the  nature  of  a  warranty,  the 
former  does  not  become  a  warranty.^^  So  the  words  in  the 
margin  of  the  policy  that  the  ship  was  "expected  to  sail"  on  a 
specified  date,  made  in  good  faith,  amounts  only  to  a  repre- 
sentation of  the  belief  or  expectation  of  the  assured,  and  not 
a  warranty  that  she  will  sail  on  the  date  named.^^  So  rep- 
resentations as  to  age  and  value  of  buildings  made  on  an  ap- 
plication, even  though  declared  to  be  warranties,  are  mere  ex- 
pressions of  opinion,^^  especially  where  the  building  is  worth 
more  than  double  the  amount  insured  and  the  mistake  could 
not  'in  any  way  affect  the  risk.^^  Within  the  class  of  cases 
properly  to  be  noted  under  this  section  are  those  contracts 
wherein  the  question  arises  whether  a  stipulation  is  a  repre- 
sentation or  a  warranty.  The  determination  of  this  point, 
however,  rests  upon  the  intention  of  the  parties,  the  presump- 
tion, however,  being  in  favor  of  construing  stipulations  as 

«  Schnltz  V.  Merchants'  Ins.  Co.,  57  Mo.  331. 

"  Burlington  Ins.  Co.  v.  Brockway,  138  111.  044;  28  N.  E.  Kep.  799. 

«  Merchants'  Ins.  Co.  v.  Alger,  31  Pa.  St.  446. 

*"  Hernets  v.  Union  Mut.  F.  Ins.  Co.,  48  Me.  558;  77  Am.  Dec.  244. 

»•  Rice  V.  New  England  Ins.  Co.,  4  Pick.  (Mass.)  439.  See  Baxter 
V.  New  England  Ins.  Co.,  3  Mason  (C.  C),  96;  and  see  as  to  marginal 
reference,  Kenyon  v.  Berthon,  Doug.  12,  n.  4;  Wood  v.  Hartford  Ins. 
Co.,  13  Conn.  533;  35  Am.  Dec.  92;  Co-operative  Assn.  v,  Leflove,  53 
Miss.  1. 

"  Phft^nix  Ins.  Co.  v.  Wilson  (Ind.).  25  N.  E.  Rep.  .^>92;  20  Ins.  L.  J. 
73;  Eddy  v.  Hawkeye  Ins.  Co.  (Iowa\  30  N.  W.  Rep.  SOS.  But  see 
German  Ins.  Co.   v.  Gibson.  53  Ark.  404:  14  S.  W.  Rop.  672. 

"  Eddy  V.  Hawkeye  Ins.  Co.,  70  Iowa,  472;  30  N.  W.  Rep.  808. 
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representations,  in  cases  of  doubt.  But  if  the  words  used 
show  a  clear  purpose  to  make  the  statements  of  the  assured  of 
the  same  force  as  warranties,  or  in  effect  warranties,  then 
courts  must  be  governed  bj  the  contract  which  the  parties  have 
made  for  themselves,  otherwise  if  there  is  room  for  construc- 
tion the  stipulation  will  not  be  held  to  bind  the  assured  by  the 
rigid  rules  of  a  warranty.  ^^ 

§  1891.  When  Statements  in  Application  are  Repre- 
sentations— Reference  to  Application — Generally.^^ — The 

general  rule  is  that  a  statement  in  an  application  is  a  represen- 
tation, rather  than  a  warranty,  unless  made  a  warranty  by  ex- 
press terms  or  otherwise  so  clearly  referred  to  as  to  become  a 
part  thereof.^^  If  the  policy  contains  no  warranty  of  the 
truth  of  the  statements  in  the  application,  and  the  latter  ia 
not  made  a  part  of  the  policy,  the  statements,  or  some  of  them, 
must  be  both  material  and  untrue  to  defeat  a  recovery.^^  So 
in  the  case  of  benefit  certificates  if  the  entire  contract  is  con- 
tained therein,  and  they  do  not  mention  nor  refer  to  the  appli- 
cant's answers  to  questions,  such  answers  are  representations 
and  not  warranties,  and  are  no  part  of  the  contract,^'^  and  the 
representations  must  not  only  be  made  a  part  of  the  contract, 
but  must  clearly  appear  from  the  entire  contract  to  be  deemed 
strict  conditions,  upon  the  literal  truth  or  fulfillment  of  which 
the  contract  rests.^*  ISTor  is  an  application  for  insurance  de- 
scribing a  building  a  warranty,  unless  inserted  in  the  policy  or 
clearly  made  a  part  thereof,  and  a  mere  general  reference  in 

"  Wood  V.  Hartford  Ins.  Co..  13  Conn.  544. 

"  As  to  when  statements  in  application  are  warranties,  see  next 
chapter. 

"  Daniels  v.  Hudson  River  etc.  Ins.  Co.,  12  Cush.  (Mass.)  41():  Yirar 
V.  Supreme  Lodse  K.  of  P.,  52  N.  J.  L.  455:  20  Atl.  Rep.  36;  Wilson  v. 
Conway  F.  Ins.  Co.,  4  R.  I.  141;  Presbyterian  Assur.  Fund  v.  Allen, 
106  Ind.  593;  Price  v.  Phoenix  Mut.  L.  Ins.  Co..  17  Minn.  497;  Colum- 
bian Ins.  Co.  V.  Lawrence,  10  Pet.  (U.  S.)  507;  2  Pet.  (U.  S.)  47;  Brad- 
man  V.  New  Hampshire  ]\Iut.  F.  Ins.  Co.,  20  N.  H.  551. 

"»  Fidelity  &  Casualty  Co.  v.  Alport,  14  U.  S.  C.  C.  A.  474;  67  Fed. 
Rep.  460. 

"  McVey  v.  Grand  Lodge  A.  O.  U.  W..  53  N.  J.  L.  17;  20  Atl.  Rep. 
873.     See  sec.  1887,  herein. 

••  Vivar  v.  Supreme  Lodge  K.  of  P.  (X.  Y.),  20  Atl.  Rep.  36. 
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the  policy  to  the  application  is  not  sufficient  to  give  it  the  effect 
of  a  warranty.^*^  Again,  a  policy  of  life  insurance  provided 
that  "if  any  of  the  declarations  or  statements  made  in  the  ap- 
plication for  this  policy,  ujjon  the  faith  of  which  this  policy  is 
issued,  shall  be  found  in  any  respect  untrue,"  the  policy  shall 
be  void,  and  purported  to  be  made  by  the  insui-ers  in  consider- 
ation of  the  representations  made  to  them  in  the  application 
for  the  policy.  It  was  held  that  the  answers  to  the  questions 
in  the  application  were  representations  and  not  warranties,  and 
that  their  untruth  was  matter  of  defense  to  be  pleaded  and 
proved  by  the  insurer;  but  that  such  representations  were  made 
conclusively  material  by  the  terms  of  the  policy.^®  Again, 
an  application  for  a  policy  of  life  insurance  contained  an  agree- 
ment that  the  answers  and  statements  should  "be  the  basis  and 
form  part  of  the  contract  or  policy,  and  if  the  same  be  not  in 
all  respects  true  and  correctly  stated,  the  said  policy  shall  be 
void  according  ix)  the  terms  thereof."  The  policy  declared 
that  the  insurance  was  "in  consideration  of  the  representations," 
etc.,  and  that  fraud  and  intentional  misrepresentations  vitiated 
the  policy,  but  did  not  otherwise  refer  to  tlie  application.  It 
was  held  that  the  agreement  and  statements  in  the  application 
did  not  become  a  part  of  the  policy  and  were  not  warranties, 
and  that  the  policy  was  avoided  only  for  fraud  or  intentional 
misrepresentations.^* 

§   1892.     Test  of  Materiality    of    Representation.— It 

is  said  that  a  misrepresentation  must  be  of  a  fact  material  to 
the  risk.^^  "While  it  is  true  that  a  misrepresentation  will  avoid 
the  policy  if  it  is  of  a  fact  actually  material  to  the  risk,  it  is 
not  true  that  it  must  be  material  to  the  risk  as  such  in  all  cases. 
It  need  not  actually  have  any  bearing  upon  the  state  or  condi- 
tion of  the  subject  matter.  The  rule  already  given  as  to  what 
constitutes  a  material  fact  in  cases  of  concealment  is  generally 

"  Jefferson  Ins.  Co.  t.  Cothpal.  7  Wend.  fN.  Y.)  72;  22  Am.  Dec. 
5G7. 

"  Price  V.  Phoenfx  Mut.  L.  Ins.  Co..  17  Minn.  497;  10  Am.  Rep.  106. 

"  American  Popular  L.  Ins.  Co.  v.  Day,  39  N.  .7.  89;  23  Am.  Rep. 
198. 

«  Battles  V,  York  Co.  Mut.  F.  Ins.  Co.,  41  :Me.  208. 
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applicable  here.  The  question  is,  Did  the  fact  or  circuio- 
stance  represented  or  misrepresented  operate  to  induce  th^ 
insurer  to  accept  the  risk  or  to  accept  it  at  a  less  premium? 
If  it  oilers  a  false  inducement  which  is  acted  upon  in  either 
case,  the  insurer  being  misled  or  deceived,  the  representation 
is  material.  And  this  is  so  if  the  truth  would  have  disclosed 
a  fact  increasing  or  materially  changing  the  risk  as  understood 
and  agreed  upon  to  be  taken,  or  if,  had  the  truth  been  known, 
the  insurer  would  have  materially  modified  the  terms  of  the 
contract,  or  have  rejected  the  risk  or  charged  a  higher  pre- 
mium, or  if  the  representation  was  calculated  to  mislead  and 
does  mislead;  it  being  assumed,  however,  that  the  insurer  is 
governed  by  the  rules  governing  prudent  and  intelligent  un- 
derwriters in  practice  in  like  cases.®^  So  where  the  assured 
knows  that  the  application  is  to  be  forwarded  to  the  company, 
and  that  the  description  of  the  property  therein  is  by  the  terms 
thereof  to  be  the  basis  on  which  the  risk  will  be  accepted  or 
rejected,  such  statements  are  material,  and  must  not  be  es- 
sentially untrue.^*  If  the  facts  and  attendant  circumstances 
show  that  the  representations  could  not  have  induced  the  ac- 
ceptance of  the  risk  at  all,  nor  have  influenced  the  rate  of  pre- 
mium,  it  is  not  material.^^     If  the  assured  was  in  apprehen- 

"  Waterbnry  v.  Dakota  F,  &  M.  Ins.  Co.,  6  Dak.  468;  43  N.  W. 
Rep.  697;  Bobbitt  t.  Liverpool  etc.  Ins.  Co.,  66  N.  C.  70;  Common- 
wealth V.  Morninsrer,  18  Ind.  352;  Vanderworst  v.  Smith,  2  Caines 
(N.  Y.),  155,  per  Thompson,  J.;  Himely  v.  Soiith  Carolina  Ins.  Co.,  1 
Mill's  Const.  153;  12  Am.  Dec.  623:  Clason  v.  Smith,  3  Wash.  fC.  C.) 
156;  Quinn  v.  National  Assur.  Co.,  1  .Tones  &  C.  316;  NicoU  v.  Ameri- 
can Ins.  Co.,  3  Wood.  &  M.  (C.  C.)  529:  Jefferson  Ins.  Co.  v.  Cotheal, 
7  Wend.  (N.  Y.)  72;  22  Am.  Dec.  567;  Libald  v.  Hill.  2  Dow,  2a3:  IMu- 
tual  B.  L.  Ins.  Co.  v.  Miller,  39  Md.  475;  Murfatroyd  v.  Crawford.  3 
Dall.  (U.  S.)  491;  Carpenter  v.  American  Ins.  Co..  1  Story  fC.  C).  57; 
Millville  v.  Adams,  19  P^ed.  Rep.  887;  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  (TJ.  S.)  25;  In.craham  v.  South  Carolina  Ins.  Co..  3  Brev. 
(S.  C.)  522;  Franklin  F.  Ins.  Co.  v.  Martin.  40  N.  J.  L.  568;  Hollom<an 
V.  Life  Ins.  Co.,  1  Wood  (C.  C),  674;  Sehweder  v.  Stock  etc.  Ins.  Co., 
46  Mo.  174.  The  materiality  and  truth  of  statements  in  an  applica- 
tion not  made  part  of  the  policy  is  for  the  .iury:  Fidelity  &  Casualty 
Co.  V.  Alpert.  14  U.  S.  C.  C.  A.  474:  67  Fed.  Rep.  460. 

"  Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa,  ,507. 

«  Clason  V.  Smith,  3  Wash.  (C.  C.)  156.  "The  materiality  of  the 
representation  is  determined  by  the  same  rule  as  the  materiality  of 
a  concealment":   Deering's  Annot.  Civ.  Code  Cal.,  sec.  2581. 
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sion  of  incendiarism  and  falsely  states  to  the  contrary,  he  can- 
not recover. *^*^  A  misrepresentation  as  to  the  time  the  vessel 
is  out  on  her  voyage  is  not  material,  provided  the  actual  time 
she  has  been  out  is  within  the  usual  time  of  her  voyage.^^  A 
recital  that  certain  parties  are  insured  on  account  of  other 
named  parties  is  not  a  representation  of  ownership  of  the  ves- 
sel insured.^^  So  a  representation  that  imports  that  the  ves- 
sel is  seaworthy  is  immaterial,  as  seaworthiness  of  a  vessel  is 
impliedly  warranted  in  marine  risks.°^  But  if  such  a  fact  is  in 
answer  to  inquiries  by  the  insurer,  it  would  be  otherwise. 
And  a  representation  as  to  where  the  ship  was  at  the  date 
of  the  commencement  of  a  time  policy  is  immaterial,  because 
the  true  commencement  and  termination  of  the  risk  are  the 
termini  fixed  by  the  policy.'^*'  So  whei^  the  risk  was  refused 
upon  the  ground  that  the  beneficiary  was  the  first  cousin  of 
the  applicant,  but  thereafter  the  applicant  wrote  to  the 
company  that  the  beneficiary  was  a  creditor  and  his  friend,  de- 
pendent upon  him  for  support,  which  statement  was  false  in 
part,  but  was  not  a  material  inducement  to  issuing  the  policy, 
it  was  held  that  in  view  of  the  fact  that  the  statements  in 
the  application  were  made  warranties,  that  the  letter  was  not  a 
part  of  the  application,  but  was  admissible  to  show  fraud,  al- 
though it  was  not  a  statement  the  falsity  of  which  would  ren- 
der the  policy  void,  and  it  was  immaterial  whether  the  appli- 
cant authorized  writing  and  sending  the  letter  or  not.'^^  A  rep- 
resentation that  adjoining  land  is  vacant  is  immaterial."^^  So 
a  representation  that  the  building  was  finished,  made  at  the 
time  of  obtaining  consent  to  other  insurance,  is  immatcrial,'^^ 
An  oral  representation  made  to  the  company's  agent  but  never 
communicated  to  the  company,  and  which  did  not  induce  the 

«•  Whittle  V.  Farmville  Ins.  etc.  Co..  3  Hnirhes  (0.  C).  421. 

"  Mackay  v.  Rhinelander,  1  Johns.  Cas.  (N.  Y.)  408. 

•'  Chase  v.  Washington  Alut.  Tns.  Co..  12  Barb.  (N.  Y.)  595. 

"  Ancrusta  Ins.  etc.  Co.  v.  Abbott.  12  ^ffl.  348. 

"  Vi.cneanx  v.  Lime  Rock  Ins.  Co.,  HO  Me.  457:  citinc:  Manly  v. 
TTnited  M.  &  F.  Ins.  Co.,  9  Mass.  85;  Martin  v.  Fishing  Ins,  Co.,  20 
Pick.  (Mass.)  3S0. 

"  Mace  V.  Proviflont  L.  Ins.  Assn..  101  N.  C.  122:  7  S.  E.  Rep.  674. 

"  Stobbins  v.  Clobe  Ins.  Co.,  2  ITmII  (N.  Y.).  632. 

"  Williams  v.  New  England  Mut.  F.  Ins.  Co.,  31  Me.  219. 
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risk  or  have  any  influence  upon  the  company,  is  not  materialJ* 
Further  ilhistration  will  appear  under  the  subsequent  sec- 
tions in  this  chapter. 

§  1893.  Representation  Only  Relates  to  Material  Facts 
Except  It  be  Othei'wise  Stipulated. — Within  the  limits 
of  the  rule  above  stated,  unless  it  is  otherwise  stipulated,  a  rep- 
resentation is  a  statement  of  or  relating  to  facts  actually  ma- 
terial; or  which  concern  the  risk  or  to  a  fact  intended  to  be 
made  material,''^  or  the  representation  must  be  made  iinder 
such  circumstances  as  to  be  deemed  material  by  the  imder- 
writer.'^^  In  the  absence  of  fraud  the  materiality  of  mere  ver- 
bal representations  is  the  controlling  element  in  determining 
their  effect,  and  if  immaterial,  the  contract  cannot  be  affected, 
even  though  the  policy  stipulates  that  representations  in  the 
application  avoid  the  policy  if  untrue  in  any  respect.'^'^  A  rep- 
resentation need  only  be  true  as  to  matters  material  to  the  risk, 
and  this  distinguishes  it  from  a  warranty.''^® 

§  1894.  False  Representations  in  Regrard  to  Material 
Matters  avoid  Contract. — A  false  representation  in  re- 
gard to  material  matters  within  the  rule  as  to  what  constitutes 

'«  Girard  F,  &  M.  Ins.  Co.  v.  Stephenson,  37  Pa,  St.  293. 

"  Alabama  G,  L.  Ins.  Co.  v.  Johnston,  SO  Ala.  467;  NicoU  v.  Ameri- 
can Ins.  Co.,  3  Wood.  &  M.  (C.  C.)  529;  Buford  v.  New  York  L.  Ins. 
Co.,  5  Or.  334;  Board  man  v.  New  Hampshire  F.  Ins.  Co.,  20  N.  H. 
551;  Hartford  etc.  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452;  59  Am.  Dec. 
G84;  Vivar  v.  Supreme  Lodge  K.  of  P.,  52  N.  J.  L.  455;  20  Atl.  Rep. 
36;  Maryland  Ins.  Co.  v.  Rudens'  Admr.,  6  Crauch  (U.  S.),  338;  Clark 
V.  Union  Mut.  F.  Ins.  Co.,  40  N.  H.  333;  77  Am.  Dec.  721;  Elkins  v. 
Jansen,  13  B.  &  W.  655.  A  misrepresentation  must  be  "of  a  matter 
material  to  the  risk,  either  designed  or  otherwise":  Hammond  ocn  Fire 
Insurance,  ed.  1840,  89,  citing  Farmers'  Ins.  etc.  Co.  v.  Snyder,  16 
Wend.  (N.  Y.)  480,  488.  A  false  representation  must  be  of  a  fact 
actually  material  to  the  risk,  or  one  clearly  so  intended  by  the  agree- 
ment of  the  parties  in  order  to  vitiate  the  policy:  Weil  v.  New  York 
L.  Ins.  Co.,  47  La.  Ann.,  pt.  2,  1405. 

"  YixnT  V.  Supreme  Lodge  K.  of  P.,  52  N.  J.  L.  4.55;  20  Atl.  Rep.  36. 

"  Higbee  v.  Guardian  Mut.  L.  Ins.  Co.,  53  N.  Y.  603. 

«  Duncan  v.  Sun  F.  Ins.  Co.,  6  Wend.  (N.  Y.)  488;  22  Am.  Dec.  539; 
Fowler  v.  ^.tna  F.  Ins.  Co.,  6  Cow.  (N.  Y.)  673;  16  Am.  Dec.  460; 
Waterbury  v.  Dakota  F.  &.  M.  Ins.  Co.,  6  Dak.  468;  43  N.  W.  Rep, 
697. 
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a  material  fact  above  given,  will  avoid  the  contract/^  even 
though  not  embraced  in  the  contract,  and  therefore  not  a  part 
thereof.^®  Under  the  California  code  "a  representation  is  to 
be  deemed  false  where  the  facts  fail  to  correspond  with  its 
assertions  and  stipulations."  ^^  Where  any  of  the  material 
representations  in  a  fire  policy  are  false,  the  insurer's  tender 
of  the  premium  and  notice  that  the  policy  is  canceled  before 
the  commencement  of  suit  thereon  operate  to  rescind  the  con- 
tract of  insurance.®^ 

§  1895.  Misrepresentations  or  False  Representations 
must  be  of  Material  Facts. — As  a  general  rnle  misrepre- 
sentations will  not,  in  the  absence  of  stipulations  to  the  con- 
trary, avoid  the  policy,  unless  they  relate  to  material  facts.*' 
So  it  is  held  that  a  representation  must  not  only  be  fake,  but 

"  Babbitt  v.  Liverpool  etc.  Ins.  Co.,  66  N.  C.  70;  8  Am.  Dec.  494; 
Ely  V.  Hallett,  2  Caines  (N.  Y.),  57;  Hoffman  v.  Legion  of  Honor  (U. 
S.  C.  C.  Va.  18SS),  35  Fed.  Kep.  252;  Lewis  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.),  508;  Fruswortb  v.  Agawam  Mut  F.  Ins.  Co.,  10  Cusb.  (Mass.) 
5S7;  Carpenter  v.  American  Ins.  Co.,  1  Stoi"y  (C.  C),  57;  Prudbomme 
T,  Salamander  F.  Ins.  Co.,  27  La.  Ann.  695;  Archer  v.  Metropolitan 
L.  Ins.  Co.,  13  Pbila.  (Pa.)  139;  Bufe  v.  Turner,  6  Taunt.  338;  2  Marsb. 
40;  McVey  v.  Grand  Lodge  A.  O.  U.  W.,  53  N.  J.  L.  17;  20  Atl.  Rep. 
873;  Wainwright  v.  Bland,  1  Moody  &  R.  481;  1  Mees.  &  W.  32;  fi 
Tyrw.  417;  Anderson  v,  Tboniton,  8  Excb.  425;  Darby  v.  Newton.  6 
Taunt.  .544;  2  Marsb.  252;  Louisiana  Mut.  Ins.  Co.  v.  New  Orleans  Ins. 
Co.,  13  La.  Ann.  240. 

«"  McA>y  V.  Grand  Lodge  A.  O.  U.  W.,  53  N.  ,T.  17;  20  Atl.  Rep.  873. 

"  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2.">79.  And  if  a  representa- 
tion is  false  In  a  material  point,  the  injured  party  may  rescind  from 
the  time  it  becomes  false:  Deering's  Annot.  Civ.  Code  Cal.,  see.  2580. 

"  Ranlcin  v.  Amazon  Ins.  Co.,  89  Cal.  203;  23  Am.  St.  Rep.  4G0. 

"  Clason  V.  Smith,  3  Wash.  (C.  C.)  150;  Bellaty  v.  Thomaston  Ins. 
Co.,  61  Me.  414;  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cusb.  (Mass.) 
416;  59  Am.  Dec.  192;  Stetson  v.  Massachusetts  Ins.  Co.,  4  Mass.  330; 
"Waterbury  v.  Dakota  F.  &  M.  Ins.  Co.,  6  Dak.  408;  43  N,  W,  Rep. 
097;  Schroeder  v.  Stock  etc.  Ins.  Co.,  46  Mo.  174;  Dewees  v.  Manhat- 
tan Ins.  Co.,  34  N.  J.  244;  Roardman  v.  New  Hampshire  Mut.  B.  F. 
Ins.  Co.,  20  N.  H.  551;  Cushman  v.  United  States  L.  Ins.  Co..  4  Hun 
(N.  Y.),  783;  Kirty  v.  Smith,  1  Barn.  <S:  Aid.  072;  Mackay  v.  Rhine- 
lander.  1  Jobiis.  Cas.  (N.  Y.I  408;  Hartford  etc.  Ins.  Co.  v.  Ilarmer.  2 
Ohio  St.  452;  .59  Am.  Dec.  084;  Aicher  v.  Metropolitan  L.  Ins.  Co..  13 
Pbila  (Pa.)  139;  Hodgson  v.  Marine  Ins.  Co..  5  Crancb  (T^.  S.l.  100; 
Alsop  V.  Insurance  Co.,  1  Sum  (C.  C).  458;  Holloman  v.  Life  Ins.  Co.» 
1  Wood  (C.  C),  674;  Mosley  v.  Vermont  Mut.  F.  Ins.  Co.,  55  \t.  142. 
Joyce,  Vol.  III.— 119 
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must  be  material  to  avoid  the  policy,^*  and  also  that  its  knowii 
faLsity  will  not  vitiate  the  contract  unless  the  representation 
was  material,  or  deemed  so  by  the  insurer  ;^^  and  it  is  aJso  held 
that  representations  must  be  materially  different  from  the 
truth  in  a  way  that  increases  the  risk,  in  order  to  avoid  the  con- 
tract.^® Unintentional  misstatements  by  an  assured  will  not 
be  treated  as  a  breach  of  warranty  rendering  his  policy  void 
when  the  policy  itself  declares  that  "fraud,  false  swearing,  mis- 
statement, or  concealment  of  a  material  fact  by  the  assured 
shall  render  this  policy  void."^'^ 

§  1896.  Same  Subject — Where  Statement  is  Inten- 
tionally False — EfTect  of  the  Fraud  as  to  Materiality  of 
Fact  to  Bisk. — If  the  representation  is  calculated  to  mis- 
lead or  deceive,  it  is  material.^^  So  also  where  it  is  intention- 
ally false  and  calculated  to  mislead  the  insurers  into  issuing 
the  policy,  and  is  material,  the  policy  is  avoided.^^  And  while 
an  intentionally  false  statement  presents  a  case  of  actual  fraud, 
and  might  seemingly  constitute  an  exception  to  the  rule  last 
stated,^^  nevertheless  it  is  within  the  rule,  for  it  comes  within 
the  test  of  materiality  already  stated.^^  So  that  it  may  be 
given  as  a  general  rule  that  if  the  representation  is  intention-' 
ally  false,  the  conclusion  is  necessitated  that  the  purpose  was 
to  mislead  or  deceive  the  insurer,  and  thereby  induce  him  to 
take  the  risk,  and  in  such  case  the  presumption  fairly  arises 
that  the  underwriter  was  so  induced,  and  the  fraud  will  vitiate 
the  contract.  Eut  the  distinction  exists  between  this  and  cases 
within  the  rule  noted  under  the  last  section,  namely,  that  al- 
though an  intentionally  false  representation  by  fraudulently 
inducing  the  risk  is  made  material,  yet  an  inquiry  into  its  ac- 

0*  Clason  V.  Smith,  3  Wash.  (C  C.)  156. 

«  Vivar  v.  Supreme  Lodge  K.  of  P.,  52  N.  J.  L.  455:  20  Atl.  Rep.  36. 

«  Nicoll  V.  American  Ins.  Co..  3  Wood.  &  M.  (C.  C.)  529. 

"  National  Bank  v.  Union  Ins.  Co.,  88  Cal.  497;  22  Am.  St.  Eep. 

S24. 

^^  Bobbitt  V.  Liverpool  etc.  Ins.  Co.,  66  N.  C.  70. 

•»  McVey  v.  Grand  Lodge  A.  O.  U.  W.,  53  N.  J.  L.  17;  20  Atl.  Rep. 

«73. 
">  Section  1895,  herein. 
•*  Section  1892,  herein. 
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tual  materiality  to  the  risk  is  precluded  by  the  intentional 
fraud  when  the  same  is  not  denied  and  clearly  proven.^^ 
Thus,  it  is  held  that  the  assurer  must  prove  either  that  the 
representation  was  untrue  or  fraudulent.^^  But  to  preclude 
an  inquiry  into  the  materiality  to  the  risk  of  the  fact  intention- 
ally misrepresented,  the  fraud  of  the  assured  and  his  intent  to 
mislead  and  deceive  should  be  clearly  and  satisfactorily  estab- 
lished, for  the  law  will  not  presume  fraud ;  the  burden  is  upon 
the  affirmative.^'*  But  fraud  may  in  other  contracts  be  estab- 
lished by  circumstances  from  which  fraud  may  be  inferred,  as 
well  as  by  direct  and  positive  proof,  and  the  rule  would  no 
doubt  cover  insurance  contracts;®*  and  in  cases  where  upon 
the  proof  there  is  a  doubt  as  to  the  fraudulent  intent,  then  evi- 
dence is  admissible  of  the  immateriality  of  the  facts  misrep- 
resented.^®  Mr.  Parsons,  however,  raises  a  question  whether 
even  in  cases  of  actual  fraud  it  would  not  be  proper  to  admit 
evidence  that  the  insurers  were  wholly  uninfluenced  by  the  in- 
tentional falsehood.®'    We  would  suggest  that  the  fraud  con- 

•*  2  Duer  on  Marine  Insurance,  ed.  1846,  691-93;  Pawson  v.  Watson, 
€owp.  787;  3  Kent's  Commentaries,  5th  ed.,  2S3;  Roberts  v.  Fon- 
noreau,  Park  on  Insurance,  176;  Imperial  F.  Ins.  Co,  v.  Murray,  73 
Pa.  St.  13. 

»•  Cnshman  v.  United  States  L.  Ins.  Co.,  4  Hun  (N.  T.),  783. 

**  Pine  V,  Vanuxem.  3  Yeates  (Pa.),  30.  "As  fraud  is  never  pre- 
sumed, an  underwriter  who  would  impute  fraud  to  the  insured  must 
be  prepared  to  prove  it  by  evidence  according  to  the  maxim,  Incum- 
bit  sans  probandi  ei  qui  dicit":  1  Marshall  on  Insurance,  ed.  1810, 
*466.  See  lonides  v.  Pender,  9  L.  R.  Q.  B.  531;  43  L.  J.  Q.  B.  227; 
Livingston  v.  Dela field,  3  Caines  (N.  Y.),  49;  1  Johns.  (N.  Y.)  522;  Wil- 
liams v,  Delafiold,  2  Caines  (N.  Y.).  329.  See  as  to  proof  of  fraud  in 
otlier  contracts,  McCrcary  v.  Sldnner,  75  Iowa,  411;  39  N.  W.  Rep.  674 
(annotated  case);  Adams  v.  Sclmffer,  11  Colo.  15;  17  Pac.  Rep.  21; 
Boatty  V.  Fisliel,  100  :Mnss.  448;  "Waddingliam  v.  Loker,  44  IMo.  132; 
note  to  65  Am.  Dec.  157-64;  Strauss  v.  Kranei-t,  56  111.  254;  Gilliam  v. 
Alford,  09  Tex.  267;  6  S.  W.  Rep.  757;  Warren  v.  Gabriel,  51  Ala.  235; 
Hopkins  V.  Lievert,  58  Mo.  201;  Moses  v.  Katzenberger,  84  Ala.  95; 
4  S.  Rep.  237;  Marksbury  v.  Taylor,  10  Bush  (Ky.),  519;  Sweeney  v. 
Devens,  72  Mich.  301;  40  N.  W.  Rep.  454;  Smith  v.  Webb,  64  N.  C. 
541;  Riley  v.  Nielquist,  23  Neb.  474;  36  N.  W.  Rep.  657. 

'"  See  cases  in  last  note;  Robinson  v.  Lord  Vernon,  7  Com.  B.,  N.  S., 
231;  Craig's  Appeal,  77  Pa.  St.  448. 

'"  2  Duer  on  ^Nlnrine  Insurance,  ed.  1846,  693. 

•»  1  Parsons  on  Marine  Insurance,  ed.  1868,  416,  et  seq.,  and  notes. 
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sists  not  alone  in  the  intent  to  mislead  or  deceive,  but  also 
upon  the  presumption  that  the  insurer  was  induced  thereby  to 
assume  the  risk  or  lower  the  rate  of  premium.  So  that  upon 
the  question  whether  intentional  fraud  actually  exists,  it  ought 
to  be  proper  and  relevant  to  the  issue  to  show  as  an  actual  fact^ 
or  from  such  surrounding  facts  and  circumstances  as  may 
be  admissible,  that  the  assurer  was  wholly  uninfluenced  by  the 
intentional  falsehood,  or  that  it  was  of  a  character  which  could 
not  have  possibly  influenced  his  judgment.*^^  It  is  a  rule  in 
other  contracts  that  a  fraud  which  vitiates  a  contract  does  not 
consist  alone  of  the  intent,  but  in  the  intent  coupled  with  the 
fact  that  the  matter  in  question  related  to  and  was  of  the  es- 
sence or  substance  thereof;  or  that  it  actually  misled  or  de- 
ceived the  other  party  to  his  injury;  or  that  it  induced  the 
act  or  omission  of  the  other  party.  If  the  agi'eement  would 
not  have  been  completed  had  the  fraud  not  been  practiced, 
then  it  is  material;  but  if  it  appears  or  is  reasonably  probable 
that  the  contract  or  act  done  would  have  been  completed  upon 
the  same  terms  or  done  in  the  same  way,  then  it  is  not  ma- 
terial.^^  Under  the  code  of  California,  in  case  a  representa- 
tion in  a  contract  of  marine  insurance  is  intentionally  false  in 
any  respect,  whether  material  or  immaterial,  the  insurer  may 
rescind  the  entire  contract.^  °° 


«*  See  Vivar  v.  Supreme  Lodge  K.  of  P..  52  N.  J.  L.  455;  20  Atl.  "Rep. 
36;  Libfild  v.  Hill,  2  Dow,  263;  Commonwealth  Ins.  Co.  v.  Monnin.cer, 
18  Ind,  352;  Cushman  v.  United  States  L.  Ins.  Co.,  4  Hun  (N,  Y.), 
783. 

°»  Moses  V.  Katzenbersrer.  84  Ala.  95;  4  S.  Rep.  237  (annotated  caseV, 
Southern  Devel.  Co.  of  Nevada  v.  Silva,  8  Sup.  Ct.  Rep.  881;  McAleer 
V.  Horsey,  35  Md.  339;  Hapcee  v.  Grosman,  31  Ind.  223;  Elder  v.  Alli- 
son, 45  Ga.  13;  Laidlaw  v.  Oriran.  2  Wheat.  (U.  S.l  178;  Clark  v.  Ever- 
hart,  63  Pa.  St.  374;  Brown  v.  Cody,  115  Ind.  484;  18  N.  E.  Rep.  9  (an- 
notated case);  Still  v.  Little,  63  N.  Y.  HS  Sick.)  427;  P>aTique  Franco- 
Egyptienne  v.  Brown.  34  Fed.  Rep.  162:  Clapham  v.  Shillets.  7  Beav. 
149;  Hazard  v.  Irwin.  18  Pick.  (Mass.)  95;  Chatham  v.  Jones.  69  Tex. 
744;  7  S.  W.  Rep.  600;  Frenzel  v.  Miller.  37  Ind.  3:  10  Am.  Rep.  62; 
Tiboel  V.  Saunders  Co.  Nat.  Bank,  24  Neb.  815:  40  N.  W.  Rep.  415 
(annotated  case);  Byard  v.  Holmes.  34  N.  J.  L.  296;  Babcock  v.  Case, 
61  Pa.  St.  427;  Mohler  v.  Carder.  73  Iowa.  582:  35  N.  W.  Rep.  647  (an- 
notated case),  case  where  rescission  was  soujrht  in  equity. 

'~  Deering's  Annot.  Civ.  Code  Cal.,  sec.  2676. 


1S93  REPRESENTATIONS  AND  MISREPRESENTATIONS.         §  1897 

§  1897.  Where  Positive  Representation  is  False  and 
Material  Fraud  need  not  be  Proven. — In  cases  where  the 
iiiisrepresentation  is  positive  and  of  a  fact  actually  material, 
it  is  not  necessary  to  prove  that  the  representation  was  fraudu- 
lently made;  the  materiality  of  the  misrepresentation,  and  its 
proven  falsity  does  away  with  the  necessity  of  showing  actual 
fraud.^"^  So  in  case  of  a  policy  of  fidelity  guarantee  insur- 
ance, false  representations  which  induced  the  contract  were 
made  as  to  the  amount  of  moneys  intnisted  to  the  care  of  the 
party  whose  fidelity  was  guaranteed,  and  also  as  to  the  length 
of  time  moneys  paid  into  his  hands  w^ere  retained  and  the  fre- 
quency of  accounting,  and  the  falsity  of  the  representations 
were  held  to  avoid  the  insurance.^*^^  And  positive  representa- 
tions as  to  the  time  of  the  ship's  sailing  will,  if  the  fact  is  ma- 
terial to  the  risk,  avoid  the  policy  if  false,^°^  and  a  positive 
statement  that  the  ship  was  seen  safe  at  a  cei.ain  place  on  a 
specified  date,  when  she  was  in  fact  lost  at  the  time,  the  repre- 
sentation being  found  material  by  the  jury,  will  avoid  the  pol- 
icy.^^*  In  an  early  English  case,  however,  it  is  held  that  where 
the  contract  is  in  writing,  the  misrepresentation  must  have 
been  fraudulent,  otherwise  evidence  thereof  is  inadmissible. 
The  case  was  a  representation  of  a  future  fact.^°^  But  in  a 
Massachusetts  case  the  representation  was  positive.  The  policy 
stipulated  for  forfeiture  for  misrepresentation  of  material 
fact^.  The  court  charged  the  jury  that  the  representations 
were  material,  and  if  falsely  and  fraudulently  made  and  relied 
on,  the  contract  was  vitiated.    In  response  to  a  request  by  the 

"^  Anderson  v.  Thornton,  8  Exch.  425;  Lewis  v.  Eajrle  Ins.  Co.,  10 
Gray  (Mass.),  508;  Continental  Ins.  Co.  v.  Kasey,  25  Graft.  (Va.)  2GS; 
Archer  v.  Metropolitan  L.  Ins.  Co..  13  Phila.  (Pa.)  130;  Bobbett  v. 
Liverpool  etc.  Ins.  Co..  GG  N,  C.  70;  8  Am.  Rep.  494;  IloCfraan  v.  Le- 
gion of  Honor  (U.  S.  C.  C.  Va.  1888)  .S5  Fed.  Rep.  252. 

102  Towle  V.  National  Guanlian  Assnr.  Soc.  30  L.  .1.  Ch.  900. 

""  Fillis  V.  Brutton,  reported  in  1  Marshall  on  Insurance,  ed.  1810. 
*4G7. 

'"*  Macdowall  v.  Fraser.  Dons:.  2G0. 

">"  Flinn  v.  Tobin,  1  Moody  &  M.  3G7.  See  Edwards  v.  Footner,  1 
Camp.  530;  Steel  v.  Lacy,  3  Taunt.  285;  Bryant  v.  Ocean  Ins.  Co..  22 
riclj.  200,  205;  Whitney  v.  Haven,  13  Mass.  172. 
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insurer  the  court  further  instructed  the  jury  that  if  the  in- 
surer in  fact  relied  upon  the  statements,  and  they  were  in  fact 
untrue,  there  could  be  no  recovery,  even  if  the  insured  be- 
lieved them  true,  and  the  court  added,  "provided  these  state- 
ments were  false  and  fraudulent,"  and  it  was  held  that  the 
plaintiff  had  no  grounds  for  exception.^  °^  If  it  is  sought  to 
avoid  the  contract  by  the  fact  that  false  representations  as  to 
material  points  were  made  at  the  time  the  policy  was  applied 
for,  it  is  not.  necessary  for  the  insurers  to  show  that  the  repre- 
sentations w^ere  moral  falsehoods;  it  is  sufficient  to  prove  that 
they  were  in  point  of  fact  untrue.^  ^'^ 

§  1898.  Representation  may  be  of  Facts  actually 
Material  to  the  Risk — Question  for  Jury.— A  representation 
may  be  of  a  fact  actually  material  to  the  risk  which  the  assurer 
is  asked  to  assume,^ °*  and  whether  it  is  so  material  is  a  ques- 
tion for  the  jury.^°^ 

§  1899.  Representations  may  be  of  Facts  in  no  Way 
Material  to  the  Risk. — The  representation  may  be  misrepre- 
sentation of  a  fact  in  no  way  material  to  the  risk,  and  which 
does  not  relate  to  the  state  or  condition  of  the  property,  to  the 
ship  or  to  the  nature  of  the  voyage,  and  yet  be  made  under 
such  circumstances  and  in  such  a  way  as  is  calculated  to  and 
does  gain  the  confidence  of  the  assurer,  and  induces  him  to  ac- 
cept the  risk  or  to  fix  a  certain  rate  of  premium.  Thus,  where 
the  insured  represented  that  he  was  the  moneyed  man  of  the 
concern,  which  was  a  fraudulent  representation,  and  thereby 

>»«  Wood  V.  Fireman's  Ins.  Co.,  126  Mass.  316.  The  facts  were  these: 
An  application  for  a  fire  policy  stated  that  the  copy  was  of  a  paint- 
ing, the  original  of  which  was  in  the  Vatican,  or  one  of  the  churches 
at  Rome.  That  it  was  by  Leonardo  de  Vinci,  and  could  not  be  pur- 
chased for  one  million  dollars.  That  no  other  copy  existed  in  Amer- 
ica, and  the  Pope  would  never  allow  another  copy  to  be  made. 

'"  Mutual  etc.  Ins.  Co.  v.  Wise,  34  Md.  582. 

^'  Sheldon  v.  Hartford  F.  Ins.  Co.,  22  Conn.  235;  Ely  v.  Hallett.  2 
Caiues  (N.  Y.),  57;  Darby  v,  Newton,  6  Taunt.  .544;  2  Marsh.  252; 
Price  V.  Dupeau,  1  Brev.  4.52;  Reid  v.  Harney,  4  Dow.  97. 

"»  Flinn  V.  Headlam,  9  Barn.  &  C.  693;  7  L.  J,  K.  B.  307. 
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iiiduced  the  iiisurer  to  assume  the  risk,  such  a  statement,  even 
though  not  material  to  the  risk,  will  avoid  the  policy.^  ^°  And 
it  is  also  held  that  a  representation  which  is  not  material  must 
not  only  be  untrue,  but  willful  to  avoid  the  policy.^^^ 

§  1900.  Representation  may  be  of  Facts  Intentionally 
False. — The  representation  may  be  of  a  fact  which  the 
assured  intentionally  and  falsely  states  as  true,  with  the  pur- 
pose of  misleading  or  deceiving  the  insm'er  into  an  acceptance 
of  the  risk,  or  an  acceptance  thereof  at  a  lower  rate  of  pre- 
mium, in  which  case  it  is  material.^  ^^ 

§  1901.  Positive  Statement  of  Fact  which  Assured 
does  not  Know  to  he  True. — A  representation  may  be  the  pos- 
itive statement  of  some  fact  as  true  without  the  assured  know- 
ing it  to  be  true,  in  which  case,  if  it  has  a  tendency  to  mislead 
or  deceive,  and  if  the  underwriter  is  actually  deceived  there- 
by and  so  enters  into  the  contract,  the  representation  will  be 
so  far  material  as  to  avoid  the  contract.^^^ 

§  1902.  Representations  through  Mistake,  Ignorance^ 
or  Negligence. — A  representation  of  a  fact  may  be  false 
or  imtrue  through  mistake,  ignorance,  accident,  or  negligence, 
in  which  case  if  it  induces  the  .risk  which  the  assurer  would 
not  otherwise  have  taken,  it  is  material;  so  also  where  it  in- 
duces acceptance  of  the  risk  at  a  lower  rate  of  premium,  actual 
fraud  is  not,  in  such  case,  a  material  factor.  The  ground  of 
avoidance  is  that  of  legal  or  constructive  fraud,  and  it  is  now 
well  settled  that  in  cases  of  the  character  above  specified,  the 
misrepresentation  of  a  material  fact  preceding  or  contempo- 

""  Valton  V.  National  L.  Fund  Assn..  20  N.  Y.  32;  40  N.  Y.  (1  Keyes) 
21;  22  Barb.  9;  17  Abb.  Pr.  26S;  4  Abb.  Dec.  437.  See,  also,  Libbald 
V.  Hill.  2  Dowl.  Pr.  63. 

"1  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  41G;  59  Am.  Dec. 
192. 

"=  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.)  410;  5J> 
Am.  Dec.  192;  McVey  v.  Grand  Lodce  A.  O.  U.  W.,  53  N.  J.  L.  17;  20 
Atl.  Rep.  873.     See  sec.  1S96.  herein. 

"'  Daniels  v.  Hudson  River  F.  Ins.  Co..  12  Cush.  (Mass.)  41(i:  .59  Am. 
Dec.  192;  Macdowall  v.  Fraser,  Doug.  260,  per  Lord  Mansfield. 
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raneous  with  the  contract  avoids  the  policy,  even  though  the 
assiu'ed  be  innocent  of  fraud  or  an  intent  to  deceive,  or  to 
wrongfully  induce  the  assurer  to  act,  or  whether  the  state- 
ment was  made  in  ignorance  or  good  faith,  or  unintentionally. 
A  mere  inadvertent  omission  of  material  facts  which  the  in- 
sured should  have  known  to  be  material  will  avoid  the  contract 
if  false  and  relied  on  by  the  assurer.^^*  And  the  rule  is  car- 
ried to  the  extent  of  holding  that  if  the  conduct  or  declarations 
of  the  insured  induce  the  misapprehension  of  a  material  mat- 
ter on  the  part  of  the  insurer,  in  consequence  of  which  he 
■enters  into  a  contract  of  insurance,  he  is  entitled  to  be  released, 
Avhether  the  act  or  declaration  so  inducing  the  act  of  the  insurer 
was  through  fraud  or  innocent  mistake.^ ^^  So  also  will  unin- 
tentional omissions  have  the  same  effect  in  a  fire  risk.^^®  So  a 
representation,  though  not  intentionally  false,  that  a  vessel 
has  arrived  at  her  port  of  destination  and  is  clear  of  her  cargo, 
when  in  fact  she  is  only  just  entering  the  harbor  of  that  port, 
avoids  a  policy  of  insurance  issued  thereon.^^^     So  a  material 

*"  Dennistown  v.  Lillie,  3  Bligh.  202;  Cornfoote  v.  Fowke,  6  Mees. 
&  W.,  per  Lord  Abinger;  Hutton  v.  Waterloo  L.  Ins.  Co.,  1  Fost.  & 
F.,  735;  McDowell  v.  Frazer,  Doug.  260;  Steel  v.  Lacy,  3  Taunt.  281; 
Curell  V.  Mississippi  etc.  Ins.  Co.,  9  La.  163;  29  Am.  Dec.  439;  Denni- 
i?on  V.  Thomaston  Mut.  Ins.  Co.,  20  Me.  125;  Wllber  v.  Bowditch  Ins. 
Co.,  10  Cusb.  (Mass.)  446;  Stetson  v.  Massachusetts  Ins.  Co.,  4  Mass. 
330;  Campbell  v.  New  England  Tns.  Co.,  98  Mass.  381;  Traill  v.  Bar- 
ing, 4  De  Gex  &  S.  318;  affirming  4  GifC.  485;  83  L.  J.  Ch.  521;  Bryant 
V.  Ocean  Ins.  Co..  22  Pick.  (Mass.)  200;  Haley  v.  Dorchester  Mut.  F. 
Ins.  Co..  12  Gray  (Mass.),  545,  per  J.;  Kimball  v.  iEtna  Ins.  Co.,  9 
Allen  (Mass.),  540;  Fiske  v.  New  England  Ins.  Co..  15  Pick.  (Mass.) 
310;  Archer  v.  Metropolitan  L.  Ins.  Co.,  13  Phila.  (Pa.)  139;  Feize  v. 
Parkinson,  4  Taunt.  639;  Carpenter  v.  American  Ins.  Co.,  1  Stoiy  (C. 
O.),  57;  Elkin  v.  Jansen.  13  Mees.«feW.  658,  per  Baron  Parke;  Farmers' 
Ins.  Co.  V.  Snyder,  16  Wend.  (N.  Y.)  481;  30  Am.  Dec.  118;  Armour  v. 
Transatlantic  F.  Ins.  Co.,  90  N.  Y.  450;  Fowler  v.  ^tna  Ins.  Co.,  6 
Cow.  (N.  Y.)  673;  16  Am.  Dec.  460;  New  York  Bowery  Ins.  Co.  v.  New 
York  Ins.  Co.,  17  Wend.  359;  Wright  v.  Hartford  F.  Ins.  Co..  36  Wis. 
522;  Boutelle  v.  Westchester  F.  Ins-.  Co.,  51  Vt.  4;  31  Am.  Rep.  666; 
Hazard  v.  New  England  M.  Ins.  Co.,  1  Sum.  (C.  C.)  211;  8  Pet.  (U,  S.) 
E57;  McLanahan  v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  185;  Kohue  v. 
Insurance  Co.  of  North  America,  1  Wash.  (C.  C.)  93.  158. 

"'  Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  (Va.)  268;  18  Am.  Rep. 
681. 

"«  Wright  V.  Hartford  F.  Ins.  Co.,  36  Wis.  522. 

*^^  Sawyer  v.  Coasters'  Mut.  Ins.  Co.,  6  Gray  (Mass.),  221. 
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misrepresentation  will  avoid  tlie  policy  even  though  honestly 
made,  and  if  made  by  the  assured's  authorized  agent,  it  will 
avoid  the  policy  even  though  made  without  fi-audulent  intent 
on  the  part  of  the  agent,  and  although  the  assured  has  no 
knowledge  thereof.^ ^«  But  if  the  misrepresentation  is  imma- 
terial, it  will  not  avoid  the  contract.  Thus,  it  was  so  held  in  case 
of  an  immaterial  description  of  the  property  ;^^^  unless  in  addi- 
tion to  being  untrue  it  is  willful,^  ^o  ^^^  induced  the  insurer  to 
act  either  in  fact  or  presumptively  so,  the  presumption  not 
being  rebutted.^  ^^ 

§  1903.  Cases  Qualifying:  the  Last  Rule. — It  is  held, 
however,  that  imdesigned  and  unintentional  misstatements 
will  not  avoid  the  policy,^ -^  unless  willfully  erroneous  or  gross- 
ly negligent,^ 23  qj.  ^-^q  assured  had  knowledge  thereof.  Thus, 
where  one,  as  the  agent  of  his  reputed  wife,  represented  to  an 
insurance  company  that  she  was  his  wife,  and  effected  an  in- 
surance upon  his  own  life  in  her  name  as  her  agent,  for  her 
benefit,  and  the  truth  of  the  case  was  that  the  marriage  was 
void,  by  reason  of  the  reputed  wife  having  a  former  lawful 
husband  living  at  the  time  of  the  second  marriage,  it  was  held 
that  the  policywaa  notvoid  byreason  of  the  illegality  of  the  last 
marriage,  unless  it  further  appeared  that  the  said  reputed  hus- 
band and  wife  knew  at  the  time  that  the  policy  was  effected 
that  at  the  time  of  their  supposed  marriage  the  lawful  hus- 
band of  the  ^^fe  was  living  and  the  marriage  was  illegal,  and 
that  they  failed  to  inform  the  company  of  the  fact.^24  g^ 
where  the  assured  made  a  fair  and  honest  statement  of  all  that 
was  required,  his  merely  erroneous  representations  were  held 

"»  Armour  v.  Transatlantic  F.  Ins.  Co.,  90  N.  T.  4.50. 

"•  Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  (Va.)  268;  18  Am.  Dec 
681. 

"•  Daniels  v.  Hudson  River  F.  Ins.  Co.,  12  Cush.  (Mass.)  416;  50 
Am.  Dec.  192. 

*"  See  sec.  1896,  herein. 

"'  Miller  V.  Mutual  etc.  Ins.  Co.,  31  Iowa,  216.  But  see  Wright  v. 
Hartford  F.  Ins.  Co.,  36  Wis.  522. 

««  Fisher  v.  Crescent  Ins.  Co.  (U.  S.  C.  C.  N.  C.  1887,  1888),  33  Fed. 
Rep.  .544,  549  (annotated  case). 

"*  Equitable  etc.  Assur.  Soc.  v.  Taterson,  41  Ga.  338. 
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not  to  avoid  the  policy;  so  also  of  merely  inaccui'ate  represeu- 
tations  honestly  believed  by  the  insured  to  be  true.^^^  In  tlie 
chapter  on  concealment  an  analogous  question  is  fully  consid- 
ered, and  what  is  said  there  would  have  some  application 
here.^2^ 

§  1J)04.     Representations,  Expectation,  Belief,  or  Opin- 
ion, witliout  Fraud.— A  representation,  instead  of  being  a 
positive  statement  of  fact,  may  be  only  of  the  expectation,  in- 
tention, belief,  or  opinion  of  the  assured,  in  which  case  it  is 
immaterial,  in  the  sense  that  although  false,  it  will  not  avoid 
the  policy,  provided  there  is  no  actual  fraud  in  inducing  tl»e  . 
acceptance  of  the  risk  or  its  acceptance  at  a  lower  rate  of  pre- 
mium.    And  even  though  the  representation  be  material  to 
the  risk,  if  the  statement  amounts  only  to  an  expectation  or  be- 
lief that  certain  facts  do  or  will  exist,  or  that  they  will  hap- 
pen in  a  certain  way,  the  insurer  is  not  bound  to  rely  upon 
such  belief  or  expectation  of  the  assured,  but  is  obligated  to 
make  further  inquiry  before  relying  thereon.    But  there  is  a 
clear  distinction  between  a  case  of  this  character  and  one  where 
the  assured  intentionally  and  fraudulently  states  that,  as  a 
matter  of  expectation  or  belief,  which  he  then  knows  to  be  ac- 
tually untrue,  or  which  the  facts  within  his  knowledge  show  to 
him  that  it  is  impossible  that  the  matter  stated  by  him  as  one 
of  belief  or  expectation  could  exist  or  happen.  Here  the  intent 
to  deceive  the  insurer  is  apparent  and  there  is  actual  fraud,  and 
the  fraud  vitiates  the  contract  where  the  insurer  is  misled  or 
deceived  in  acting  to  his  injury  when  he  otherwise  would  not 
have  so  acted,  and  the  rule  applies  where  the  statement  appears 
from  all  the    surrounding    circumstances    to  have    been    one 
merely  of  expectation  or  belief,  even  though  the  exact  terms 
thereof  would  seem  to  carry  the  force  of  a  positive  statement 
of  a  material  fact,  for  no  matter  what  the  actual  form  of  ex- 
pression, yet  if  it  is  apparent  that  the  underwriters  were  not 

«'  Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.  331;  Imperial  F.  Ins.  Co. 
V.  Mni-ray.  73  Pa.  St.  13.    See  sec.  ISfMi,  herein. 

"'  See  Harmon  v.  Protection  Ins.  Co.,  2  Oliio  St.  452.  See  sees. 
1848,  1849,  herein. 
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misled,  but  understood  it  to  import  nothing  but  a  probable 
expectation  or  belief,  the  courts  will  give  the  words  used  the 
construction  intended.  But  good  faith  of  the  insured  must 
exist  in  all  cases.^^^  Thus,  in  case  of  a  policy  on  goods,  the 
representation  that  the  ship  ''is  about  to  sail  or  will  sail  soon," 
or  of  the  day  on  which  she  is  expected  to  sail,  is  immaterial.^  ^^ 
So  a  representation  that  the  assurance  could  be  effected  at  a 
specified  rate,  when  the  sm-rounding  facts  and  circumstances 
show  that  it  was  only  an  opinion,  and  ought  not  to  have  in- 
fluenced the  acceptance  of  the  risk  nor  the  rate  of  premium, 
and  which  is  not  actually  fraudulent,  is  immaterial,  and  no 
defense  to  the  insurers.^^^  And  the  statement  that  "a  cargo 
is  ready  for  her,  and  she  is  sure  to  be  an  early  ship,"  is  a  rep- 
resentation merely  of  expectation  or  belief,  the  vessel  being  in 
a  foreign  port.^^^  So  a  statement  of  intention  merely  is  not  a 
binding  representation,  and  in  the  absence  of  actual  fraud  will 
not  avoid  the  contract.  ISTo  positive  duty  is  created;  it  is  a 
promise  that  if  nothing  occurs  to  justify  the  change  of  in- 
tention it  will  be  executed  as  declared.^^^     So  where  the  in- 

^  Whitney  v.  Haven,  13  Mass.  172;  Herrick  v.  Union  Mut.  F.  Ins. 
Co.,  48  Me.  558;  77  Am.  Dec.  244;  Brine  v.  Featlierstone.  4  Tannt.  867; 
Boutelle  v.  Westchester  F.  Ins.  Co..  51  Tt.  4;  31  Am.  Rep.  Gfifi;  Rice 
V.  New  England  M.  Ins.  Co.,  4  Piclj.  (Mass.)  439;  Allegre  v.  Maryland 
Ins.  Co..  2  Gill.  &  J.  136;  20  Am.  Doc.  424;  Belirens  v.  Germania  F. 
Ins.  Co..  64  Iowa,  19;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  400; 
Hubl)ard  v.  Glover,  3  Camp.  313;  Au.custa  Ins.  etc.  Co.  v.  Abbott, 
12  Md.  348;  Alston  v.  Michigan  M.  Ins.  Co.,  4  Hill  (N.  Y.),  330;  Bow- 
den  v.  Vaughan.  10  East,  415.  "Neither  party  to  a  contract  of 
insurance  is  bound  to  communicate,  even  on  inquiry,  information 
of  his  own  .ludjrment  upon  the  matters  in  question":  Deorins's  An- 
not.  Civ.  Code  Cal..  sec.  2."»70.  "The  eventual  falsity  of  a  reprosonta- 
tion  does  not.  in  the  absence  of  fraud,  avoid  a  contract  of  insur- 
ance": Deering's  Annot.  Civ.  Code  Cal.,  sec.  2677.  See  Pawson  v. 
Watson,  Cowp.  787,  per  Lord  Mansfield. 

"»  Augusta  Ins.  etc.  Co.  v.  Alibott.  12  Md.  348;  Rice  v.  New  Eng- 
land M.  Ins.  Co.,  4  Pick.  (Mass.)  4S9;  Bowden  v.  Vaughn,  10  East, 
415;  Barber  v.  Fletcher,  1  Doug.  305. 

"»  Clason  V.  Smith,  3  Wash.  C.  C.  156. 

"»  Hubbard  v.  Glover,  3  Camp.  312. 

m  Kj^Q  representation  of  a  party's  expectation  or  belief,  unless 
fraudulently  made,  will  avoid  a  polic.v.  Nor  is  there  any  distinction 
between  a  party's  expertation  and  intention  as  to  any  matter  re- 
lating to  the  voyage,"  per  Wilde,  J.,  in  Bryant  v.  Ocean  Ins.  Co.,  22 
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tegrity  of  a  certain  person  was  insured,  and  it  was  represented 
tliat  liis  accounts  would  be  examined  every  fortnight,  it  was 
lield  a  mere  representation  of  intention,  and  that  a  recovery 
could  be  had,  although  the  loss  was  occasioned  by  neglect  to 
examine  said  accounts  as  stated.^^^  Ilepresentations  as  to  the 
age  and  value  of  buildings  are  mere  expressions  of  opinion,  al- 
though by  the  terms  of  the  policy  all  answers  are  declared  to 
be  warranties.^  ^^  But  where  the  representation  was,  "The 
'Brilliant'  will  said  from  Kassau  for  Clyde  on  May  1st,  a  run- 
ning ship,'"  and  she  sailed  April  23d,  opportunity  for  convoy 
being  offered,  it  w^as  held  not  a  representation  of  an  expecta- 
tion merely,  but  of  a  material  fact  necessary  to  be  complied 
with.^^*  So  statements  as  to  value  and  like  kindred  matters 
are  matters  of  opinion,  immaterial  if  not  actually  fraudu- 
lent.^ ^^  While  the  representation  of  an  expectation  is  not  the 
same  as  the  representation  of  an  existing  fact,^^^  still  in  this 
connection  the  question  of  intention  evidenced  by  the  sur- 
rounding circumstances,  the  position  of  the  parties,  and  other 
relevant  matters  must  be  considered,  for  if  it  appears  that  the 
representation  is  a  positive  assertion  that  a  certain  fact  exists 
or  event  shall  happen,  then  so  far  as  it  is  actually  and  clearly  a 
positive  stipulation  the  rule  above  given  does  not  apply.^^'^ 

§  1905.  False  Representations  Owing-  to  Fault,  etc., 
of  Ag-ent.  A  life  insurance  policy  may  be  avoided  for 
false  answers  written  by  the  agent  of  the  insurance  company, 

Pick.  (Mass.)  200.  See  Grant  v.  JEtna  Ins.  Co.,  15  Moore  P.  C.  515; 
2  Dner  on  Marine  Insurance,  ed.  1S45,  707,  sec.  40. 

"*  Benham  v.  United  Guarantee  &  L.  Assur.  Co.,  7  Exch.  744;  21 
L.  J.  Ex.  S17. 

"»  Phoenix  Ins.  Co.  v.  Wilson  find.),  20  Ins.  L.  J.  73;  25  N.  E.  Rep. 
592.  See  Rogers  v.  Phoenix  Ins.  Co..  121  Ind.  570:  23  N.  E.  Rep.  498; 
L,amb  v.  Council  Bluffs  Ins.  Co..  70  Iowa,  238;  Eddy  v.  Hawkeye  Ins. 
Co.,  70  loAva,  472;  30  N.  W,  Rep.  808. 

"^  Dennistown  v.  Lillie.  3  Bli.c:h,  202. 

^»  National  Bank  v.  Ins.  Co.,  95  TJ.  S.  (5  Otto)  673;  Wheaton  v. 
North  British  etc.  Ins.  Co.,  76  Cal.  415;  18  Pac.  Rep.  758.  See  Titus 
V.  Glen's  Falls  Ins.  Co..  81  N.  Y.  410. 

"'  Herrick  t.  Tnion  Mut.  F.  Ins.  Co..  48  Me.  5.58;  77  Am.  Dec.  244. 

""  See  Alston  v.  Meech  Mut.  Assur.  Co..  4  Hill  (N.  Y.),  330;  Bryant 
T.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  200. 
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after  leaving  the  ^jresence  of  tlie  assured,  in  an  application 
signed  in  blank,  if  tlie  answers  so  written  conform  to  tiiose  ac- 
tually made  by  the  applicant, ^^^  Where  the  defense  is  mis- 
representations as  to  the  value  of  a  horse,  and  it  appears  that 
the  plaintiff  could  neither  read  nor  write,  and  the  insurer's 
agent  examined  the  horse,  made  every  statement  in  the  appli- 
cation, signed  plaintiff's  name  to  the  statement,  she  afhxing 
her  mark,  and  then  on  the  back  indorsed  a  statement  that  the 
horse  was  worth  the  amount  represented,  it  was  held  a  case  for 
the  jury.^2^  But  a  policy  is  not  avoided  by  false  representa- 
tions in  the  application  under  a  provision  that  the  statements 
contained  in  the  application  are  warranties,  and  if  any  of  them 
are  false  the  policy  shall  be  void,  when  the  false  statements  in 
the  application  are  made  by  the  agent  of  the  insurance  com- 
pany without  the  knowledge  and  without  any  fraud  or  attempt 
to  deceive  or  misrepresent  on  the  part  of  the  assured.^*® 

§  1906.  Statements  Founded  on  Information  from 
Agent, — The  representation  may  be  founded  on  the  advices 
or  information  from  an  agent  of  the  assured,  who  sustains  such 
relations  to  his  principal  that  his  representations  are  virtually 
and  legally  those  of  his  principal,  in  which  case  the  representa- 
tion based  upon  such  advices  will  be  material  to  the  same 
extent  as  if  proceeding  from  the  principal,  even  though  the 
assured  may  himself  be  innocent.  But  if  the  character  of  the 
agency  is  such  that  the  acts  of  the  agent  in  making  such  state- 
ments cannot  be  held  to  be  those  of  the  assured,  the  rule  does 
not  apply,  except  within  the  limits  stated  under  the  next 
rule;^^^  and  we  believe  that  the  assured  may  in  any  case  make 

"•  Brown  v.  Metropolitan  L.  Ins.  Co.,  65  Mich.  306;  8  Am,  St  Rep 
849. 

"'  Smith  V.  Insurance  Co..  173  Pa.  St.  15. 

""  Continental  Ins.  Co.  v.  Pearco.  .^,9  Kan.  396:  7  Am.  St.  Rep, 
r,57;  Kansas  Farmers'  F.  Ins.  Co.  v.  Saindon.  52  Kan.  4S6;  39  Am. 
St.  Rep.  356. 

"'  Dennistown  v.  Lillie.  3  P.licrh.  202;  Fitzherbert  v.  Mather.  1  Term 
Rep.  12.  opinions  of  Lord  Mansfield,  and  Willis.  Ashurst.  and  Buller. 
.J.T.;  Rujrjrles  v.  General  Interest  Ins.  Co.,  4  Mason  (C.  C).  75,  per 
Story,  J.;  12  Wheat.  409.  In  this  case  the  ajrency  of  the  master' was 
held  to  hare  terminated  at  the  time.  See  Cal.  Code  provisions  noted 
in  sec.  1908,  herein. 
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known  tliat  the  advices  or  information  is  received  from  tii* 
agent;  and  expressly  qualify  or  limit  their  binding  force.  Thii 
question  above  considered  is  distinct  from  that  relating  to  the 
concealment  of  material  facts  by  an  agent,  where  the  assui'ed 
acts  in  good  faith  and  is  innocent.  Upon  the  point  of  the  le- 
gal effect  of  such  concealment  the  authorities  are  in  conflict. 

§  1907.  Positive  Statements  Founded  on  Informa- 
tion Derived  from  Others. — The  statement  may  be  a  positive 
.representation  founded  on  information  derived  from  others, 
neither  the  source  of  the  information  nor  the  fact  that  it  is 
derived  from  others  being  stated,  in  which  case  it  will  be  ma- 
terial if  it  operates  as  an  inducement  to  making  the  contract 
or  in  fixing  the  rate  of  premium.^ '*^ 

§  1908.  Statements  not  Positive  Based  on  Informa- 
tion from  Others. — If  the  representation,  although  based 
upon  the  information  of  others,  is  not  positive,  but  is  made  in 
good  faith,  without  fraud,  and  the  assured  makes  known  that 
his  information  is  derived  from  others  and  submits  the  same, 
he  does  not  undertake  for  the  truth  of  the  facts,  but  only  for 
the  truth  of  the  information.^ ^^ 

§  1909.  Positive  Statement  Defining-  Time  of  Com- 
mencement of  Risk. — The  statement  may  be  a  positive  repre- 
sentation, material  in  that  it  really  defines  the  time  when  the 
assured's  right  to  the  protection  of  the  insurance  shall  attach; 
as  where  the  ship  in  a  policy  "at  and  from"  was  represented  to 
be  at  a  certain  port  on  a  certain  day,  in  which  case  it  would 

'"  McDowell  V.  Frazer,  Doug.  260. 

'"  TirlmarsTi  v.  Washington  F.  &  Ins.  Co.,  4  Mason  (C.  C),  439,  per 
Story.  J.;  Williams  v.  Delafield,  2  Caines  (N.  Y.),  329.  See  note  to 
last  section.  The  California  code  provides  that,  "when  a  person  in- 
sured has  no  personal  knowledge  of  a  fact,  he  may,  nevertheless, 
repeat  information  which  he  has  upon  the  subject,  and  which  he 
believes  to  be  true  with  the  explanation  that  he  does  so  on  the  infor- 
mation of  others,  or  he  may  submit  the  information  in  its  whole 
extent  to  the  insurer;  and  in  neither  case  is  he  responsible  for  its 
truth,  unless  it  proceeds  from  an  agent  of  the  assured  whose  duty 
it  is  to  give  the  intelligence"  :  Deeriug's  Annot.  Civ.  Code  Cal.,  sec. 
25TS. 
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be  in  the  nature  of  a  warranty  that  the  ship  was  safe  in  port  at 
the  day  named.^'** 

§  1910.  Facts  Actually  Material  but  not  Relied  on 
by  Insurer, — The  misrepresentation  may  be  of  a  fact  ac- 
tually material  to  the  risk,  but  the  circumstances  may  clearly 
evidence  that  the  insurer  did  not  rely  upon  it,  but  upon  other 
matters,  in  forming  his  judgment,  and  it  does  not  therefore 
operate  as  an  inducement  to  enter  into  the  contract  or  in  fix- 
ing the  rate  of  premium,  in  which  case  its  falsity  will  not  be 
fatal,  for  the  circumstances  make  the  fact  immaterial.^  *° 

§  1911.  Matters  of  Description  or  Facts  Relating  to 
Property. — The  representation  may  be  matter  merely  of 
description  or  facts  relating  to  the  property  insured;  its 
occupancy,  use,  or  interest  of  the  insured  therein.  It 
is  material  if  it  induces  the  risk  or  affects  the  rate  of 
premium.^''^  But  a  representation  is  immaterial  if  it  ap- 
pears not  to  have  been  considered  by  either  party  as  im- 
portant,^*'^ and  an  immaterial  description  will  not  avoid  the 
policy.^*®  Although  the  description  in  the  representation  may 
differ  very  considerably  from  the  actual  state  of  the  property 
insured,  if  such  variation  were  not  fraudulently  intended,  and 
did  not  in  fact  affect  the  rate  of  insurance  or  change  the  ac- 
tual risk,  the  policy  is  not  avoided.^*®  So  where  the  building 
insured  was  represented  as  a  "one-story,  shingle  roof,  box  and 
frame  building,"  and  it  was  covered  with  clapboards  instead 
of  shingles,  and  was  in  reality  constructed  of  logs  cut  and  laid 
one  upon  another  and  had  but  a  slight    box-frame    addition 

•"  Kemble  v.  Bonne,  1  Caines  (N.  Y.).  75. 

"»  Flinn  v.  Headlam,  9  Barn.  &  C.  693.  See  Commonwealth  Ins. 
Co.  V.  Munninger,  18  Md.  352. 

"«  Everett  v.  Continontal  Ins.  Co..  21  Minn.  76;  Jackson  v.  St.  Paul 
F.  &  M.  Tns.  Co.,  33  Hun.  (N.  Y.),  GO;  Bufe  v.  Turner.  6  Taunt.  338; 
2  Marsh. .40;  Hobby  v.  Dana,  17  Barb.  (N.  Y.)  Ill;  Frisbie  v.  Fayette 
Mnt.  Ins.  Co.,  27  Pa.  St.  325;  Dolliver  v.  St.  Joseph  etc.  Ins.  Co.,  131 
Mass.  39;  Howard  etc.  Ins.  Co.  v.  Corniiok,  24  111.  455. 

"'  Boardman  v.  New  Hampshire  Mut.  F.  Ins.  Co.,  20  N.  H.  551. 

'*»  Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  (Va.)  2G8;  18  Am.  Rep. 
681;  Howard  v.  Cormick,  24  111.  4.55. 

"'  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  72;  22  Am.  Dec. 
667. 
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thereto,  it  was  held  that  it  must  appear,  in  order  to  avoid  the 
policy  for  a  false  representation,  that  the  risk  was  increased  by 
reason  thereof,  or  that  the  insurer  was  thereby  induced  to  ac- 
cept the  risk  or  to  fix  the  rate  of  premium  lower  than  he  other- 
wise would  have  done  had  the  actual  facts  been  known.^^^ 
Where  the  building  was  described  as  a  "story  and  a  half  hard- 
finished  frame  boarding-house  building,"  and  the  upper  story 
was  cloth  finished,  it  was  held  merely  a  misrepresentation,  bat 
one  which  would  avoid  the  contract.^^^  So  any  misrepre- 
sentation of  a  material  fact  in  describing  the  property  avoids 
the  contract,^ ^^  and  if  in  the  description  or  designation  of  the 
buildings  in  which  the  goods  insured  are  located  there  is  mis- 
representation of  a  material  fact,  the  contract  is  vitiated.^  ^^ 
The  description  of  a  building  intended  to  be  insured  filed  in 
the  ofiice  of  the  company  is  not  a  warranty  that  the  building 
shall  correspond  in  all  respects  with  it,  but  only  in  substantial 
respects.^ ^'*  So  a  misdescription  of  a  building  by  a  mistake 
of  the  surveyor,  in  stating  that  a  stone  partition  running 
through  the  building  extended  to  the  level  of  the  roof,  when 
in  fact  it  was  several  feet  below  that  level,  will  not  avoid  a 
policy  on  a  stock  of  goods  described  as  contained  in  such  build- 
ing where  the  risk  is  not  shown  to  have  been  materially  in- 
crcased.^^^  And  describing  a  building  in  an  insurance  policy 
as  a  five-story  brick  building,  making  no  mention  of  a  cellar 
under  it,  is  not  a  misdescription,  which  will  avoid  the  contract, 
though  there  is  a  cellar  under  the  building.^  ^^ 

§   1912.     Facts  Rendered  Material  by  Stipulation. — A 

representation  may  by  express  stipulation  be  made  material,  in 
the  sense  that  an  inquiry  into  its  materiality  is  thereby  pre- 

"»  Germanla  F.  Ins.  Co.  v.  Deckard,  3  Ind.  App.  361;  28  N,  E.  Eep. 
868. 

"'  Jackson  v.  St.  Paul  F.  &  M.  Ins.  Co.,  33  Hun.  (N.  Y.),  60,  one 
judge  dissenting. 

1"  Bufe  V.  Turner,  6  Taunt.  338;  2  Marsh.  46. 

153  prodhomme  v.  Salamander  F.  Ins.  Co.  of  New  Orleans,  27  La 
Ann.  695. 

"*  Delonguemare  v.  Tradesmen's  Ins.  Co..  2  Hall  (N.  Y.),  589. 

'"  Farmers'  Ins.  Co.  v.  Snyder,  16  Wend.  481;  30  Am.  Dec.  118. 

'=■'  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389. 
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eluded,  and  the  insured  will  be  bound  in  such  case,  even 
though  the  fact  be  actually  immaterial.  The  truth  of  the 
statements  being  generally  made  in  such  cases  the  basis  of  the 
contract,  it  is  sufficient  to  show  that  they  are  actually  un- 
true.^ ^^  And  while  warranties  are  not  to  be  created  by  con- 
struction, and  such  statements  are  not  actually  warranties,  such 
stipulations  are  in  the  nature  of  and  have  the  effect  of  war- 
ranties, and  must  be  strictly  complied  with  so  far  as  they  are 
expressly  and  in  terms  declared,  for  the  parties  have  by  their 
agreement  made  the  facts  to  which  they  relate  material,^  ^^  or, 
as  is  said  in  a  case  in  Mississippi,  all  stipulations  and  condi- 
tions contained  in  the  body  of  an  insurance  policy  are  war- 
ranties, to  the  absolute  truth  of  which  the  parties  have  pledged 
themselves  by  their  agreement,  which  precludes  any  inquiry 
into  their  materiality,  and  any  deviation  from  the  truth  thereof 
will  defeat  a  recovery,  and  in  this  respect  the  same  is  true  of 
statements  contained  in  other  papers  or  documents  expressly 
referred  to  or  otherwise  clearly  made  a  part  thereof,  and  no 
distinction  exists  in  this  regard  between  insurance  policies  and 
other  contracts.^  ^^  It  is  held  that  if,  taking  the  whole  instni- 
ment  together,  it  is  obvious  that  insurance  companies  have 
made  the  strict  and  literal  exactness  of  the  answers  to  certain 
questions  a  condition  of  the  contract  of  insurance  and  a  war- 
ranty on  the  part  of  the  insured,  they  cannot  be  deprived  of 
the  advantage  thus  secured,  for  they  have  a  legal  right  to  say 
that  they  will  determine  for  themselves  what  is  or  is  not  ma- 
terial to  the  risk,  and  will  base  their  contract  upon  the  answers 
of  the  insured  to  specific  interrogatories.^^"     So  where  a  life 

"^  Hiffbee  v.  Ouanlian  Mut.  L.  Ins.  Co.,  53  N.  Y.  603;  Stonsg.Tnrd 
V.  St.  raiil  Real  Estate  Title  Co..  50  Minn.  429;  52  N.  W.  Kep.  910; 
Price  V.  Phoenix  Mut.  L.  Ins.  Co.,  17  Minn.  497;  Pottsville  Mut.  F. 
Ins.  Co.  V.  Horan,  89  Pa.  St.  438:  Cobb  v.  Covenant  Mut.  B.  Assn.. 
158  Mass.  17G:  Duncan  v.  Sim  Fire  Ins.  Co.,  6  Wend.  (N,  Y.)  488: 
22  Am.  Dec.  539;  Glutting  v.  Metropolitan  L.  Ins.  Co.  (N.  J.),  11  Cent. 
Rei).  348. 

"»  Alabama  Gold  L.  Ins.  Co.  v.  Garber,  77  Ala.  210;  Philadolpliia  v. 
Phoenix  Mut.  L.  Ins.  Co..  17  Minn.  497. 

"'  Co-operative  Assn.  v.  Loflovo.  53  Miss.  1. 

^™  Tebbetts  v.  Hamilton  Mut.  Ins.  Co.,  1  Allen  (Mass.),  305;  79 
Am.  Dec.  740. 

Joyce,  Vol.  III.— 120. 
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policy  stipulates  that  it  shall  be  void  if  certain  statements,  up- 
on the  faith  of  which  the  agreement  is  made,  are  untrue  in  any 
respect,  the  representation  is  thereby  made  a  part  of  the  con- 
tract, and  the  statements  become  material  so  as  to  preclude  an 
inquiry  into  their  materiality  or  immateriality,  leaving  the 
only  question  of  fact  to  be  determined  to  be  simply  whether 
they  are  true  or  false,  and  if  false  the  policy  is  vitiated.^ ®^ 
A  clause  in  an  insurance  policy  that  if  any  false  or  erroneous 
representations  or  concealment  material  to  the  risk  are  made 
by  the  applicant,  the  policy  shall  be  null  and  void,  will  not 
render  the  policy  absolutely  void  in  case  of  such  representa- 
tions, but  merely  voidable  at  the  election  of  the  insurer.^ ^^  If 
a  fire  insurance  policy  is  conditioned  to  be  void  "in  case  of  any 
misrepresentation  whatever,"  any  misrepresentation,  whether 
material  or  not,  will  avoid  it.^^^ 

§  1913.  Statement  Limited  as  to  its  Effect  by  As- 
sured.— A  representation  may  be  a  statement  of  fact,  the  ef- 
fect of  which  is  expressly  limited  by  the  assured  at  the  time 
of  making  the  same.  In  such  case  the  limitation  will  be  in 
the  nature  of  a  stipulation  by  the  assured,  agreed  upon  by  the 
assurer  as  to  the  effect  of  the  representation.  Thus,  in  a  ma- 
rine risk  the  refusal  to  warrant  will  show  the  intention  of 
the  assured  not  to  be  bound  by  other  than  what  the  repre- 
sentation imports  of  itself;  as  where  the  goods  are  represented 
neutral  property,  but  is  coupled  with  a  refusal  to  warrant  them 
neutral,  in  which  case  a  sentence  of  condemnation  of  a  foreign 
court  will  not  be  admitted  to  falsify  the  representation.^^* 

"'  Day  V.  Mutual  B.  L.  Ins.  Co.,  1  MacAr.  41;  29  Am.  Rep.  56.5; 
Mutual  B.  L.  Ins.  Co.  v.  Miller,  39  Ind.  475;  Anderson  v.  Fitzj^erald, 
4  H.  L.  Cas.  4S4;  17  Jur,  995;  Foot  v.  .liltua  L.  Ins.  Co.,  4  Daly  (N. 
Y.),  285;  Kelsey  v.  Universal  L.  Ins.  Co.,  35  Conn,  225;  Scanlan  v. 
Sceals,  6  Ir.  L.  367;  reversing  5  Ir.  L.  139.  See  s.  e.  13  Ir.  L.  71:  Monk 
V.  Union  etc.  Ins.  Co.,  6  Rob.  (N.  Y.)  455;  Union  Cent.  L.  Ins.  Co. 
V.  Clieever,  36  Ohio  St.  201;  38  Am.  Rep.  573:  Campbell  v.  New  Euc:- 
land  Ins.  Co..  98  Mass.  381.    See  sees.  1848,  1849.  herein. 

"'  St.  Paul  F.  &  M.  Ins.  Co.  v.  Midecken,  6  Dak.  494;  43  N.  W.  Rep. 
696. 

^'°  Graham  v.  Fireman's  Ins.  Co.,  87  N.  Y.  69;  41  Am.  Rep.  349. 

»«  Nonnen  v.  Kittlewell,  16  East,  176.  See  Von  Tungelu  v.  Dubois, 
2  Camp.  151. 
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§  1914.  Facts  Stated  in  Answer  to  Inquiries. — A  mat- 
ter which  is  not  in  itself  material  may  be  made  material  by 
a  specific  inquiry,  and  in  such  case  a  misrepresentation  of  the 
fact  avoids  the  policy,  as  a  general  rule;^^^  and  it  is  not  nec- 
essary to  show  that  the  fact  was  material  to  the  risk,^^^  for  by 
making  the  inquiry,  the  fact  inquu'ed  about  is  made  ma- 
terial.^ ®^  And  this  is  true  even  though  the  fact  be  one  con- 
cerning which  it  may  be  presumed  that  the  assurer  has  knowl- 
edge, or  one  which  he  might  otherwise  have  easily  ascertained 
by  the  use  of  due  and  reasonable  diligence,  and  although  it  be 
of  a  fact  which  the  assured  would  jiot  have  been  obligated  to 
have  disclosed  had  no  inquiries  been  made.^^^  In  cases  of  the 
character  we  are  now  considering  some  difference  exists  be- 
tween oral  representations  and  those  which  are  contained  in 
the  usual  printed  application,  since  in  the  latter  class  of  cases 
either  the  application  or  the  policy,  or  both,  generally  stipu- 
late that  the  statements  in  the  application  are  made  the  basis 
of  the  contract,  or  the  application  is  by  express  reference  or 
otherwise  clearly  made  a  part  of  the  contract.^^^    Although  the 

"'  Miller  V.  Mutual  B.  L.  Ins.  Co.,  31  Iowa,  216;  .Etna  L.  Ins.  Co. 
V.  France.  91  U.  S.  47;  Fitch  v.  American  Popular  L.  Ins.  Co.,  'j9  N. 
Y.  557;  Wilson  v.  Conway  Ins.  Co.,  4  R.  I.  141;  Bruman  v.  Security 
L.  Ins.  Co.,  4  Daly  (N.  Y.),  296;  Campbell  v.  New  England  Mut.  Ins. 
Co.,  98  Mass.  381;  Jenkins  v.  Quincy  Mut.  F.  Ins.  Co.,  7  Gray  (Mass.), 
508;  Day  v.  Mutual  B.  L.  Ins.  Co.,  1  MacAr.  (C.  C.)  41;  Price  v. 
Phoenix  Mut.  L.  Ins.  Co.,  17  Minn.  497;  Jeffries  v.  Economical  L.  Ins. 
Co.,  22  Wall.  (U.  S.)  47;  Cuthbortson  v.  Insurance  Co..  9(5  N.  C.  480; 
Mutual  B.  L.  Ins.  Co.  v.  Wise.  34  Md.  582;  Clark  v.  New  England  etc. 
Ins.  Co.,  6  Cush.  (Mass.)  342;  .53  Am.  Dec.  44;  Davenport  v.  New  Eng- 
land etc.  Ins.  Co.,  0  Cush.  (Mass.)  342;  Foot  v.  .li:tna  L.  Ins.  Co.,  4 
Daly  (N.  Y.),  285;  Macdonald  v.  Law  Union  F.  &  L.  Ins.  Co..  9  L.  B. 
Q.  B.  328;  43  L.  J.  Q.  B.  131;  Mutual  B.  L.  Ins.  Co.  v.  Cannon,  48 
Ind.  2fi4. 

'^  Jeffries  v.  Economical  L.  Ins.  Co..  22  Wall.  47;  .ai^tna  L.  Ins.  Co. 
V.  France,  91  U.  S.  47. 

'"  Miller  v.  Mutual  B.  L.  Ins.  Co.,  31  Iowa,  216;  Schwartzbach  v. 
Protective  Union,  25  W.  Va.  622,  655;  Fitch  v.  American  Popular  L. 
Ins.  Co.,  59  N.  Y.  557,  and  cases  cited  first  note  under  this  section. 

"*  See  Mackintosh  v.  Marshall.  11  Mees.  &  W.  116;  Jeffries  v. 
Economical  IMut.  L.  Ins.  Co.,  22  Wall.  (U.  S.)  47;  JEtna  L.  Ins.  Co. 
V.  France,  91  U.  S.  510. 

"'  See  Byers  v.  Farmers'  Ins.  Co.,  35  Ohio  St.  606;  35  Am.  Eep. 
G03;  Cobb  v.  Covenant  Mut.  B.  Assn.,  153  Mass.  176. 
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general  rule  is  that  above  stated,  jet,  as  we  have  seen  under  a 
prior  chapter,  many  cases  have  upheld  the  doctrine  that  in  life 
risks  the  statement  that  the  applicant  has  never  had  any  seri- 
ous illness  will  be  construed  to  mean  that  the  applicant  has 
never  been  so  seriously  ill  as  to  permanently  impair  his  consti- 
tution and  render  the  risk  unusually  hazardous,  and  also  that 
where  the  state  of  the  insured's  health  is  good,  and  he  is  ac- 
tually in  a  sound  physical  and  mental  condition  at  the  time, 
and  honestly  believes  that  the  answers  relative  to  his  health  are 
true,  the  fact  that  he  has  had  some  slight  disease,  etc.,  will  not 
necessarily  render  the  policy  void.^"^  In  Xevada,  the  court 
has  seriously  questioned  whether  an  inquiry  into  the  material- 
ity of  a  statement  in  answer  to  a  question  is  admissible,  the  as- 
sured having  acted  in  good  faith  and  the  fact  being  clearly  ira- 
material.^'^^  In  certain  cases  a  departure  from  the  rule  might 
be  justified  by  the  fact  that  the  terms  of  the  contract  are  such 
as  to  leave  room  for  construction,  in  which  case  the  familiar 
rule  applies  that  courts  are  inclined  to  construe  the  contract  in 
favor  of  the  assured.-^ '^^  Thus,  in  construing  the  answers  to 
the  interrogatories  in  a  printed  application  for  fire  insurance, 
although  the  proper  meaning  of  the  words  used  are  to  be  first 
resorted  to,  yet  the  meaning  attached  by  the  applicant  to  them 
and  clearly  ascertainable  from  the  connection  in  which  he  uses 

'™  See  Illinois  Masons'  B,  Soc,  v,  Winthrop,  85  111.  537;  Morrison 
V.  Wisconsin  O.  F.  M.  L.  Ins.  Co.,  59  Wis.  162;  sees.  1848,  1849, 
herein. 

"'  Gerhauser  v.  North  British  Ins.  Co.,  6  Nev,  15.  See  Hough 
V.  City  F.  Ins.  Co.,  29  Conn.  10;,  Dilleber  v.  Home  L.  Ins.  Co., 
69  N.  Y.  256;  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Kep. 
416;  Monitor  v.  American  L.  lus.  Co.,  101  U.  S.  708;  111  U.  S.  335: 
Hoose  V.  Prescott  Ins.  Co..  84  Mich.  309;  47  N.  W.  Eep.  587;  11  L.  R. 
Annot.  340;  Virginia  F.  &  M.  Ins.  Co.  v.  Kloeber,  31  Vt.  749;  Lebanon 
Mnt.  Ins.  Co.  v.  Losch,  109  Fa.  St,  100;  Fitch  v.  American  Popular 
L.  Ins.  Co.,  59  N.  Y.  557;  reversing  2  N.  Y.  Sup.-Ct.  247;  Germania 
Ins.  Co.  V.  Rudwig,  80  Ky.  223;  Reddiclj  v.  Sangeen  Mut.  F.  Ins. 
Co.,  14  Ont.  Rep.  506;  Phoenix  Ins.  Co.  v.  Wilson  and.).  25  N.  E. 
Rep.  592;  20  Ins.  L.  J.  73;  Board'nan  v.  New  Hampshire  Mut.  L.  Ins. 
Co.,  20  N.  H.  557;  Wood  v.  Fireman's  Ins.  Co.,  126  Mass.  316;  Conorer 
V.  Massachusetts  Mut.  L.  Ins.  Co..  3  Dill.  (C.  C.)  217;  Eddy  v.  Hawk- 
eye  Ins.  Co.,  70  Iowa,  472;  30  N.  W.  Ren.  808. 

*"  Alabama  etc.  Ins,  Co,  v,  Johnson,  80  Ala,  407;  2  So.  Rep.  125. 


1909  REPRESENTATIONS  AND  MISREPRESENTATIONS.         §   1914 

tliem  is  to  prevail  over  their  proper  meaning.^  ^*  So  inaccura- 
cies in  the  answers  to  such  interrogatories  caused  'by  the  am- 
biguity of  the  same,  taken  in  connection  with  each  other,  are 
to  be  charged  to  the  account  of  the  insurers  who  prepared  the 
applications.^ ^^  In  su^Dport  of  the  rule  above  given  it  may  be 
argued  that  in  marine  risks,  where  the  rule  of  strict  construction 
obtains  in  matters  of  representation,  it  is  a  reasonable  pre- 
sumption that  the  insurer,  in  asking  a  question  upon  a  spe- 
cific point,  desires  that  information  thereon  as  a  material  fac- 
tor in  enabling  him  to  form  his  judgment  as  to  whether  he  will 
assume  the  risk  and  at  what  premium,  and  it  is  equally  rea- 
sonable to  conceive  that  the  insured  must  have  so  understood 
and  answered  the  inquiry.  In  case  of  oral  answers  in  other 
risks,  the  same  presumption  could  fairly  be  held  to  exist.  If 
the  answer  is  made  to  printed  interrogatories,  no  reason  exists 
on  that  ground  why  the  rule  should  be  relaxed,  and  if  the 
statement  in  the  application  is  stipulated  to  be  material,  or  if 
it  is  made  a  warranty,  there  is  a  still  greater  reason  for  the  en- 
forcement of  the  rule.^'^'^  If,  however,  the  contract  be  of  that 
class  so  worded  as  to  leave  a  loophole  of  escape  to  the  insurer 
in  any  event,  and  such  that  the  assured  cannot  safely  answer, 
if  he  answer  at  all,  then  there  might  be  a  case  of  ambiguity 
warranting  a  construction  against  the  insurer.^ '^^  But  what 
has  been  said  upon  the  somewhat  analogous  question  of  con- 
cealment would  perhaps  have  some  bearing  here,  although  the 

>™  Wilson  V.  Hampden  F.  Ins.  Co.,  4  R.  I.  159. 

"«  Wilson  V.  Hampden  F.  Ins.  Co.,  4  R.  I.  159.  See  Lebanon  Mut. 
Ins.  Co.  V.  Losch,  109  Pa.  St.  100. 

"'  In  relation  to  a  contract  of  this  character  the  words  of  I^ord 
Chancellor  Cranwnrth  nre  pertinent.  He  says:  "Nothinj:  can  be  more 
reasonable  than  that  the  parties  enterin<r  into  the  contract  should 
determine  for  themselves  what  they  think  to  be  material,  and  if  they 
choose  to  do  so,  to  stipulate  that  unless  the  assured  shall  answer  a 
question  accurately,  the  policy  or  contract  which  they  are  enter! n;? 
into  shall  be  void,  it  is  perfectly  open  to  them  to  do  so,  and  this 
false  answer  will  then  avoid  the  policy"  :  Anderson  v.  Fitzcerald.  4 
H.  of  L.  .513;  quoted  Thomas  v.  Weems,  9  L.  R.  App.  Cas.  G71.  And 
see  Wood  v.  Hartford  Ins.  Co.,  13  Conn.  544. 

"•  See  Fitch  v.  American  Popular  L.  Ins.  Co.,  59  N.  T.  5.')7;  re- 
versing 2  N.  Y.  Sup.  Ct.  247;  Hampden  F.  Ins.  Co.,  4  R.  I.  139. 
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case  of  a  positive  representation  in  answer  to  a  specific  inter- 
rogatory would  present  a  distinguishable  point.-^^^ 

§  1915.  "When  the  Stipulated  Materiality  of  State- 
ments is  Qualified. — li'  the  representation  is  made  mate- 
rial by  a  stipulation  in  the  policy,  or  even  expressly  warrant- 
ed, but  the  answers  are  expressly  qualified,  or  if  from  other 
express  terms  of  the  contract  or  of  the  application  it 'appears 
that  the  answers  or  representations  were  not  intended  to  have 
the  force  and  effect  of  a  warranty,  or  if  from  the  words  used 
it  is  doubtful  if  they  were  intended  to  be  so  construed,  the 
court  will  not  hold  them  to  be  strict  warranties  or  strictly  ma- 
terial as  a  matter  of  law.  And  in  such  cases  the  absolute  truth 
of  the  representation  is  not  required,  and  unless  the  statement 
is  materially  and  substantially  false,  or  actually  fraudulent  or 
grossly  negligent,  the  company  is  not  released  from  the  con- 
tract, and  the  insurer  must  prove  that  as  thus  limited  the  rep- 
resentations are  untrue.^ '^^  So  a  statement  in  an  application 
for  insurance  that  it  is  a  full  statement  of  all  the  facts  known 
to  the  applicant  and  material  to  the  risk,  so  far  qualifies  and 
limits  the  effect  of  warranties  as  to  render  them  representations 
merely.^''* 

§   1916.     Statements  under  Statutory  Provisions. — The 

Kentucky  statute  makes  all  statements  in  the  application  rep- 
resentations and  not  warranties,  and  also  provides  that  no  mis- 
representation, unless  material  or  fraudulent,  shall  vitiate  the 
policy.  And  under  this  act  it  is  held  that  the  policy  is  not 
avoided  ieither  upon  a  representation  or  warranty  which  is  not 
fraudulent  or  material.^ ^^^     This  decision  overrules  an  earlier 

>"  See  sees.  1848,  1849,  herein. 

"»  Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  Rep.  .549  (annotated  easel: 
Clapp  V.  Massachusetts  B.  Assn..  146  Mass.  519;  16  N.  E.  Kep.  433; 
Elliott  V.  Hamilton  Mut.  Ins.  Co.  13  Gray  (Mass.),  139;  Redman  v 
Hartford  F.  Ins.  Co.,  47  Wis.  89;  iEtna  L.  Ins.  Co.  v.  France,  94  U. 
S.  (4  Otto)  561;  Washington  etc.  Ins.  Co.  v.  Harvey.  10  Kan.  525; 
Wilkins  v.  Germania  F.  Ins.  Co.,  57  Iowa,  529.  See  illustrations  in 
sec.  1890,  herein. 

"»  Waterbury  v.  Dakota  F.  &  M.  Ins.  Co.,  6  Dak.  468;  43  N.  W. 
Rep.  697. 

""  Germania  Insurance  Co.  v.  Rudwig,  80  Ky.  223.    See  Ky.  Gen. 

Stat.  1887,  p.  308. 


1911  REPRESENTATIONS  AND  MISREPRESENTATIONS.         §   1916 

decision  in  the  same  state,  decided  under  the  same  statute, 
■where  the  parties  entered  into  a  contract  for  insurance,  pro- 
viding that  the  statements  in  the  application  should  be  deemed 
part  of  the  policy  and  warranties,  and  that  any  false  repre- 
sentation should  render  the  policy  void,  and  it  was  held  that 
the  contract  waived  the  benefit  of  the  statute  and  was  avoided 
by  any  untrue  statement,  although  immaterial.^ ^^  So  that  the 
provisions  of  the  statute  under  the  decision  first  not^d  are  not 
waived  by  an  agreement  of  the  parties  opposed  to  the  terms  of 
the  statute.  But  in  California  it  is  held  that  if  it  appears  from 
the  whole  policy  that  a  statement  was  not  intended  as  a  war- 
ranty, the  court  will  not  so  construe  it,  even  though  the  Civil 
Code  provides  that  a  statement  in  a  policy  of  a  matter  relating 
to  the  person  or  thing  insured  or  to  the  risk  as  a  fact  is  an  ex- 
press warranty  thereof.^ ^^  In  the  matter  of  waiver  of  statu- 
tory provisions  by  contract,  if  the  enactment  is  mandatory  or 
does  not  operate  as  a  positive  prohibition,  or  does  not  stipulate 
requirements  in  the  nature  of  conditions  precedent  to  acquiring 
certain  rights,  there  would  seem  perhaps  to  be  no  good  reason 
why  it  may  not  be  waived  by  the  use  of  apt  and  clearly  ex- 
pressed terms  agreed  upon  as  having  that  effect,  although  if 
the  matter  is  doubtful,  a  question  might  arise  whether  the  con- 
struction should  not  be  such  as  to  favor  the  insured.  The 
cases,  however,  afford  no  certain  rule  for  guidance.  It  will 
be  observed  that  in  both  the  Kentucky  and  California  cases  the 
decision  favored  a  construction  for  the  benefit  of  the  as- 
sured.^^^  In  Missouri,  under  a  statute  which  provides  that 
misrepresentations  in  the  application  in  life  risks  shall  not  be 
deemed  material  unless  the  facts  misrepresented  contributed 
to  the  death  of  the  assured,  it  is  held  that  such  enactment  be- 
comes a  part  of  every  life  policy  made  while  the  act  is  in 
force,  and  applies  as  well  to  representations  fraudulently  made 
as  to  those  made  in  good  faith.^^'*      Under  the  Massachusetts 

"*  Farmers'  &  Drovers'  Ins.  Co.  v.  Curry,  13  Bnsh  (Ky."».  312:  2G 
Am.  Rep.  194. 

'"  National  Bank  of  D.  O.  Mills  &  Co.  v.  Union  Ins.  Co.,  SS  Cal. 
497;  26  Pac.  Ren.  509. 

"'  See  sec.  194,  herein. 

*"  Klostermaun  v.  Germania  L.   Ins.   Co.,  6  Mo.  App.   5^2.      See 
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enactments  which  provide  that  misrepresentations  which  in- 
crease the  risk  of  loss  will  defeat  the  policy  though  made  with- 
out intent  to  deceive,  and  also  that  the  policy  shall  be  void  if 
any  material  fact  or  circumstance  stated  in  writing  has  not 
been  fairly  represented  by  the  assured,  it  is  error  for  the  court 
to  instruct  the  jury  that  it  is  for  them  to  decide  whether  the 
alleged  false  representations  are  material  to  the  risk  and  false  in 
fact,  and  if  so  whether  they  were  made  innocently  and  by  mis- 
take.^ ^^  In  a  later  case  in  the  same  state  it  is  held  that  if  the 
statute  provides  that  false  answers  in  an  application  for  in- 
surance must,  in  order  to  avoid  the  policy,  be  made  with  in- 
tent to  deceive,  unless  they  increase  the  risk,^^®  it  is  necessary 
for  the  insurer,  in  order  to  avoid  a  policy  conditioned  to  be 
void  in  case  of  false  answers  in  the  application,  to  show,  if  the 
risk  has  not  been  increased,  that  the  answers  were  made  with 
intent  to  deceive.^ ^'^  The  Georgia  code  not  only  requires  the 
utmost  good  faith  to  be  observed  in  making  contracts  of  in- 
surance, but  by  force  of  its  provisions  the  representations  in  the 
application  are  covenanted  to  be  true,  and  although  this  is  not 
held  to  mean  that  they  are  warranties  vitiating  the  policy  if 
untrue,  whether  material  or  not,  yet  if  they  vary  from  the 
truth  and  thereby  the  nature,  extent,  or  character  of  the  risk  is 
changed,  the  policy  will  be  vitiated  if  they  are  made  the  basis 
of  the  contract,  without  regard  to  the  fact  whether  they  are 
willfully  and  fraudulently  made;^^^  and  under  subsequent  de- 
cisions in  the  same  state  it  is  decided  that  under  its  code  a  pol- 
icy is  not  avoided  by  falsity  of  a  warranty  or  representation, 
the  subject  matter  of  which  is  wholly  immaterial  to  the  risk.^** 

White  V.  Connecticut  etc.  L.  Ins.  Co.,  4  Dill.  (C.  C.)  177.  See  Rev. 
Stats.  Mo.,  1879,  sec.  5976;  Rev.  Stats.  1889,  sec.  5849. 

^^  Ring  V.  Phcenix  Assur.  Co.,  145  Mass.  426:  14  N.  E.  Rep.  .^25, 
Tinder  Pub.  Stats.  Mass.,  c.  119,  sees.  139,  181.  See  Acts  Mass.  1887, 
c.  214,  sec.  21. 

*««  Mass  Stats.  1887,  c.  214,  sec.  21. 

^  Levie  v.  Metropolitan  L.  Ins.  Co.,  163  Mass.  117;  39  N.  E.  Rep. 
792. 

**•  Southern  L.  Ins.  Co.  v.  WilI<inson,  53  Ga.  535. 

"'  Mobile  F.  Department  Ins.  Co.  v.  Coleman,  58  Ga.  251;  ISIobilo 
F.  Department  Ins.  Co.  v.  Miller,  58  Ga.  420.  See  Georgia  Code,  1882, 
sees.  2803.  2804. 
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Provisions  requiring  tliat  the  matters  represented  must  be  ma- 
terial to  the  risk  to  avoid  the  policy  for  misrepresentations, 
etc.,  exist  in  Maine,^""  jS^ew  Hampshire,^ '^^  Ohio,^'-*^  and  Penn- 
sylvania,^"^ and  in  a  case  in  Maryland,  where  a  stipulation  in 
the  contract  made  the  application  a  part  thereof  and  the  an- 
swers therein  material,  and  warranted  them  to  be  full,  com- 
plete, and  true,  and  further  provided  that  the  policy  should  be 
void  if  daid  statements  were  untrue,  even  though  the  same  were 
made  in  good  faith,  notwithstanding  any  statutory  provision  to 
the  contrary,  it  was  held  that  such  a  stipulation  could  not  be 
enforced  so  far  as  it  conflicted  with  the  tei-ms  of  the  statute; 
the  policy  in  this  case  being  issued  by  a  Pennsylvania  com- 
pany.^ ^*  If  the  criticisms  of  the  coui'ts  in  certain  cases^^^  are 
admitted  to  be  just,  they  evidence  the  existence  of  a  certain 
class  of  contracts  which  at  the  least  are  not  based  upon  the 
good  faith  which  is  the  basis  of  every  contract  of  insurance, 
and  it  may  therefore  be  reasonably  assumed  that  the  legisla- 
tures, in  enacting  statutes  which  are  intended  to  avoid  tech- 
nical forfeitures,  have  had  in  view  the  benefit  of  the  assured, 
and  in  construing  the  same  the  purpose  of  the  legislature 
should  be  paramount. ^^^  In  a  line  with  the  statutes  above  con- 
sidered are  enactments  in  many  states  the  effect  of  which  is 
substantially  to  exclude  evidence  of  misrepresentations  in  the 
application,  unless  a  copy  of  the  application  or  representation 
is  attached  to  or  indorsed  on  the  policy.^ "'^ 

§    1917.      Promissory    Representations — Statement    of 
Proposition. — The  question  lias  been  much  discussed  whether 

'»•  Rev.  Stats.  18.S3,  p.  445,  sec.  20. 

»"  Laws  1885,  c.  73. 

»»"  Rev.  Stats.  1890,  sec.  3G25. 

"'  Laws  188,^),  p.  134.  sec.  1. 

"«  Fiflelity  Mut.  L.  Assn.  v.  Fiohlin.  74  Md.  172;  23  Atl.  Rep.  107; 
affirming  on  rchoarinj?,  21  Atl.  Rep.  680. 

"=  Combs  V.  Hannibal  etc.  Ins.  Co..  43  Mo.  152;  Delancey  v.  Rock- 
Inpham,  52  N.  H.  581. 

'"^  See  Fidelity  Mut.  L.  Assn.  v.  Ficblin,  74  Md.  172;  23  Atl.  Rep. 
197,  above  noted. 

"^  Cook  v.  Federal  L.  Assn..  74  Iowa,  740;  35  X.  W.  Rop.  .500; 
!Metropolitan  L.  Ins.  Co.  v.  .Tenkins  (Pn.).  10  Atl.  Rep.  474;  Dnubar  v. 
Phcenix  Ins.  Co.,  72  Wis.  492;  40  N.  W.  Rep.  380. 
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a  representation  not  expressly  or  impliedly  embodied  in  the 
contract  can  be  promissory,  or,  in  otlier  words,  whether  one 
can  be  bound  by  a  positive  statement  relating  to  a  fu- 
ture fact  or  by  a  positive  statement  that  a  certain  material 
fact  shall  or  will  thereafter  exist,  so  that  the  policy  will  be 
avoided  by  the  falsity  thereof  without  regard  to  actual  fraud, 
as  mnch  so  as  in  the  case  of  a  positive  representation  of  a  past 
or  existing  material  fact.  Another  point  is  also  involved 
whether  the  statement  is  actually  incorporated  into  and  made  a 
part  of  the  policy  by  apt  and  proper  words  of  reference  or  oth- 
erwise.-^^^ 

*°*  Opinions  of  text-writers  as  to  promissory  representations.  The  text- 
writers  have  as  a  rule  divided  positive  representations  into  atiirma- 
tive  and  promissory.  Mr.  Arnould  maizes  this  division,  although  he 
says  the  distinction  "is  one  more  of  form  than  substance;  as  in 
fact  most  positive  representations,  even  when  in  terms  alBrm.ative 
in  effect,  are  promissory,"  and  after  a  review  of  the  cases,  he  con- 
cludes that  it  may  "safely  be  laid  down,  as  the  conclusion  to  be  de- 
rived from  all  the  authorities,  that  the  positive  representation  of  a 
future  fact  material  to  the  i-islis  will,  if  false,  avoid  the  policy,  thnup:h 
it  may  not  be  actually  fraudulent,"  and  this  is  not  changed  in  Mr. 
Maclachlan's  edition  of  1887  of  Mr.  Arnould's  work:  1  Arnould  on  Ma- 
rine Insurance,  Perliins'  ed.  1850,  506-11,  *502-08.  sec.  191;  1  Arnould 
on  Marine  Insurance,  Maclachlan's  ed.  1887.  521-24.  Mr.  Duer  malces 
the  same  division,  and  says  the  distinction  was  first  made  in  terms 
by  Mr.  Marshall,  and  is  clearly  deducible  from  the  cases  th.it  the 
majority  of  representations  are  promissory,  and  even  though  "affirma- 
tive in  their  terms,  are  promissory  in  spirit  and  intent;  that  is,  while 
they  assert  the  present  existence  of  the  facts  they  embrace,  they 
imply  a  stipulation  that  the  same  facts  shall  continue  to  exist  dur- 
ing the  continuance  of  the  risks."  He  reviews  the  cases  and  crit- 
icises the  exhaustive  opinion  of  Chancellor  Walworth,  in  Alston  v. 
Mechanics'  Mut.  Ins.  Co.,  4  Hill  (N.  Y.).  329,  and  denies  that  it  ex- 
presses the  existing  law:  1  Duer  on  Marine  Insurance,  ed.  1845, 
647,  et  seq.,  749-69.    Mr.  May  makes  the  same  division,  but  concludes 

that  "only  those  promissory  representations  are  available 

which  are  reduced  to  writing  and  made  part  of  the  contract"  and  in 
effect  warranties:  1  May  on  Insurance.  3d  ed.,  sec.  182.  Mr.  Biddle 
says:  "Representations  have  been  divided  into  two  classes:  affirma- 
tive and  promissory.  The  former  aver  the  actual  existence  of  a  fact, 
the  latter  that  such  fact  shall  thereafter  exist.  This  distinction  is 
however  rather  one  of  form  than  of  substance,  as  in  a  large  number 
of  cases  positive  repre-'entations  are  in  effect  promissory"  :  1  Biddle 
on  Insurance,  ed.  1893.  533.  Mr.  Parsons,  who  considers  the  ques- 
tion somewhat  at  length,  says  the  whole  subject  "is  involved  in  some 
obscurity,"  although  he  adds  that  there  are  numerous  cases  both  in 

England  and  this  country  where  "definite  statements  concerning  fu- 
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§  1919.  Same  Subject— Cases  aud  Opiuious. — A  state- 
ment iu  tlie  application  that  a  force  pump  and  an  abundance 
of  water  constitute  the  facilities  for  extiiiguishing  tire  is  held 
not  to  import  a  continuing  guarantee  that  they  shall  be  kept 
in  good  order  for  use,  but  only  that  such  were  the  facilities  at 
the  time  the  insurance  was  eifected.^'"^^  And  where  one  under 
an  accident  risk  represented  that  he  was  a  switchman,  and  the 
policy  did  not  provide  that  he  should  not  change  his  occupa- 
tion, it  was  held  immaterial  that  he  was  killed  while  acting 
as  a  brakeman,  such  answer  not  amounting  to  a  contract  that 
the  insured  would  not  change  his  occupation.^"®     And  where 

ture  facts  made  by  the  assured  by  way  of  representation  are  binding 
upon  him";  beyond  this  he  seems  to  be  in  doubt:  1  Parsons  ob 
Marine  Insurance,  ed.  1808,  445-48,  et  seq.  Mr.  Phillips  says:  "It  is 
singular  that  this  question  respecting  a  promissory  representation 
being  obligatory  should  ever  have  been  raised,  since  administrative 
jurisprudence  abounds  with  instances  of  the  deliberate  recognition 
of  the  obligation  imposed  by  such  a  representation.  ....  The 
representation  is  construed  to  be  of  the  existing  facts,  and  also  of 
the  continuance  of  them  as  far  as  this  depends  on  the  assured."  And 
that  the  doctrine  sanctioned  by  the  weight  of  authority  is  "that  a 
positive  affirmative  representation  of  material  facts  In  respect  to  the 
future  is,  in  effect,  a  stipulation  that  they  shall  be  substantially  as 
stated,  and  that  a  nonfulfillment  of  such  representation  will  defeat 
the  policy"  :  1  Phillips  on  Insurance,  3d  ed.,  299-303,  sec.  553.  Mr. 
Bliss  briefly  reviews  the  question,  says  it  is  involved  in  doubt,  but 
that  it  is  an  implied  condition  that  the  contract  is  free  from  mis- 
representation: Bliss  on  Life  Insurance,  ed.  1872,  6G-8,  sec.  49.  Mr. 
Wood  says  that  oral  statements  or  representations  as  to  future  facts 
are  inadmissible  to  alter  or  vary  the  contract  or  control  Its  applica- 
tion or  effect,  unless  they  are  proven  fraudulent,  or  are  made  to 
Induce  the  assurer  to  assume  the  risk  or  to  lower  the  premium:  1 
Wood  on  Fire  Insurance.  2d  ed.,  550,  et  seq.,  sec.  227;  relying  upon 
Kimball  v.  ^tna  Ins.  Co..  9  Allen  (Mass.).  542.  per  Gray,  J.  Mr.  Bacon 
considers  the  question,  and  concludes  that  "it  is  eminently  reason- 
able, as  well  as  consistent  with  authority,  that  promissory  repre- 
sentations when  false  should  avoid  the  contract  only  when  tlioy  are 
either  made  under  such  circumstances  that  their  breach  substantially 
amounts  to  a  fraud  upon  the  insurer,  or  else  when  they  are  incor- 
porated into  the  policy  in  such  a  way  as  to  become  virtually  war- 
ranties" :  Bacon  on  Benefit  Societies  and  Life  Insurance,  ed.  1888, 
274-78.  sec.  208.  Mr.  George  M.  Sharp,  in  his  Lectures  on  Fire  and 
Life  Insurance,  used  in  the  Yale  Law  School,  divides  representations 
into  affirmative  and  promissory. 

"»  Gilliat  V.  Fawtucket  etc.  Ins.  Co..  8  R.  I.  282:  91  .\m.  Dec.  282; 
Daniels  v.  Hudson   Biver  Ins.  Co..  12  Cush.   (Mass.t  41(). 

^  Providence  etc.  Ins.  Co.  v.  Fennel.  49  111.  ISO;  Valton  v.  National 
etc.  L.  Assur.  Co.,  17  Abb.  Pr.  (N.  Y.)  2G8. 
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the  application  declared  that  the  applicant  did  not  then  and 
would  not  practice  any  pernicious  habits  to  shorten  life,  it  was 
held,  in  the  absence  of  a  stipulation  that  the  practice  of  such 
a  habit  should  avoid  the  policy,  that  it  did  not  amount  to  a 
covenant  or  warranty  on  his  part  that  he  would  not  do  so  in 
the  future,  but  merely  referred  to  a  then  existing  state  of  facts, 
and  as  to  the  future,  that  it  was  a  mere  matter  of  intention 
which  did  not  avoid  the  policy,  and  this  even  though  the  pol- 
icy stipulated  that  if  any  of  the  statements  or  declarations 
made  in  the  application  should  be  found  untrue  in  any  respect, 
the  policy  should  be  void.^*'^  And  where  it  was  falsely  but  not 
fraudulently  represented  that  the  ship  would  only  take  as  car- 
go a  certain  quantity  of  rock  salt,  which  would  put  her  in  light 
ballast  trim,  and  she  sailed  with  over  three  times  the  quantity 
stated,  the  same  constituting  a  full  and  very  heavy  cargo,  a 
distinction  was  made  between  an  affirmative  and  promissory 
representation,  the  jury  being  instructed  in  effect  to  find  for 
the  defendant  if  the  statement  amounted  to  an  affirmative,  ma- 
terial representation;  otherwise  for  the  plaintiff. ^°^  And 
where  an  application  was  made  for  a  policy  on  "an  occupied 
dwelling-house,"  it  was  held  that  while  it  might  amount  to  a 
false  representation  if  the  property  was  unoccupied  at  the  time, 
it  was  not  an  assertion  that  it  should  be  occupied  during  the 
risk.^^^  The  leading  case  wherein  it  is  deemed  that  a  distinc- 
tion exists  between  an  affirmative  and  promissory  warranty  is 
Alston  V.  Mechanics'  Mutual  Insurance  Company,  ^^^  wherein 

^^  Kneoht  v.  Mutual  L.  Ins.  Co.,  90  Pa.  St.  120:  3.o  Am.  Rep.  641. 
But  see  Schultz  v.  Mutual  Ins.  Co.,  6  Fed.  Rep.  672.  and  examine 
Jeffries  v.  Life  Ins.  Co.,  22  Wall.  (U.  S.)  47;  Bilborough  v.  Insurance 
Co.,  5  Duer  (N.  Y.).  587. 

*<^  FlLnn  v.  Headlam.  9  Barn.  &  C.  694.  per  Lord  Tenterden:  Flinn 
V.  Tobin.  1  Moody  &  M.  367.  In  this  case  the  jury  were  instructed 
that  fratidulent  misrepresentation  must  be  fraud,  per  Lord  Tenter- 
den. Mr.  Arnould  says  of  the  distinction  above  made  that  it  is  un- 
founded in  principle  and  not  supported  by  the  authorities:  1  Arnould 
OB  Marine  Insurance.  Perkins'  ed.  18.50,  .507-09.  *503-05:  1  Arnould 
on  Marine  Insurance.  Maclachlan's  ed.  1887.  .522.  523.  See,  also,  1 
Duer  on  Marine  Insurance,  ed.  1845,  741.  742.  747.  749. 

«"  Cumberland  etc.  Co.  v.  Douglas,  58  Pa.  St.  419;  98  Am.  Dec.  298. 

«>«  4  Hill  (N.  T.).  334. 
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Chaucellor  Walwortli  exhaustively  considers  the  questiou  and 
reviews  carefully  the  authorities.  He  says  in  substance  that 
he  has  been  unable  to  iind  any  case  wherein  the  court  has 
adopted  such  a  distinction;  that  he  has  examined  all  the 
writers  both  here  and  in  other  countries;  that  Ellis  is  the  only 
law-writer  who  has  considered  a  representation  as  a  contract  be- 
tween the  parties  ;^"^  that  Lord  liansheld  clearly  repudiates 
the  idea  of  a  promissory  representation.-^''  He  then  reviews 
several  cases^*^^  and  deduces  the  conclusion  that  they  show 
that  such  representations  as  relate  to  futm-e  facts  are  those 
which  relate  merely  to  matters  of  expectation  or  intention 
honestly  made  and  not  actually  fraudulent,  and  not  to  collater- 
al contracts  or  promissory  representations,  and  that  in  the  case 
before  him  the  referees  erred  in  receiving  parol  evidence  of 
such  an  agi-eement  to  defeat  the  policy.  On  a  line  vdth  this 
decision  is  the  opinion  of  the  court  in  a  Massachusetts  case,^'^^ 
who  says:  "A  representation  that  a  fact  now  exists  may  be 
either  oral  or  written,  for  if  it  does  not  exist,  there  is  nothing 
to  which  the  contract  can  apply,  but  an  oral  representation  as 
to  a  future  fact,  honestly  made,  can  have  no  effect ;  for  if  it  is 
a  mere  statement  of  an  expectation,  subsequent  disappointment 
will  not  prove  that  it  was  nntnie,  and  if  it  is  a  promise  that  a 
certain  state  of  facts  shall  exist  or  continue  during  the  tenn  of 
the  policy,  it  ought  to  be  embodied  in  the  written  contract.'* 
This  judgment  is  cited  with  approval  in  a  federal  case  as  decid- 
ing "that  an  actual  promise,  if  oral,  cannot  be  given  in  evi- 
dence to  defeat  a  policy  that  has  once  attached"  r^^  and  the 
following  extract  from  the  opinion  of  the  court  in  this  last 

*<"  As  noted  above,  Mr.  Diier  so  considers  it. 

""  Citing  Bize  v.  Fletcher,  reported  in  1  Park  on  Insurance,  441. 

'<"  Macdowell  v.  Frazer,  1  Doug.  260;  Currel  v.  Mississippi  M.  & 
F.  Ins.  Co.,  9  La.  163;  Dennlstown  v.  Lillie,  3  Bliph.  202:  Baxter  v. 
New  England  Ins.  Co..  3  Mass.  96;  Bice  v.  New  England  M.  Ins. 
Co.,  4  Pick.  (Mass.)  439;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.) 
200;  Allegre's  Admrs.  v.  Maryland  Ins.  Co.,  2  Oil!  &  .T.  (Md.)  136; 
Whitney  v.  Mayer.  13  Mass.  172;  Flinn  v.  Tobin.  1  Moody  &  M. 
S60. 

*"'  Kimball  v.  Mtna.  Ins.  Co.,  9  Allen,  540,  facts  noted  above  under 
this  section, 

=»»  Albion  Lead  Works  v.  Willianisburgh  City  F.  Ins.  Co.,  2  Fed. 
Rep.  479. 
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case  is  pei'tineiit.  The  case  was  one  where  the  application  wa* 
oraJ,  and  it  is  said:  "It  is  impossible  to  reconcile  the  decisions 
upon  this  question  of  continuing  warranty.  When  an  un- 
derwriter asks  about  the  particulars  of  a  risk,  he  probably  takes 
for  granted  that  things  will  remain  as  they  are;  but  when  the 
courts  are  asked  to  convert  this  impression  into  a  covenant, 
and  make  words  in  the  present  tense  operate  as  a  stipulation 
for  the  future,  there  is  diflB.culty,  and  the  authorities  are  doubt- 
ful and  divided.  The  result,  as  far  as  I  can  gather  it,  is  that 
when  the  fact  appears  to  the  courts  to  be  a  very  important  one, 
such  as  employment  of  a  watchman,  a  majority  of  them  have 
said,  that  this  ought  to  be  considered  a  part  of  a  continuing 
engagement  When  the  fact  does  not  appear  to  be  so  impor- 
tant, as  that  a  dwelling-house  is  occupied,  or  that  a  clerk  sleeps 
in  a  store,  it  is  not  of  that  character.  There  is  great  objection 
to  these  continuing  warranties  when  they  are  conventional,  or 
made  up  from  words  which  do  not  purport  a  future  warranty, 
because,  if  the  attention  of  the  assured  had  been  called  to  them 
as  continuing  covenants,  they  might  have  been  qua'lified. 
Thus,  in  the  important  case  of  Ripley  v.  Aetna  Insurance  Com- 
pany,^^®  which  is  in  accordance  with  the  weight  of  authority 
....  there  was  an  oral  statement  that  a  watchman  was  at  the 
mill  day  and  night,  and  there  was  an  oral  description  of  the 
force  pump.  The.se  statements  were  true  at  that  time,  and 
true  at  each  renewal  of  the  policy,  and  therefore  it  is  of  no  con- 
sequence whether  they  are  called  warranties  or  representa- 
tions. I  have  seen  no  case  which  holds  that  an  oral  statement 
of  a  fact  could  be  construed  into  a  continuing  warranty  or 
promise  when  the  contract  is  in  writing That  cove- 
nants cannot  be  imported  into  or  taken  out  of  a  written  con- 
tract by  parol  is  an  elementary  rule  applicable  to  contracts  for 
insurance  as  to  others."  ^^^  But  where  the  vessel  insured  was 
represented  to  be  American,  it  was  held  an  implied  condition 


"»  30  N.  Y.  136. 

*"  See  Abbott  v.  Shawmut  Mnt.  F.  Ins.  Co.,  3  Allen  (Mass.),  213: 
Srhmirlt  v.  Peoria  Mut.  Ins.  Co..  41  111.,  29.':  Hicrsinson  v.  Dnll,  13 
Mass.  96;  Kimball  v.  ^tna  Ins.  Co.,  9  Allen  (Mass.),  540;  85  Am.  Dec. 
786. 


1919  EEPRESENTATIONS  AND  MISREPRESENTATIONS.  §  1920 

that  she  should  carry  the  documents  necessary  to  show  her 
neutral  character,  and  when  she  was  condemned  for  want  of 
the  necessary  documents  a  recovery  was  denied.^^^  So  in  an- 
other case,  the  representation  being  that  the  ship  would  sail 
on  a  certain  day,  and  she  had  already  sailed,  it  was  held  a  rep- 
resentation of  a  material  fact  and  not  of  an  expectation,  and 
that  the  policy  was  avoided  by  the  misrepresentation.^^^  In 
another  case  it  is  held  that  oral  statements  made  by  the  assured 
are  merely  representations,  which  if  not  fraudulent  and  mate- 
rial to  the  risk  do  not  avoid  the  policy.^^'*  So  it  is  held  that 
the  slip  or  application  for  insurance  is  inadmissible  in  evidence, 
in  a  court  of  law,  to  show  the  intention  of  the  parties.  It  is 
proper  evidence  only  to  show  a  misrepresentation.^^'' 

§  1920.  Same  Subject — Conclusion. — Excluding  such 
cases  as  come  within  the  terms  of  some  statutory  provisions 
establishing  some  definite  rule,  the  authorities,  as  will  be  seen 
from  the  above  cases,  are  clearly  in  conflict,  nor  shall  we  at- 
tempt, in  view  of  the  conflicting  decisions,  to  formulate  any 
certain  rule.  We  would  suggest,  however,  that  the  cases  show 
three  classes  of  representations:  1.  Those  which  distinctly  re- 

'"  Steel  V.  Lacy,  3  Taunt.  285;  Vandenhewell  v.  Church,  2  Johns, 
Cas.  (N.  Y.)  451;  Murray  v.  Alsop,  3  Johns.  Cas.  (N.  Y.)  47.  But  see 
sec.  1903,  herein. 

"•  Denniston  v.  Lillie,  3  Bligh  P.  C.  202.  See  also  In  connection 
with  this  point  of  promissory  representations.  Prudential  Assur. 
Co.  V.  ^tna  L.  Ins.  Co.,  23  Blatchf.  (C.  C.)  223;  HoughtoB  v.  Manu- 
facturers' etc.  Co.,  8  Met.  (Mass.)  120;  Edwards  v.  Footner,  1  Camp. 
530;  Kimball  v.  Springfield  F.  &  M.  Ins.  Co.,  9  Allen  (IMass.),  540;  Gil- 
bert V.  Pawtucket  Ins.  Co.,  8  R.  I.  282;  Fiese  v.  Parlcinson,  4  Taunt. 
337;  Peoria  etc.  Ins.  Co.  v.  Lewis,  18  111.  5.53;  Driscoll  v.  Passmore, 
1  Bos.  &  P.  200;  Prudential  Assur.  Co.  v.  JEtna  L.  Ins.  Co.,  52  Conn. 
576,  and  see  next  chapter. 

"*  Wytlieville  Ins.  etc  Co.  v.  Stultz  (Va.),  15  Va.  L.  J.  328;  13  S. 
E.  Rep.  77. 

""  Dow  V.  Whitten,  8  Wooid.  (N.  Y.)  IGO.  The  California  code  pro- 
vides that  "a  representation  as  to  the  future  Is  to  be  doeniod  a  prom- 
ise unless  it  appears  that  it  was  merely  a  statement  of  belief  or  ex- 
pectation": Deering's  Annot.  Civ.  Code  Cal..  sec.  2574.  But  it  is  also 
provided  that  "  a  representation  cannot  be  allowed  to  qualify  an 
express  provision  in  a  contract  of  insurance,  but  it  may  qualify  an 
implied  warranty:    Deering's  Annot.  Civ.  Code  Cal.,  sec.  2575. 
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late  to  the  future  j  2.  Those  of  facts  which  exist  at  the  time 
the  risk  was  taken,  and  upon  which  the  insurer  has  sought  to 
ingraft  a  promise  that  they  shall  so  exist  during  the  continu- 
ance of  the  risk;  and  3.  Those  statements  that  are  incorporated 
in  the  contract  by  clear  words  of  reference  or  otherwise.  In 
the  first  class  of  cases  fraud,  deceit,  or  misrepresentation  may 
exist;  in  the  second,  the  question  of  fraud,  deceit,  and  mis- 
representation may  be  eliminated  by  the  fact  that  the  repre- 
sentation was  true  when  made  and  at  the  time  the  insurance 
w^as  effected;  while  in  the  third  class  the  stipulations  of  the 
contract  determine  largely  the  construction  which  should  be 
given  the  words  used  and  the  effect  of  the  statements  made. 
In  marine  risks  a  certain  fact  may  be  not  only  clearly  material 
to  the  risk  in  itself,  but  the  insurer  may  without  doubt  have 
been  induced  to  assume  the  contract  or  to  lower  the  rate  of 
premium  because  of  the  representation.  In  such  case,  al- 
though the  statement  may  in  terms  refer  to  the  future,  yet  it 
may  be  fairly  said  to  actually  relate  back  to  the  time  of  the 
commencement  of  the  risk,  so  that  it  will  avoid  the  contract 
either  because  it  is  fraudulent  or  materially  false  or  calculated 
to  deceive,  and  by  reason  of  the  fraud  or  material  misrepre- 
sentation evidence  of  the  actual  representation  -would  be 
deemed  admissible.  It  is  not  evidence  to  vary  a  written  con- 
tract, for  the  fraud  and  material  misrepresentation  vitiated 
the  contract  in  its  inception.  Thus,  where  the  vessel  was  rep- 
resented as  provided  with  a  French  license  to  trade,  and  it 
merely  had  a  French  pass  which  did  not  give  the  right  to  trade, 
the  false  statement  was  held  to  avoid  the  policy  in  its  incep- 
tion.^^^  But  if  the  representation  be  clearly  of  a  future  fact, 
as  where  the  vessel  is  to  sail  in  company  with  two  armed  ships 
and  cai'ry  ten  guns  and  twenty-five  men,^^'^  this  being  mate- 
rial is  clearly  an  implied  condition,  and  if  it  is  one  upon  which 
the  risk  was  assumed,  it  must  be  observed,  otherwise  the  minds 
of  the  parties  have  not  met.  If  the  ship  sails  alone  or  with ' 
less  men,  then  the  risk  is  not  the  one  assumed,  but  another 
which  the  underwriter  never  agreed  to  run.     The  representa- 

"^  Fiese  v.  Parkinson,  4  Tnnnt.  n"9. 
*^'  Edwards  v.  Footner,  1  Camp.  530. 
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tion  once  made  is  binding,  or  the  life  of  the  contract  is  gone. 
It  is  not  a  question  in  such  case  of  altering  or  varying  the  con- 
tract bj  parol,  and  it  can  be  clearly  deduced  from  the  language 
of  Lord  Ellenborough  in  charging  the  jury  in  the  last  case  that 
the  representation,  although  relating  to  the  future,  must  bo 
held  to  refer  back  to  the  time  when  it  was  made,  and  if  untrue 
then  and  not  altered  or  withdi-awn,  it  must  be  substantially- 
complied  with.  If  the  fact  represented  actually  exists  as 
stated  at  the  time  the  contract  is  made,  if  there  is  then  no  de- 
ceit, fraud,  or  misrepresentation,  to  seek  aftenvard  to  import 
into  the  written  contract  by  parol  evidence  an  agreement  that 
the  fact  shall  continue  to  exist  as  stated,  when  the  parties  have 
not  seen  fit  to  embody  the  same  therein,  w^ould  seem  to  conflict 
with  established  rules  of  law;  but  even  then  if  the  insui-er  was 
actually  induced  by  the  representation  to  enter  into  the  con- 
tract or  to  lower  the  rate  of  premium,  and  the  risk  -would  be 
materially  changed  or  increased  if  the  facts  represented  did  not 
continue  to  exist  as  they  were  when  the  insurance  was  ef- 
fected, then  the  contract  could  perhaps  be  reasonably  assumed 
not  to  be  the  actual  contract  entered  into  between  the  parties. 
If  the  representation  be  made  in  bad  faith  and  with  intent  to 
mislead  or  deceive,  of  necessity  the  element  of  fraud  vitiate* 
the  contract,  but  can  it  not  be  held  to  be  a  constructive  fraud 
to  induce  the  insurer  to  assume  a  risk,  relying  on  the  existence 
of  facts  material  to  the  risk,  and  then  when  the  contract  is  ef- 
fected to  increase  the  hazard  by  neglecting  or  refusing  to  con- 
tinue the  existence  of  the  relied-upon  facts?  In  such  case  are 
they  made  under  such  circumstances  that  the  breach  could  rea- 
sonably be  held  to  amount  to  a  fraud  upon  the  assurer?  In 
many  cases  such  reasoning  would  apply,  but  in  numerous  other 
cases,  such  as  those  of  use  and  occupation  hereafter  noted,  it  is 
clearly  evident  from  the  character  of  the  risk  and  the  contract 
that  a  promissory  warranty  was  not  intended,  and  that  a 
change  will  not  avoid  the  contract  unless  it  be  shown  that  tlie 
risk  is  materially  increased. 

§    1921.      To  what  Time  tho  Koprcsentation  Rofors. — A 

positive  representation  that  a  certain  state  of  facts  does  or  doe» 
Joyce,  Vol.  III.— 121 
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not  exist  and  which  is  material  will  ordinarily  refer  to  the 
time  when  the  contract  is  comi^leted,  and  it  becomes  binding 
at  that  time.  Thus,  where  an  a]3plication  for  insurance  was 
made  in  writing  on  a  named  ship  at  and  from  Gibraltar, 
"where  she  now  is,"  to  a  port  in  the  Mediterranean,  and  the 
application  was  marked  binding  on  the  twelfth  of  the  mouth, 
but  on  the  fifteenth  of  the  same  month,  and  before  the  policy 
was  delivered  or  notes  sent  for  the  premium,  it  was  learned  by 
both  parties  that  before  the  application  was  made  the  ship  was 
destroyed  by  fire  at  Gibraltar,  it  was  held  that  the  statement 
"where  she  now  is"  being  untrue  at  the  time  the  agi-eement 
was  made  "binding,"  there  could  be  no  recovery.-^ ^  And  al- 
though the  representation  relates  to  a  future  fact,  it  is  distinct- 
ly held  by  Lord  EUenborough  that  such  statement  must  be  re- 
ferred to  the  time  when  made,  and  must  be  substantially  true 
by  relation  to  that  time,  and  if  not  altered  or  withdrawn  before 
the  policy  is  delivered,  it  binds  the  assured.^^^  The  point, 
however,  whether  statements,  which  relate  to  future  facts  must 
be  referred  to  the  time  the  contract  was  completed  or  to  the 
truth  of  the  representations  when  made  is  so  far  dependent 
upon  the  question  as  to  the  existence  and  effect  of  promissory 
representations,  that  we  must  refer  the  reader  to  the  discussion 
£)i  that  question.^^"' 

§  1922.  Representation  Falsified  in  the  Future  does 
mot  Operate  Retroactively. — The  following  rule  is  given 
by  Mr.  Duer:  "When  the  policy  has  attached  and  the  repre- 
sentation is  falsified  by  a  subsequent  event  the  breach  does  not, 
'by  a  retroactive  force,  render  the  policy  void  in  its  origin.  It 
■discharges  the  insurer  from  the  time  that  it  occurs,  and  does 
not  release  him  from  his  liability  for  antecedent  losses."  "-^ 
This  rule  is,  however,  based  upon  the  proposition  as  to  the  ex- 

-'«  Callaghan  v.  Atlfintic  Ins.  Co..  1  Edw.  Ch.  (N.  Y.)  64.  See  next 
section. 

"'  Edwards  v.  Footner,  1  Camp.  .330. 

**  Sections  1917-20,  herein.  Tlie  California  code  provides  that 
^'the  completion  of  a  contract  of  inssurance  is  the  time  to  which 
a  rppresentation  must  be  presumed  to  refer"  :  Deering's  Annot.  Civ. 
Code  Cal.,  sec.  2."77. 

"^  2  Duer  on  Marine  Insurance,  ed.  1S45,  G96. 
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istence    of    continuing   promissorjr   representations   just    dis- 
cussed.--^ 

§  1923.  Representations  True  when  Made,  but  Un- 
true when  Policy  Delivered. — It  is  held  in  Wifcconsin  ihat 
if  material  representations  upon  wiiich  the  contract  is  based  are 
true  wlien  made,  but  liave  ceased  to  be  true  when  the  policy 
is  delivered,  the  contract  is  avoided,  especially  when  it  is  stip- 
ulated in  the  application  that  false  representations  shall  avoid 
the  insurance  and  the  answers  are  made  warrant] es.^^^  As 
long  as  the  contract  is  not  completed  such  a  ruJe  would  be 
true,  but  if  the  contract  is  actually  completed  the  fact  that 
they  have  ceased  to  be  true  brings  the  discussion  again  within 
the  question  concerning  promissory  representations,  unless  the 
positive  representation  relates  solely  to  the  past  or  present  ex- 
istence of  the  facts  relied  on,  in  which  case  the  representation 
must  be  referred  to  the  time  of  the  completion  of  the  con- 
tracts^* And  in  England  after  the  slip  has  been  initialed  a 
representation  made  after  that  time  and  before  the  policy  is 
drawn  up  and  executed  does  not  bind  the  insured. ^-^  And  it 
has  been  decided  on  analogous  principles  in  this  country  that 
if  the  contract  is  completed,  neither  the  failure  thereafter  of 
the  health  of  the  person  insured,^^*'  nor  a  subsequently  occur- 
ring loss,-^^  nor  the  happening  of  an  accident-^^  can  defeat 
the  contract,  even  though  the  policy  has  not  been  delivered, 
and  also  that  after  the  contract  is  completed  no  obligation 
rests  upon  the  assured  to  inform  the  insurers  of  a  subsequently 
occurring  loss  before  receiving  the  policy.--'' 

"'  See  sees.  1917-1920.  herein. 

^^  Blumer  v.  Phoenix  Ins.  Co..  43  Wis.  022. 

"*  See  precedinj»  section. 

"'  1  Arnould  on  Marine  Insnr.nnee.  Mafl.nrlil.nn's  pd.  1SS7.  f>^^^.  rit- 
ius:  30  Vict,  c.  23;  lonides  v.  Pncific  F.  &  M.  Ins.  Co..  L.  R.  C.  Q.  B. 
074;  7  Q.  B.  517.  See  1  Marshall  on  Insurance,  ed.  1810.  *452.  as  to 
former  rule;  Dawson  v.  Atty,  7  East,  307. 

"«  Fried  v.  Koyal  Ins.  Co..  m  N.  Y.  2-13;  47  Barh.  CS.  Y.)  127. 

'"  Insurance  Co.  v.  Colt.  20  "^'all.  .-00;  Perldns  v.  Washington  Ins. 
Co..  4  Cow.  (N.  y.1  04."i;  reversine:  0  .Tolins.  Cas.  (N.  Y.)  48.5. 

"*  Rhodes  v.  Baihvay  Passencrers'  Ins.  Co..  .5  Lans.  ^N.  v  )  71. 

"'  Whitaker  v.  Farmers'  Union  Ins.  Co.,  29  Barb.  (N.  Y.)  312.  See 
sees.  1327,  1370.  herein. 
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§   1924.      Representation  niiist  be  Substantially  True. 

What  is  material  to  the  risk  must  be  truly  represented.""'^  It 
is  held  that  the  positive  representation  of  an  existing  fact  is  in 
the  nature  of  a  warranty,-^^  and  it  is  also  decided  in  Massa- 
chusetts that  a  positive  representation  of  a  material  existing 
fact  in  marine  insurance  must  be  literally  true.^^^  But  the 
general  rule  is  that  material  representations  made  in  good  faith 
and  without  intent  to  deceive  need  not  be  literally  accurate^ 
even  as  to  material  matters.  It  is  sufficient  if  they  are  sub- 
stantially true  and  correct  as  to  existing  circumstances,  or,  as 
it  is  sometimes  expressed,  they  need  be  only  materially  true,  for 
they  will  not  vitiate  the  policy  even  though  they  be  in  soine 
degree  erroneous.  So  far  as  they  may  be  held  executoiy  or 
promissory,  it  is  sufficient  if  they  are  substantially  complied 
with.  Subject  to  the  above  qualifications  representations  of 
material  facts  must  be  just,  true,  and  full,  otherwise  the  com- 
pany is  not  bound,  and  if  they  are  materially  different  from 
the  truth  in  a  way  that  increases  the  risk,  the  company  is  re- 
leased.^^^     So  it  is  declared  that  the  description  in  the  applica- 

^^  Marshall  v.  Columbian  Mut.  F.  Ins.  Co.,  27  N.  H.  157 

^^  Hen-ick  v.  Union  Mut.  F.  Ins.  Co.,  48  Me.  558;  77  Am.  Dec.  244. 

'•^^  Sawyer  v.  Coasters'  Mut.  Ins.  Co.,  6  Gray  (Mass.),  221. 

*"  Houghton  V.  Manufacturers'  Ins.  Co.,  8  Met.  (Mass.)  114;  41  Am. 
Dec.  489;  Glendale  Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19; 
51  Am.  Dec.  309;  Lycoming  Ins.  Co.  v.  Mitchell,  48  Me.  367;  Calla- 
ghan  V.  Atlantic  Ins.  Co.,  1  Edw.  (N.  Y.)  1G4;  MacDowall  v.  Frazer, 

I  Doug.  260;  Farmers'  Ins.  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  481;  30 
Am.  Dec.  118;  Buford  v.  New  York  L.  Ins.  Co.,  5  Or.  ."34;  Edwards 
V.  Footner,  1  Camp.  530;  Hartford  etc.  Ins.  Co.  v.  Harmer.  2  Ohio  St. 
452;  59  Am.  Dec.  584;  Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa, 
507;  Higbee  v.  Guardian  Ins.  Co..  16  Barb.  (N.  Y.)  462;  Nicoll  v.  Am- 
erican Ins.  Co.,  3  Wood  &  M.  529;  Lee  v.  Howard  Mut.  F.  Ins.  Co.. 

II  Cush.  (Mass.)  324;  Washington  L.  Ins.  Co.  v.  Ilawley,  10  Kan.  525; 
Pawson  V.  Watson,  Coop.  785;  1  Doug.  11,  n.;  Irvin  v.  Lea  Ins.  Co., 
22  Wend.  (N.  Y.)  380;  Insurance  Co.  of  North  America  v.  McDowell, 
50  111.  120;  Ohrisman  v.  State  Ins.  Co.,  16  Or.  283;  18  Pac.  Rep.  466; 
Kentucky  etc.  Ins.  Co.  v.  Southard,  8  B.  Mon.  (Ky.)  634.  Answers  of 
an  applicant  for  insurance  ought  to  be  construed  liberally  in  his 
favor:  Brown  v.  Metropolitan  L.  Ins.  Co..  65  Mich.  306;  8  Am.  St. 
Rep.  894.  A  representation  "not  embodied  in  the  policy  will  not 
vitiate  it,  although  erroneous,  if  it  be  fairly  and  substantially  true, 
and  does  not  prejudice  the  insurers"  :  Hammond  on  Fire  Insurance. 
ed.  1840,  89.    The  defense  of  misrepresentation  must  be  clearly  made 
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tion  may  vary  considerably  from  the  actual  state  of  the  prop- 
erty at  the  time  of  the  loss,  but  if  the  variance  was  not  fraud- 
ulently intended,  and  does  not  in  fact  affect  the  rate  of  insur- 
ance or  change  the  actual  risk,  the  policy  will  not  be  avoid- 
ed.^^*  So  a  representation  is  satisfied  where  buildings  are 
declared  to  be  '^finished"  and  they  are  substantially  com- 
pleted,^^^  and  a  statement  as  to  occupancy  need  only  be  true 
so  far  as  material  to  the  risk.^^^  So  a  representation  that  the 
ship  had  been  metaled  is  substantially  true  where  it  appears 
that  she  had  been  metaled  where  needed.^^''^  A  statement  that 
the  ship  is  at  a  certain  port  is  satisfied  although  she  is  not  at 
the  town,  but  at  another  place  which  is  legally  within  the  port, 
although  several  miles  distant,^^^  and  a  representation  that 
the  ship  will  sail  in  ballast  need  only  be  substantially  complied 
with;  as  where  she  sailed  with  only  one  trunk  of  merchandise 
and  ten  barrels  of  gunpowder.^^^  In  marine  risks,  however, 
there  may  be  said  to  be  degrees  of  sti-ictness  with  which  repre- 
sentations must  be  complied  with.  Thus,  if  the  time  of  the 
ship's  sailing  be  material  to  the  risk,  this  is  almost  in  effect  a 
warranty,  and  must  be  correspondingly  complied  with;  that 

out.  A  representation,  honestly  made,  must  be  materially  and  sub- 
stantially incorrect  to  vitiate,  but  if  made  with  intent  to  deceive, 
the  fact  that  it  is  trivial  or  immaterial  will  not  avail  insured.  So 
a  vessel  was  an  old  one,  but  had  been  repaired,  given  a  new  name 
and  rejrister,  but  some  of  the  old  material  and  the  original  engine, 
boiler,  and  machinery  remained,  and  she  was  represented  as  built 
in  1890.  The  policy  was  held  vitiated  by  the  misrepresentation,  and 
this  without  regard  to  the  intent  to  deceive:  Nova  Scotia  Ins.  Co. 
V.  Stevenson,  23  Supr.  C.  R.  (Can.  1)  37,  Taschereau,  J.,  dissenting. 
"It  is  a  first  principle  of  the  law  of  insurance  on  all  occasions,  that 
where  a  representation  is  material,  it  must  be  complied  with;  if  im- 
fliaterial,  that  immateriality  must  be  inquired  Into  and  shown,  but 
if  there  is  a  warranty,  it  is  part  of  the  contract  that  the  matter  Is 
such  as  it  Is  represented  to  be.  therefore  the  materiality  or  imma- 
teriality signifies  nothing"  :    Porter's  T.aw  of  Insurance,  2d  ed.,  144. 

*^*  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  72. 

'"  Delonguemere  v.  Tradesman's  Ins.  Co.,  2  Hall  (N.  Y.).  58. 

*"  Boardman  v.  New  Hampshire  Mut.  F.  Ins.  Co.,  20  N.  H.  551. 

^  Alexander  v.  Campbell.  41  L.  J.  Ch.  478. 

«9  Bell  V.  Marine  Ins.  Co.,  S  Serg.  &  R.  98. 

^"  Lucldey  v.  Delafiold.  2  Cnines  (N.  Y.).  222.  Soo  Flinu  v.  Tobin, 
1  Moody  &  M.  36G;  Flinn  v.  Headhim,  9  Barn.  &  C.  G94. 
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is,  nearly  as  strictly  or  literally  as  if  a  warranty,^^^  unless  the 
risk  as  assumed  by  the  underwriter  has  not  been  materially  al- 
tered.^"*^  And  in  cases  where  the  stipulations  of  the  policy 
make  the  representations  in  the  nature  of  warranties,  a  stricter 
rule  exists,  since  the  materiality  of  the  fact  is  held  not  then  a 
subject  of  inquiry,^'*^  although  where  inquiries  are  made  and 
the  application  and  survey  are  made  a  part  of  the  policy,  it  is 
held  that  a  representation  as  to  a  watchman  being  kept  is  ma- 
terial to  the  risk,  but  need  only  be  substantially  performed.-^^ 
If  the  representation  is  one  which  may  be  implied  from  the 
terms  of  the  policy,  and  is  one  not  expressly  made  when  the 
policy  was  effected,  and  it  was  known  by  the  assured  when  the 
policy  was  effected  that  it  was  false,  the  underwriter  is  not 
bound.^*^ 

§  1925.  Loss  meed  not  be  Connected  with  Misrepre- 
sentation to  Avoid  Contract. — Although  a  false  represen- 
tation of  something  outside  and  independent  of  the  property 
insured,  which  has  not  in  any  degree  contributed  to  the  loss, 
will  not  avoid  the  contract,^*^  nevertheless  if  there  be  actual 
fraud  or  the  misrepresentation  be  of  a  material  fact,  the  ques- 
tion whether  the  statement  has  contributed  to  the  loss  or 
whether  the  loss  is  dependent  thereon  in  any  way  is  pre- 
cluded.2^8 

»*"  Kirby  v.  Smith,  1  Barn.  &  Aid.  674;  Murray  v.  Alsop,  3  Johns. 
Cas.  (N.  Y.)  47;  Chamand  v.  Augerstein,  Peake  N.  P.  43. 

««  Bize  V.  Fletcher,  Doug.  284. 

"»  Mutual  B.  L.  Ins.  Co.  v.  Miller,  39  Ind.  475. 

»«  Sheldon  v.  Hartford  F.  Ins.  Co.,  22  Conn.  335. 

"*  Reid  V.  Hawey,  4  Cow.  97. 

»«  Howard  F.  &  M.  Ins.  Co.  v.  Corniek,  24  111.  455. 

="  Mr.  Marshall  says:  "A  representation  may  be  untrue  either  will- 
fully and  fraudulently,  or  inadvertently  and  innocently,  and  in  either 
case,  if  it  be  a  material  representation,  it  will  avoid  the  policy.  A 
willful  misrepi-esentation  or  allegation  false  in  any  fact  or  circum- 
stance material  to  the  risk  is  a  fraud  that  will  always  avoid  the 
contract,  ....  and  such  misrepresentation  so  completely  vitiates 
the  policy,  that  the  insured  can  never  recover  upon  it,  even  from 
a  loss  arising  from  a  cause  unconnected  with  the  fact  or  circum- 
stance misrepresented,  as  if  the  insured  represent  that  the  shin  or 
goods  insured  are  neutral  property,  he  shall  not  recover,  even  for  a 
loss  occasioned  by  shipwreck"  :    1  Marshall  on  Insurance,  ed.  1810, 
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§   1926.     Misrepresentations    to     Other    Insurers. — In 

England,  in  cases  of  insurances  effected  at  Llojds  where  suc- 
cessive underwriters  initial  the  slip,  it  seems  to  be  settled  law 
that  a  misrepresentation  made  to  the  first  underwriter  infects 
the  whole  policy,  and  is  considered  a  misrepresentation  made 
to  every  underwriter;  the  ground  of  this  being  that  where  the 
name  of  a  respectable  underwriter  appears  first  on  the  policy  or 
slip,  the  rest  subscribe  upon  reliance  thereon.^^^  This  rule, 
however,  does  not  cover  immaterial  representations,  nor  those 
which  ought  to  have  put  the  first  underwriter  on  inquiry,  nor 
those  made  to  other  than  the  first  underwriter,  nor  to  under- 
writers on  different  policies,  nor  to  cases  other  than  those  where 
the  other  underwriters  are  induced  thereby  to  lower  the  pre- 
mium.^*® The  English  courts,  however,  have  been  inclined 
to  limit  the  rule  even  in  the  cases  not  within  the  exceptions,"^* 
although  Mr.  Duer  favors  strict  adherence  thereto."^*'  In  this 
country  the  rule  is  that  a  representation  to  one  insurer  cannot 
be  evidence  of  a  like  representation  to  another  insurer,  on  a 
different  policy,  on  the  same  ship  and  risks.^'^ 

*453,  citing  Sl<in.  327,  per  Holt,  C.  J.  See,  also,  1  Arnould  on  ^Tarine 
Insurance,  Perkins'  ed.  1850,  505,  *501,  1  Arnould  on  Marine  Insur- 
ance, Maclachlan's  ed.  1887,  520;  3  Kent's  Commentaries,  5tb  ed., 
282. 

*"  The  cases  on  the  point  are  Forrester  v.  Pigou,  1  Maule  &  S.  13; 
Marsden  v.  Roid,  3  East,  572;  Robertson  v.  MajoribanlvS.  2  Starkie. 
803;  Pawson  v.  Watson,  2  Cowp.  785,  per  Lord  MansQeld;  Libbald 
T.  Hill,  2  Dow,  203;  Bell  v.  Carstairs,  2  Camp.  543;  Elting  v.  Scott, 

2  Johns.  (N.  y.)  156;  Barber  v.  Fletcher.  1  Doug.  30G:  Hincly  v.  South 
Carolina  Ins.  Co..  1  Wills'  Const.  (S,  C.)  154;  1  Marshall  on  Insurance, 
ed.,  1810,  *455;  1  Aruould  on  Marine  Insurance.  Perkins'  ed.  1850, 
.535-39,  *532-36,  sec.  108;  1  Arnould  on  Marine  Insurance,  Maclach- 
lan's ed.  1887.  544.  et  seq.;  2  Duer  on  Marine  Insurance,  ed.  lS4(i, 
r.73.  et  seq.;  3  Kent's  Commentaries.  5th  ed.,  284;  1  Phillips  on  Insur- 
ance. 8d  ed.,  303.  et  seq..  sees.  554.  555. 

'*»  This  is  substantially  the  division  made  by  Mr.  Arnould  and  A[r. 
Duer,  and  see  authorities  last  note;  Brine  v.  Featberstone,  4  Taunt. 
891. 

■*^  Brine  v.  Featberstone,  4  Taunt.  891;  Forrester  v.  Pigou.  1  Maule 
&  S.  33. 

sw  2  Duer  on  Marino  Insurance,  ed.  1846.  676. 

"'  Etting  V.  Scott.  2  Johns.  (N.  Y.)  157;  Nicoll  v.  American  Ins.  Co., 

3  Woodb.  &  M.  529:  Harmony  etc.  Ins.  Co.  v.  Hazlchurst.  30  Md. 
380;  Vilas  V.  Now  York  Cent,  Ins.  Co.,  72  N.  Y.  590;  IG  N.  Y.  Sup. 
Ct.  121. 
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§  1927.  Representation  must  not  be  Evasive. — A  posi- 
tive representation  of  a  material  fact  must  be  full  and  true, 
and  if  it  is  evasive  and  not  full  and  complete,  and  materially 
untrue,  the  policy  is  avoided;  as  where  the  insured,  in  response 
to  an  inquiry  whether  any  company  had  refused  to  accept  the 
risk,  rej)lied  that  he  had  been  and  still  was  corresponding  with 
another  company,  when  in  fact  eight  companies  had  refused 
the  risk  and  several  proposals  for  insurance  were  then  pend- 
ing, the  policy  was  held  void.^^^ 

§  1928.  Statements  Volunteered  and  Irrelevant — Ir- 
lesponsive  Answers. — Where  inquiries  are  made  and  the  an- 
swer is  comjDlete  thereto,  and  additional  facts  are  volunteered 
which  are  irrelevant  and  irresponsive,  the  insurer  cannot  avail 
himself  of  the  same  in  defense  of  an  action  on  the  policy,  al- 
though if  tlie  facts  stated  are  material  the  rule  Avould  be  otli- 
«rwise.^^^  An  answer  which  is  not  responsive  to  the  inquiry 
is  not  fatal  unless  it  appears  that  the  information  sought  was 
material  to  the  risk,  and  this  must  be  proven  by  the  insurer, ^^* 

§   1929.      Ambig-uous  or  Doubtful  Representations. — If 

the  representations,  are  ambiguous  or  doubtful,  the  insurer 
should  make  further  inquiry  if  it  intends  to  bind  the  assured, 
otherwise  the  assured  is  not  affected  by  the  ambiguous  or 
doubtful  statement.  This  rule  should,  however,  be  taken  with 
the  qualification  that  the  representation  must  not  be  intention- 
ally ambiguous,  but  only  refers  to  those  cases  where  the  state- 
ment is  so  doubtful  and  obscure  upon  its  face  that  a  prudent 
und  intelligent  underwriter  would  have  naturally  asked  for 
further  information,  or  be  deemed  by  his  neglect  so  to  do  to 
Lave  waived  the  ambiguity  or  its  incompleteness.^^'^     A  re]3- 

"'  In  re  General  Provincial  L.  Assnr.  Co.  (Ex  parte  Damtrel).  IS 
Week  Rep.  396.  See,  also,  Vose  v.  Eagle  etc.  Ins.  Co.^  6  Cush.  (Mass.) 
42. 

•  ^^'  Buell  V.  Connecticut  Mut.  L.  Ins.  Co.,  2  Flip,  (U.  S.)  9;  5  Ins. 
L.  J.  274. 

"*  Daniels  v.  Hnclson  River  F.  Ins.  Co.,  12  Cush.  (Mass.)  416. 

*"  See  Elliott  v.  Hamilton  etc.  Ins.  Co.,  13  Gray  (Mass  ).  139;  Brine 
V,  Featherstone.  4  Taunt.  860;  Nichols  v.  Fayette  Ins.  Co.,  1  Allen 
(Mass.),  63;  Gournlock  v.  Manufacturers'  etc,  Mut.  F.  Ins,  Co..  43 
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resentation  which  does  not  fully  and  completely  state  the  facts 
with  relation  to  connected  buildings  does  not  avoid  the  policy, 
unless  tbe  partial  misrepresentation  is  of  a  fact  which  increases 
the  risk.^^^ 

§   1930.    Answers  to  Ambiguous  or  Doubtful  Questions. 

If  the  assured  in  good  faith  answers  questions  which  are  am- 
biguous, doubtful,  or  obscure,  the  representations  will  be  con- 
strued in  favor  of  the  assured  and  against  the  assurer.^'^'^ 

§  1931.  Representations  False  as  to  Part  of  the 
Property — Entire  or  Severable  Contract. — In  certain  cases 
of  insurance  upon  different  classes  of  property,  such  as  real 
and  personal,  and  the  risk  has  been  held  entire,  it  has  been  de- 
cided that  a  representation  which  is  false  as  to  part  of  the 
property  avoids  the  entire  contract,  even  though  there  be  a 
separate  valuation.-^*^  In  Nebraska,  a  fire  insurance  policy  for 
which  a  gross  premium  is  paid  and  which  covers  real  estate  and 
various  classes  of  personal  property,  the  latter  not  specifically 
named,  is  not  entire.^^^  i^gain,  where  a  separate  valuation  was 
put  upon  the  dwelling-house,  household  furniture,  and  barn, 
and  another  on  livestock,  the  conti-act  was-held  severable  and 
not  entire.260  jj^  Arkansas,  the  general  rule  applies  to 
insurance  policies  that  where  the  amount  of  insurance 
is  apportioned  to  distinct  items,  but  the  premium  paid 
is    gross,   the  contract    is  entire.^^^     In    Texas,  if  a  build- 

U.  C.  Q.  B.  5G3;  Freelanrl  v.  Glover,  7  East.  462;  Sexton  v.  Montgom- 
ery Ins.  Co..  9  Barb.  (N.  Y.)  19;  Connecticut  Mut.  L.  Ins.  Co.  v.  Leucbs, 
lOS  r.  S.  498;  Livingston  v.  INIaryland  Ins.  Co.,  7  Craneh  (U.  S.).  53.5; 
Davis  V.  Scottish  Prov.  Ins.  Co.,  16  U.  C.  C.  P.  176;  1  Arnould  on 
Marine  Insurance,  Pevkin.s'  ed.  1850,  531,  *52S;  1  Arnould  on  Marine 
In.surance,  Maclachlan's  ed.  1887,  540. 

"•  Stetson  V.  JIassacbusetts  Mut.  F.  Ins.  Co.,  4  Mass.  330. 

'"  Wilson  V.  Hampden  F,  Ins.  Co.,  4  R.  I.  159. 

^^  Schmitsch  v.  American  Ins.  Co.,  48  "Wis.  26:  Smith  v.  Empire  Ins. 
Co.,  25  Barb.  (N.  Y.)  497;  ovprruling  French  v.  Chinanjio  Co.  Mut.  Ins. 
Co..  7  Hill  (N.  Y.),  1222.    See  contra  X.  Y.  cases  noted  below, 

"»  State  Ins.  Co.  v.  Schreck.  27  Neb.  .527:  20  Am.  St.  Rep.  696. 

J60  piiopnix  Ins.  Co.  v.  Grunes.  33  Neb.  340;  ,50  N.  W.  Rop.  168. 

^'^  :\rcQupony  v.  Pha^iix  Ins.  Co.,  52  Ark.  257;  20  Am.  St.  Rep.  179. 
In  this  case  tbe  court  per  Hemingway  J.,  cites  as  holding  that  the 
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ing  and  certain  articles  of  personalty  tlierein  are  sep- 
arately valued  and  insiu-ed  for  specific  sums,  and  the 
premium  paid  for  the  insurance  is  a  gross  sum,  the  policy  is 
indivisible.^^^  In  Michigan,  it  is  held  that  a  poKcy  upon  real 
and  personal  property  is  not  a  divisible  contract,  part  of  which 
may  remain  in  force  though  the  rest  be  invalid,  "where  it  is 
not  perfectly  clear  that  the  insurer  would  not  have  assumed 
both  risks  separately.^^^  It  is  also  held  in  Maine  that  when 
the  consideration  for  a  policy  of  insurance  against  fire  is  sin- 
gle, and  the  amount  assured  a  gross  sum,  the  contract  is  entire, 
although  the  sum  assured  is  appoi*tioned  among  several  specific 
items  of  the  property  covered;  and  therefore  a  breach  of  the 
conditions  of  the  policy  as  to  one  item  avoids  the  whole  pol- 
icy.^®* In  "Wisconsin  a  policy  of  insurance  covering 
several  lots  of  personal  property  in  the  same  building- 
and  distributing  the  risk  to  each  item,  but  providing 
for    the    payment  of    a    gross    sum    as    premium,    creates 

contract  is  entire  wlien  a  gross  sum  is  paid  for  ttie  premium:  2  Par- 
sons on  Contracts,  519;  Johnson  v.  Johnson,  3  Bos.  &  P.  162;  Miner 
V.  Bradley,  22  Picli.  (Mass.)  457;  McClurg  v.  Price,  59  Pa.  St.  420.; 
May  on  Insurance,  sees.  189.  277;  1  Wood  on  Insurance,  384;  Day  v. 
Charter  Oali  Ins.  Co.,  51  Me.  91;  Lovejoy  v.  Augusta,  45  Me.  472; 
Richardson  v.  Marine  Ins.  Co.,  46  Me.  394;  Friesmuth  v.  Agamou 
Ins.  Co.,  10  Cush.  (Mass.)  587;  Kimt)all  v.  Howard  Ins.  Co.,  3  Gray 
(Mass.),  583;  Goltsman  v.  Insurance  Co.,  56  Pa.  St.  210;  Fire  Assn. 
V.  Williamson,  26  Pa.  St.  196;  Associated  F.  Ins.  Co.  v.  Assum.  5 
Md.  165;  Bowman  v.  Franlilin  Ins.  Co.,  40  Md.  620;  Moore  v.  Virginia 
F.  Ins.  Co.,  28  Gratt.  (Ya.)  508;  Hinman  v.  Hartford  Ins.  Co.,  36  Wis. 
159;  Schumtsch  v.  Assurance  Ins.  Co.,  48  Wis.  26;  ^tna  Ins.  Co.  v. 
Rash,  44  Mich.  25;  Plath  v.  Minn.  Ins.  Co.,  23  Minn.  429;  McGowen 
V.  People's  Mut.  F.  Ins.  Co.,  54  Vt.  211;  Baldwin  v.  Hartford  Ins. 
Co.,  60  N.  H.  422;  Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va.  605;  Smith  v. 
Empire  Ins.  Co.,  25  Barb.  (N.  Y.)  497;  contra,  Merrill  v.  Agr.  Ins. 
Co.,  73  N.  Y.  462;  Peoria  etc.  v.  Aunpavis,  51  111.  283;  Phoenix  Ins. 
Co.  V.  Lawrence,  4  Met.  (Ky.)  9;  Koontz  v.  Hannibal  etc.,  42  Mo, 
126;  Lochner  v.  Home  Mut.  Ins.  Co.,  19  Mo.  628;  State  Ids.  Co.  v. 
Schrecli,  43  N.  W.  Rep.  340. 

^^  Bills  V.  Hibernia  Ins.  Co.,  87  Tex.  547;  47  Am.  St.  Rep.  121. 

""^  ^tna  Ins.  Co.  v.  Resh,  44  Mich.  55;  38  Am.  Rep.  228.  See,  also. 
Brown  v.  People's  Mut.  Ins.  Co.,  11  Cush.  (Mass.)  280. 

="  Platti  V.  Minnesota  Farmers'  Mut.  F.  Ins.  Assn.,  23  Minn.  479; 
23  Am.  Rep.  097.  See  Gould  v.  Mutual  F.  Ins.  Co.,  47  Me.  403;  74 
Am.  Dec.  494;  Lovejoy  v.  Augusta  etc.  Ins.  Co.,  45  Me.  472, 
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an  entire,  indivisible  contract. -^^  So  it  is  held  in  Ala- 
bama that  an  insurance  on  personal  property  is  avoided 
where  the  policy  is  void,  as  to  the  building  in  which  the  per- 
sonal property  is  situated,  on  account  of  misrepresentations.^®® 
In  Indiana,  where  property  covered  by  insurance,  although 
consisting  of  separate  items,  constitutes  substantially  one  risk 
and  is  necessarily  subject  to  destruction  by  the  same  fire,  then, 
even  though  separate  amounts  of  insurance  are  apportioned  to 
each  separate  item  or  class  of  property,  if  the  consideration  of 
the  contract  and  the  risk  are  both  indivisible,  the  contract  must 
be  treated  as  entire,  and  any  breach  of  a  stipulation  which 
renders  the  policy  void  as  to  a  part  affects  the  other  items  in 
the  same  manner.^®^  Although  it  is  also  decided  in  the  same 
state  that  where  property  insured  is  so  situated  that  the  risk 
on  one  item  cannot  be  affected  without  affecting  the  risk  on 
the  other  items,  the  policy  is  to  be  regarded  as  entire  and  indi- 
visible; but  where  the  property  is  so  situated  that  the  risk  on 
each  item  is  separate  and  distinct  from  the  others,  so  that  what 
affects  the  risk  on  one  item  does  not  affect  the  risk  on  the  oth- 
ers, the  policy  is  to  be  regarded  as  several  and  divisible.-®^ 
The  valuation  of  lemons  in  boxes  at  so  much  per  box,  insured 
as  the  cargo  of  a  ship  by  a  single  contract  on  the  whole,  does 
not  make  the  insurance  an  insurance  on  each  box.^^®  Other 
cases,  however,  hold  the  contract  severable.^^*'  In  Kansas, 
if  insurance  is  effected  upon  real  and  personal  property  by  a 
policy  showing  the  amount  for  which  each  is  insured,  and  that 
the  premium  is  a  gross  sum,  the  contract  is  divisible.^'^^  In 
Kentucky,  where  a  house  and  goods  are  insured  for  separate 

»«  Burr  V.  German  Ins.  Co..  84  Wis.  76;  36  Am.  St.  Rep.  905. 

!06  ■\;\-estern  Assnr.  Co.  v.  Stoddard.  88  Ala.  606;  7  So.  Rep.  379. 

^"  Geiss  V.  Franklin  Ins.  Co.,  123  Ind.  172;  18  Am.  St.  Rep.  324; 
24  N.  E.  Rep.  99. 

=««  Plioenix  Ins.  Co.  r.  Pickel,  119  Ind.  155.  291;  12  Am.  St.  Rep. 
393;  21  N.  E.  Rep.  898.  But  see  Phoenix  Ins.  Co.  v.  Lounz  (Ind.  1892), 
29  N.  E.  Rep.  604. 

"•  Hernandez  v.  Sun  etc.  Ins.  Co.,  6  Blatchf.  (C.  C.)  317. 

"•  Coleman  v.  New  Orleans  Ins.  Co.,  49  Ohio  St.  310;  31  N.  E.  Rep. 
279. 

="  German  Ins.  Co.  v.  York.  4S  Kan.  488;  30  Am.  St.  Rop.  313; 
29  Pac.  Rep.  580;  21  Ins.  L.  J.  206. 
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sums,  though  the  insurance  on  the  house  may  be  void,  an  in- 
correct description  of  the  interest  of  the  insured  will  not  viti- 
ate the  insurance  on  the  goods  in  the  absence  of  proof  that  the 
house  was  insured  for  a  fraudulent  purpose,  or  that  the  incor- 
rect description  of  the  interest  of  the  insured  in  the  house  in- 
duced the  insurer  to  insure  the  goods.-^^  So  it  is  held  in  Mis- 
souri that  the  assured  could  recover  the  value  of  personalty 
insured  though  there  was  a  false  warranty  as  to  encum- 
brances on  the  realty  covered  by  the  same  policy,  which  was 
therefore  void  as  to  the  realty  where  the  personalty  was  sepa- 
rately valued  and  appraised,  and  there  was  nothing  to  show  that 
the  representation  as  to  encumbrances  on  the  realty  formed 
any  inducement  to  the  execution  of  the  policy  covering  the 
personalty.^'^  In  another  case  in  the  same  state  it  is  held 
that  a  breach  of  condition  as  to  part  of  the  property,  which  is 
a  subject  of  insurance,  by  a  change  in  the  title  thereto  does 
not  avoid  the  whole  policy.-"^  In  Ohio,  where  a  policy  in- 
sured goods  and  a  storehouse  for  specified  sums  each,  it  was 
decided  that  the  contract  was  severable.^^^  The  rule  declared 
in  Xew  York  seems  to  be  this,  that  if  specific  amoimts  are 

"'  PhcEnix  Ins.  Co,  v.  Lawrence.  4  Met.  (Ky.)  9;  81  Am.  Dec.  521. 

^"  Koontz  V.  Hannibal  S.  &  I.  Co.,  42  Mo.  126;  97  Am.  Dec.  325; 
Lochner  v.  Hane  Mnt.  Ins.  Co.,  17  Mo.  247. 

^*  Trabue  v.  Dwelling-house  Ins.  Co.,  121  Mo.  75;  42  Am.  St,  Rep. 
523. 

"=  Coleman  v.  New  Orleans  Ins.  Co..  49  Ohio  St.  310:  31  N.  E.  Rep. 
279.  And  it  was  declared  in  this  case  that  the  principle  by  which  the 
courts  are  governed  when  they  declare  that  a  contract  about  several 
things,  but  with  a  single  consideration  in  gross,  is  entire  and  not 
severable,  is  that  it  is  impossible  to  afl3rm  that  the  party  making 
the  contract  would  have  consented  to  do  so.  unless  he  had  supposed 
that  the  rights  to  be  acquired  thereunder  would  extend  to  all  the 
things  in  question,  and  that  a  contract  of  insurance  of  two  or  more 
kinds  of  property,  which  are  specifically  appraised  and  valued  in 
the  policy,  will  be  deemed  severable  and  not  entire,  unless  tliere  is 
something  in  the  terms  or  nature  of  the  particular  contract,  or  in  the 
circumstances  of  the  case,  or  in  the  nature  of  the  different  subjects 
of  insurance  from  which  it  may  be  inferred  that  the  insurer  would 
not  have  been  likely  to  have  assumed  the  risk  on  one  of  several  of 
them,  unless  induced  by  the  advantage  and  profit  of  having  a  risk  on 
all.  Hence  the  effect  of  that  breach  may  be  confined  to  the  insur- 
ance upon  that  property,  and  the  contract  as  to  that  held  void,  add  as 
to  the  other  subjects  held  valid. 


1933  REPRESENTATIONS  AND  MISRKPRESRNTATIONS.  §   1931 

insured  on  sei3arate  items  of  property  tLe  contract  is  severa- 
ble.^^® But  if  real  or  personal  property  is  insured,  and  it 
clearly  appears  from  the  stipulations  of  the  policy  that  the 
entire  contract  and  every  part  of  it  shall  be  void  if  certain  ma- 
terial facts  relating  to  the  real  or  personal  property  or  any 
part  of  it  are  not  stated  as  required,  or  are  misrepresented, 
then  the  contract  is  entire.  Thus,  where  the  contract  stipu- 
lates that  if  the  real  or  personal  property  or  any  part  of  it  is 
encumbered,  it  must  be  so  represented,  otherwise  the  insurance 
will  be  void,  the  contract  is  not  severable,  and  a  misrepresen- 
tation of  the  situation  of  one  of  the  subjects  will  invalidate 
the  insurance  on  all  other  property. ^^^  Under  a  recent  ]^ew 
York  decision  a  policy  insuring  a  stock  of  goods  and  store  fix- 
tures in  separate  amounts  is  a  divisible  contract.^^^  Under  a 
policy  upon  several  distinct  species  of  property,  each  of  which 
is  separately  valued  and  the  sum  total  of  the  valuations  insured 
on  payment  of  a  premium  in  gross,  the  contract  is  severable, 
and  a  breach  avoiding  the  policy  as  to  one  of  the  items  does 
not  affect  it  as  to  the  others,  at  least  where  there  are  no 
grounds  for  inferring  that  the  insurer  would  not  have  assumed 
the  risk  on  one  or  several  of  the  subjects  of  insurance  unless 
induced  by  the  advantage  of  having  a  risk  upon  all.^^^  A  pol- 
icy upon  a  house  for  a  certain  amount  and  upon  the  contents 
of  the  house  for  another  specified  sum  is  a  divisible  contract,-^** 

*^'  Merrill  v.  Asricultnral  Ins.  Co.,  73  N.  Y.  452;  Schuster  v.  Dutchess 
Co.  Ins.  Co.,  102  N.  Y.  2(;0;  Herrman  v.  Adriatic  F.  Ins.  Co.,  85  N. 
Y.  1G2;  Woochvard  v.  Reimblic  F.  Ins.  Co.,  32  Ilun  (N.  Y.),  305; 
French  v.  Cheiiau.co  ]Mut.  Ins,  Co..  7  Hill  (N.  Y.),  122.  See,  also. 
Baldwin  v.  Hartford  F.  Ins.  Co.,  60  N.  H.  422,  all  cited  in  Smith  v. 
Agricultural  Ins.  Co.,  118  N.  Y.  .522;  per  Follett.  C.  J. 

=•'  Smith  V.  Agricultural  Ins.  Co.,  118  N.  Y.  .522;  29  N.  Y.  St.  Rep. 
810;  23  N.  E.  Rep.  883.  The  court  distinguishes  cases  of  the  charac- 
ter cited  under  the  last  note. 

="  Adler  v.  Germania  F.  Ins.  Co.  (N.  Y.  Supr.  Ct.  App.  Div.  189G),  39 
N.  Y.  Supp.  1070.  See  Driggs  v.  Alban.v  Ins.  Co.,  10  Barb.  (N.  Y.) 
440;  German  Ins.  Co.  v,  Fairbank.  32  Neb.  750;  49  N.  W.  Rep.  711; 
Clark  V.  New  England  Mut.  F.  Ins.  Co.,  6  Cnsh.  (Mass.)  342. 

"°  Merrill  v.  Agricultural  Ins.  Co..  73  N.  Y.  452.  See.  also.  Pratt  v. 
Dwelling  House  Mut.  F.  Ins.  Co.,  130  N.  Y.  200;  41  N.  1'.  St.  Reu. 
303:  21  Ins.  L.  J.  14(i;  reversing  n  N.  Y.  Supp.  78. 

='"  Kiernan  v.  Agricultural  Ins.  Co.,  81  Hun  (N.  Y.),  373;  30  N.  Y. 
Supp.  892;  G3  N.  Y.  St.  Rep.  146. 


§  1932         REPRESENTATIONS  AND  MISBKPRESENTATIONS.  1934 

but  a  policy  which  is  founded  upon  any  illegality  in  which 
one  of  the  owners  participates  is  void  as  to  all,  for  the  con- 
tract is  not  in  this  respect  di\'isible  so  as  to  be  good  in  part 
and  bad  in  part.^*^  In  Virginia,  it  is  held  that  when  a  pol- 
icy of  fire  insurance  covering  sixteen  tenement  houses,  with 
a  separate  valuation  on  each,  provides  that  if  the  premises  re- 
main unoccupied  for  twenty  days  without  the  consent  of  the 
insurer  the  policy  shall  be  void,  no  recovery  can  be  had,  in 
case  of  a  total  loss,  for  such  of  the  houses  as  have  remained 
vacant  beyond  twenty  days  ^\^thout  the  insurer's  consent  after 
the  insurance  has  attached;  nor  is  the  condition  waived  by  the 
insurer  because  its  issuance  was  at  the  time  when  the  entire 
premises  were  unoccupied.^^^  In  a  case  in  the  appellate  court 
of  Illinois  a  policy  insuring  a  house  for  four  hundred  and  fifty 
dollars  and  the  contents  thereof  for  one  hundred  and  fifty 
dollars  is  held  to  be  a  divisible  contract.^^^ 

§  1932.  Representations  of  Third  Parties — Parties 
Referred  to.  —  It  is  held  that  the  representations  of 
third  parties  cannot  bind  the  assured,  even  though  relied  up- 
on by  the  insurer,  where  they  are  not  furnished  by  the  assured 
or  the  party  to  whom  the  policy  is  payable,  and  the  application 
is  not  based  thereon.  Such  answers  to  third  parties  are  not 
warranties.2^'*  But  where  the  insured  refers  to  a  medical 
attendant  to  answer  inquiries  conceniing  his  health,  he  is  re- 
sponsible for  the  truth  of  his  answers.^^s  The  insured  is  not 
bound  by  the  oral  statements  of  the  clerk  of  the  broker  who 
procured  the  insurance  made  to  the  agent  of  the  company 
where  the  application  is  in  writing,^^^  and  the  fact  that  the  iu- 

*«  Clark  v.  rrotection  Ins.  Co..  1  Story  (U.  S.),  100.  See  sees. 
2253-.56.  herein.  "Alienation." 

»'2  Connecticut  F.  Ins.  Co.  v.  Tilley.  SS  Va.  1024;  29  Am.  St.  Rep. 
770;  14  S.  E.  Rep.  851;  21  Ins.  L.  J.  5.58. 

=^  Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  330;  38  N.  E.  Rep. 

417. 
^«  Rawls  V.  American  L.  Ins.  Co.,  27  N.  Y.  282;  36  Barb.  (N.  Y.) 

357. 
=>■'  Abbott  V.  Howard,  Hayes,  311;  Smith  v,  ^tna  L.  Ins.  Co.,  49 

N.  Y.  211. 
^«"  DoUiver  v.  St.  Joseph  F.  &  Mar.  Ins.  Co.,  131  Mass.  39. 
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siired  has  referred  to  another  does  not  excuse  the  material 
falsity  of  the  assured's  answers,  nor  his  neglect  to  make  a  full 
and  true  disclosure  of  material  facts,^^^  although  it  is  held  that 
the  assured  in  such  cases  does  not  become  responsible  for  the 
fraudulent  misrepresentations  of  the  party  to  whom  the  ref- 
erence is  made  in  the  absence  of  stipulations  to  the  contrary.-^* 

§  1933.  Representations  may  be  Chang^ed,  Modified, 
Altered  or  Withdrawn. — The  assured  may  change,  modify, 
alter  or  withdraw  a  representation  made  by  him  at  any  time  be- 
fore the  policy  is  subscribed  or  before  the  contract  is  complet- 
ed, provided  in  the  first  case  that  the  contract  is  not  completed 
before  the  policy  is  signed,  and  this  change  may  be  expressly 
made  or  impliedly  arise  from  a  subsequent  statement  qualify- 
ing or  controlling  the  first  statement;  provided,  however,  that 
in  those  cases  where  the  contract  is  completed  and  the  com- 
mencement of  the  risk  depends  upon  the  present  or  past  ex- 
istence of  facts  stated,  such  facts  being  vital  to  the  risk,  the 
contract  is  avoided  by  the  substantial  falsity  of  the  representa- 
tions.2^^  The  rule  above  stated  differs  from  that  of  Mr.  Ar- 
nould,  who  makes  the  period  of  withdrawal  or  alteration  any 
time  before  the  policy  is  signed.^^**  But  in  England,  as  al- 
ready noted,  it  was  only  by  act  of  30  Victoria,  chapter  23, 
passed  in  1867,  that  the  slip  w^as  admissible  in  evidence  even 
to  show  the  intentions  of  the  parties,  and  therefore  the  reason 
for  Mr.  A  mould's  opinion  is  easily  seen,  and  although  Mr. 
Maclachlan  says  the  contract  is  so  far  completed  when  the  slip 
is  initialed  that  representations  made  after  their  common  con- 
sent has  been  thus  ascertained  and  expressed,  are  of  no  effect 

'"  .Everett  v.  Disborough,  5  Bin??.  503;  3  Moore  &  P.  100;  7  L.  .T.  C. 
P.  223.    See  Forbes  v.  Edinborouijh  L.  Assur.  Co.,  10  Shaw  &  D.  4.j1. 

=^  Whoelton  v.  Hardesty,  8  El.  &  B.  232. 

=*'  Edwards  v.  Footner,  1  Camp.  .530,  where  Lord  Ellenborouffh 
says:  "If  a  representation  is  ouee  made,  it  is  to  be  considered  as 
binding,  unless  there  is  evidence  of  its  being  afterward  "altered  or 
withdrawn":  Dawson  v.  Atty.  7  East.  .300;  Carter  v.  Boehra,  3  Burr. 
100.5;  1  W.  Blaolv.  .503.  "A  representation  may  be  altered  or  witli- 
drawn  before  the  insurance  is  effected,  but  not  afterwards":  I)et>r- 
lug's  .\nnot.  Civ.  Code  Cal..  sec.  2.57G. 

=°"  1  Arnould  on  Marine  Insurance,  Perkins'  ed.  1850,  528,  •524. 
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on  a  policy  made  in  accordance  witli  the  slip,  nevertheless  he 
also  says  the  representations  of  the  assured  may  be  altered  or 
withdrawn  at  any  time  before  the  policy  is  signed ;^°^  the  rea- 
sons probably  being  that  there  are  certain  additions  requisite 
to  the  actual  validity  of  the  contract  after  the  slip  is  initialed. 
But  the  reason  of  the  rule  does  not  obtain  here.^^^ 

§  1934.  Construction  of  Representation. — If  the  pol- 
icy refers  to  the  application  only  in  stipulating  that  the  war- 
ranties therein  constitute  the  consideration,  the  statement  of 
what  the  insured's  understanding  "will  extend  to"  is  not  a 
statement  of  fact,  but  one  of  law,  and  does  not  control  the  le- 
gal construction  of  the  policy-^**^  The  express  warranties  of 
the  policy  are  not  limited  or  defeated  by  the  stipulation  in  the 
contract  that  the  application  is  a  part  thereof,  and  that  any 
false  or  untrue  answers  or  statements  will,  so  far  as  material 
to  the  risk,  avoid  the  policy."*^*  If  the  words  used  have  a 
plain  and  obvious  meaning,  it  will  govern.^^'  "Words  will 
sometimes  be  given  a  meaning  by  relation  to  other  matters ;^ 
as  where  goods  are  held  to  be  neutral  by  reason  of  the  repre- 
sentation by  the  owner  that  they  are  his  own  goods,  he  being 
a  resident  of  a  neutral  country.^'^'^  It  is  also  held  that  repre- 
sentations are  to  be  construed  with  reference  to  the  require- 
ments of  the  underwriters,  and  a  mere  literal  conformity  there- 
with is  not  necessarily  sufficient.^^^  If  one  part  of  the 
contract  expressly  stipulates  a  warranty  and  another  part, 
namely,  "the  policy  characterizes  the  statements  as  representa- 
tions," the  tenns  of  the  policy  control  as  against  the  applica- 
tion; that  is,  that  construction  prevails  which  protects  the  iii- 

^  1  Arnould  on  Marine  Insurance,  Maclaclilan's  ed.  1887,  515,*  538, 
543. 

=""  See  sec.  1923,  herein. 

"'  Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  527;  7  S.  Ct.  G85. 

»"  Clirissman  v.  State  Ins.  Co.,  16  Or.  2S3;  IS  Pac.  Rep.  466. 

*»*  Libbald  v.  Hill,  2  Dowl.  Tr.  263,  per  Lord  Eldon;  Livingston  v. 
Maryland  Ins,  Co.,  7  Crancli  (U.  S.),  535. 

""  Vanderheuvel  v.  United  Ins.  Co.,  2  Johns.  Cas.  (X.  Y.)  451. 

="  Houffhton  v.  Manufacturers'  etc.  Ins.  Co.,  8  Met.  (Mass.)  IIJ ;  41 
Am.  Dec.  489. 
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sured  against  the  obligations  of  a  warranty. ^'^^  In  guarantee 
insurance  the  rule  as  to  representations  aeems  from  the  nature 
of  the  contract  not  to  be  so  strictly  enforced  as  in  marine 
risks.2^^  Again,  it  is  universally  held  that  in  no  class  of  in- 
surance risks  will  warranties  be  held  to  be  created  or  extended 
by  construction,  nor  ^vill  a  warranty  of  the  truth  of  represen- 
tations be  extended  beyond  what  it  was  evidently  intended  by 
the  parties  to  embrace.^*^^  So  in  case  of  inconsistency  and 
doubt  statements  mil  be  construed  as  representations,  rather 
than  warranties,^^^  and  the  reason  and  justice  of  such  a  rule, 
as  well  as  the  rule  which  favors  a  liberal  construction  in  behalf 
of  the  assured,  is  apparent  when  it  is  considered  that  a  war- 
ranty must,  as  a  rule,  be  literally  fulfilled  in  its  terms,  and  a 
breach  thereof,  however  slight,  determines  the  contract.  It 
may,  therefore,  be  reasonably  assumed  that  the  insured  never 
meant  to  bind  himself  by  a  stipulation  thus  rigid  in  its  exac- 
tions, except  it  clearly  appears  that  such  was  the  intent,  and 
that  the  words  used  plainly,  if  not  necessarily,  exclude  the 
theory  that .  a  representation  only  was  intended.  Courts  do 
not  favor  warranties,  and  will  incline  against  a  construction 
which  imposes  upon  the  assured  so  strict  an  obligation  as  a 
warranty  imposes,  or,  in  other  words,  a  warranty  will  not  be 
implied  by  construction  alone,  but  must  be  expressed,^"^ 

"•  Mouler  y.  American  L.  Ins.  Co.,  Ill  U.  S.  335,  342,  343,  per  Har- 
lan, J,,  cited  in  Weil  v.  New  Yorli  L.  Ins.  Co.,  47  La.  Ann.,  pt.  2,  1405, 
1418,  per  Watliins,  J,  See  Fitch  v,  American  P.  L.  Ins.  Co.,  59  N.  Y. 
5.57;  17  Am.  Rep.  372;  Continental  L.  Ins.  Co.  v.  Rogers  (III.),  10  N.  E. 
Rep.  242. 

"*  Towle  V.  National  Guardian  Assur.  Soc,  7  Jnr.,  N.  S.,  110'.);  30  L, 
•T.  Ch.  900;  Benham  v.  United  Guardian  &  L.  Ins.  Co.,  7  Exch.  744; 
21  L.  .T.  Ex.  317;  Hamilton  v.  Watson,  12  Clarlv  &  F.  109;  Lee  v.  Jones. 
14  Com.  B.,  N.  S.,  386.  But  see  Bonar  v.  MacDonald,  3  H.  of  L.  Cas. 
226. 

""'  See  Howard  F.  &  M.  Ins.  Co.  v.  Cormlck.  24  111.  455;  Mutual  B. 
L.  Ins.  Co.  V.  Robertson,  59  111.  123;  National  Bank  v.  Insurance  Co., 
95  U.  S.  673. 

'"^  Alabama  Gold  L.  Ins.  Co.  v.  Johnston,  80  Ala.  467;  60  Am.  Rep. 
112. 

'"'-  Pawson  V.  Watson,  Cowp.  785;  Alabama  Gold  L.  Ins.  Co.  v.  Gar- 
ner, 77  Ala.  215;  Glendale  Woolen  Co.  v.  Protection  Ins.  Co..  21  Conn. 
19;  54  Am.  Dec.  .300;  Mutual  etc.  Ins.  Co.  r.  Robertson.  59  111.  123; 
Campbell  v.  New  England  Mut.  L.  Ins.  Co.,  98  Mass.  389;  Price  v. 
Joyce.  Vol.  HI. —122 
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§  1935.  Rules  as  to  Representations  Apply  to  Modi* 
fication  of  Contract. — There  is  no  doubt  but  that  the  sams 
general  rules  which  govern  representations  under  the  original 
contract  would  apply  to  a  modification  or  alteration  thereof, 
and  it  is  so  expressly  provided  by  some  statutes.^*^^ 

Phoenix  Mut.  L.  Ins.  Co.,  17  111.  497;  10  Am.  Rep.  166;  American  Popu- 
lar L.  Ins.  Co.  V.  Day,  39  N.  J.  L.  89;  23  Am.  Eep.  198;  Woodruff  v. 
Imperial  F.  Ins.  Co.,  83  N.  Y.  133;  Jefferson  v.  Cotheal,  7  Wend.  (N. 
Y.)  72;  22  Am.  Dec.  571;  Duncan  v.  Sun  F.  Ins.  Co.,  6  Wend.  (N.  Y.) 
494;  Chrisman  v.  State  Ins.  Co.  (Or.),  18  Pac.  Eep.  466;  Jeffries  v. 
Life  Ins.  Co.,  22  Wall.  (U.  S.)  47;  National  Banli  v.  Insurance  Co.,  95 
U.  S.  678;  Deering's  Annot  Civ.  Code  Cal.,  sec.  2573, 

sM  "The  provisions  of  this  article  apply  as  well  to  a  modification  of 
a  contract  of  insurance,  as  to  its  original  formation:  Deering's  Annot. 
Civ.  Code  Cal.,  sec.  2582. 
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